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tions  lies  in  such  case.    (Champion  v.  Brooks,  9  Mass.  Rep.  338.)    Parsons,  C.  J.  In 
the  case  last  cited,  says :  "  The  statute  giving  an  appeal  must  he  construed  as  taking 
«way  the  remedy  by  error  in  all  cases  in  T^hich  tlie  party  aggrieved  had  opportunity, 
aad  might  have'  appealed.     This  construction,  as  a  general  rule,  was  settled  in  the 
case  of  Savage  v.  Gulliver,  (supra.)    And  a  case  in  which  the  party,  against  whom 
the  issue  is  found,  has  tendered  and  had  allowed  a  bill  of  exceptions,  is  within  the  rea- 
aon  of  the  rule.    On  appeal  from  a  judgment  rendered  on  verdict,  amendments  may 
be  made  ia  the  declaration  or  pleadings,  on  reasonable  terms^  when  the  justice  of  the 
case  requires  it :  and  in  consequence  thereof,  a  new  issue  in  &ct  may  be  joined  and 
tried  by  the  country.     As  no  bill  of  exceptions  will  be  necessary  in  that  case,  no  dis- 
pute can  arise  respecting  the  manner  in  which  it  may  be  drawn,  or  the  conduet  of 
the  judge  below  in  ailawiog  it.    But  if  error  lies  instead  of  an  appeal,  because  a  bill  of 
exceptions  is  aUowed,  all  this  useful  and  discretionary  power  of  the  court  cannot  be  ex- 
ercised ;  and  our  only  authority  will  be  to  affirm  or  reverse  the  judgment  of  the  court 
bek>w.    And  if  the  error,  on  which  a  reversal  is  ordered,  is  such  that  a  new  trial 
may  be  had  at  the  bar  of  this  court,  yet  it  wiH  be  a  trial  only  of  the  former  issue. 
V^bere  an  appeal  lies,  the  judge  below  is  not  obliged  to  allow  a  bill  "of  exceptions: 
and  it  wouJd  be  unreasonable,  that  the  party  prevailing  below  should  be  obliged, 
against  his  eonsent,  to  submit  to  the  less  beneficial  proceedings  by  error  in  the  supe- 
rior court,  instead  of  an  appeal,  merely  because  the  judge  thought  proper  to  indulge 
the  adverse  party  with  tlie  allowance  of  his  bill  of  exceptions,  when  be  had  no  legal 
«laim  to  aoy  such  allowance." 


Note  544— p.  312. 


^ht  case  cited  in  the  text  was  decided  upon  the  ground,  that  the  court  of  bhanceiy 
lias  full  control  over  the  issue,  and  may  grant  a  new  trial,  if  the  former  one  was  in  any 
-degree  un&ir  or  erroneous. 

Id  Veausylvania,  on  an  issue  directed  by  the  register's  court  to  tty  the  validity  of  a 
will,  it  became  a  question,  whether  the  statute  authorizing  issues  to  be  directed  by 
svch  court,  and  tried  in  the  common  pleas,  precluded  a  writ  of  error,  and  consequently 
a  btil  of  exceptions.  The  supreme  court  held  it  did  not^  and  per  Tilghman,  C.  J.: 
**'  I  can  see  nothing  in  the  act  of  assembly  which  looks  like  aft  intention  to  place  the  re- 
gister's court  on  the  footing  of  the  chancellor  of  England,  who  exercises  the  right  of 
ordering  a  second  trial  if  he  is  discontented  with  the  first.  Now,  unless  that  court  can 
review  the  proceedings  of  the  court  of  common  pleas,  it  would  be  a  great  defect  in  the 
administration  of  justice,  if  errors  could  not  be  corrected  in  this  court."  (Vansant  Vk 
BoOeau,  1  Binn.  Rep.  444,  447.) 

It  seems,  judgment  had  been  rendered  by  the  common  pleas  in  the  above  case :  if  it 
had  been  otherwise,  the  chief  justice  admits  there  would  haVe  been  a  technical  difficult 
ty  bard  to  be  got  over.  For  it  is  a  well  settled  principle,  that  a  writ  of  error  only  lies 
Inhere  a  court  of  record  have  rendered  final  judgment,  or  made  an  award  in  the  nature 
of  a  judgment,  (id.  Commonwealth  v.  Judges  of  the  Common  Pleas,  8  Binn.  Rep.  973^ 
ST6.    9  Via.  Abr.  474,  (A.  3,)  §  6.    See  Benjamin  v.  Armstrong,  3  Serg.  &  Rawle» 
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893.)  But  though  the  judgment  is  informal  and  defective,  if  it  be  one  on  which  an 
execution  could  issue,  the  party  aggrieved  by  it  is  entitled  to  his  writ  of  error.  (Wil- 
son V.  Daniel,  $  Dall.  401,  404.)  In  Pennsylvania,  a  writ  of  error  will  lie  on  an  order 
arresting  judgment.  (Skinner  v.  Robeson,  4  Yeates,  575.  Benjamin  v.  Armstrong, 
supra.)  In  New- York,  however,  where  judgment  has  been  arrested,  the  course  of 
'  practice  is  for  the  party  to  move  for  judgment  against  himself,  in  order  to  bring  error  ; 
for  a  writ  of  error,  it  is  there  held,  will  not  lie  upon  an  order  arresting  judgment, 
(id.  Bayard  V.  Malcoro,  2  John.  Rep.  101.  Fish  v.  Weather  wax,  a  John.  Cas.  ai  5.) 
Further,  as  to  where  error  lies,  see  the  next  note. 


NOTE  545— p.  313. 


A  bill  of  exceptions  may  be  said  to  lie,  generally,  to  any  erroneous  decision  or  opin- 
ion of  the  judge  upon  the  trial,  by  which  either  party  is  prejudiced ;  as  if  he  reject  evi- 
dence tending  in  any  degree  to  aid  the  jury  in  determining  a  material  fact ;  or  admit 
improper  evidence ;  or  refuse  to  nonsuit  the  plaintiff;  or  to  notice  material  testimony  ; 
or  to  charge  upon  a  question  of  law,  where  his  attention  is  distinctly  called  to'  it. 
(Coleman  v.  Allen,  3  J.  J.  Marsh.  239.  Graham  v.  Camman,  a  Cain.  Rep.  168.  Van 
Gordon  v.  Jackson,  5  John.  Rep.  467.  Jackson  v.  Caldwell,  1  Cowen's  Rep.  6aa,  639. 
Ex  parte  Bailey,  2  id.  479.  Murray  v.  Judah,  6  id.  484.  Dunlop  v.  Patterson,  5  id. 
243.  Dunlop  v.  McAllister,  3  Cranch  298.  Smith  v.  Carringlon,  4  id.  62.  Rudd  v. 
Thomas,  1  J.  J.  Marsh.  209,  300.  State  v.  Catlin,  3  Verm.  Rep.  530.  Hanks  v. 
Roberts,  3  J.  J.  Marsh.  298.)  And  if  the  judge  comment  upon  a  piece  of  testimony 
to  the  jury,  and  leave  it  generally  for  them  to  pass  upon,  without  adding  such  views  as 
to  its  credibility  as  the  law  requires  the  jury  to  consider,  a  bill  of  exceptions  will  lie  to 
the  charge.  (Dunlop  v.  Patterson,  5  Cowen's  Rep.  243.)  Thus,  where  the  material 
fact  in  the  cause  depended  for  its  proof  upon  the  testimony  of  F.,  a  single  unsupported 
witness,  who  swore  to  that  fact,  but  upon  whose  cross-examination,  it  was  quite  plain 
that  he  had  perjured  himself,  either  in  the  cause  pending,  or  in  a  former  cause  relat- 
ing to  the  same  matter ;  and  the  court  charged  the  jury  that  he  was  competent ;  that 
they  might  give  his  testimony  ^uch  weight  as  they  thought  it  deserved ;  and  that  it 
was  in  some  measure  supported  by  the  testimony  of  R.,  (a  witness  who  had  agreed 
with  F.  in  a  collateral,  inunaterial  fact,)  and  therefore  entitled  to  that  additional 
weight ;  held,  that  the  judge  should  have  instructed  the  jury  to  disregard  F.'s  testiino- 
ny,  and  that  an  exception  to  his  charge  for  such  omission  was  well  taken,    (id.) 

An  exception,  however,  does  not  lie  to  the  charge  of  the  judge,  in  ordinary  casefl, 
upon  mere  matters  of  fact ;  nor  to  his  commentaries  up)on  the  weight  of  evidence. 
Observations  of  that  nature  are  understood  to  be  addressed  to  the  jury,  merely  for  their 
consideration,  as  the  ultimate  judges  of  matters  of  fact ;  and  are  entitled  to  no  more 
weight  or  importance  than  the  jury  in  the  exercise  of  a  sound  judgment  choose  to  give 
them.  They  neither  are,  nor  are  they  understood  to  be,  binding  upon  them  as  the 
true  and  conclusive  exposition  of  the  evidence.  And  the  only  remedy  for  a  party  ag- 
grieved by  an  erroneous  opinion  upon  the  facts,  is  by  motion  for  a  new  trial ;  (Car- 
ver V.  Jackson  d.  Astor,  4  Peters,  1,  80,  81 ;  Magniac  v.  Thompson,  7  id.  848,  390 ; 
Burd  V.  Dansdale,  2  Binn.  Rep.  80, 89 ;   Graliam  v.  Graham,  1  Serg.  &  Rawle,  8S0 ; 
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HamBtOD  v.  Menor,  S  id.  70;  Renn  v.  The  Contributors  to  the  PeDDsylvania  Hospi- 
tal, id.  419;  Poorman  v.  Smith's  exr's,  id.  464 ;  Henwood  v.  Cheeseinan,  S  id.  500;) 
or  in  a  criminal  case,  by.  appeal  to  the  pardoning  pinver.  (The  People  v.  Vane,  12 
Wend  78.)  But  where  there  was  evidence  from  which  a  jury  would  have  been  au- 
thorized to  presume  enough  to  sustain  the  plaintiff's  action,  and  the  judge  charged  per- 
emptorily that  the  plaintiff  bad  failed  in  sustaining  his  action,  this  was  held  a  devia- 
tioD  not  from  fact,  but  law,  and  that  therefore  error  would  lie  for  it  (Long  v.  Ram- 
say, 1  Serg-  8c  Rawle,  72.)  A  bijl  of  exceptions  does  not  lie  because  the  court  refuse 
to  give  an  opinion  upon  the  facts.  (Hamilton  v.  Menor,  2  Serg.  &  Rawle,  70.  Brown 
F.Campbell,  1  id.  176.)  It  is  ollierwise,  however,  if  they  refuse  to  give  an  opinion 
upon  a  point  of  law,  material  to  the  issue,  where  their  attention  is  specifically  called  to 
h ;  (Brown  v.  Caropbeil,  1  Serg.  &  Rawle,  1 76 ;  Hamilton  v.  Menor,  2  id.  70 ;  Poor- 
man  v.  Smith's  ex'rs,  id.  464 ;  Dunlop  v.  Patterson,  5  Cowen's  Rep.  243 ;  State  v. 
Catfin,  3  Verm.  Rep-  630,  534 ;  Shaeffer  v.  Landis,  1  Serg,  &  Rawle,  449 ;  Vincent 
V.  Lessee  of  Huff,  4  id.  298 ;)  and  it  is  equally  erroneous,  if  they  give  their  opinion 
in  an  equivocal  or  evasive  manner ;  lor  the  party  is  entitled  to  distinct  and  explicit  in- 
atnictions,  upon  every  point  of  law  propounded  to  the  court.  (Smith  v.  Thompson,  2 
id.  49.  Powers  v.  M'Ferran,  id.  44.)  But  a  refusal  of  instructions  prayed  lor,  on  a 
mere  abstract  propoeition,  not  bottomed  on  any  colour  of  evidence,  will  be  no  ground 
ef  exception.  (Greathouse  v.  Brown,  5  Monroe,  280,  282.  Hamilton  v.  Russell,  1 
Cranch,  309,  318L)  So  a  charge  or  opinion  of  a  judge  which  is  entirely  abstract,  or 
out  of  the  case  so  as  not  to  afiect  it,  though  erroneous,  cannot  be  insisted  on  by  excep- 
tion. If,  however,  it  may  have  operated  injuriously  to  the  legal  rights  of  the  party 
excepting,  it  is  otherwise,  and  a  new  trial  will  be  granted.  (Clarke  v.  Dutcher,  9 
Cowen's  Rep.  674.  See  also  Smith  v.  Cnrrington,  4  Cranch,  62 ;  King  v.  Kinny,  4 
Hamm.  81 ;  Wardell  v.  Hughes,  3  Wend.  418 ;  Proffit  v.  Williams,  1  Yerg.  89 ;  Nor- 
ton V.  Sanders,  1  Dana's  Rep.  14, 15.)  Where  the  exception  was  for  the  admission 
of  improper  testimony,  and  it  appeared  clearly  that  the  party  excepting  could  not  have 
been  injured  by  it,  the  proof  being  merely  superogatory  and  such  as  the  defendant  in 
error  was  in  no  wise  bound  to  make ;  held  that  error  could  not  be  sustained.  (Rey- 
nolds v.  £x'r8  of  Rogers,  5  Hamm.  Rep.  169, 171.)  So  also  in  M'Dougal  v.  Fleming, 
^4  id.  389,)  the  general  principle  is  distinctly  recognized,  tliat  the  party  taking  a  bill  of 
exceptions  must  show  that  he  might  have  been  prejudiced  by  the  decision  excepted  to, 
or  the  proceedings  below  will  not  be  disturbed.  (Sec  King  v.  Kinny,  4  id.  81.)  But 
where  the  sole  question  on  a  bill  of  exceptions  turned  on  the  competency  of  a  witness 
produced  to  testify  to  a  fact  fully  proved  by  other  witnesses ;  held,  that  the  court,  in 
considering  the  bill,  could  not  reject  the  evidence  of  such  witness  as  unnecessary,  for  it 
was  impossible  to  say  that  the  jury  disregarded  it ;  and  the  witness  being  adjudged  in- 
competent, the  judgment  in  the  court  below  was  accordingly  reversed.  (Marquand  v. 
Webb,  16  Johns.  Rep.  89.  See  S.  P.  Osgood  v.  The  President  and  Directors  of  the 
Manhattan  Co.,  3  Cowen's  Rep.  612,  621 ;  Anthoine  v.  Coit,  2  Hall's  Rep.  N.  Y.  C. 
P.  40, 48,  9,  50.)  Decisions  have  been  made  which  present  a  different  aspect — and 
where,  though  improper  evidence  was  clearly  admitted,  the  court  have  refused  to  in- 
terfere, because  there  appeared  to  be  enough,  exclusive  of  such  improper  evidence,  to 
sustain  the  verdict  of  the  jury.  (See  Supervisors  of  Chenango  v.  Birdsall,  4  Wend. 
45S;  Crary  v.  Sprague,  12  id.  44 ;  Horford  v.  Wilson,  1  Taunt  13 ;  Doe  d.  Teyn- 
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ham,  6  Bing.  561.)  These  however  will  be  found,  on  examinatioD,  to  be  iDstancw 
where  the  question  arose  upon  a  case  presenting  all  the  facts,  or  where  the  peculiar  o^ 
fice  of  a  bill  of  exceptions  was  inadvertently  overlooked.  (See  Soulden  v.  Van  Rens^ 
selaer,  9  Wend.  293,  296.) 

Where  a  judge  has  improperly  refused  to  nonsuit  a  plaintifif  because  of  a  defect  io 
the  evidence  on  his  sicle,  the  error  is  cured  by  the  proof  being  subsequently  given.* 
(Murray  v.  Judah,  6  Cowen's  Rep.  484,  490.) 

A  bin  of  exceptions  does  not  lie  to  the  decision  of  a  court,  upon  matter  entirely  witb- 
in  their  discretion ;  as  the  refusal  to  grant  a  new  trial.  (Law  v.  Merrills^  6  Wend. 
268,  278.  Henderson  v.  Moore,  5  Cranch,  11.  The  Marine  Ins.  Co.  of  Alexandria 
v.  Young,  id.  187.  Barr  v.  Gratz,  4  Wheat.  213,  220.  Blunt's  lessee  v.  Smith,  7  id. 
248.  Granger  v.  Bissell,  2  Day's  Rep.  364,  368.  Lewis  v.  Hawley,  1  Conn.  Rep. 
49.  MagiU  v.  Lyman,  6  id.  59.  Wight  v.  Small's  lessee,  2  Binn.  Rep.  93.  Burke  v. 
Young's  l98see>  2  Serg.  &.  Kawle,  383.  Bloss  v.  Kittridge,  5  Verm.  Rep.  28.  Littler- 
ton  V.  Moses,  Breese's  Rep.  app.  9.)  But  in  Virginia,  where  the  evidence  was  all  con^ 
sistent  and  detailed  in  the  bill,  and  it  clearly  appeared  that,  excluding  the  evidence  of 
the  plaintiff  in  error  entirely,  and  admitting  the  facts  proved  by  the  defendant  in  error, 
the  verdict  was  contrary  to  evidence  and  justice,  a  bill  of  exceptions  to  the  opinion  of 
the  court  bek>w  refusing  a  new  trial  was  sustained.  (£wing^  v.  £wing,  2  Leigh's  Rep. 
837.)  It  would  have  been  otherwise,  however^had  there  been  room  for  reascmable 
doubt.  (Jackson's  adm'x  v.  Henderson,  3  id.  196.  Bennett  v.  Hardaway,  C  Mun£ 
125.  Carrington  v.  Bennett,  1  Leigh's  Rep.  340^)  The  rule  on  tlii»  subject  in  India* 
na  is  simikr  to  thai  which  prevails  in  Virginia.  (Lurton  v.  Carson,  2  Blackf.  464..) 
A  bill  does  not  lie  for  granting  or  refusing  an  amendment,  in  a  case  in  wlsch  the  court 
exercises  a  discretion.  (Ordoneaux  v.  Frady,  6  Scrg.  &  Rawle,  510.  Marine  Ins.  Cou 
▼.  Hodgson,  &  Cranch,  206,  217.)  Nor  for  granting  or  denying  a  motion  to  piistpone 
the  trial  of  a  cause.  (Woods  v.  Young,  4  Cranch,  237.)  In  Kentucky  however  it  is 
otherwise,  and  the  refusal  to  postpone  in  a  proper  case  is  error.  (M'Carty  v.  Patton's 
ex'rs,  3  J.  J.  Marsh.  263.  Simms  v.  Alcorn,  1  Bibb,  248.)  So  it  seems  in  Tennessee. 
(Cornell  v.  The  State,  Mart.  &  Yerg.  147.)  Whether  a  hill  of  exceptions  lies  to  the 
refusal  of  a  court  to  compel  a  party  to  join  in  a  demurrer  to  evidence,  quere.  (Youn^ 
V.  Black,  7  Cranch,  565.  See  post,  p.  215  of  the  text,  and  note  549.)  Quere  also 
whether,  in  Pennsylvania,  error  lies  for  a  clear  abuse  of  discretion.  (Duncan  v.  M*- 
Cullough,  4  Serg.  &.  Rawle,  482.)  A  bill  of  exceptions  does  not  lie  to  the  decision  of 
a  court,  in  admitting  or  rejecting  evidence  upon  a  motion  for  summary  relief.  (Shorts 
V.  Quigley,  1  Binn.  Rep.  222.)  It  seems  that  in  Vermont  it  lies  for  the  court's  refu»- 
ing  to  receive  a  plea  puis  darrien  continuance,  or  improperly  taxing  fees  for  travel  and 
attendance  of  witnesses-  (Higgins  v.  Hayward,  5  Verm.  Rep.  73.)  And  in  Tennes- 
see, for  the  circuit  court's  refusing  to  allow  a  certiorari,  to  bring  up  proceedings  of  the 
county  court  (Lawson  v.  Scott,  1  Yerg.  92,  Bob  v.  The  State,  2  id.  173.)  But  not 
for  refusing  to  permit  an  attorney  to  appear,  on  th«  ground  of  a  want  of  authority. 
(Ex  parte  Gillespie,  3  id.  325.)  Nor  for  improperly  granting  an  order  dischaiging  an 
insolvent.    (Donnelly  v.  Whitney,  4  id.  475.)     See  the  next  preceding  note. 

As  to  the  time  and  manner  of  excepting.  The  practice  in  New- York,  in  this  re- 
spect, is  regulated  by  statute.  It  must  be  done  when  the  decision  complained  of  is 
made,  save  in  the  single  instance  where  tiie  exception  is  to  the  charge  of  the  court  to 
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the  juiy,  in  which  case  the  exception  is  in  time,  if  tendered  before  the  jury  have  deliv- 
ered their  verdict,     (ft  R.  S.  432,  §  7S.)    A  Bubsequent  section  requires  the  exception 
to  be  in  writing,  but  authorizes  the  court  to  allow  such  time  as  shall  be  deemed  reason- 
tbfe,  to  aettle  and  reduce  the  same  to  form.    (id.  §  74.)    And  in  pursuance  of  this  au- 
thotity,  the  supreme  court,  by  general  rule,  have  declared  that  the  party  shall  not  be 
required  to  prepare  his  bill  of  exceptions  at  the  trial,  but  merely  to  reduce  the  excep- 
tioDa  to  writing,  and  afterwards  to  draw  up  the  bill  and  have  the  same  settled,  in  like 
manlier  and  under  the  same  regulations  as  are  made  with  respect  to  cases ;  i.  e.  the 
parly  must  draw  up  his  hill,  and  serve  a  copy  thereof  on  the  opposite  party  witliin  four 
days  after  the  trial,  who  may,  within  four  days  thereafter,  prepare  amendments  there- 
to, and  serve  a  copy  on  the  party  taking  the  exception,  who  may  then,  witliin  four 
days  thereai\er,  serve  the  opposite  party  with  a  notice  to  appear,  within  a  convenient 
time,  (to  be  specified  in  tlie  notice,  and  not  less  than  four  nor  more  than  twenty  days 
afkr  eerrice  of  such  notice,)  before  the  judge  who  tried  the  cause,  and  have  the  bill 
and  amendments  settled.    The  judge  shall  thereupon  correct  and  settle  the  bill  as  he 
ahaU  deem  to  consist  with  the  truth  of  the  facts.    (See  Rules  of  S.  C,  Oct.  1829,  Nos. 
38, 34.)   The  time  ibr  preparing  a  bill  of  exceptions  and  amendments  thereto,  may  he 
eniaiged  by  the  judge  who  tried  the  cause,  or  one  of  the  justices  of  the  supreme  court, 
but  not  bj  any  other  officer,    (id.  No.  39.) 

The  rules  of  the  district  court  of  the  U.  S.,  for  the  northcin  district  of  New-York, 
are  subetantiaUy  the  same  as  those  adopted  by  the  supreme  court  of  New- York.  (See 
Conklin's  Pr.  app.  4S0,  479.) 

Independent  however  of  any  statutory  provision  on  the  subject,  the  nature  and  rea- 
son of  the  thing  dictates  that  an  exception  to  the  charge  of  the  court  is  in  time,  if  made 
before  the  jury  have  pronounced  their  verdict ;  and  also  that  exceptions  as  to  evi- 
dence shoukl  be  made  as  soon  as  the  court  have  decided ;  not  that  in  either  instance 
they  need  be  drawn  up  in  form  immediately,  but  the  substance  should  be  reduced  to 
writing  by  the  court  or  the  party,  while  the  matter  is  transacting.  This  doctrine  is 
contained  in  a  variety  of  cases,  among  which  are  the  folbwing :  Morris  v.  Bulkley,  8 
Serg.  &  Rawle,  211,  214 ;  Jones  v.  The  Ins.  Co.  of  North  America,  4  Dall.  249 ;  1 
Binn.  3S,  S.  C. ;  Lanuse  v.  Barker,  10  John.  Rep.  313,  322 ;  Sikes  v.  Ransom,  6  id. 
S79;  Pratt  v.  Malcolm,  13  id.  320;  Midberry  v.  Collins,  9  id.  345 ;  Law  v.  Merrills, 
6  Wend.  268 ;  Stewart  v.  The  Huntmgdon  Bank,  1 1  Serg.  &  Rawle,  267 ;  Walton 
▼.  The  United  States,  9  Wheat  651,  657 ;  Ex  parte  Bradstreet,  4  Peters,  102, 107 ; 
Gordon  v.  Ryan,  1  J.  J.  Marsh.  54,  58 ;  Doe,  deno.  Woods,  v.  Kennedy,  5  Monroe, 
177,8.  Cline  v.  Caldwell,  4  Miller's  Rep.  19 ;  Coxe  v.  Field,  1  Green's  Rep.  216; 
Force  v.  Smith,  1  Dana's  Rep.  151.  The  propriety  of  requiring  exceptions  as  to  ev- 
idence, to  be  made  at  the  time  of  the  decision  complained  of,  is  obvious.  The  adverse 
party  has  it  then  at  his  option  of  waiving  the  evidence  admitted,  or  admitting  the  evi- 
dence rejected,  rather  than  have  his  cause  involved  in  the  hazard,  delay,  and  expense 
of  a  writ  of  error ;  and  where  he  exercises  this  right,  by  thus  conceding  to  the  views 
of  the  party  excepting*  error  cannot  be  alleged.  (Legget  v.  The  Bank  of  Pennsylva- 
nia, 7  Serg.  &  Rawle,  218.  Lanuse  v.  Barker,  10  John.  Rep.  312.  Givens  v.  Brad- 
ley, 3  Bibb's  Rep.  192.  Marquand  v.  Webb,  16  John.  Rep.  89.  Thomas  v.  Tannetj 
§  Monroe,  52.    Doe,  dem.  Woods,  v.  Kennedy,  6  Monroe,  177,  8.) 
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The  party  excepting  must  not  only  be  careful  that  his  exception  be  interposed  at 
the  proper  time,  but  he  should  see  that  it  be  so  specific  as  to  point  to  the  preeise  error 
intended  to  be  relied  on  ;  for  the  court,  in  their  decision  upon  questions  arising  at  the 
trial,  are  not  bound  to  do  more  than  respond  to  the  motion  or  objection  made.  They 
are  under  no  obligation  to  modify  the  propositions  of  counsel,  so  as  to  make  them  suit 
the  caae^  but  may  dispose  of  them  in  the  terms  in  which  they  are  propounded.  Ac- 
cordingly, where  the  defendant  had  reserved  the  right  of  moving  for  tlie  exclusion  of 
any  part  of  the  plaintifi*^s  evidence  which  he  might  choose  to  designate  as  incompe- 
tent, and  it  did  not  appear  from  the  bill  that  he  designated  any  particular  part,  but 
moved  for  the  exclusion  of  the  whole ;  held,  that  though  part  of  the  testimony  was  in- 
competent, the  court  were  right  in  refusing  the  motion,  unless  the  whole  were  so.  (El- 
liot V.  PiersoPs  lessee,  1  Peters,  838.)  So  where  the  objection  was  general,  that  the 
plaintiff  was  not  entitled  to  interest,  and  it  appeared  that  he  was  entitled  to  interest  on 
a  part  of  the  account,  though  not  on  the  whole ;  held,  that  the  objection  was  properly 
overruled.  (Reab  v.  M'Aliister,  8  Wend.  109, 11  J.)  And  where  an  exception  was 
taken  because  of  the  admission  of  certain  depositions,  on  the  ground  that  they  were 
not  legally  taken,  the  supreme  court  of  Louisiana  held  that  this  was  too  general  to  al- 
k)w  the  party  to  avail  himself  of  a  defect  in  respect  (o  the  ofBcial  seal  of  the  officer  by 
whom  they  were  taken.  (Ohio  Ins.  Co.  v.  Emondson,  5  Miller's  Rep.  295.  See  Man- 
deville  v.  Perry,  6  Catt's  Rep.  78,  S.  P.)  So  if  there  is  any  thing  ambiguous  in  the 
charge  of  the  court,  calculated  to  mislead  the  jury,  their  attention  should  be  specificaW 
ly  called  to  it  at  the  time,  or  it  cannot  be  alleged  as  error,  (id.  Ball  v.  Mannin,  3 
Bligh's  Rep.  N.  S.  32.  Taylor  v.  Willans,  2  Barn.  &  Adol.  195.  Carver  v.  Jackson, 
ex  dem.  Astor,  4  Peters,  1,  81.) 

J^eform  of  the  hilly  its  contents,  ^e.  If  the  biH  be  not  tacked  to  the  record,  it  should 
oet  out  the  whole  proceedings  previous  to  the  trial ;  but  otherwise  it  begins  with  the 
proceedings  af\er  issue  joined,  and  in  either  case  it  goes  on  to  state  the  circumstances 
upon  which  it  is  founded ;  as,  that  a  witness  was  called  to  establish  certain  facts,  or  ev- 
idence offered,  or  challenge  made,  or  demurrer  tendered ;  the  allegations  of  counsel  re- 
specting the  competency  of  the  witness,  the  admissibility  of  the  evidence,  or  legal  ef^ 
lect  of  it,  &c.;  the  opinion  of  the  court  or  judge,  the  exceptk>n  of  counsel  to  the  opin- 
ion and  the  verdict  of  the  jury.  (Bull.  N.  P.  317,  319.  Tidd's  Pr.  788.  3  Dunlap's 
Pr.643.    Swift's  Ev.  168.) 

For  precedenta  of  bills  of  exceptions,  see  Bull.  N.  P.  317,  319 ;  Brownl.  Ent.  131 ; 
Tidd's  Pr.  Forms,  161.  Tidd's  Appendix,  206 ;  Tillinghast's  Forms,  182,  3,  4,  5,  6, 7. 

The  bill  is  not  designed  to  draw  the  whole  matter  again  into  examination,  but  only 
the  pointa  to  which  it  is  taken ;  the  party  excepting  must  therefore  lay  his  finger  on 
those  points  which  arise,  either  in  admitting  or  denying  evidence,  or  matter  of  law 
arising  from  a  fact  not  denied,  in  which  either  party  is  overruled  by  the  court.  (Jack- 
son, ex  dero.  Webb,  v.  Robert's  ex'rs,  1 1  Wend.  432, 430.  Van  Gorden  v.  Jackson, 
6  John.  Rep.  467.  Graham  v.  Cammao,  3  Caines'  Rep.  168.  Frier  v.  Jackson,  8 
John.  Rep.  495.  Jackson,  ex  dem.  Saunders,  v.  Caldwell,  1  Cowen's  Rep.  632.  M - 
Donald  v.  Fisher,  Kirby,  339.  Soulden  v.  Van  Rensselaer,  9  Wend.  293,  396.  Law 
V.  Merrills,  6  Wend,  268,  374.  Swift's  Ev.  168.  Lovell  v.  Field,  5  Verm.  Rep.  318. 
Hazletine  v.  Page,  4  id.  49.  Coxe  v,  FieW,  1  Green's  Rep.  315.)  And  no  more  of 
the.  case  shoukl  be  incorporated  in  the  bill,  than  is  necessary  to  raise  the  questions  de- 
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dkd,  aod  to  which  the  exception  relates.  (Soulden  v.  Van  Rensselaer,  9  Wend.  393^ 
296.)    The  practice  of  spreading  out  the  whole  charge  of  the  court  on  a  bill  of  except 
tioDS,  ioMead  of  the  points  excepted  to,  is  discountenanced.  (Evans  v.  Eaton,  7  Wheat. 
426.  Magniac  v.  Thompson,  7  Peters,  348.   Gregg  v.  Lessee  of  Sayre,  8  Peters,  344.) 
But  the  party  excepting  must,  at  his  peri),  place  so  much  in  his  bill  as  shows  that 
the  court  did  err  to  his  prejudice ;  for  the  presumption  is  in  favor  of  the  rectitude  of 
their  proceeding,  and  all  decisions  made  will  be  presumed  correct,  until  the  contrary 
appear.    (Richardson  y.  Denison,"!  Aik*  Rep.  310.    Adams  v.  Ellis,  id.  34.    Eaton 
V.  Houghton,  id.  380.     Stearns  v.  Warner,  3  id.  36.    Snowden  v.  Warder,  3  Rawle, 
101.    Harrisons  v.  Baker,  1  J.  J.  Maisfa.  317,  818.    King  v.  Kinny,  4  Harom.  81* 
JMPDougal  T.  Fleming,  4  id.  388.    Ingraham  v.  White,  3  Miller's  Rep.  394,  398. 
ReynoUs  v.  Ex'rs  of  Rogers,  5  Hamm.  169,  171.)    In  other  words,  nothing  must  be 
leA  to  conjecture,  and  if  the  bill  be  so  loosely  drawn  as  to  leave  the  matter  in  doubty 
the  proceeding  below  will  be  sustained,  notwithstanding  tliere  be  some  reason  to  nu- 
pea  that  error  might  have  intervened.    (Adams  v.  Ellis,  1  Aik.  Rep.  34.    Eaton  v. 
Hougjhton,  id.  380.)    In  Virginia,  where  the  bill  is  «o  imperfectly  drawn  that  no  satia- 
&ctOTy  opinion  can  be  formed  upon  it,  the  course  is  to  remand  the  cause  for  trial.  (Be^ 
attie  V.  Tuhb's  adm'rs,  3  Munf.  Rep.  373.    Hairston  v.  Cole,  1  Rand.  Rep.  461.- 
Barrett  v.  Tazewell,  1  Gall's  Rep.  187.    Fowler  v.  Lee,  4  Munf.  Rep.  373.    Thomp- 
son V.  Gumming,  3  Leigh's  Rep.  331 .)    But  this  practice  seems  not  to  have  been  gen- 
erally adopted,  most  of  our  courts  having  acted  upon  the  principle  above  stated,  of 
presuming  that  the  court  below  did  right,  until  the  contrary  expressly  appear.    Ac- 
cordingly it  has  been  held,  that  if  the  evidence  on  which  instructions  to  the  jury  were 
intended  to  hear,  be  not  presented  by  the  bill,  the  court  will  not  adjudge  such  instnio- 
tkxB  erroneous.    (Harrisons  v.  Baker,  1  J.  J.  Marsh.  317,  318.)    And  where  instruc- 
tions were  asked  for,  upon  certain  facts,  it  appears  necessary  to  set  forth  in  the  bill, 
that  evidence  of  such  facts  was  given  to  the  jury.    (Vassee  v.  Smith,  6  Grancb,  336, 
333,  note.)    So,  if  the  exception  involves  the  sufficiency  of  the  facts  proved,  it  should' 
be  shown  that  the  evidence  detailed  is  all  which  was  given  to  the  point.    (Stearns  ▼. 
Warner,  3  Aik.  Rep.  36.    Richardson  v.  Denison,  1  id.  310.)    Where  the  copy  of  a 
deed  appeared  by  the  bill  to  have  been  received,  af\er  objection,  instead  of  the  original, 
and  the  hSil  did  not  profess  to  detail  the  whole  evidence,  the  court  presumed  that  other 
evidence  was  given,  making  out  a  good  title,  independent  of  the  deed.    (Hodges  v.- 
Gruleher,  1  J.  J.  Marsh.  504.)    In  another  case,  the  ground  of  error  relied  on,  wa« 
the  adnussbn  of  a  bond  on  the  trial,  variant  in  respect  to  the  time  of  payment  from 
the  one  set  ont  in  the  declaration ;  and  though  the  bill  of  exceptions  did  not  profess  to 
set  out  the  whole  evidence,  the  court  refused  to  presume  that  another  bond,  correspond- 
ing with  the  one  declared  on  had  been  introduced,  inasmuch  as  it  appeared  pretty 
clearly  from  the  lHll,that  the  instrument  so  introduced  was  the  foundation  of  the  judg- 
ment rendered.    (Rudd  v.  Thomas,  1  J.  J.  Marsh.  399, 300.) 

It  has  been  intimated,  in  a  previous  part  of  this  note,  that  error  cannot  be  sustamed 
on  the  ground  that  the  court  omitted  to  charge  on  any  given  point,  unless  their  atten- 
tion was  specifically  called  to  such  omission.  Where  an  exceptkm  is  taken  fbr  sueh 
cause,  the  fact  that  their  attention  was  so  called  to  the  omission,  and  that  they  were 
requested  to  supply  it,  hut  neglected,  or  refused,  should  appear  expressly  and  affirma- 
ti^ly  by  the  hilL     (Pennock  v.  Dialogue,  3  Peters,  15,  per  Story,  J.    Law  v.  Mer» 
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rills,  6  Wend.  ^68,  S74.  Fisher  v.  Larick,  7  Serg.  &  Rawle,  99,  103,  per  Tligham, 
C.  J.  United  States  v.  fiurnham^  1  Mason,  57,  69.  Dunlop  v.  Patterson,  5  Cowen's 
Rep.  S48.  Douglass  v.  McAllister,  8  Cranch,  298.  Smith  v.  Carrington,  4  id.  63« 
Burtch  y.  Nickerson,  17  John.  Rep.  dl7,  218^    State  v.  Catlin,  3  Verm.  Rep.  5S0.) 

If  the  error  relied  on  consist  in  the  exclusion  of  evidence  offered,  the  bill  should  show 
clearly  that  such  evidence  was  relevant  at  the  time  when  the  decision  complained  of 
was  made.  (Turner  v.  Fendall,  1  Cranch,  132.  Jackson,  ex  dem.  Webb,  v.  Rob- 
ert's ex'rs,  11  Wend.  422,  428.  Eaton  v.  Houghton,  1  Aik.  Rep.  380.  Gratz  v. 
Gratz,  4  Rawle,  411,  430.)  And  though  a  matter  may  possibly  have  been  relevant^ 
yet  this  is  not  enough ;  it  must  be  made  distinctly  to  appear  how  it  was  so ;  and  the 
court  will  not  interfere  on  account  of  its  rejection,  unless  the  relevancy  be  shown  affir- 
matively. Accordingly,  where,  on  a  question  of  forging  a  bond  in  1807,  a  person,  not 
the  alleged  forger,  said,  speaking  of  the  bond,  some  13  years  afler  its  date,  '^my  pen 
has  not  forgot  to  write,"  which  might,  by  some  possibility,  have  been  made  material  j 
yet  not  appearing  affirmatively  to  have  been  so  on  the  bill  of  exceptions,  the  court  re<* 
fused  to  adjudge  its  exclusion  erroneous.  (Rowt's  adm'r,  v.  Kile's  adm'r,  1  Leigh's 
Eep.216,223,4.) 

It  should  be  remarked,  however,  that  there  is  no  necessity  for  stating  specifically  the 
object  of  evidence  offered  and  overruled,  unless  the  opposite  party  had  asked  for  such 
ol^ct*  If  the  bill  does  not  state  the  precise  object,  the  plaintiff  in  error  has  a  right  to 
make  it  appear  that  the  evidence  would,  in  any  manner,  have  been  relevant ;  (Rich- 
ardson V.  Stewart,  4  fiinn.  198 ;)  or,  in  any  degree  aided  in  enabling  the  jury  to  de- 
termine a  material  fact  (Coleman  v.  Allen,  3  J.  J.  Marsh.  229.)  Nor  is  a  party 
bound,  when  he  calls  a  witness  who  is  competent,  to  announce  the  fact  which  he  in- 
tends to  prove  by  him  before  he  is  sworn ;  and  if  the  court  reject  such  witness,  it  is  er- 
ror, although  it  do  not  appear  whether  his  testimony  would  have  been  material, -or  not^ 
(Force  v.  Smith,  1  Dana's  Rep.  151,  2.) 

The  evidence  offered  should  likewise  appear  to  have  been  competent,  as  well  as 
relevant ;  and  in  Maryland,  where  it  was  lefl  doubtful,  by  the  bill  of  exceptions,  wheth- 
er the  entire  testimony  offered  and  rejected  was  not  hearsay,  part  being  unquestiona- 
bly so,  the  appellate  court  made  a  comparison  of  the  several  parts  of  the  testinK>nyy 
and  adjudged  the  whole  hearsay,  and  therefore  incompetent.  (Williamson  v.  Dillon^ 
1  Harr.  &  Gill,  444.)  So,  where  a  book  of  accounts  of  one  party  was  offered  against 
another,  to  prove  a  debt,  without  ether  proof  appearing  by  the  bill  of  exceptions  to 
have  been  proposed,  verifying  the  book;  held,  that  the  book  was  properly  rejected. 
(The  People  v.  Genung,  11  Wend.  18,  21.)  And  where  parol  evidence  has  been  ex-^ 
eluded  which  might  have  been  competent,  in  connection  with  a  record,  the  bill  should 
state  that  such  record  was  offered.  (Dowell  v.  BurriU's  adm'r,  4  Rand.  Rep.  317.) 
And  if  the  book  of  a  teller  in  a  bank  was  admissible,  in  connection  with  the  teller's  evi" 
dence,  and  was  excluded,  a  bill  of  exceptions  founded  upon  such  exclusion  should 
cleariy  show  that  the  book  was  offered  in  connection  with  the  evidence  of  the  teller* 
(Courtney  v.  The  Commonwealth,  5  Rand.  Rep.  666.) 

If  the  bill  be  founded  upon  the  improper  adminion  of  evidence,  the  party  must  show 
that  it  was  introduced,  and  set  forth  such  evidence  at  length,  or  the  court  on  error  will 
not  interfere.  (Snowden  v.  Warder,  8  Rawle,  101.  Thomas  v.  Tanner,  6  Monroe, 
52,  58.) 
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And  where  the  evidence  consisted  of  a  deposition,  to  which  an  exception  was  taken 
fi»r  impertineDcy ,  the  court  refused  to  interfere,  because  the  deposition  was  not  set  out 
upcm  the  record.  (Stearns  v.  Warner,  S  Aik.  Rep.  S6,  3d.  See  Gratz  v.  Gratz,  4 
Rawie,  411,  4dO,  S.  P.)  In  such  cases,  if  the  court  can  suppose  any  passible  state  of 
&eti  to  which  the  testimony  admitted  might  have  been  relevant,  it  shall  be  presumed 
that  such  state  of  facts  existed ;  (Swift's  Ev.  168 ;)  and  care  sliould  therefore  be  taken 
in  fiamiD^  the  bill,  to  exclude  such  presumption. 

The  bifl,  too,  ought,  in  strictness,  to  show  that  the  exceptions  were  taken  at  the  tri- 
al, and  at  the  proper  timew  (Walton  v.  The  United  States,  9  Wheat.  Rep.  651.   Law 
▼.  Merrills,  6  Wend.  S68.    Law  v.  Jackson,  8  Cowen's  Rep.  746.    Ex  parte  Brad- 
street,  4  Peters,  107.    Biggs  v.  Mllvaine's  ex'x,  3  Marsh.  Ky.  Rep.  360.)    But  in 
New- York,  the  court  will  intend,  from  the  fact  of  the  judge  or  judges  having  signed 
Ibe  bill,  that  the  exception  was  taken  at  the  proper  time.    This  was  so  heki,  where^ 
from  the  order  of  statement  in  the  bill,  the  exception  appeared  to  have  been  made  to  the 
•harge  after  the  Terdict  had  been  pronounced.  (Harlow  v.  Humiston,  6  Cowen's  Rep. 
189.    Wakeman  ▼.  Lyon,  9  Wend.  S41,  242,  S.  P.)    So  atoo  where  the  bill  presented 
vaiioas  ob]|ec^ona  to  the  admissibility  of  CTidence,  and  the  charge  of  the  judge,  though 
It  did  not  expressly  show  that  any  exceptions  were  taken,  the  court  said  they  woukl 
iook  into  the  case,  notwithstanding  the  oraissbn,  upon  the  presumption  that  excep- 
tions had  been  taken,  from  the  fact  of  the  bill  being  sealed.    (MS.  May  term,  1931, 
cited  in  Graham's  Pr.  384.) 

The  practice  of  the  supreme  court  of  the  United  States  seems  to  require  indispen* 
aably  that  the  bill  should  be  so  constructed,  in  point  of  form,  as  to  appear  to  have  been 
mgned  at  the  trial,  whether  it  was  so  m  pomt  of  fiict  or  not.  (Walton  ▼.  The  United 
States,  supra.)  And  the  court  of  errors  in  New-York  have  gone  far  toward  approv* 
iQg  of  this  practice.  (Law  v.  MerriUs,  supra.)  The  supreme  court  in  New- York, 
however,  have  not  adopted  it ;  and  per  Savage,  C.  J, :  "  It  seems  to  me  it  is  a  com* 
pliance  with  the  statute,  if  it  (the  bill)  appear  to  have  been  settled  before  judgment 
vendered."  (Dean  v.  OridJey,  10  Wend.  254,  256.)  But  as  this  part  of  the  bill  is 
mere  matter  of  form,  and  to  avoid  conflict  with  what  is  deemed  correct  practice  in  the 
court  of  enors,  leave  was  given  to  the  plaintiff  in  error  to  amend  in  the  case  last  cited, 
pursuant  to  2  R.  S.  425,  §  8,  9.    (id.) 

Sigmng  the  MZZ,  Src.  The  New-York  statute  on  this  subject  is  as  ibllows :  "  If  the 
troth  of  the  case  be  fairiy  stated  in  such  exceptions,  it^  shall  be  the  duty  of  the  person 
or  persons  composing  the  court,  or  the  major  part  of  those  who  were  present  when  the 
decBk>n  excepted  to  was  made,  to  sign  and  seal  such  statement ;  and  they  may  be 
compelled  to  do  so  by  the  court  to  which  any  writ  of  error  may  by  law  be  brought  up- 
on the  judgment  rendered  in  such  cause,  or  which  shall  have  authority  to  decide  on 
such  exceptkms,  when  returned  to  them.''    (2  R.  S.  422,  §  75.) 

By  this  provision,  the  bill  is  to  be  signed  by  the  person  or  persons  eomporing  the 
coHit,  4re.  And  before  the  statute,  where  the  bill  was  signed  by  the  chief  justice  in. 
fftead  of  the  circuit  Judge  before  whom  the  trial  was  had,  the  court  of  errors  refused 
to  notice  it,  considering  it  a  nullity ;  but  they  aUowed  the  assignment  of  errors  to  be 
withdrawn  on  payment  of  costs,  that  the  plaintiffs  in  error  might  n^ove  in  the  court 
bekyw  to  have  the  hill  corrected  and  bring  it  up  on  certtoratL  (Law  v.  Jackson,  8 
Cowen's  Rep.  746.) 
FoL.  L»  100 
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If  DOt  signed  by  aU  the  persons  composing  the  court,  it  may.  be  signed  by  the  mayo 
part  of  those  who  were  present  when  the  decision  complained  of  was  made.  Under  a 
statute  previous  to  the  one  above  referred  to,  it  was  held  that  the  bill  must  be  sigaed 
by  a  sufficient  number  to  constitute  a  court,  or  it  would  not  be  noticed.  (Pratt  v. 
Malcolm,  13  John.  Rep.  320.)  So  in  Virginia.  (Gordon  v.  Browne's  ex'r,  3  Hen.  &. 
Muof.  319.)    Whether  this  is  so  now  in  New- York  since  the  above  statute,  quere. 

The  bill  must  also  be  sealed,  (2  R.  S»  422,  §  75.)  And  in  Maryland,  where  a  bill 
was  signed,  but  not  sealed,  it  was  held  a  nullity.  (Davis  v.  Wilson,  3  Har.  &  John. 
345.) 

It  has  been  decided  in  New- York,  that  if  the  bill  is  signed  by  the  judges  of  a  court 
of  common  pleas,  in  vacation,  they  must  be. together  acting  as  a  court,  or  it  will  be  ir- 
regular. (Clark  V.  Dutcher,  19  John.  Rep.  246.  Midberry  v.  Collins,  9  John.  Rep, 
345.)  But  where  a  bill  of  exceptions  had  been  presented  in  open  court  for  signature, 
and  the  judges  refused  to  sign  it,  solely  on  the  ground  that  it  was  presented  too  late,, 
and  they  were  aflerward  commanded  to  sign  and  did  sign  it  in  vacation  witliout  being 
together,  the  supreme  court  refused  to  quash  it,  holding  it  properly  signed.  (The 
People,  ex  rel.  Etheridge,  v.  Herkhner  C.  P.,  7  Wend.  536.) 

By  the  English  practice,  if  the  judges  refuse  to  sign  the  bill,  the  party  aggrieved 
by  the  deniaj^may  have  a  writ  upon  the  statute  commanding  tlie  same  to  be  done. 
This  writ  recites  the  form  of  the  exception  taken  and  overruled,  and  it  follows  vobis 
pracipimus  quod  si  ita  est  tunc  sigiUa  vestra  apponatis;  and  if  it  be  returned  quod  non 
ita  est,  an  action  will  lie  for  a  false  return,  and  thereupon  the  surmise  will  be  tried ; 
and  if  found  to  be  so,  damages  will  be  given,  and  upon  such  recovery  a  peremptory 
writ  issues.  (2  Bull.  N.  P.  316.)  In  Sikes  v.  Ransom,  (6  John.  Rep.  279,)  it  is  said 
that  tliough  there  is  no  case  to  be  found,  in  which  the  king's  bench  had  issued  a  man- 
damus to  the  common  pleas,  directing  them,  to  seal  a  bill  of  exceptions,  (such  writ 
having  been  issued  from  chancery  only,)  yet  they  legally  might  do  it.  (See  Reg. 
Brev.  182.) 

The  supreme  court  of  New- York  issue  such  writ.  (Sikes  v.  Ransom,  supra.  The 
People  V.  The  Judges  of  Westchester,  2  John.  Cas.  1 18.  The  People  v.  The  Judges 
of  Washington,  2  Cain.  Rep.  97.)  They  do  not,  however,  grant  a  peremptory  man- 
damus in  the  first  instanee ;  and  the  above  cases  will,  in  some  measure,  show  for  what 
cause,  and  under  what  circumstances,  a  peremptory  mandamus  will  be  dented  after  an 
alternative  one  has  issued.  See  also  on  this  subject,  Clark  v.  Dutcher,  19  John.  Rep. 
246 ;  Midberry  v.  Collins,  9  id.  345 ;  Lanuse  v.  Barker,  10  id.  312 ;  Pratt  v.  Malcolm, 
13  id.  320;  Shipherd  v.  White,  3  Cowen's  Rep.  32;  Marsh  v.  Rulifeon,  7  id.  102; 
Pomroy  v.  Preston,  2  Cain.  Rep.  373 ;  Porter  v.  Harris,  4  Call's  Rep.  485 ;  Springer 
V.  Peterson,  1  Blackf.188. 

In  Kentucky,  a  practice  somewhat  anomalous  prevails.  If  the  inferior  court  refuse 
to  sign  a  bill  of  exce{>tions,  a  certificate  of  the  by-standers  that  it  was  presented  to  the 
court,  and  that  the  judges  refused  to  sign  it,  and  that  the  statement  in  the  bill  is  true, 
is  sufficient  to  give  it  validity.  (Wright  v.  Nichols,  1  Bibb's  Rep.  298.)  ^liter,  if 
the  by-standers  omit  to  certify  the  truth  of  the  statement  in  the  bill,  (id.)  If  the  by- 
standers certify  the  truth  of  the  statement,  and  the  court  admit  it  of  record,  without 
certifying  why  they  refused  to  sign  it,  it  will  be  taken  as  true  on  the  mere  certificate ; 
but  if  the  court  certify,  as  the  ground  of  tlieir  refusal  that  the  statements  in  the  bill  are 
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tmtnte,  the  by-stander's  certificates  must  be  supported  by  affidavits,  (id.)  If  the 
judge  admit  the  bill  of  exceptions  to  record,  and  certify,  as  the  ground  of  his  refusal  to 
Mgn  it,  that  its  statement  of  the  evidence  is  garbled,  and  certify  wherein  the  statement 
diSNs  from  the  evidnce  given,  and  seal  and  certify  his  statement ;  the  bill  of  excep- 
tions, as  corrected  by  the  judges'  certificate,  will  be  taken  as  part  of  the  record,  al- 
though not  certified  as  true  by  the  by-standers,  nor  supported  by  affidavits,    (id.) 

When  a  liU  of  exceptions  operates  as  a  stay  of  proceedings.  In  the  supreme  court 
oTNew-Tork,  after  the  bill  is  drawn  and  amendments  proposed,  and  both  are  deliver- 
ed to  the  judge  for  tlie  purpose  of  settlement,  this  operates  as  a  stay  of  proceedings 
until  it  18  settled.  (Rosevelt  v.  The  Heirs  of  Fulton,  7  Cowen's  Rep.  107.)  Afler  it 
IB  settled,  it  operates,  per  se,  a  stay  of  proceedings,  (id.)  But  until  it  is  delivered  to 
the  judge,  with  the  amendments,  time  should  be  obtained  by  an  order,  (id.)  Even 
this,  however,  will  not  prevent  a  rule  nisi  for  judgment  (Moran  v.  Dawes,  4  Cowen's 
Rep.  23.) 

Since  the  above  decisions  were  made,  however,  a  statute  has  been  passed,  which  su- 
persedes them  a\most  entirely,  so  far  as  personal  actions  are  concerned ;  and  allows  the 
party,  in  whose  favor  the  verdict  was  rendered  in  such  action,  to  proceed  to  judgment 
and  execution,  notwithstanding  the  biU  of  exceptions,  unless  the  proceedings  be  ex- 
preasfy  stayed.     (L.  N.  Y.  1832,  sess.  55,  c.  128,  §  1.) 

Where  there  is  an  order  to  stay  proceedings  till  the  settlement  of  a  bill,  the  party 
tendering  the  bill  is  entitled  to  a  reasonable  time,  afler  attending  before  the  judge  for 
settlement,  to  engross  the  same,  and  obtain  the  signature  of  the  judge ;  and  antil  the 
judge's  signature  is  obtained,  the  bill  is  not  settled ;  and  a  judgment  entered  previous 
thereto  will  be  set  aside  as  irregular.  '  (Pelletreau  v.  Moore,  9  Wend.  493.) 


NOTE  54©— p.  313. 


In  T^cw-York,  it  is  provided  by  statute  that  a  bill  of  exceptions,  signed  in  a  cause, 
ehall  not  prevent  the  argument  of  a  -motion  to  set  aside  the  verdict  in  such  cause,  on 
the  ground  that  such  verdict  was  against  evidence ;  but  such  motion  may  be  argued, 
either  before  or  af\er  the  decision  of  the  court  on  the  bill  of  exceptions,  as  the  court 
shall  direct.  (2  R.  S.  422,  §  76.)  The  following  remarks  of  the  revisors,  in  proposing 
this  section,  explain  the  reason  of  it :  "  By  the  existing  practice,  the  court  will  not  al- 
low both  a  bill  of  exceptions  and  a  case  to  be  argued.  But  a  bill  does  not  present  the 
question,  whether  the  verdict  was  contrary  to  evidence,  (vide  Foot  v.  Wiswall,  14 
JduL  Rep.  304,)  which,  it  is  conceived,  a  party  should  not  be  prohibited  from  present- 
ing, because  he  has  abo  objections  to  the  testimony  itself."  (4  Rev.  Rep.,  chap.  7,  ti- 
tle 4,  art  4,  p.  67.) 


NOTE  547— p.  313. 


See  8  Cowen's  Rep.  754,  note  (a,)  S.  C.  In  Willans  v.  Taylor,  (6  Ring.  512,)  the 
defendant  sent  the  plaintiff,  at  the  suggestion  of  the  chief  justice,  the  bill  of  exceptions, 
in  order  that  he  ndght  agree  to  it,  or  suggest  alterations  before  it  was  signed.    Om 
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the  same  day,  the  defendant,  who  had  also  brought  a  writ  of  error,  gave  a  rule  to 
transcribe.  The  plaintiff  having  taken  no  notice  of  the  bill,  a  judge's  order  was  ob* 
tained,  calling  on  him  to  return  it  to  the  defendant  Cross,  serg't,  obtained  a  rule  nisi 
to  discharge  this  order,  on  tlie  ground  that  the  defendant,  by  bringing  a  writ  of  error, 
had  waived  his  bill  of  exceptions,  and  re&ed  on  Dillon  v.  Parker,  cited  in  the  text.  But 
the  court  held  that  the  plaintiff  had  no  right  to  retain  the  bill  in  this  way,  and  that  it 
would  be  for  the  court  of  error  to  say  whether  they  would  notice  it  or  not.  Afterward, 
the  case  coming  before  the  king's  bench,  the  bill,  on  consideration  of  the  special  cir* 
curostances,  was  allowed  to  be  tacked  to  the  record.  (Taylor  v.  Willans,  3  Baro.  & 
Adolph.  845.) 


NOTE  648— p.  314. 


No  joinder  in  demurrer  can  be  required,  while  there  is  any  matter  of  fact  in  contro- 
versy between  the  parties.  It  is  not  the  proper  office  of  such  proceedings,  to  bring 
before  the  court  an  investigation  of  the  facts  in  dispute,  or  to  substitute  them  in  the 
place  of  the  jury  for  the  purpose  of  weighing  the  force  of  tlie  testimony,  or  the  pre- 
sumptions arising  from  the  evidence.  The  true  and  proper  object  of  such  a  demurrer 
is  to  refer  to  the  court  the  law  arising  from  the  facts.  It  supposes,  therefore,  the  facts 
o  be  abready  admitted  and  ascertained,  and  that  nothing  remains  but  for  the  court  to 
apply  the  law  to  those  facts.  If  there  is  parol  evidence  in  tlie  case,  which  is  loose  and 
indeterminate,  and  may  be  applied  with  more  of  less  effect  to  the  jury,  or  evidence  of 
circumstances,  meant  to  operate  beyond  the  proof  of  the  existence  of  those  circumstan- 
ces, and  to  conduce  to  the  proof  of  other  facts,  the  party  demurring  must  admit  the 
facts,  of  which  the  evidence  is  so  loose,  indeterminate  and  circumstantial,  before  the 
court  can  compel  the  other  side  to  join  therein.  (Fowle  v.  The  Common  Council  of 
Alexandria,  1 1  Wheat.  320,  321,  per  Story,  J.  Young  v.  Black,  7  Crancb,  565,  568. 
Lessee  of  Maus  v.  Montgomery,  1 1  Serg.  &  Rawle,  829.  Duerhagen  v.  The  United 
States  Ins.  Co.,  2  Serg.  &  Rawle,  185,  187.)  Itldeed,  the  case  made  for  a  demurrer 
to  evidence,  is,  in  many  respects,  like  a  special  verdict.  It  is  to  state  facts,  and  not 
merely  the  testimony  which  may  conduce  to  prove  them.  It  is  to  admit  whatever  the 
jury  might  reasonably  infer  from  the  evidence,  and  not  merely  the  circumstances  which 
form  a  ground  of  presumption.  (Fowle  v.  The  Common  Council  of  Alexandria,  1 1 
Wheat.  320,  323.)  And  where  a  party,  by  demurring,  will  take  the  question  from  the 
proper  tribunal,  the  court  is  not  scrupulously  nice,  to  adjust  the  balance  of  evidence, 
but  will  be  extremely  liberal  in  their  inferences  from  the  testimony,  as  against  such 
party.  (Bank  of  the  United  States  v.  Smith,  11  Wheat.  171.  Patrick  v.  Halfett,  1 
John.  Rep,  241.)  It  is  true,  forced  and  violent  inferences  are  not  allowed.  (Paw- 
ling V.  The  United  States,  4  C ranch,  219,  222.  Hansborough's  ex'rs  v.  Thorn,  3 
Leigh's  Rep.  147.  Stephens  y.  White,  2  Wash.  Rep.  203,  210.)  But  any  inference, 
which  tlie  jury  might,  with  the  slightest  degree  of  propriety,  make  from  the  evidence, 
is  to  be  conceded ;  for  it  never  was  intended  that  by  a  demurrer  the  court  should  be- 
come triers  of  the  facts.  (Dickey  v.  Schreider,  3  Serg.  &  Rawle,  413,  416.)  If  the 
evidence  be  uncertain,  or  circumstantial,  the  party  by  whom  it  is  offered  may  specify 
the  facts  which  he  wishes  to  have  admitted,  and  the  demurrant  should  then  concede 
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ill  that  the  evidence  could  possibly  establish,  before  the  opposite  side  can  be  compelled 
to  join  io  demurrer.  (Duerhagen  v.  The  United  States  Ins.  Co.,  2  Serg.  &  Rawle, 
185, 187.)  And  if  one  fact  tends  to  the  induction  of  anotlier,  the  last  fact  should  alao 
be  expressly  admitted,     (id.  per  Tilghman,  C.  J.) 

But  if  the  party  against  whom  the  demurrer  is  offered,  joins  in  demurrer,  neglecting 
to  insist  on  these  adraiasions  as  a  preliminary,  the  court  will  proceed,  and  draw  the 
nme  inferences  against  the  demurrant  which  tlie  jury  might  have  drawn.  (Colum- 
bonlns.  Co.  v.  Catlett,  13  Wheat.  383,  889.  United  Slates  Bank  v.  Smith>  11  id. 
171, 179.  Patrick  v.  Ludlow,  3  John.  Cas.  10,  14, 15.  Forbes  v.  Church,  id.  159, 
16a  Lewis  v.  Few,  5  Johns.  Rep.  1,  84.  Lessee  of  Ross  v.  E^son,  4  Yeates'  Rep. 
54  Steinbach  v.  Columbian  Ins.  Co.,  3  Cain.  Rep.  139,  184.  Smith  v.  Steinbach,  9 
Cain.  Cas.  in  Err.  158,  171.  Lowry  v.  Mountjoy,  6  Call's  Rep.  55.  Snowdenv. 
Phoenix  Ins.  Co.,  S  Binn.  Rep.  457.  Pawling  v.  The  United  States,  4  Cranch,  319.) 
Though  it  is  said,  in  Fowle  v.  The  Common  Council  of  Alexandria,  (11  Wheat.  338,) 
that  **  if  there  be  such  a  joinder,  without  such  admission,  leaving  the  facts  unsettled 
ud  iodeteTmlnate,  it  is  sufficient  reason  for  refusing  judgment  upon  the  demurrer ; 
and  the  judgment,  if  any  is  rendered,  is  liable  to  be  reversed  for  error." 

In  Yixginia  the  practice  seems  to  be  different  from  what  it  is  in  noost  of  the  courts  in 
this  countiy,  or  in  England.  The  difference  will  be  explained  by  the  fbUowing  ex* 
tract  from  the  opinion  of  Green,  J.,  (the  other  judges  concurring)  in  Whittington  v. 
Christian,  $  Call's  Rep.  353,  357  :  *'  From  the  authorities  showing  the  original  prac- 
tice of  the  English  courts,  it  appears  that  the  former  practice  was,  to  require  the  party 
demurrant  to  admit  upon  the  record  the  existence  of  all  facts  which  the  evidence  offer*' 
ed  by  the  other  party  conduced  to  prove.  Tliose  facts  were  to  be  ascertained  by  the 
court;  and  in  this  respect,  the  court  might  err  in  opinion,  and  if  so,  and  the  party  re- 
fused to  make  the  admission,  he  lost  the  benefit  of  his  demurrer ;  or  i^he  made  the  ad- 
mission on  record,  it  bound  him  irrevocably.  In  the  latter  case,  the  error  of  the  court 
could  never  be  corrected  ;  and  in  the  former,  not  without  a  protracted  litigation,  at- 
tended with  great  delay  and  expense,  to  wit,  by  bill  of  exceptions  and  appeal.  To 
aroid  ibis  inconvenience,  tlje  modern  practice  is,  especially  in  Virginia,  where  it 
has  been  sanctioned  bv  repeated  decisions  of  this  court,  to  allow  either  party  to  demur, 
unless  the  case  be  clearly  against  the  party  offering  the  demurrer,  or  the  court  should 
doubt  what  facts  should  be  reasonably  inferred  from  the  evidence  demurred  to,  in 
which  case  the  jury  is  the  most  fit  tribunal  to  decide ;  to  put  all  the  evidence  on  both 
tides  into  Uic  demurrer ;  and  then  to  consider  the  demurrer,  as  if  tlie  demurrant  had 
admitted  all  that  could  reasonably  be  inferred  by  a  jury  from  the  evidence  given  by 
the  other  party,  and  waived  all  the  evidence  on  his  part,  which  contradicts  that  offered 
by  the  other  party,  or  tlie  credit  of  which  is  impeached  ;  and  all  inferences  from  his 
own  evidence  which  do  not  necessarily  flow  from  iu"  The  propriety  of  this  rule,  al- 
knring  the  whole  evidence  to  be  put  into  the  demurrer,  and  then  compelling  the  other 
party  to  join,  without  calling  upon  the  demurrant  to  concede  what  the  evidence  con- 
duced to  prove,  has  been  questioned.  Carr,  J.  in  Green  v.  Judith,  (5  Rand.  Rep.  1, 
4,)  expressed  Iiis  regret  that  it  had  been  so  settled,  and  considered  it  a  departure  from 
the  practice  elsewhere.  He  said,  "  I  confess  the  English  practice  seems  to  me  much 
the  safest  and  best.  The  fiictB  being  settled  one  by  one,  the  parties  distinctly  see  the 
naked  case,  and  understand  precisely  on  what  factt  the  court  will  act ;  and  passing 
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these  facts  thus  in  review,  the  demurrant  can  more  clearly  see,  before  the  step  is  irrev- 
ocably taken,  whether  he  can  safely  demur;  and  the  adversary  is  likewise  enabled  ta 
discover  whetbere  there  be  not  some  weak  point  in  his  evidence,  which  he  has  it  in  his 
power  to  strengthen.  This  analysing  process,  reducing  the  case  to  its  elements,  would 
also  have  a  strong  tendency  to  discourage  demurrers  to  evidence ;  an  effect  which 
courts  have  generally  thought  would  be  beneficial."  But  he  admitted  the  practice 
was  too  firmly  established  there,  to  be  disturbed,  (id.  See  also  Hansboroogh's  ex'rs 
v.  Thom,  S  Leigh's  Rep.  147.  Hyers  v.  Green,  2  Call's  Rep.  468.  Hyers  v.  Wood, 
id.  488,  494,  5,  and  note.  Whittington  v.  Christian,  2  Rand.  Rep.  S53.  Norvell  v. 
Camm,  id.  68.    Harrison  v.  Brock,  1  Munf.  Rep.  23.) 

In  Connecticut  it  has  been  held,  that  neither  party  is  bound  to  join  in  a  demurrer  to 
parol  evidence,  though  it  is  otherwise  as  to  written  evidence.  (Town  of  Hampden  v. 
Town  of  Windham,  2  Root's  Rep.  199,  200.  Fowler  v.  Macomb,  id.  388.  Bromster 
v.  Dana,  1  id.  266.     Sed  vide  Swifl's  Ev.  173.) 

In  Indiana,  one  party  has  a  right  to  demur  to  the  evidence  of  the  other,  though  it  be 
parol ;  and  his  adversary  is  bound  to  join  in  demurrer.  (Shields  v.  Arnold,  1  Black- 
ford, 109.    Dougherty  v.  Campbell,  id.  39.) 

In  New-York^  a  demurrer  to  evidence  is  a  proceeding  inapplicable  to  a  justice's 
court    (Reynolds  v.  Bedfoid,  3  Cain.  Rep.  140.) 


NOTE  549— p.  315. 


Whether  the  refusal  of  a  court  to  compel  a  party  to  join  in  a  demurrer  to  evidence, 
can  be  made  the  subject  of  a  bill  of  exceptions ;  quere.  (Toung  v.  Black,  7  Crancb, 
565.)  Livingston,  J.,  expressed  in  this  case  a  very  strong  conviction  that  it  could 
not ;  for  "  such  applications  must  ever  be  made  to  the  discretion  of  the  court  which  tries 
the  cause ;  and  such  court  will  generally  be  in  a  situation  to  decide  more  correctly, 
having  all  the  circumstances  of  the  case  before  it,  than  an  appellate  tribunal.  And  if 
it  should  commit  a  mistake,  in  the  exercise  of  its  mere  discretion,  in  refusing  to  compel 
a  party  to  join  in  a  demurrer  to  evidence,  or  in  refusing  to  grant  a  new  trial,  or  in  re- 
fusing to  continue  a  cause,  or  in  any  other  matter  resting  solely  in  discretion,  I  have 
no  hesitation  in  saying  that  less  mischief  and  injury  will  arise  from  obliging  parties 
now  and  then  to  submit  to  such  inconveniencies,  than  to  open  a  door  to  the  endless 
litigation  which  will  be  produced  by  permitting  appeals  in  all  the  variety  of  cases  of 
this  nature,  which  must  necessarily  arise,  in  the  progress  of  every  contested  action, 
and  which,  in  Great  Britain,  have  never  yet  been  assigned  for  error."  (id.  569.) 
Johnson,  J.,  and  Marshall,  Ch.  J.,  declined  giving  any  opinion.  Story,  J.,  concurred 
Sn  opinion  with  Livingston,  J. 

Several  cases  are  to  be  found  in  which  exceptions  for  this  cause  have  been  taken 
and  passed  upcH),  but  none,  we  believe,  where  the  precise  f^uestlon  has  been  decided* 
(See  the  cases  cited  in  the  next  preceding  note.) 
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NOTE  550— p.  317. 

^i^ther  an  in8trument  produced  is  in  truth  a  record  or  not,  has  been  held  to  be  ai- 
rways open  to  inquiry.     Thus,  in  Brier  v.  Woodbury,  (I  Pick.  Rep.  362,)  parol  evi- 
dence was  admitted  to  show  tliat  an  execution  which  was  returned  and  filed,  had  been 
ficauduleiitly  altered,  by  inserting  a  direction  to  a  constable.    ''  It  cannot  be  doubted," 
say*  Parker,  J.,  delivering  the  opinion  of  the  court,  "  that  any  thing  produced  as  a 
lecordmay  be  shown  to  be  forged  or  altered ;  if  it  were  not  so,  great  mischiefs  might 
atiae,  A  record  is  conclusive  evidence,  but  what  is  or  is  not  a  record  is  matter  of  ev- 
idence, and  may  be  proved  like  other  facts."  (id.)  And  if  words  have  been  struck  out 
oTa  retord  so  as  to  render  it  erroneous,  witnesses  may  be  examined  to  shew  such 
words  were  improperly  struck  out ;  but  not  to  falsify  the  record  by  shewing  that  an 
alteration,  whereby  the  record  was  made  correct,  was  improperly  made.  (2  Ev.  Poth. 
154.   Dickson  v.  Fisher,  1  Bl.  Rep.  664.    4  Burr.  2267,  S.  C.    Adams  v.  Betz,  1 
Watts'  Rep.  425,  S.  P.)    Where,  on  an  issue  of  nu2  tiel  record^  the  defendant  offered 
evidence  to  show  that  a  recognizance,  purporting  to  be  taken  before  the  prothonota- 
TSi  was  in  fact  taken  before  another  person,  it  was  held  that  the  court  might  decide  on 
▼Jcwofthe  record,  and  were  not  bound  to  receive  the  evidence.   (Patton  v.  Miller,  13 
^^>  &  Kawie,  254,)    This  decision  goes  upon  the  ground,  that  inasmuch  as  the 
^^^  2iK  presumed  to  know  the  hand- writing  of  their  officers,  and  of  those  persons 
WDpfcyed  by  their  officers  to  write  for  them,  they  were  able  to  determine  the  point  in 
JMue  bj  inspection ;  if,  on  inspection,  they  are  satisfied,  then  are  they  under  no  obli- 
gation to  receive  evidence  aliunde;  but  otherwise,  it  seems,  they  may  and  doubtless 
would  receive  such  evidence,   (id.  and  see  Brier  v.  Woodbury,  1  Pick.  Rep.  368.) 

It  ought  to  be  observed,  that  nothing  can  receive  the  consideration  and  respect  due  to 
a  record,  until  it  shall  have  been  entered  as  such  or  enrolled.  (Jenk.  t)ent.  25.  Knight's 
case,  1  Sallr.  329.  Moor  v.  Risdell,  1  Ld.  Raym.  Rep.  243.)  Accordingly  where,  on  an 
ianie  of  mi/ rt^l  record,  a  judgment  was  produced,  and  to  rebut  that  evidence  the  plain- 
tiff produced  a  rule  setting  aside  the  judgment  for  irregularity,  the  court  held  that  the 
writing  on  the  minutes  could  not  be  received  as  evidence  against  the  record.  (Cro»- 
«^  y*  Byra»,  9  John.  Rep.  287.    See  Den  v.  Downam,  1  Green's  Rep.  135.) 


NOTE  551— p.  317. 

S.  P.,  Den  V.  Downam,  1  Green's  Rep.  135 ;  Berks  &  Dauphin  Turnpike  Co.  v. 
Hendel,  11  Serg.  &  Rawle,  123;  Hess  v.  Heebie,  6  id.  57;  Leech  v.  Armitage,  2 
Dall.  125;  Green  v.  Ovington,  16  John.  Rep.  68;  Commonwealth  v.  Churchill,  5 
Mass.  Rep.  174,  182  ;  Whiting  v.  Cochran,  9  id.  532 ;  Wright  v.  Mott,  Kirby's  Rep. 
152;  Witter  v.  Brewster,  id.  422 ;  Butler  v.  Butler,  1  Root's  Rep.  275 ;  Bush  v.  By- 
▼anks,  2  id.  348  ;  Austin  vfflodman,  1  Hawks'  Rep.  71 ;  Foster  v.  Dean,  4  id.  299. 
The  rale  stated  in  the  text  and  recognized  in  the  foregoing  cases  has  been  sometimes 
carried  to  great  lengths.  Thus,  in  Field  v.  Gibbs,  (1  Peters'  C.  C.  Rep.  155,)  it  was 
held  that  a  party  to  a  judgment  rendered  in  Pennsylvania,  in  the  record  whereof  it  ap- 
peared that  he  had  pleaded  by  attorney,  oould  not  allege,  in  an  actk>n  on  such  judg' 
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ment  in  another  state,  that  he  had  no  notice  of  the  original  suit,  and  never  authorized 
any  one  to  appear  for  him.  In  Massachusetts,  also,  if  the  record  states  that  the  de- 
fendant had  notice  of  the  original  suit,  or  appeared  in  defence  to  the  action,  it  seems 
no  averment  is  allowed  to  the  contrary ;  but  where,  in  the  record  of  a  judgment 
against  W.  &  F.,  it  appeared  from  the  officer's  return  that  no  process  had  been  serv^ 
ed  on  F.,  and  that  the  plea  was  filed  by  one  G.,  attorney  for  W.,  and  the  record  did 
not  siiow  that  F.  had  ever  been  within  the  state  where  the  judgment  was  rendered, 
held,  Uiat  a  recital  by  the  clerk,  before  the  entry  of  judgment,  that  "  W.  &  F.  came 
by  their  said  attorney,"  &c.  could  not  be  taken  to  be  an  assertion  of  record  that  F.  ap- 
peared to  the  action.  (Hall  v.  Williams,  6  Pick.  Rep.  S32.)  Other  authorities  assume 
a  different,  and,  as  we  think,  a  more  consistent  aspect.  Thus  in  Connecticut,  in  an 
action  on  a  judgment  rendered  in  another  state,  evidence  on  the  i;)art  of  the  defend- 
ant that  he  had  po  legal  notice  of  the  suit  and  did  not  appear  was  held  admissible, 
tliough  the  record  stated  expressly  that  the  defendant  appeared  and  pleaded  hy  attor- 
ney.  (Aldrich  V.  M'Kinney,  4  Conn.  Rep.  380.)  So  in  New- York,  in  a  similar  case, 
where  the  record  stated  that  the  defendant  appeared  to  the  «tat,  held  that  such  state- 
ment was  mertprinuifacie  evidence  of  appearance,  and  in  an  action  on  the  judgment, 
the  defendant  might  aver  and  prove  that  he  did  not  appear.  (Starbuck  v.  Murray,  6 
Wend.  Rep.  148.)  The  case  proceeds  expressly  upon  the  broad  principle,  that  an  ap- 
pearance,  under  the  circumstances,  was  necessary  to  confer  jurisdiction  over  the  per- 
son of  the  defendant;  and  that  any  fact  stated  in  the  record,  upon  which  jurisdiction 
depends,  may  be  put  in  issue  and  controverted  with  the  same  freedom  as  other  facts 
to  which  the  'record  has  no  relation.  Marcy,  J.,  who  delivered  the  opinion  of  the 
court,  speaking  with  reference  to  tlie  objection  that  as  the  record  imports  perfect  ver- 
ity, no  averment  could  be  heard  in  opposition  to  it,  exposes  the  impropriety  of  apply- 
ing that  doctrine  in  such  instances,  with  great  clearness  and  force.  '*  It  appears  to 
me,"  he  says,  (id.  158,)  «  that  this  proposition  assumes  the  very  fact  to  be  established 
which  is  the  only  question  in  issue.  For  what  purpose  does  the  defendant  question 
the  jurisdiction  of  the  court  ?  Solely  to  shew  that  its  proceedings  and  judgments  are 
void,  and  therefore  the  supposed  record  is  not  in  truth  a  record.  If  the  defendant  had 
not  proper  notice  of,  and  did  not  appear  to  the  original  action,  all  the  state  courts,  with 
one  exception,  agree  in  opinion  that  the  paper  introduced,  as  to  him,  is  no  recofd ; 
but  if  he  cannot  sliew,  even  against  the  pretended  record,  that  fact,  on  the  alleged 
ground  of  the  uncontrollable  verity  of  the  record,  he  is  deprived  of  his  defence  by  a 
process  of  reasoning  that  is  to  my  mind  little  less  than  sophistry.  The  plaintiffs  in  e(^ 
feet  declare  to  the  defendant ; — the  paper  declared  on  is  a  record  because  it  says  you 
appeared,  and  you  appeared  because  the  paper  is  a  record.  This  is  reasoning  in  a 
circle.  The  appearance  makes  the  record  uncontrollable  verity,  and  the  record  makes 
the  appearance  an  unimpeachable  fact.  The  fact  which  the  defendant  puts  in  issue 
(and  the  whole  current  of  state  authority  shows  it  to  be  a  proper  issue)  is  the  validity 
of  tlie  record,  and  yet  it  is  contended  that  he  is  estopped,  by  the  unimpeachable  credit 
of  that  very  record,  from  disproving  any  one  allegation  contained  in  it.  Unless  a  court 
has  jurisdiction,  it  can  never  make  a  record  which  imports  uncontrollable  verity  to  the 
party  over  whom  it  has  usurped  jurisdiction,  and  he  ought  not  therefore  to  be  estop- 
ped by  any  allegation  in  that  record  from  proving  any  fact  that  goes  to  establidi  the 
truth  of  a  plea,  alleging  want  of  jurisdiction.    So  bng  as  the  question  of  jurisdiction 
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is  ia  issue,  the  judgment  of  a  court  of  another  state  is,  in  its  effect,  like  a  foreign  judg- 
ment ;  it  is  prima  facie  evidence  ;  but,  for  all  the  purposes  of  sustaining  that  issue,  it 
b  examinable  into  to  the  same  extent  as  a  judgment  rendered  by  a  foreign  court.  If 
the  jurisdiction  of  the  court  is  not  impeached,  it  has  the  character  of  a  record,  and  for 
aH  purposes  should  receive  full  fiiith  and  credit"  The  same  may  be  said  respectmg 
«uiy  jodgment,  sentence  or  decree.  A  want  of  jurisdiction  in  the  court  pronouncing  it 
may  always  he  set  up  when  it  is  sought  to  be  enforced,  or  when  any  benefit  is  claim- 
ed under  it ;  and  the  prmciple  which  ordinarily  forbids  the  impeachment  or  contradic- 
tk»  <^a  record,  has  no  sort  of  application  to  the  case.  <Latham  v.  Edgerton,  9  Cow- 
en's  Repw  327.  Milb  v.  Martin,  19  John.  Rep.  S3.  Borden  v.  Fitch,  15  id.  141,  per 
Tliompson,  C.  J.  Slocum  v.  Wheeler,  1  Conn.  Rep.  4S9.  Buttrick  v.  Allen,  8  Mass. 
Bep.  373.  Bissell  v.  Briggs,  9  id.  463.  Jacobs  v.  Hall,  13  id.  35.  Kilbum  ▼.  Wood- 
worth,  5  John.  Rep.  37.  Fenton  ▼.  Garlick,  8  id.  194.  Pawling  v.  Bird's  ex'rs,  IS 
id.  193.  Phelps  v.  Holker,  1  Dall.  361.  Ktbbe  r.  Kibbe,  Kirby's  Rep.  119.  Stoyel 
V.  Westcbtt,  3  Day's  Rep.  349.  Mills  ▼.  Duryee,  7  Cranch,  481.  Hampton  y.  M'« 
CoandL,  3  Wheaton,  234,  note  (c).  Haydock  y.  Cobb,  5  Day's  Rep.  537.  Smith  v. 
Rhoades,  1  Day's  Rep.  168»    Dennison  v.  Hyde,  6  Conn.  Rep.  538.) 


NOTE  553— p.  317- 


Por  a  veiy  full  collection  of  the  English  authorities,  showing  what  are  public  and 
what  are  private  statutes,  the  reader  is  refered  to  9  Petersd.  Abr.  190,  note. 

Though  a  statute  contains  provisions  of  a  private  nature,  as  to  incorporate  a  bank| 
&c  yet  if  it  also  contain  provisions  for  the  forfeiture  of  penalties  to  the  state,  or  for  the 
punishment  of  public  offences  in  relation  to  such  bank,  it  is  a  public  statute.  (Rogers* 
case,  3  Greenl.  Rep.  SOS.  Rex  v.  Bagg,  Skinn.  439.)  It  seems,  however,  that  all 
lawa  niGOTporaling  banks  are  public  statutes,  which  need  not  be  specially  pleaded ;  for 
these  institutioos  are  public  in  tlieir  nature  and  character,  and  their  operations  affect 
the  entire  community.  (Bank  of  Utica  v.  Smedes,  S  Cowen's  Rep.  663, 684,  per  San- 
lord,  cbanoeltor.  See  Young  v.  The  Bank  of  Alexandria,  4  Cranch,  384,  388.)  The 
act  ineorpnrating  the  United  States  Bank  is  so ;  (Roger's  case,  3  Greenl.  Rep.  SOS. 
M'Culbch  V.  The  State  of  Maryland,  4  Wheat.  Rep.  316 ;)  and  whether  it  be  pub- 
lic or  not,  there  is  no  necessity  of  setting  it  forth  in  an  action  brought  by  tlie  bank. 
(President,  &c  of  the  United  States  Bank  v.  Haskins,  1  John.  Cas.  133.  See  Far- 
mers' St  Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5.)  So  also  an  act  incorporating  a 
turnpike  company,  with  a  clause  vesting  the  road  in  the  people  on  a  certain  event,  is, 
it  aeems,  a  puUic  act ;  for  "all  highways,  as  contradistinguished  from  prwate  ways, 
axe  eommon  to  all  the  people  of  the  state,  and  concern  them  geneally.  A  new  crea- 
tion of  a  highway,  or  a  new  modification  of  an  ancient  way,  does  not  a&ct  the  mode 
of  using  it  generally.  It  is  still  k  highway,  in  the  preservation  of  which  all  citizens  are 
interested.  It  contributes  essentially  to  their  convenience.  The  toll  is  merely  exact- 
aUe  for  its  construction,  maintenance  and  repair."  (Per  Lansing,  chancellor,  in  Jenkins 
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▼.  Union  Turnpike  Co.,  1  Cain.  Cas.  in  £rr.  86, 98.)  Laws  regulating  the  taking  offish 
are  iqfide  for  the  public  benefit  to  preserve  the  fish,  and  are  public  statutes  of  whioh 
judges  will  ex  officio  take  notice ;  (Burnham  v.  Webster,  5  Mass.  Rep.  S66 ;)  espe- 
cially those  imposing  penalties  on  all  persons  offending  against  them.  (ComnK>nwea]th 
V.  M'Curdy,  id.  324.) 


NOTE  558— p.  818. 


S.  P.,  Bogardus  ▼.  Trinity  Church,  4  Paige,  178,  197;  Legrand  v.  Hampt  Sid. 
College,  5  Munf.  Rep.  824 ;  Pearl  v.  Allen,  2  Tyl.  Rep.  811 ;  Whetcrofl  v.  Dorsey, 
8  Har.  &  M'Hen.  857 ;  Portsmouth  Livery  Co.  v.  Watson>  10  Mass.  Rep.  91 ;  Dun- 
can V.  Dubois,  8  John.  Cas.  125 ;  and  see  the  cases  cited  in  the  next  preceding  note. 

In  Kentucky,  however,  the  courts  judicially  notice  private  as  well  as  public  acts, 
without  their  being  formally  pleaded.  (Halbert  v.  Skyles,  1  Marsh.  Ken.  Rep.  Saa. 
Farmers'  &  Mechanics'  Bank  v.  Jarvis,  1  Monroe,  4,  5.) 

>  In  Virginia  private  statutes  need  not  be  specially  pleaded ;  yet  they  must  be  exhib- 
ited to  the  court  as  documents,  and  are  not  noticed  judicially  like  public  statutes.  (Le- 
grand V.  Hamp.  Sid.  College,  5  Munfl  Rep.  824.) 

The  courts  will  judicially  notice  all  statutes  prescribing  the  limits  of  counties  and 
towns.  (Commonwealth  v.  Springfield,  7  Mass.  Rep.  9.)  And  they  will  notice  not 
only  the  tenor  of  a  public  statute,  but  the  time  of  its  passage  also,  when  such  time  be- 
comes material.    (The  People  v.  Herkimer,  4  Cowen's  Rep.  845.) 

The  public  statutes  of  one  state,  however,  will  not  be  taken  notice  of  judicially  ia 
the  courts  of  another ;  but  are  to  be  shown  in  the  same  manner  as  private  statutes, 
(Pearsoll  v.  Dwight,  2  Mass.  Rep,  84.  Legg  v.  Legg,  8  id.  99.  Walker  v.  MaxweQ, 
1  id.  104.  Beauchamp  v.  Mudd,  Hardin's  Rep.  165.  Herring  v.  Selden,  2  Aik.  13. 
Elliott  V.  Ray,  2  Blackf.  Rep.  31.  Cone  ▼.  Cotton,  id.  82.  Stout  v.  Wood,  1  id.  71. 
Canal  Company  v.  Rail  Road  Company,  4  Gill  &  John.  1,  68,  per  Bland,  cliancellor. 
Haven  v.  Foster,  9  Pick.  112, 130.  Talbot  v.  David,  2  Marsh.  Ken.  Rep.  608,  609, 
Tadton  v.  Briscoe,  4  Bibb,  78,  75.  Thomas  v.  Robinson,  8  Wend.  Rep.  267.  Shel- 
don V.  Hopkins,  7  id.  485.) 

.  And  as  it  respects  the  union  at  large,  tlie  net  of  congress  rekitive  to  inaohent  debt' 
ora  wUhin  the  diatria  ofCobimhia  is  a  private  act,  of  which  the  courts  in  the  several 
states  are  not  bound  to  take  notice,  unless  it  is  specially  shown  to  them  in  pleading. 
(Wright  V.  Paton,  10  John.  Rep.  800.  See  Canal  Company  v.  Rail  Road  Company,, 
1  Gill  &  John.  1,  63,  per  Bland,  chancellor.) 


NOTE  554— p.  818. 


•*  The  facts  recited  in  the  .preamble 'of  a  private  statute  may  be  evidence  between 
the  commonwealth  and  the  applicant  or  parly  for  whose  benefit  the  act  passed.  But 
as  between  the  applicant  and  another  individual,  whose  riglits  are  afiected,  the  facts 
recited  ought  not  to  be  evidence.''    (Elmenddrf  v.  Carmichael,  8  Litt.  Rep.  472^  480.) 
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The  court,  in  their  opinion  in  this  case,  ohserve :  **  We  well  Iqiovr  that  such  applica* 
tiooa  are  frequeDtly  made  ex  parte ;  and  if  they  are  not  entirely  so,  hut  the  party  afl 
fected  appears  and  resists  the  statute,  it  is  very  questionahle  whether  the  facts  recited 
ought  to  be  evidence  in  a  future  contest.  The  legislature,  in  all  its  inquiring  forms  by 
committees,  make  do  issue,  and  in  their -discretion  may  or  may  not  coerce  the  attend- 
ance of  iv^itaesses  or  the  production  of  records,  snd  are  frequently  not  hound  by  the 
rules  of  evidence  applicable  to  an  issue  properly  formed,  the  trial  of  which  is  an  exer- 
dae  of  judicial  power.  Once  adopt  the  principle  tliat  such  facts  are  conclusive  or 
even  prima  facie  evidence  against  private  rights,  and  many  individul  controversies 
may  be  pre-judged  and  drawn  from  the  functions  of  the  judiciaty  into  the  vortex  of 
le;giBbtive  usurpation.  The  appropriate  functions  of  the  legislature  are,  to  make  laws 
to  operate  oo  future  incidents,  and  not  the  decisidki  of  or  forestalling  rights  accrued  or 
vested  under  previous  laws.  Hence  such  a  preamble  as  the  present,  ought,  in  such  a 
controversy,  to  be  taken  to  answer  the  purpose  for  which  it  was  intended ;  that  is,  an 
mpoik>gy  for  the  passage  of  the  act,  and  the  reason  why  the  legislature  so  acted.  Such 
a  xireamlle  is  evidence  that  the  facts  were  so  represented  to  the  legislature,  and  not 
<hat  they  TeaRy  existed."  (id.)  Nor  will  an  act,  private  in  its  nature,  be  admissible 
in  evidence  as  against  strangers,  though  it  contain  a  clause  declaring  '<  that  it  shall  be 
deemed  mad  taken  to  be  a  public  act,  and  shall  be  judicially  taken  notice  of  without  be- 
ing specially  pleaded."  Such  a  clause  relates  merely  to  the  forms  of  pleading,  and 
does  not  vaiy  the  nature  and  operatk>n  of  the  act.  (Brett  v.  Beales,  1  Mood.  &  MaHc 
421, 435.) 


NOTE  555— p.  319. 


So  of  various  other  defences,  founded  upon  statutes — ^as,  for  instance,  the  statute  of 
Citations,  which  the  defendant  cannot  avail  himself  of  under  the  general  idsue.  (See 
*  SUikie's  Ev.  162,  note  (r).    Oraham's  N.  Y.  Pr.  195.) 


NOTE  656— p.  319. 
S.  P.,  Levy  v.  Gadsby,  8  Cranch,  180 ;  Graham's  N.  Y.  Pr.  195. 


NOTE  557— p.  321- 


This  prindple  is  uaiversally  acknowledged.  See  Burrill  v.  West,  2  N.  Hamp.  Rep. 
190*  Wood  V.  Davis,  7  Cranch,  271 ;  Davis  v.  Wood,  1  Wheat.  Rep.  6 ;  Psynes 
T.  Coaks,  1  Munfl  373 ;  Turpin  v.  Thomas,  2  Hen.  &  Munf.  139 ;  Jackson  v.  Ved- 
der,  3  John.  Rep.  8  ;  Case  v.  Reeves,  1 4  id.  79 ;  Ryer  v.  Atwater,  4  Day's  Rep.  431 ; 
OJinsworth  v.  Bradford,  2  Overt Tenn.  Rep.  204 ;  Wood  v.  Stephen,  1  Serg.  &  Rawle^ 
175 ;  Estep  v  Hutchman,  14  id.  435 ;  Tabor  v.  Perrott,  2  Gall.  Rep.  565 ;  TwamWy 
V.  Hetdey,  4  Mam*  &•  ^^  i  Respublica  v.  Davis,  8  Yeates'  Rep.  128 ;   Johnson  ▼• 
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BoiirD,  1  Wash.  Rep.  187;  Stevdic  v.  Read,  8  Wash,  C.  C.  Rep.  ft74;  Cleaton  v. 
Chambliss,  6  Rand.  Rep.  86;  Neal  v.  M'Corob,  2  Yerg.  Rep.  10,18;  Blount  v. 
Darradi,  14  Serg.  &  Rawle,  184,  186,  note;  Este  v.  Strong,  2  Hamm.  Rep.  401  ; 
Fisk  V.  Weston,  5  Greenl.  410;  Cowles  v.  Harts,  S  Conn.  Rep.  516;  Lessee  of 
James  v.  Stookey,  1  Wash.  C.  C.  Rep.  5S0;  Chapman  v.  Chapman,  1  Munf.  899  ; 
Frazier  v.  Frazier's  ex'rs,  2  Leigh,  642, 650;  Burke  v.  Grenbeny,  Gilmer's  Rep.  S5 ; 
Munfofd  V.  Overseers,  2  Rand.  Rep.  313,  818. 


NOTE  558— p.  822. 


Vooght  V.  Winch,  cited  in  the  text,  has  become  a  standing  reference  to  prove  that 
a  judgment  is  never  conclusive  in  its  effect,  unless  specially  pleaded.  And  if  the  didu 
of  the  learned  judges  are  to  be  our  guide,  we  should  certainly  be  constrained  to  adopt 
that  proposition  in  its  utmost  amplitude.  But  how  far  was  it  embraced  in  the  decis- 
ion actually  made  ?  The  defendant,  in  the  first  action,  prevailed  upon  the  general  is- 
sue ;  in  the  second,  af\er  giving  the  record  in  evidence,  he  insisted  that  it  was  conclu- 
sive j^er  96,  and  operated  as  an  estoppel ;  and  i\\e  question  presented,  Ihereibre,  was, 
whether  the  plaintiff  on  this  ground  should  be  nonsuited.  With  the  disposition  which 
was  made  of  that  question,  we  have  no  fault  to  find ;  for  the  defendant  was  clearly  iar 
from  having  entitled  himself  to  a  nonsuit  by  the  simple  production  of  the  record,  in- 
asmuch as  the  judgment  evinced  by  it  was,  in  no  legal  or  rational  sense,  necessarily  in- 
consistent with  any  right  claimed  by  the  plaintiff  in  the  second  suit.  It  might  have 
been  rendered  because  the  plaintiff  had  failed  to  show  himself  injured  by  the  wid- 
ening of  the  water  channel,  or  because  he  had  released  his  cause  of  action,  or  had 
given  the  defendant  licence  to  do  the  acts  complained  of;  or,  in  short,  upon  any 
of  the  various  grounds  covered  by  the  general  issue  in  a  special  action  on  the 
case.  (See  per  Dorsey,  J.  in  Shafer  v.  Stonebraker,  4  Gill  &  John.  345,  355,  6.) 
But  the  judges,  in  the  opinions  delivered  by  tliem,  assume  as  the  basis  of  their  rea- 
soning, that  the  defendant  could  have  rendered  the  judgment  conclusive  by  pleading 
it  specially  as  an  estoppel,  had  he  elected  so  to  do — a  position  not  countenanced,  as  is 
confidently  believed,  by  any  other  authority,  and  the  direct  contrary  of  which  has,  in 
this  country  at  least,  been  expressly  and  deliberately  adjudged.  (Shafer  v.  Stonebrak- 
er, supra.  See  also  Evelyn  v.  Haynes,  cited  by  Ld.  Ellenborough,  8  East,  865.)  It 
was  doubtless  their  intention  to  follow  the  doctrine  laid  down  in  Trevivian  v.  Law- 
rence, (1  Salk.  276,)  which  is,  substantially,  that  a  party  by  neglecting  to  plead  an  es- 
toppel when  he  may,  thereby  consents  to  waive  the  same,  and  submit  the  whole  con- 
troversy upon  its  merits ;  and  in  this  respect  Vooght  v.  Winch  is  illusory,  and  emi- 
nently calculated  to  mislead ;  for  the  defendant  there  had  no  option — ^no  election  to 
xnake — ^no  consent  to  give.  The  record  relied  on  by  him  as  conclusive,  was  not  so 
from  its  very  nature ;  standing  alone,  unaided  by  evidence  aliunde,  it  was  mere  ground 
for  a  presumption,  unfavorable  to  the  plaintiff  it  is  true,  but  like  all  other  presumptions, 
liable  to  be  overcome  by  counter  testimony.  The  difficulty  was  intrinsic,  and  if  noth- 
ing but  the  record  itself  was  used,  it  must  have  been  just  as  inconclusive  in  a  special 
plea,  as  when  brought  forward  under  the  general  issue.    Distinguishing,  thereA>re9 
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between  what  was  eaid  in  this  case,  and  what  the  court  were  cafled  upon  to  decide, 
■nd  did  decide,  we  may  still  venture  the  proposition,  tliat  a  judgment  does  not  depend 
for  its  effect  upon  the  manner  in  which  it  is  introduced,  hut  that  when  fairly  admissi- 
lAe  ander  general  pleadings,  it  is  entitled  to  the  same  operation  as  if  pleaded  specially. 
Soch  was  tlie  opinion  expressed  by  our  author  in  the  previous  editions  of  the  text ; 
(see  1  Phill.  £v.  242,  S,  Amer.  ed.  of  1820 ;  id.  223,  4,  Amer.  ed.  of  1816 ;)  and  we 
belkve  it  has  been  too  hastily  omitted  to  give  place  to  the  case  of  Vooght  ▼.  Winch. 
In  Pennsylvania,  this  subject  has  been  much  considered  and  very  ably  discussed ; 
and  the  propriety  of  those  decisions  which  have  admitted  a  judgment  in  a  former 
suit  to  be  given  in  evidence  to  the.  jury  on  the  trial  of  a  second  suit  for  the  same  cause, 
between  the  same  parties  or  those  claiming  under  them,  but  at  the  same  time  have 
hdd  that  the  jury  were  not  absolutely  bound  by  it,  because  it  was  not  specially  plead- 
ed, baa  been  very  seriously  questioned.    Thus,  where  the  defendant,  in  an  action  for 
we  and  occupation,  gave  in  evidence  under  the  general  issue,  a  former  verdict  and 
judgment  in  replevin,  rendered  on  the  issue  of  no  rent  in  arrear,  the  court  held  them  a 
bar;  and  per  Duncan,  J.  delivering  the  opinion :  "  I  know  there  are  recent  Englith 
deeinoQ8,thatif  the  former  judgment  is  not  pleaded,  but  given  in  evidence  on  the  gene- 
nl  ime,  it  'm  not  conclusive ;  yet  the  law  appears  to  have  been  settled  to  the  contrary 
fyiittiiyaatiwritative  decisions,  which  I  am  not  inclined  to  disturb."    (Cist  v.  Zeig- 
kr,  16Ser.  k  Rawie,  282,  285.)    In  a  subsequent  case  the  action  was  for  the  continu* 
aoce  of  a  nuisance,  to  which  the  defendant  pleaded  not  guilty,  licence,  and  the  statute 
offimitatioos;  the  plaintiff  replied  no  licence,  actio  nonaecreoit,  &c  ;  and  on  the  trial, 
to  maintain  the  issue  on  his  part,  adduced  the  record  of  a  former  judgment  rendered 
ID  faia  (avor  in  a  suit,  where  there  were  the  same  parties,  the  same  pleas,  and  as  the 
court  presumed,  the  same  matters  in  controversy.    As  to  the  effect  of  the  judgment 
it  was  held,  that  though  it  was  powerful  evidence  for  the  jury,  yet  the  plaintiff  having 
neglected  to  rely  on  it  by  way  of  replication  to  the  defendant's  plea  of  licence,  had 
thereby  chosen  to  leave  the  matter  at  large,  and  they  were  not  estopped  from  saying 
the  truth.    (Kilhefler  v.  Herr,  17  Serg.  &  Rawle,  319,  322.)     "  These  principles, 
however,"  observes  Rogers,  J.  delivering  the  opinion  of  a  majority  of  the  court,  "  only 
apply  where  special  pleading  is  required,  for  I  agree  that  where  the  parties  are  not 
hoaad  to  plead  or  reply  specially,  the  record  of  a  former  recovery  is  conclusive  evi* 
deuce,  binding  the  plaintiff,  the  court  and  the  jury.    In*  such  case  the  party  has  no 
choice,  and  shall  not  be  considered  as  having  elected  to  have  a  re-investigation  of  tlie 
hcta.    And  this  is  the  meaning  of  chief  justice  D'Grey,  when  he  says,  **  this  is,  as  a 
plea,  a  bar,  and  as  evidence  conclusive  between  the  same  parties."    (id.  322.)    In  &. 
•tiO  later  adjudication,  an  action  of  replevin  was  brought  by  P.  against  M«,  for  a  large 
qaaniity  of  b^^wood ;  M.  pleaded  "  property,"  and  on  the  trial  sought  to  give  in  evi- 
dence the  record  of  a  suit  in  tlie  superior  court  of  the  city  of  New- York,  in  which  P» 
prosecuted  N.,  under  wliom  M.  claimed  title,  and  obtained  judgment  for  the  price  of 
the  same  logwood.    The  court  held  this  admissible  not  only,  but  conclusive,  even 
thoogh  P.'s  judgment  against  N.  was  obtained  during  the  pendency  of  the  suit  in 
which  it  was  so  oSered  as  evidence.  (Marsh  v.  Pier,  4  Rawie,  273.  See  Garvin  v.  Daw- 
son, 13  Serg.  &  Rawle,  246.)    <<  Although,"  says  Kennedy,  J.  deliving  the  opinion  in 
Marsh  v.  Pier,  supra,  "  the  judgment  of  the  superior  court  of  the  city  of  New-York  was 
rendered  during  the  pendency  of  the  present  action,  still  I  think  it  was  not  neoessaiy 
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to  plead  it,  in  order  to  make  it  admissible  evidence,  because  it  was  in  effect  the  deem' 
ion  of  a  competent  court  of  jurisdiction,  given  in  affirmance  of  the  sale  of  the  logwood, 
mentioned  in  the  record  of  the  judgment  made  by  the  defendant  therein  named,  be- 
fore the  commencement  of  this  action,  under  which  the  defendant  here  claims  a  right 
to  the  logwood.    Neither  do  I  conceive  that  it  was  necessary  to  plead  it,  in  order  to 
make  it  conclusively  binding  upon  (tie  jury  against  the  plaintiff  below ;  for  it  was  prop- 
erly admissible  under  the  plea  of  property,  of  which  I  entertain  no  doubt,  as  it  weDt 
directly  to  establish  the  validity  of  the  sale  of  the  logwood,  under  which  the  defendant 
below  claimed  it ;  it  being  the  judgment  of  a  competent  court,  must  be  considered  the 
conclusion  or  sentence  of  the  law  on  the  facts  of  the  case,  and  therefore  not  to  be  set 
aside,  reversed  or  disregarded  by  either  court  or  jury  in  this  action.    This  doctrine,  as 
I  conceive,  is  not  inconsistent  with  the  rule  laid  down  by  a  majority  of  the  court  in 
Kilheffer  v.  Herr,  (17  Serg.  &  Rawle,  3S2,)  but  comes  within  the  qualification  there 
mentioned,  that  wherever  the  party  is  not  bound  to  plead  specially  to  enable  him  to 
give  the  record  of  a  former  recovery  in  evidence,  it  will,  when  given  in  evidence,  al- 
though not  pleaded,  be  conclusive  and  binding  upon  the  plaintiff,  the  court  and  the 
jury.     1  Phill.  Ev.  223, 4,  (New- York,  1816.)    When  a  subject  or  question  in  contro- 
versy has  been  once  settled  by  the  judgment  of  a  competent  tribunal,  it  never  ought 
to  be  permitted  to  be  made  the  ground  of  a  second  suit  between  the  same  parties,  or 
those  claiming  under  them,  as  bag  as  the  judgment  in  the  first  suit  remains  unrevera- 
ed."    (Marsh  v.  Pier,  aupra,  p.  387.) 

In  Kilheffer  v.  Herr,  supra,  Huston,  J.  denies  that  the  doctrine  of  estoppel  is  strictly 
applicable  to  the  case  of  a  judgment.    He  says :  "  an  estoppel  is  always  somethinj^ 
personal— the  party  is  estopped  from  recovering  his  claim,  or  proving  his  defence  by 
fiome  act  in  law  or  in  deed,  or  inpait,  which  precludes  him  from  going  beyond  it  and 
proving  all  the  case.    It  always  arises  from  the  act  of  the  party  estopped  by  it ;  but  if 
the  opponent,  instead  of  relying  on  this  act,  will  go  beyond  it,  and  put  the  cause  at  is- 
aoe  on  other  and  especially  anterior  facts,  the  estoppel  being  waived  by  him  who  had 
a  right  to  avail  himself  of  it,  ceases  to  operate."    He  then  proceeds  to  illustrate  the 
proposition  by  the  same  example  given  in  Trevivian  v.  Lawrence ;  after  which  he  ob- 
serves :  *^  But  a  former  trial,  verdict  and  judgment,  is  not  the  act  of  the  party,  but  of 
the  tribunal  which  decided  it,^  and  to  call  it  an  estoppel,  is  a  misapplication  of  terms ; 
it  lias  not  the  distinguishing  mark  of  an  estoppel ;  it  is  not  the  consequence  of  some 
act  of  the  party  bound  by  it ;  it  is  a  bar  to  future  recovery  in  any  court  on  the  same 
point,  between  the  same  parties  or  privies,  until  reversed  on  appeal  or  writ  of  error ; 
and  it  is  as  much  a  bar  in  chancery,  where  an  attempt  ia  made  to  re-examine  the 
matter  once  decided  at  law,  as  it  is  in  a  court  of  law ;  it  is  as  much  a  bar  in  actions 
where  we  cannot  plead  specially,  as  ejectment,  as  in  any  other  action ;  and  as  much  a 
bar  in  an  inferior  tribunal  where  there  are  no  pleadings,  as  in  one  where  the  pleadings 
are,  or  may  be  drawn  out  at  length.    Such  are  my  impressions  on  this  point,  believing 
that  the  courts  in  this,  and  the  other  states,  and  the  supreme  court  of  the  United  States, 
have  put  the  matter  on  its  true  ground,  viz.,  that  the  peace  and  order  of  society,  the 
structure  of  our  judiciary  system,  and  the  principles  of  our  government  are  the  true 
grounds  why  such  a  judgment  is  conclusive.    I  am  not  willing  to  leave  this  ground 
asd  rest  it  on  the  narrow  and  inapplicable  one  of  estoppel"    (id.  p.  926, 6.) 
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To  the  nme  effect  are  the  remarks  of  Kennedy,  J.  delivering  the  opinion  of  the 
Qoort  in  Marsh  v.  Pier^  supra.    ''  The  maxim  nemo  debet  his  vezari^  n  corutet  eurice 
fsod  ntpro  una  et  eadem  eauaa^  being  considered,  as  doubtless  it  was,  established  ibr 
the  benefit  and  protection  of  the  party,  he  may  therefore  waive  it ;  and  unquestionably, 
80  &r  as  be  is  individuiUy  concerned,  there  can  be  no  rational  objection  to  his  doing  so. 
But  then  it  ought  to  be  recollected,  that  the  community  has  also  an  equal  interest 
and  eoQcem  in  the  matter,  cm  account  of  its  peace  and  quiet,  which  ought  not  to  be 
^irturbed  at  the  will  and  pleasure  of  every  individual,  in  order  to  gratify  vindictive 
ud  liti^ous  feelings.    Hente  it  would  seem  to  follow,  that  wherever  on  the  trial  of 
a  Gine,  from  the  state  of  the  pleadings  in  it,  the  record  of  a  judgment  rendered  by 
aoompetent  tribunal  upon  the  merits  in  a  former  action  between  the  same  parties,  or 
those  daiming  under  them,  is  properly  given  in  evidence  to  the  jury,  that  it  ought  to 
beoonaidered  oonclusively  binding  on  both  court  and  jury,  and  to  preclude  all  farther 
uquiiy  iathe  cause ;  otherwise  the  rule  or  maxim,  expedU  repubUea  ut  iit  finis  Utiumt 
^ivbkh  is  as  old  as  the  k  w  itself,  and  a  part  of  it,  will  be  exploded  and  entirely  disre- 
g^ed.  But  if  it  be  part  of  our  law,  as  it  seems  to  be  admitted  by  all  that  it  is,  it  ap- 
peantome  thatthe  court  and  jury  are  clearly  bound  by  it,  and  not  at  liberty  to  find 
against  such  former  judgment.    A  contrary  doctrine,  as  it  seems  to  me,  subjects  the 
poUic  peace  and  quiet,  to  the  will  or  neglect  of  individuals,  and  prefers  the  gratifica- 
tktt  ofa  litigious  disposition  on  the  pert  of  suitors,  \o  the  preservation  of  the  public 
tranquility  and  happiness.    The  result  among  other  things  would  be,  that  the  tribu- 
naJaof  the  state  would  be  bound  to  give  their  time  and  attention  to  the  trial  of  new 
•ctioDs  fixT  the  same  causes,  tried  once  or  oflener,  in  former  actions  between  the  Ame 
parties  or  privies,  without  any  limitation  other  than  the  will  of  the  parties  litigant,  to 
the  great  delay  and  injury,  if  not  exclusion  occasionaUy  of  other -causes  which  never 
bave  passed  in  remjudkatem.    The  effect  of  a  judgment  of  a  court  havmg  jurisdic- 
tion over  the  subject  matter  of  controversy  between  the  parties,  even  as  an  estoppel, 
is  very  diderent  from  an  estoppel  arising  from  the  act  of  the  party  himself  in  making 
a  deed  of  indenture,  &c  which  may  or  may  not  be  enforced,  at  the  election  of  the 
^'^Piity;  because  whatever  the  parties  have  done  by  compact,  they  may  undo  by 
the  same  means.    But  a  judgment  of  a  proper  cou^t,  being  the  sentence  or  conclusion 
of  bv  opoQ  the  facts  contained  within  the  record,  puts  an  end  to  all  further  litigation 
00  aooouDt  of  the  same  matter,  and  becomes  the  law  of  the  case,  which  cannot  be 
f^»Bged  or  altered,  even  by  the  consent  of  the  parties,  and  is  not  only  binding  upon 
f^  but  upon  the  courts  and  juries  ever  afUrwards,  so  long  as  it  shall  remain  in  force 
and  unreversed."    (id.  p.  288,  9.    See  also  2  Starkie's  Ev.  184, 5.) 

In  Massachusetts,  the  courts  professing  to  follow  Trevivian  v.  Lawrence  have  laid 

<^  the  ^wing  as  the  general  rule :  that  "  When,  in  tlie  course  of  the  pleadings, 

toe  party  wbo  relies  on  matter  of  eatoppel  has  no  opportunity  to  plead  it,  he  may  shew 

ilio  e?idenoe,  and  it  will  in  general  have  the  same  efft^t  as  if  pleaded.   But  when  the 

°^tter  to  which  the  estoppel  applies,  is  distinctly  averred  or  denied  by  one  party,  and 

tbe  other,  instead  of  pleading  the  estoppel,  as  he  may  in  that  case,  takes  issue  on  the 

fiot,  he  waives  the  estoppel ;  and  the  jury  are  at  liberty  to  find  the  truth."    (Howard 

V.  ACteheJI,  14  Mass.  Rep.  241.     Adams  v.  Barnes,  17  id.  365.)    Accordingly,  where 

the  defendant  in  trespass  upon  lands  pleaded  in  abatement,  that  one  H.  was  co-tenant 

^  <fae  iriaintifif,  upon  which  issue  was  joined ;  and  at  the  trial,  the  plaintiff  claimed 
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that  the  defendant  was  estopped  from  showing  the  truth  of  his  plea,  hecause  of  a  ibr- 
mer  Judgment,  whereby  the  contrary  was  established,  it' was  held  tliat  the  plaintiif 
should  have  replied  such  judgment  specially ;  and  not  having  done  so  when  he  might, 
the  defendant  was  not  estopped.    (Howard  v.  Mitchell,  supra.)   In  Adams  v.  Barnes, 
supra,  the  other  branch  of  the  rule  is  illustrated.    There  it  appeared  that  an  action 
had  been  brought  by  a  mortgagee  to  obtain  possession  of  the  mortgaged  premises ; 
the  mortgagor  had  defended  on  the  ground  of  usury ;  but  failing  in  his  defence,  the 
mortgagee  obtained  judgment.    AAerwards  the  mortgagor  conveyed  to  a  third  per- 
son all  his  right,  who  brought  a  writ  of  entry  against  \he  mortgagee,  which  he  en- 
deavored to  sustain  by  proof  of  the  usury ;  and  it  was  held,  that  he  was  estopped  by 
the  judgment  against  his  assignor;  and  that  the  mortgagee  might  avail  himself  of  the 
estoppel  without  pleading  it.   "  The  declaration,"  says  Jackson,  J.  delivering  the  opin- 
ion of  the  court,  (id.  369,)  "  contains  no  intimation  of  the  origin  of  the  demandant's 
title ;  and  it  would  have  been  irregular  if  it  had.    The  demandant  counts  on  his  own 
seisin  in  fee,  and  alleges  a  disseisin  by  the  tenant    The  latter  could  not  know,  from 
such  a  declaration,  that  the  demandant's  title  was  from  J.  (the  mortgagor.)    He  was 
not-bound,  nor  would  it  even  be  safe  for  him  to  rely  merely  on  the  estoppel  to  J.  and 
his  assigns.    Under  such  a  declaration  and  the  general  issue,  the  demandant  was  at 
liberty  to  shew  a  right  of  possession  in  himself  by  any  title,  and  any  evidence  in  hia 
power ;  and  the  tenant  might  in  like  manner  rebut  the  demandant's  evidence,  and 
shew  a  right  of  possession  or  entry  in  himself.  If  an  estoppel,  by  judgment  or  otherwise, 
made  part  of  the  tenant's  title,  it  was  no  more  necessary  for  him  to  plead  it,  than  it  would 
have  been  to  set  forth  in  a  special  plea  all  his  title  deeds,  and  every  other  part  of  his  ev- 
idence.   A  case  might  have  arisen  out  of  this  transaction  which  would  have  required 
the  estoppel  to  be  specially  pleaded.    Suppose  that,  in  the  first  suit,  the  mortgage  had 
been  proved  to  be  usurious,  and  J.  had  accordingly  recovered  judgment ;  this  woukl 
have  been  an  estoppel  to  B.  (the  mortgagee)  and  all  persons  claiming  under  him.    If^ 
then,  he  had  assigned  the  mortgage  to  a  stranger,  and  the  assignee  had  brought  a 
new  suit  on  it,  the  assignee  ought  regularly  to  set  forth  in  his  declaration  the  mort- 
gage to  B.  and  the  assignment  of  it  to  himself.    In  such  case,  J.  would  know  that  the 
plaintiff  had  no  title  but  as  assignee  of  B.    He  might  therefore  plead  the  usury  with 
a  verification,  as  at  common  law ;  and  if  it  was  denied  by  the  plaintiff,  J.  might  re- 
join the  former  judgment  by  way  of  estoppel.    If,  instead  of  such  rejoinder,  he  should 
take  issue  on  the  replication ;  or,  if  he  should  plead  the  usury  in  the  manner  provided  by 
statute,  offering  to  prove  it  by  his  own  oath ;  he  would,  in  either  case,  waive  and  kwe 
the  advantage  of  estoppel."    (id.) 

In  Connecticut  the  rule  has  been  laid  down  without  any  qualification,  that  a  former 
verdict  and  judgment  are  never  conclusive,  unless  specially  pleaded  by  way  of  estop- 
pel. (Church  V.  Leavenworth,  4  Day's  Rep.  S74.)  This  case,  however,  proceeds 
upon  authorities  which  do  not  maintain  the  position  in  the  broad  manner  there  stated. 
(Per  Duncan,  J.,  Kilheffer  v.  Herr,  supra.)  And  indeed,  the  same  court  apparently 
disregarded  it,  at  least  to  a  very  considerable  extent,  in  the  more  recent  case  of  Betta 
v.  Starr,  (5  Conn.  Rep.  550.)  That  was  ejectment  by  a  mortgagee  against  the  mort- 
gagor, to  recover  possession  of  the  mortgaged  premises :  On  the  trial,  the  defendant, 
under  the  general  issue,  set  up  usury ;  and  the  plaintiff  to  meet  that  diefence,  oflfered  in 
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evidence  the  record  of  a  former  judgment  in  a  suit  brought  by  him  against  (he  defend* 
ant  OQ  the  note  for  the  mortgage  debt,  to  which  the  defendant  had  pleaded  non-as- 
sumpsit, with  notice  of  the  usury,  and  ia  which  the  plaintiff  recovered.  This  waa 
held  not  only  admiss'rble,  but  conclusive  ^  and  Bristol,  J.,  delivering  the  opinion  in 
niuGh  the  otlier  judges  concurred  said,  *<  Though  verdicts  must  generally,  if  not  at* 
^y^  be  specially  pleaded,  when  they  are  relied  on  as  conclusive*  yet  a  judgment  of 
court,  when  properly  ^ven  in  evidence  is  as  conclusive  as  ttiough  specially  pleaded*** 
(id.  ^  553;  see  also  per  Peters,  J.  in  Fowler  v.  Savage,  3  Conn.  Rep.  90,  99 ;  Ca« 
ttu  «.  Greenwood's  Turn.  Co.,  1  id.  1 ;  Denison  v.  Hyde,  6  id.  508.) 

The  Virginia  courts  at  an  early  period  inclined  to  regard  a  ibrmer  verdict  and  judg* 
meat  as  conclusive,  though  not  specially  relied  on  in  pleading.    (Preston  v.  Harvey,  2 
Hen.  &  Muof.  55.   Shelton  v.  Barbour,  3  Wash.  Rep.  64.)    In  a  recent  case,  howev« 
er,  where  the  subject  was  incidentally  mooted,  Carr,  J.,  citing  Outram  v.  Morewood, 
(8  East,  346,)  and  Vooght  v.  Winch,  supra,  says :  ''  We  know  that  even  a  judg- 
inent  between  the  same  parties,  upon  the  same  point,  and  which,  if  pleaded,  would 
baveWn  a  perfect  bar,  is^  when  used  as  evidence  under  the  general  issue,  not  conclu- 
sive upon  the  Jury,  but  only  evidence  to  be  weighed  by  them ;  the  doctriiie  being  that 
though  the  party  is  estopped  if  the  matter  be  pleaded,  yet  that  the  jury,  upon  the  gen- 
eral issuer  are  not  estopped,  but  must  find  their  verdict  upon  the  whole  evidence  in  tb« 
case,  and  nay  find  against  the  former  judgment."    (Cleaton  v.  Chamblias,  6  Rand. 
Rep.  86, 94.) 

Iq  Indiana  also,  the  same  doctrine  has  been  held  as  in  Cleaton  v.  Cbambliss,  supra^ 
«nd  upon  the  same  authority.    (Picquet  v,  M'Kay,  2  Blackf.  465.) 

But  in  Maryland  the  rule  has  been  stated  as  foUows :  '^  That  a  verdict  and  judgment 
vpoD  the  merits  in  a  former  suit,  is,  in  a  subsequent  action  between  the  same  parties, 
where  the  cause  of  action,  damages  or  demand  is  identically  the  same,  conclusive 
^iost  the  plaintifiTs  right  to  recover,  whether  pleaded  in  bar,  or  given  in  evidence 
^er  the  genera)  issue,  where  such  evidence  is  legally  admissible ;  and  that  such 
pnorTerdict  and  judgment  need  not  be  pleaded  by  way  of  estoppeL"  (Shafer  v* 
Slonehraker,  4  Gill  &  John.  345,  360.) 

^  Tennessee,  the  supreme  court  ibrmerly  held,  that  a  judgment,  in  order  to  be  con* 

^^%  mm  be  pleaded.    (Edwards  v.  M'Connell,  1  Cooke's  Rep.  305.)    But  the 

"^^^ recently  been  laid  down  there,  thus:  "Where  the  decision  is  directly  upon 

^poiot,  it  may  be  pleaded  in  bar,  in  cas^s  where  special  pleading  is  required,  and  in 

<>tl»er  cases  given  in  evidence  on  the  general  issue,  as  conclusive  between  the  same 

P^^  on  the  same  matter,  whether  the  same  come  in  question  directly  or  incidentally : 

ior  the  maxim  is  nemo  d^et  his  vextsri  pro  eadem  causa:"  (Estill  v.  Taul,  2  Yerg. 

^»perPeck,  J.)    And  per  Catron,  J.^  (id.  471 ;)  "I  am  of  opinion  that  verdicts  and 

J^gioeotSjin  all  actions  where  they  are  admissible  as  evidence,  without  being  pleaded 

wharaaan  estoppel,  are  equally  conclusive  of  the  fact  directly  adjudged,  as  if  pleaded." 

'^  New-York  decisions  have  not  been  entirely  uniform  on  this  subject    In  Gar(^ 

•^  v-Buekbee,  (S  Co  wen's  Rep.  120,)  the  law  was  regarded  by  the  supreme  court  as 

'*  well  aettlcd,**  that  a  former  verdict  and  judgment  upon  the  same  point,  and  between 

^  same  parties,  were  conclusive  as  evidence,  without  being  specially  pleaded ;  and 

"•npport  of  that.principle  they  rely  upon  the  Dutchess  of  Kingston's  case,  cited  antei 
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p.  831  of  the  text  Burt  v.  Sternbergb,  (4  Cowen's  Rep.  559,)  is  expressly  to  the 
same  import.  The  cases  of  Vooght  v.  Winch,  and  Outram  v.  Morewood,  were  there 
adverted  to  by  counsel,  as  maintaining  tlie  opposite  doctrine,  but  Ihe  court  considered 
the  rule  previously  laid  in  Gardner  v.  Buckbee  too  well  supported,  both  by  principle 
and  authority,  to  admit  of  discussion.  In  Jackson  v.  Wood,  (3  Wend.  Rep.  27,> 
Marcy,  J.,  delivering  the  opinion  of  the  court,  without  expressly  noticing  the  previous 
decisions  above  referred  to,  distinctly  repudiated  that  part  of  the  rule  laid  down  in  the 
Dutchess  of  Kingston's  case,  which  recognizes  the  conclusiveness  of  a  former  judgment, 
when  offered  <u  evidence^  and  adopted  the  adverse  principle,  viz.  that  if  tlie  former 
judgment  was  not  brought  forward  by  plea,  it  would  be  inconclusive.  This  was  in  a 
case  too,  where  the  usual  course  of  pleading  did  not  allow  the  party  relying  on  the 
judgment  to  plead  the  same ;  but  it  was  deemed  that  circumstance  made  no  difference. 
(id.  p-  41.)  Afterwards  the  cause  went  before  the  court  of  errors,  where  the  determi- 
nation of  the  supreme  court  was  unanimously  reversed.  (Wood  v.  Jackson,  8  Wen- 
dell's Rep.  1.)  This  seems  to  have  been,  however,  mainly  upon  the  ground  of  the 
supreme  court  having  erroneously  held,  that  evidence  aliunde  was  not  admissible  in 
aid  of  the  record  of  the  previous  suit  The  other  point,  nevertheless,  underwent  con- 
siderable discussion,  and  the  chancellor,  in  relation  to  it,  said  :  "  There  is  a  certain  class 
of  cases  in  which  the  pariy  may  avail  himself  of  an.  estoppel,  by  pleading  the  same  in 
bar  to  a  suit,  or  in  reply  to  allegations  set  out  in  a  plea.  In  such  cases,  if  he  neglects 
to  make  the  objection  in  that  manner,  and  puts  tlie  facts  directly  in  issue,  wiihout 
pleading  the  former  verdict  or  decree  as  an  estoppel,  the  jury  may  find  according  to 
the  truth  of  the  case.  Vooght  v.  Winch,  2  Barn.  &  Aid.  Rep.  662.  Trevivian  v. 
Lawrence,  1  Salk.  Rep.  276.  But  this  principle  is  only  applicable  to  those  cases  where 
special  pleading  is  required ;  it  does  not  extend  to  actions  of  assumpsit,  where  an  es- 
toppel, as  a  former  recovery  or  bar,  is  embraced  within,  and  may  be  given  in  evidence 
under  the  general  issue.  Young  v.  Black,  7  Cranch's  Rep.  565.  Neither  does  it 
apply  to  cases  where  the  plaintiff's  title  is  by  estoppel ;  or  where  the  party  relying  up- 
on the  estoppel  has  had  no  opportunity  to  plead  the  same  specially,  as  a  bar.  From 
these  principles  it  necessarily  follows,  that  in  ejectment,  where  special  pleading  is  not 
allowed,  the  defendant,  in  support  of  his  possession,  may  give  in  evidence  any  matter 
which  would  have  operated  as  a  bar,  if  pleaded  by  him,  by  way  of  estoppel,  to  a  real 
action,  brought  for  the  recovery  of  the  same  premises,  or  to  an  action  of  trespass, 
brought  to  try  the  right  to  the  same  property.  And  the  lessor  of  the  plaintiff,  on  the 
other  hand,  may  give  in  evidence  any  matter  which  might  have  been  replied  by  him, 
as  an  estoppel  to  a  plea  o^  title  by  the  defendant  in  a  real  action,  or  in  a  suit  for  tres- 
pass." (id.  p.  35.)  See  also  the  remarks  of  Seward,  sen.,  (id.  p.  S7,  et  seq.)  The 
like  doctrine  has  received  a  passing  sanction  from  tlie  supreme  court  and  court  of  error* 
in  two  other  cases.  (Wright  v.  Butler,  6  Wend.  Rep.  284,  288,  9.  Lawrence  v. 
Hunt,  10  id.  80,  83.) 


Digitized 


by  Google 


Sect,  1 .  ]  vilh  reference  lo  the  Parlies.  81 1 


NOTE  559^p.  323. 

S.  P.  See  Bull.  N.  P.  222;  Swift's  Ev.  17,  et  seq. ;  Betta  v.  Starr,  5  Conn.  Rep. 
S50,  et  seq.,  per  Bristol,  J. 

A  special  verdict,  which  has  been  set  aside,  because  a  fact  was  not  sufficiently  found, 
cannot  be  given  in  evidence  upon  a  second  trial  of  the  same  cause.  "  The  second  trial 
^XHiUi,  as  far  as  possible,  be  conducted  as  if  no  prior  trial  bad  taken  place."  (Maho- 
ney  v.  Ashton,  4  Har.  &  M'Hen.  322.) 

In  another  case,  tiie  defendant  ofiered  in  evidence,  the  admission  of  the  plaintiff*8 
counsel  in  the  apeeiai  verdict  taken  at  the  former  trial,  to  prove  the  existence  of  a 
mortgage.  Chase,  J. :  "  Facts  are  oAen  admitted  and  stated,  for  the  purpose  only  of 
bringing  a  particular  point  of  law  before  the  court.  As  the  finding  of  the  jury,  in  the 
special  verdict,  was  on  the  admissions  of  counsel,  it  is  not  evidence  to  prove  the  exiat- 
ence  of  the  mortgage."  Affirmed  on  appeal.  (Dorsey  v.  Gassaway,  3  Har.  &  Johns. 
400,  SO 


NOTE  560— p.  323. 
S.  P.  2  Starkie's  Ev.  201 ;  see  Burton  v.  Dees,  4  Yerg.  4. 


NOTE  561— p.  324. 


See  S,  C.  reported  as  Kitchen  v.  Campbell,  3  Wils.  Rep.  304, 
'Where  H.  sues  L.  and  B.  far  the  contract  price  of  wheat,  and  recovers,  such 
recovery  will  bar  a  suit  by  L.  alone,  against  H.,  for  damages  consequent  upon  the 
non-performance  of  H.'s  contract  to  deliver  the  wheat.  (Lawrence  v.  Hunt,  10  Wend. 
Rep.  80.)  In4his  case,  Nelson,  J.  delivering  the  opinion,  al\er  adverting  to  the  doc- 
trine contained  in  the  text,  post,  p.  327,  relative  to  a  verdict  and  judgment  offered  by 
a  stranger  against  a  party,  says :  "  The  reasons  f()r  the  exclusion  of  the  record  in  the 
last  case,  would  seem  to  have  some  application  to  the  present,  for  although  tlie  plain- 
liff  had  an  opportunity  to  defend  tlie  former  suit,  yet  it  was  in  conjunction  with  a  third 
person,  which  fact  might  have  varied  the  evidence,  and  embarrassed  the  defence.  Be 
this  as  it  may,  I  think  it  cannot  be  doubted  that  if  the  wheat,  upon  the  contract  in 
question,  had  been  the  only  subject  in  dispute  in  the  former  suit,  and  the  plaintiff  had 
recovered  upon  the  merits,  it  would  have  put  an  end  to  the  litigation.  Two  facta 
would  necessarily  have  been  established  by  it,  to  wit,  the  liability  of  both  defendants, 
and  the  fulfilment  of  the  contract  by  the  plaintiff.  Without  these,  he  would  not  have 
been  entitled  to  recover,  and  while  they  remained  found  by  the  former  verdict,  the 
present  plaintiff  could  not  have  recovered  damages  for  the  non-performance  by  the 
present  defendant  of  his  part  of  the  contract ;  the  subject  would  be  in  remjudicatem. 
Any  other  conclusion  might  present  the  anomaly  of  two  adverse  recoveries  by  the  re- 
spective parties  upon  the  same  subject  matter  and  evidence  ;  the  present  defendant^ 
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ia  the  one  case,  recovering  the  value  of  the  wheat  on  the  ground  of  the  fulfilment  of 
the  contract,  and  the  present  plaintiff,  in  the  other,  recovering  damages  for  the  non- 
fulfilment  of  the  contract  hy  the  defendant.  This  case  may  be  distinguished,  perhaps^ 
from  the  one  to  which  I  have  supposed  it  as  above,  somewhat  analogous,  upon  tliis 
ground ;  that  as  to  the  joint  liability  or  partnership,  the  present  plaintiff  had  every  op- 
portunity of  contesting  it,  which  can  exist  in  any  case  where  that  fact  is  attempted  to 
be  established  ;  and  when  found  against  him,  it  is  conclusive,  as  between  him  and  tlie 
adverse  party.  So  far,  then,  as  the  contract  or  subject  matter  of  the  former  suit  is  in- 
Tolved  in  the  subsequent  one,  in  judgment  of  law  it  should  be  deemed  to  be  between 
the  same  parties." 


NOTE  560— p.  324. 


Upon  this  principle  the  equitable  assignee  of  a  chose  in  action  has  been  held  estop- 
ped  by  a  verdict  and  judgment  thereon,  in  the  same  manner  as  if  he  were  a  party  to 
the  record^  the  ^uit^baving  been  prosecuted  in  the  name  of  another  for  his  benefit,  and 
at  his  request  and  expense.    (Rogers  v.  Haines,  3  Greenl.  Rep.  362.) 

Where  the  same  person  was  in  fact  a  party  to  the  former  suit,  having  been  sued 
"by  a  wrong  name,  the  mere  misnomer  is  not  sufficient  to  prevent  the  admission  of 
the  record  in  evidence ;  and  parol  proof  will  be  received  to  show  that  notice  in  the  for- 
mer suit  was  served  upon  the  ))arly  in  the  latter,  though  the  name  was  different,  and 
that  he  appeared  in  such  suit,  and  attended  the  taking  of  depositions  therein.  (Steve- 
lie  V.  Reid's  admV,  2  Wash.  C.  C.  Rep.  274 ;  contra,  AUen  v.  Hall,  1  Marsh.  Ky* 
Eep.  526.) 


NOTE  563— p.  824. 

In  ejectment  between  A.  and  B.,  the  record  of  a  former  judgment  in  an  action  of 
trespass  between  B.  and  the  cestui  que  trust  of  A.,  has  been  held  admissible  in  Penn- 
sylvania.    (Calhoun's  lessee  v.  Dunning,  4  Dall.  Rep.  120.)     This  was  upon  the 
ground  that  the  parties  were  really,  though  not  nominally,  the  same  in  both  suits. 
(See  Rogers  v.  Haines,  3  Greenl.  Rep.  362,  cited  in  the  next  preceding  note.) 

The  omission  to  strike  out  the  name  of  the  casual  ejector,  and  insert  tliat  of  the  rea) 
defendant,  is  amendable  after  verdict ;  and  if  the  real  defendant  enters  into  the  com- 
mon rule,  proceeds  to  trial,  &c.,  the  judgment  will  be  as  conclusive  against  him  as  if 
the  issue  had  been  corrected.    (Bailey  v.  Fairplay,  6  Binn.  Rep.  450.) 


NOTE  564— p.  324. 


In  Outram  v.  Morewood,  (3  East's  Rep.  366,)  Ld.  Ellenborough  questioned  the  «f- 
tnisnbUity  of  the  former  record,  in  Kinncrsley  v.  Orpe,  cited  in  the  text ;  and  in  Case  v.. 
Reeves,  (14  John.  Rep.  82,)  Spencer,  J.,  pronounced  it  reconcileable  with  the  rules  of 
evidence  only  on  the  ground  that  both  suits  were  substantially  against  the  same  parties. 
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In  Strutt  V.  Bovingdon,  (5  Esp.  Rep.  66,)  ilwas  held,  that  where  a  question  of  right 
of  water  has  been  tried  in  an  action  on  the  case,  tlje  record  of  that  trial  is  evidence  in 
a  secfMid  action,  against  the  same  defendant  and  otiiers  for  a  subsequent  injury,  if  such 
others  justify  under  the  defendant  And  Ld.  Ellenborough,  who  presided,  said  tiiat 
tiioogh  the  record  could  not  be  deemed  a  legal  estoppel,  so  as  to  conclude  the  rights  of 
the  parties  by  its  production ;  yet  it  was  binding  so  far  t^at  he  should  consider  him- 
adf  under  obligation  to  tell  the  jury  to  regard  it  as  conclusive. 


NOTE  565— p.  324. 
See  Estep  v.  Hutchman,  14  Serg.  &  Rawle,  435.  \ 


NOTE  566— p.  3a4. 


Where  the  appelie  brought  assault  and  battery  to  try  his  right  to  freedom,  and  od 
the  triaJ  the  appellant  ofiered  in  evidence  a  verdict  and  judgment  in  a  former  suit  be- 
tween the  mother  of  the  appellee  and  the  person  under  whom  the  appellant  claimed, 
by  which  verdict  it  was  found  "  that  the  plaintiff  (the  mother)  was  the  slave  of  the 
defendant,"  held,  in  Virginia,  that  such  verdict  was  conclusive  against  the  appelie, un- 
less he  could  show  tliat  he  or  his  mother  had  been  manumitted  subsequent  to  its  ren- 
dition.    (Sheiton  v.  Barbour,  2  Wash.  Rep.  64.) 

But  verdicts  and  judgments  in  such  cases  are  not  conebmve,  except  as  between  par- 
tics  and  privies.  (Wood  v.  Davis,  7  Cranch,  271 ;  but  see  Alexander  v.  Stockey,  7 
Serg.  &  Rawie,  299.) 

Nor  are  they  even  admissible  between  others,  unless  perhaps  when  common  reputa- 
tion would  be  received  to  establish  the  same  point.  (Davis  v.  Wood,  1  Wheat.  Rep. 
6.  Wood  V.  Stephen,  1  Serg.  &  Rawle,  1 75.)  And  as  to  this  doctrine  see  ante,  note 
432,  p.  558,  et  seq. ;  iKJSt  note  577,  p.  819. 


NOTE  567— p.  323. 


But  a  verdict  against  a  tenant  for  life,  will  not  bind  a  reversioner ;  for  the  tenant  for 
life  is  seised  in  his  own  right,  aad  that  possession  is  properly  his  own,  and  he  is  at  lib- 
erty to  pray  in  aid  of  the  reversioner  or  not,  and  the  reversioner  cannot  possibly  con- 
trovert the  matter  where  no  aid  is  prayed.  It  is  said,  however,  that  if  the  reversioner 
come  in  upon  aid-prayer,  he  may  have  an  attaijg ;  and  consequently  the  verdict  will 
be  evidence  against  him.    (Bull.  N.  P.  232.     1  Stark.  £v.  192.) 

Accordingly,  in  Connecticut  the  rule  has  been  laid  down  that  the  reversioner  cannot 
be  afiected  by  a  verdict  against  the  tenant  in  dower,  unless  he  come  in  upon  aid-prayer. 
(Adams  v.  Butts,  9  Conn.  Rep.  79.) 

If  a  party,  after  verdict  and  judgment  against  him,  assign  his  interest,  the  assignee  is 
boQDd  by  the  verdict.    Thua^ter  verdict  against  J.  S.  and  judgment,  he  aliened  to 
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J.  N. ;  and  it  was  held  that  the  verdict  was  evidence  against  J.  N. ;  for  it  would  have 
been  evidence  against  J.  S.  at  the  time  of  the  transfer,  and  the  substitute  cannot  be  in 
a  better  condition  than  the  principal.  (2  Roll.  Abr.  680.  Bac.  Abr.  Ev.  F.  617.  2 
Starkie's  Ev.  194.) 

And  where  a  mortgagor,  when  sued'  for  possession,  defended  on  the  ground  of  usu- 
ry, but  failed  in  his  defence^  and  afterwards  assigned  his  rights  to  A.,  who  brought  a 
writ  of  entry  against  the  mortgagee,  and  attempted  to  support  his  action  by  proof  of 
the  usury ;  the  former  judgment  was  held  admissible  and  conclusive  against  him. 
(Adams  v.  Barnes,  17  Mass.  Rep.  365.)  "  It  is  such  an  estoppel  as  runs  with  the 
land,  and  extends  to  all  who  are  privies  in  estate  to  either  of  the  parties  to  that  judg- 
ment. A  judgment  which  affects  directly  the  estate  and  interest  in  the  land,  and  binds 
the  rights  of  the  parties,  JB  at  least  as  effectual  as  a  release  or  confirmation  by  one 
parly  to  the  other.  Such  an  estoppel  makes  part  of  the  title  to  the  land,  and  extends 
to  all  who  claim  under  either  of  the  parties  to  it."  (id.  per  Jackson,  J.  delivering  tlie 
opinion  of  the  court.) 

In  an  action  for  mesne  profits,  the  record  of  recovery  in  the  ejectment  suit  is  conclu- 
sive evidence  for  the  plaintiff  against  the  defendant,  or  any  person  deriving  possession 
from  him.  Such  was  the  doctrine  held  as  against  one  to  whom  the  defendant  in  eject- 
ment had  transferred  the  possession,  during  the  pendency  of  the  ejectment  suit.  (Jack- 
son V.  Stone,  13  John.  Rep.  447.  See  Jackson,  dem.  Church,  v.  Hills,  8  Cowen's  Rep. 
ft90 ;  Dewey  v.  Osborne,  4  id.  329 ;  Adams  on  Ej.  331 ;  Woodf.  L.  fit  T.  511 ;  and 
post,  vol.  2,  of  the  text,  p.  314,  et  seq.  and  the  notes.) 


NOTE  568—p.  326. 


There  is  no  privity  between  an  executor  or  administrator  and  the  heir  or  devisee  of 
the  land,  and  a  judgment  against  the  former  is  not  evidence  against  the  latter,  to 
charge  the  real  estate.  (Mason's  devisees  v.  Peters'  adm'rs,  1  Munf.  Rep.  437.  De- 
neale  v.  Archer,  8  Peters'  Rep.  528.  Osgood  v.  Manhattan  Company,  3  Cowen's  Rep. 
612,jper  Sudam,  senator.  Neal  v.  M'Combs,  2  Yerg.  Rep.  10.)  Whether  there  is 
any  privity  between  an  exector  or  administrator  and  a  legatee  of  personals — quere. 
(Mason's  devisees  v.  Peters'  adm'rs,  supra,  and  see  a  note  to  that  case  by  tlie  re- 
porter.) 

A  decree  for  the  specific  execution  of  a  covenant  real,  in  a  suit  commenced  by  the 
covenantee,  and  afterwards  revived  in  favor  of  his  heirs,  is  no  bar  to  a  suit  brought 
by  the  administrator  of  the  covenantee,  to  recover  damages  for  the  breach  of  such  cove- 
nant, if  he  was  not  made  a  party  to  the  suit.  The  covenantor  has  no  means  of  reliev- 
ing himself  from  the  double  burthe^of  executing  the  agreement  and  paying  damages 
for  the  breach,  in  such  case,  save  by  resorting  to  a  court  of  equity.  (Combs  v.  Tarl- 
ton's  adm'r,  2  Dana's  Rep.  474.) 

fn  New-York,  a  judgment  against  an  heir  or  devisee,  will  bar  a  subsequent  suit 
against  the  executor  or  administrator  of  the  ancestor  or  devisor,  for  the  same  debt  or 
damages,  unless  the  plaintiff  shall  show  an  execution  against  such  heir  or  devisee,  re- 
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tuToed  unsatisfied,  or  that  no  suiHcient  lands  or  tenements  have  descended  or  been  de- 
▼iaed  to  such  heir  or  devisee.    This  is  so  provided  by  statute.    (2  R.  S.  1 14,  §  10.) 

And  a  judgment  against  an  heir  or  devisee,  for  a  debt  or  legacy  expressly  charged 
OB  the  estate  descended  or  devised,  is  made  a  bar  to  any  subsequent  suit  against  the 
executor  or  administrator  for  the  same  debt  or  legacy,     (id.  §  8.) 

There  is  at  common  law  no  privity  between  an  executor  and  the  administrator  de 
Ims  nott  cum  testamento  aniiexo,  and  a  judgment  recovered  by  the  former  will  not 
W  »  mx  brought  by  the  latter.  .  (Grout  v.  Chamberlin,  4  Mass.  Rep.  61 1, 612.)  So 
^beTe  the  admiDiatrator  recovers  a  judgment  and  dies,  the  succeeding  administrator 

vnylvisg  a  new  action,    (id.    See  Pastal  v.  Wards,  Latch's  Rep.  140.    Barnhurst 

V.  YdvertoD,  Yelv.  Rep.  8S.    Gates  v.  Gough,  id.  SS.    Allen  v,  Iru-in,  1  Serg.  & 

fiavk,549.) 


NOTE  569— p.  3516. 


The  rule  stated  in  the  text  has  been  recognized  in  many  cases,  among  which  are  the 
foDowijig:  Paynes  V.  Coales,  1  Munf.  373 ;  Jackson  v.  Vedder,  3  John.  Rep.  8 ;  Case 
▼.  Reeves,  14  id.  79,  81 ;  Twambly  v.  Henley,  4  Mass.  Rep.  441,  2 ;  Wood  v.  Ste- 
phen, 1  Serg.  &  Rawie,  175;  Johnson  v.  Bourn,  1  Wash.  Rep,  187;  Cowles  v. 
Harts,  3  Conn.  Rep.  516.  And  it  is  no  less  applicable  to  criminal  than  to  civil  cases* 
Accordiogiy,  where  two  were  indicted  separately  for  the  same  arson,  one  convict- 
ed aod  judgment  passed  ;  held,  that  the  record  was  not  admissive  evidence  against 
the  other.    (Kazer  v.  The  State,  5  Hamm.  Rep.  280.) 

Od  a  bin  in  chancery  against  the  executors  of  A.,  seeking  to  charge  the  estate  with 
a  debt  due  from  the  firm  of  A.  &  B.,  and  stating  the  insolvency  ofB.,  the  surviving 
partner;  held,  that  a  judgment  at  law  against  B.,  as  surviving  partner,  in  favor  of  the 
com[^iDaDt,  was  no  evidence  of  the  existence  of  a  debt  due  from  the  firm,  as  against 
the  executors,  for  there  was  no  privity  between  B.  and  the  executors ;  and  the  latter 
had  no  opportunity  of  being  heard  in  the  suit  against  B.  (Sturges  v.  Beach,  I  Conn. 
Rep.  507.)  The  judgment,  however,  was  allowed  to  be  evidence  so  far  as  to  prove  the 
&ct  that  the  complainant  had  sued  B.  and  recovered,    (id.) 

When  defendants,  on  being  sued,  plead  in  abatement  the  non-joinder  of  others  as 
partners,  andr succeed,  the  record  cannot  be  used  in  a  subsequent  suit,  in  which  such 
others  are  joined,  to  charge  them  as  liable  with  the  rest.  Agaipst  those  who  pleaded, 
the  record  is  evidence  that  all  who  are  alleged  to  be  partners  are  so  in  fact ;  but  the 
others  must  be  proved  partners  in  the  ordinary  way.  (Witmer  v.  Schlatter,  2 
Rawie,  359.) 

Mr.  Starkie  says  that  "  a  record  is  evidence  against  one  who  might  have  been  a 
party  to  it,  for  he  cannot  complain  of  the  want  of  those  advantages  which  he  has  vol- 
untarily renounced  ;"  and  as  autliority  for  the  position,  he  refers  to  Bac.  Ab.  Ev.  F. 
616;  (2  Starkie's  Ev.  195;  and  see  as  to  depositions,  ante,  note  438,  p.  673.) 

An  agreement  between  several  persons,  liable  upon  the  same  instrument  to  be 
hound  by  a  verdict  against  one,  may  so  far  connect  the  rest  with  the  proceeding  as  to 
render  the  verdict  admissible  in  an  action  against  them.    Thus  a  spedal  vtrdict,  given 
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in  another  action  on  the  same  policy  of  insurance,  but  against  a  different  underwriter, 
has  been  received,  where  it  was  shown  that  all  the  underwriters  had  agreed  to  be 
bound  by  one  verdict ;  for  under  the  agreement  they  were  each  entitled'  to  interfere 
on  the  former  trial  and  cross-examine  witnesses.  It  was  held,  however,  not  conclusive. 
(Palton  V.  Caldwell,  1  Dall.  Rep.  419.) 

But  a  person  is  not  to  be  in  any  measure  afiected  by  a  decision  between  others, 
merely  because  he  was  present  at  the  trial  and  cross-examined  the  witnesses.  He 
must,  like  aparty,  have  had  a  full,  fair  and  previous  opportunity  to  meet  the  question 
in  controversy.    (Per  Roane,  J.,  Turpin  v.  Thomas,  2  Hen.  &  Munf.  139,  147.) 

By  the  civil  law,  the  case  of  principal  and  surety  is  not  within  the  rule  of  re«  inter 
alios  acta,  and  if  the  creditor  recover  against  the  principal,  he  may  use  the  judgment 
to  conclude  the  surety.  (1  Evans'  Poth.  562.  Kip  v.  Brigham,  6  John.  Rep.  159. 
Laralde  v.  Derbigny,  1  Miljer's  Lou.  Rep.  85.  Munfbrd  v.  Overseers,  2  Rand.  Rep. 
513,  319.)  But  this  is  upon  reasons  and  principles  peculiar  to  that  system,  which  in 
fact  regards  the  principal  and  surety  as  the  same  party,  and  allows  the  latter  "  to  ap- 
peal against  the  judgment,  or  to  form  an  opposition  to  it,  if  it  is  in  the  last  resort"  (1 
Evans'  Poth.  562.  M'Kellar  v.  Bowell,  4  Hawks'  Rep.  34.  Munford  v.  Overseers, 
supra.) 

At  common  law  a  different  doctrine  prevails ;  accordingly,  where  the  surettes  of  a 
guardian  were  prosecuted  to  subject  them  upon  the  guardian  bond  for  the  default  of 
their  principal,  the  record  of  recovery  against  the  guardian  was  held,  in  North  Caroli- 
na, not  admissible  for  the  plaintiff.  (M'Kellar  v,  Bowell,  4  Hawks'  Rep.  34.  S.  P., 
Chairman  of  Mecklenburgh  v.  Clark,  id.  43.) 

So  in  Pennsylvania,  the  record  of  a  verdict  and  judgment  in  an  action  on  a  recog- 
nisance for  good  behaviour,  against  the  principal,  was  held  not  admissible  to))rove  that 
he  had  broken  his  recognizance  in  an  action  against  the  surety.  (Respublica  v.  Da- 
vis, 3  Yeates'  Rep.  128.) 

In  Carmack  v.  Commonwealth,  (5  Binn.  Rep.  184,)  however,  it  was  decided  that  a 
judgment  in  an  action  against  the  sheriff  alone,  of  which  his  sureties  had  no  notice, 
was  prima  facie  evidence  of  the  amount  of  damages,  in  a  subsequent  suit  upon  the  re- 
cognizance against  the  sheriff  and  sureties  jointly,  but  not  conclusive. 

But  in  Virginia  a  wider  range  has  been  apparently  given  to  the  judgment  against 
the  principal ;  and  it  seems  there  to  be  allowed  as  prima  facie  evidence  against  the 
surety  on  all  points  established  by  it.  (Munford  v.  Overseers,  2  Rand.  Rep.  313 ;  see 
Baker  v.  Preston,  1  GilmBr's  Rep.  236 ;  Jacobs  v.  Hill,  2  Leigh's  Rep.  393 ;  Braxton 
V.  Winslow,  1  Wash.  Rep.  31.) 

So  in  Ohio ;  and  if  the  sureties  have  notice  of  the  suit  against  the  principal,  and  aa 
opportunity  to  defend,  the  judgment  will  be  conclusive.  (State  v.  Colerick,  3  Hamm. 
Rep.  487.)    See  tlie  next  note. 


NOTE  570— p.  326. 


So  in  covenant  upon  a  general  warranty  in  a  deed  of  land,  a  judgment  by  a  per- 
son claiming  title  against  the  vendee,  of  which  the  vendor  had  no  noticp,  was  held 
competent  evidence  to  prove  an  eviction,  but  not  to  establish  that  such  eviction  ^as 
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by  title  fniamount  (Booker  v.  Bell,  3  Bibb,  1751  Prewit  v.  Kenton,  id.  9S0.  See 
Raddiff  v.  Ship,  Hardin's  Rep.  292 ;  Somerville's  ex'rs  v.  Hamilton,  4  Whcaton'a 
Rep.  230.) 

So  in  actions  by  ibe  vendee  of  personal  property  against  the  vendor,  upon  a  war- 
riDtj  of  title,  a  judgment  obtained  for  the  property  against  the  vendee  by  a  third  per- 
son chiming  to  be  the  rightAil  owner,  in  a  suit  of  which  the  vendor  had  no  notice, 
cannot  be  given  in  evidence  to  prove  that  the  latter  had  not  title.  (Stevens  v.  Jack,  S 
Yerg.  Rep.  403.  Sanders  v.  Hamilton^  2  Hayw.  Rep.  226.  Jacob  v.  Pierce,  8 
Raw\e'sRep.204.) 

And  where  the  assignee  sued  the  assignor  of  a  chose  in  action,  hekl,  that  a  verdict 
and  jodgment  in  favor  of  the  maker  at  the  suit  of  the  assignee,  in  which  the  jury 
found  that  the  demand  assigned  had  been  paid  previous  to  the  assignment,  could  not 
^  gitea  in  evidence  to  prove  the  fitct  tiius  found,  unless  the  assignor  had  due  no- 
^  of  the  irst  action,  and  an  opportunity  to  meet  the  defence  there  set  up.  (Maupia 
V.  Compton,  5  Bibb,  214.)  But  where  it  is  necessary  that  the  assignee,  in  the  exer- 
C38e  of  due  dilligence,  should  prosecute  the  maker  to  judgment  and  execution,  the 
judgment  would  be  evidence  to  prove  the  fact  of  such  dilligence.  (id .  2 1 5.  See  post, 
notes  m,  S.) 

So  where  the  endorsee  of  a  note  sued  the.  maker  and  failed  because  the  consideration 
was  Qsurioua,  held  that  the  verdict  and  judgment  were  not  evidence  for  the  endorsee, 
in  an  actios  against  the  endorser,  (who  was  also  tlie  original  payee,)  in  order  to  estab* 
BAtheosury.  (Copp  v.ftTDugall,  9  Mass.  Rep.  1,4.)  «« The  record  is  proof  of  the 
^  proceedings  and  judgment,  and  nothing  more."    (id.  per  Sewail,  J.) 

The  like  doctrine  prevails  in  actions  for  indemnity ;  as  where  A.  sued  B.,  on  a 
promise  hy  the  latter  to  save  him  harmless  for  selling  certain  goods  as  a  constable  un- 
^r  an  execution  against  C. ;  held,  that  a  judgment  against  A.  for  selling  the  goods, 
obtained  by  D.  in  a  suit  of  which  B.  had  no  notice,  was  not  evidence  of  C.'s  want  of 
OTe;  though  it  might  be  received  to  prove  that  D.  had  asserted  his  right  to  the  goods, 
and  that  what  A.  had  paid,  he  was  compelled  to  pay  by  legal  process.    (Burrill  v. 
West,  1  N.Hamp.  Rq>.  190,  192,  3.    See  Coventry  v.  Barton^  17  John.  Rep.  142 ; 
Sanders  v.Hamiltob,  2  Hayw.  Rep.  282;  Stone  v.  Hooker,  9  Coweu's  Rep.  154. 
There  arc  other  authorities  which  seem  to  favor  the  admissibility  of  the  judgment,  un- 
der such  cireomstnaces,  as  prima  facie  evidence  upon  all  points.    (Train  v.  Gould,  5 
^.  Rep.  S80.    Sec  Bond  v.  Ward,  1  Nott  &.  M'Cord,  201 ;  Leather  v.  Poultney,  4 
Binn.  Rep.  852,  856 ;  State  v.  Colerick,  8  Hamm.  Rep.  487 ;  Tyler  v.  Ulmcr,  12 
Maas.  Rq).  168, 166,  per  Parker,  C.  J.)    But  we  believe  the  doctrine,  with  its  prop- 
^  qualifications,  to  be  as  laid  down  in  Burrill  v.  West,  supra. 

Where,  however,  as  in  the  foregoing  and  similar  cases,  a  party  has  a  right  of  recovery 
over,  secured  to  him  either  by  operation  of  law  or  express  contract,  and  he  has  given  the 
P^'WB  80  responsible  due  notice  of  the  suit,  the  judgment,  if  obtained  without  fraud  or 
^Msm,  will  be  eonebuhe  evidence  for  him  against  such  person  upon  every  fact  es- 
tablished by  it  The  latter,  then,  cannot  be  viewed  in  the  light  of  a  mere  stranger, 
but  has  the  same  means  of  controverting  the  adverse  claim,  as  though  he  were  the 
^'^oimsil  and  real  party  on  the  record.  (Leather  v.  Poultney,  4  Binn.  Rep.  852,  866. 
fium/ton  V.  Cutis,  4  Mass.  Rep.  349,  358.  i^nder  v.  Fromberger,  4  Dall.  Rep.  486. 
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Witmer  v.  Schlatter,  2  Rawle's  Rep.  204.  Bond  v.  Ward,  I  Nott  &  M'Cord,  201. 
Jacob  V.  Pierce,  2  Rawle's  Rep.  204.  Clark's  ex'rs  v.  Carrington,  7  Cranch,  322. 
Waldo  V.  Long,  7  John.  Rep.  173.  Blasdale  v.  Babcock,  1  id.  517.  Barney  v.  Dew- 
ey, 13  id.  226.  Kip  v.  Brigham,  6  id.  158.  Pinney  v.  Gleason,  5  Wend.  Rep.  535. 
Tarlton  v.  Tarlton,  4  Maule  &  Sel.  20.  But  see  Henderson  v.  Sevey,  2  Greenl.  Rep. 
139 ;  Porter  v.  Cole,  4  id.  20.) 


NOTE  571— p.  327. 

See  S.  P.,  Lansing  v.  Montgomery,  2  John.  Rep.  382 ;  Paynes  v.  Coles,  1  Munfl 
873 ;  Worcester  v.  Green,  2  Pick.  Rep,  425;  Ryer  v.  Atwater,  4  Day,  431,  434,  5, 
per  Swift,  J.;  Case  v.  Reeve,  14  John.  Rep.  79,  83 ;  M'Kellar  v.  Bowell,  4  Hawks' 
Rep.  34 ;  Kazer  v.  The  State,  5  Hamm.  Rep.  280,  282 ;  Maybee  v.  Avery,  18  John. 
Rep.  352,  354. 

In  Hurst's  lessee  v.  M'Neil,  (1  Wash.  C.  C.  Rep.  70,  75,)  the  defendant's  counsel 
offered  to  read  the  record  of  a  trial  between  the  lessor  of  the  plaintiff  and  one  Pember- 
ton  ;  it  does  not  appear  what  the  precise  object  of  this  evidence  was,  nor  in  what  re- 
lation Pemberton  stood  to  the  matter  in  dispute ;  but,  per  Washington,  J.,  "  Such  ev- 
idence is  inadmissible.  If  there  be  a  point  completely  settled,  and  at  rest,  it  is  this :  that 
a  verdict  between  different  persons  cannot  be  given  in  evidence  in  a  suit  of  one  of  the 
parties  against  a  stranger.  It  is  true,  that  in  that  case.  Hurst,  against  whom  the  verdict 
is  offered,  had  an  opportunity  of  cross-examining ;  yet  it  cannot  be  offered  against 
Hurst,  unless  he  might  have  offered  it  had  it  been  in  his  favor.  This  is  the  settled 
rule.  Mm  constat  that  the  evidence  necessary,  or  supposed  necessary  by  Hurst,  in 
that  case,  was  the  same  as  in  this.  He  might  have  been  unsuccessful  there,  for  many 
reasons  which  do  not  now  exist — the  absence  of  witnesses,  or  the  like." 

And  though,  in  the  second  suit,  one  of  the  plaintifis  and  all  of  the  defendants  are 
the  same  as  in  the  first,  yet,  if  there  are  new  plaintiffs  in  the  second  suit,  against 
whom  the  judgment  in  the  first  suit  could  not  have  been  used,  had  it  been  adverse,  it 
shall  not  be  admitted  in  their  favor.  (Baring  v.  Fanning,  1  Paine's  Rep.  549.  S.  P. 
Chapman  v.  Chapman,  1  Munf.  398.)  And  it  makes  no  difference  that  the  new  par- 
ties, as  assignees  of  a  chose  in  action,  are  endeavoring,  together  with  the  assignor,  to 
enforce  the  same  right  that  was  established  in  the  former  suit  in  favor  of  the  assignor. 
Thus,  where  C.  shipped  on  board  a  vessel,  belonging  to  the  defendants,  a  cargo  of  mer- 
chandise, consigned  to  the  latter,  who  were  merchants,  at  New- York,  to  be  sold  for 
the  account  of  C. ;  and  on  its  arrival,  C.  assigned  the  cargo  and  its  proceeds  to  B.,  M. 
and  R. ;  held,  that  on  a  bill  filed  by  C,  B,,  M.  and  R.  against  the  defendants,  praying 
an  account  of  the  proceeds  of  the  shipment,  &c.  a  decree  in  a  cause  between  C.  and 
the  defendants,  in  which  a  large  balance  w^as  established  against  tiie  latter,  could  not 
be  given  in  evidence  by  the  plaintiffs.     (Baring  v.  Fanning,  supra.) 


NOTE  572— p.  327. 
See  ante,  note  439,  p.  675 ;  also  ante,  note  438,  p.  572,  et  seq. 


Digitized 


by  Google 


Sect,  I.J  ufUh  reference  to  the  Partus,  819 


NOTE  573— p.  S27. 

See  the  cases  cited  ante,  notes  569,  570;  also  May  bee  v.  Avery,  18  John.  Rep. 
353, 354. 


NOTE  574— p.  827. 

See  the  cases  cited  ante,  note  571 ;  also  Lawrence  v.  Hunt,  10  Wend.  Rep.  80, 
^  stated  ante,  note  561. 

In  many  cases  it  is  possible,  moreover,  that  the  one  tlius  seeking  to  avail  himself  of  a 
verdict  between  others  Tvas  a  witness  in  liie  suit,  and  that  the  verdict  was  obtained 
upon  his  testimony.  As  it  would  be  inconvenient  to  call  parol  proof  to  such  fact,  the 
only  consistent  pnnciple  is  to  reject  tlie  verdict  altogetlier.  (Per  Swift,  J.,  Ryer  v.  At- 
water,  4  Day's  Rep,  431,  434,  5.  2  Starkie's  Ev.  196,  7.)  This  is  one  reason  why 
a  convktioQ  upon  an  indictment,  at  the  suit  of  the  King,  is  not  evidence  in  a  civil  ac- 
tion,   (a  Starkie's  Ev.  1 97.     See  post,  p.  336;  of  the  text.) 

But  in  New- York,  the  fact  that  the  individual  offering  the  conviction  was  a  witness, 
must  be  proved  ;  the  mere  possibility  that  he  was  so  will  not  exclude  it,  but  it  will  be 
received  as /M-smaybcie  evidence,  where  it  comes  directly  in  question,  and  conclusive 
where  it  comes  in  question  collaterally.  (Maybee  v.  Aveiy,  18  John.  Rep.  352.  See 
Case  V.  Reeve,  14  id.  78,  83 ;  see  post,  p.  336,  et  seq.  of  the  text  and  the  notes.) 


NOTE  575— p.  327. 
S.  P.,  M'Kellar  v.  Bowell,  4  Hawks,  34,  58,  per  Taytor,  C.  J. 


NOTE  576— p.  328. 


In  FowJer  v.  Savage,  (S  Conn.  Rep.  90,  96,)  Chapman,  J.  says  that  a  judgment, 
though  sometimes  admissible  to  prove  the  existence  of  a  public  higliway,  is  never  so, 
except  when  the  jxirty  claims  by  prescription ;  and  then  merely  to  corroborate  the 
ptesamption  of  there  having  been  a  grant.  A  user  of  sufficient  length  of  time  to  cre- 
ate a  presumption  must  first  be  proved,  and  then,  in  aid  of  that  user,  the  judgment, 
&c  is  admissible.  But  when  the  grant  itself  is  produced,  (or,  as  in  this  case,  the  sur- 
vey itself,)  such  evidence  is  wholly  irrelevant.  It  is  not  admissible  to  give  a  construo- 
to  the  grant ;  nor  to  make  valid  that  which,  on  the  face  of  it,  is  invalid. 


NOTE  577— p.  328. 


See  S.  P.,  Canaan  ▼.  Greenwood's  Turnp.  Co.,  1  Conn.  Rep,  1, 7,  et  seq. ;  Chtinh 
T.  Leavenworth,  4  Day,  374,  278,  per  Swift,  J. 
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NOTE  678— p.  328. 

S.  F^  Baring  v.  Fanning,  1  Paine,  555. 

By  analogy  to  the  cases  cited  in  the  text,  the  Sfrpreme  court  of  Tennessee  held  tbat 
a  judgment  in  favor  of  the  freedom  of  a  maternal  aunt  of  the  plaintiff,  on  account  of 
her  decent  from  Indian  ancestors,  might  be  received  in  evidence^in  a  suit  for  freedom,  so 
far  as  to  show  the  prevailing  reputation  of  the  existence  of  the  right  claimed.  (Vaugh- 
an  V.  Phebe,  Mart.  &  Yerg.  5,  et  seq.  See  Pegram  v.  Isabel,  2  Hen.  &  Munf.  193  ; 
Free  Jack  v.  Woodruff,  3  Hawks'  Rep.  106.)  But  you  cannot  prove  a  pmticular  fact 
in  tliis  way  ;  as  that  the  ancestor  of  the  person  claiming  freedom  was  a  free  woman. 
Davis  V.  Wood,  1  Wheat.  Rep.  6.  See  Wood  v.  Davis,  7  Granch,  971 ;  and  ante, 
note  566,  p.  813.) 

As  to  the  distinction  between  general  reputation  and  mere  tradition  of  a  particukir 
&ct,  see  ante,  note  432,  p.  558,  et  seq. 


NOTE  57d— p.  328. 


See  S.  P.,  Chapman  v.  Chapman,  1  Munf.  Rep.  402,  per  Tucker,  J. ;  LoveO  v.  Ar- 
nold, 2  Munf.  Rep.  174 ;  Bordereau  v.  Montgomery,  4  Wash.  C.  C.  Rep.  186  ;  and 
see  as  to  depositions  in  respect  to  pedigree,  ante,  note  458,  p.  612. 


NOTE  580— p.  329. 
See  post,  p.  354,  et  seq.  of  the  text  and  notes. 


NOTE  581— p  331. 
S.  P.,  Kazer  v.  The  State,  5  Hamm.  Rep.  331 ;  Stephens  v.  Jack,  3  Yerger,  405. 


NOTE  682— p.  831. 

It  18  admissible  and  eoncluswe  evidence  against  the  accessary,  of  the  fact  tliat  the 
principal  felon  has  been  convicted.  The  accessary,  however,  may  deny  that  the  prin- 
cipal committed  the  crime,  and  he  may  also  controvert  the  allegation  of  his  being  ac- 
cessory to  its  commission ;  for,  in  relation  to  those  points,  the  record  is  only  prima  fa* 
de  evidence.  (The  State  v.  Chittem,  2  Dev.  Rep.  49.  The  State  v.  Sims,  2  Bai- 
ley, 29.) 

This  leads  us  to  notice  a  distinction  which  our  author  has  not  very  distinctly  point- 
ed out,  but  which  enables  the  legal  student  readily  to  reconcile  many  seeming  anoma- 
lies in  this  branch  of  the  law  of  evidence.  A  verdict  or  judgment  is  offered,  either  to 
establish  the  mere  fact  of  its  oum  rendition^  and  those  legal  eofueqaeneei  uhieh  rendt 
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fnm  the  fact,  or  it  is  oflfered  with  a  view  to  a  collateral  purpose ;  that  is,  to  prove  not 
only  the  fact  that  such  a  verdict  has  heen  rendered  or  such  judgment  pronounced,  and 
so  let  in  all  the  necessary  legal  consequences,  bta  as  a  mediutm  of  proving  some  fact  as 
fond  by  the  verdict^  or  vpon  whose  svpposed  existence  ttie  judgment  is  based. 

"For  the  first  of  these  purposes,  that  is  for  establishing  the  fact  tliat  such  a  verdict 
has  been  given,  or  such  a  judgment  pronounced,  and  all  the  legal  consequences  of  such 
ajodgioent,  the  judgment  iiself  is  invariably  not  only  admissible,  as  the  proper  legal 
evidence,  but  usually  conclusive  evidence  to  prove  that  fact ;  for  it  must  be  presumed 
that  the  court  has  made  a  faithful  record  of  its  own  proceedings.    And,  in  the  next 
plAce,  the  mere  fact  that  such  a  judgment  was  given  can  never  be  considered  as  res 
fsUraHnaeta,  being  a  thing  done  by  public  authority;  neither  can  the  legal  conse- 
qoeDces  of  such  a  judgment  be  ever  so  considered ;  for  where  the  law  gives  to  a  judg- 
ment a  particular  operation,  that  operation  is  properly  shown  and  demonstrated  by 
flKans  of  the  judgment,  which  is  no  more  res  inter  alios  than  the  law  which  gives  it 
force.  But  with  reference  to  any  fact  upon  whose  supposed  existence  the  judgment  is 
founded,  the  proceeding  may  or  may  not  be  res  inter  aUos^  according  to  circumstan- 
ces. For  instance  if  B.,  being  indicted,  be  convicted  of  beating  A.,  the  record  of  the 
judgment  would  be  incontrovertible  evidence  of  the  fact  that  B.  had  been  so  convict- 
ed ;  it  wmM  be  conclusively  presumed  tliat  the  court  had  kept  a  faithful  record  of  its 
own  proceedings.  It  would,  in  like  manner,  be  conclusive  as  to  all  the  legal  conse- 
(P6ocesoC8[idi  a  conviction.    For  instance,  one  of  such  consequences  is,  that  B.  shall 
JuXite  punished  a  second  time  for  the  same  offence,  and  consequently  the  record  would 
be  conclusive  when  shown  to  the  court,  to  protect  him  from  a  second  prosecution  for 
tbe  same  ofieace.    So  if  B.  had  been  acquitted,  and  had  brought  an  action  against  A. 
wr  a  malicious  prosecution,  it  would  have  been  necessary  to  prove  the  fact  of  acx|uit- 
^5  snd  here  again  the  record  would  have  been  conclusive  evidence  to  show  that 
"Ct   But  next  suppose  that  upon  B.'s  conviction,  A.  brougfit  an  action  to  recover 
damages  for  the  assault,  and  offered  to  prove  the  assault  by  the  record  of  conviction ; 
be  would  then  be  oaring  the  judgment,  not  with  a  view  to  prove  the  mere  fact  of  con- 
ation, or  to  establish  any  legal  consequence  to  be  derived  from  it,  but  for  a  collateral 
purpose,  that  is,  to  prove  the  fact  upon  whose  supposed  existence  the  judgment  was 
fbuodcd.    With  respect  to  such  facts,  that  is  the  facts  upon  which  a  judgment  pro- 
^^^  to  be  /bunded,  the  judgment  may  or  may  not  be  evidence^  according  to  circum- 
Bliaees,  eonaidenng  the  nature  of  the  facts  themselves,  and  the  parties."    (2  Starkie's 
fe  I8S,  4.    Stephens  v.  Jack,  3  Yerg.  Rep.  403.)    See  tlie  next  note. 


NOTE  583— p.  382. 

Tbe  cases  instanced  in  the  text  properly  range  themselves  within  the  principle 
spoken  of  in  the  next  |M%ceding  note,  viz.  that  a  judgment  is  always  admissible  with  a 
Tiew  to  the  proof  of  the  judgment  itself  a<  afaet^  and  its  legal  consequences.  This  will 
be  found  illustrated  by  many  of  the  authorities  cited  ante,  notes  569,  570,  p.  815,  816, 
and  ethos  of  familiar  recurrence  in  the  books.  Thus,  a  verdict  against  the  sher- 
iff fcr  the  default  of  his  deputy  is  evidence  in  an  action  by  the  sheriff  against  the 
deputy.  (Tyler  v.  Ulxner,  12  Mass.  Rep.  1B6,  said  per  Parker,  C.  J.)  It  would  doubt- 
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less  be  evidence  as  to  the  amount  of  damages ;  and  probably,  if  the  deputy  defend  the 
first  suit,  or  have  notice  of  it,  the  verdict  would  be  evidence  of  the  default.  Accord- 
ingly, in  Kip  v.  Brigham,  (6  John.  Rep.  158,  7  id.  168,)  where  the  sheriff,  who  was 
Bued  for  an  escape  of  a  prisoner,  to  whom  the  jail  liberties  had  been  granted,  gave  no- 
tice of  the  suit  to  the  prisoner's  sureties,  and  they  in  conjunction  with  the  slieriff  de- 
fended it,  and  judgment  passed  against  the  sheriff;  this  judgment  was  held,  in  an  ac- 
tion by  the  siierift'  against  the  sureties  on  their  bond,  to  be  conclusive  evidence  of  th« 
escape.  (See  Carmach  v.  Commonwealth,  State  v.  Colerick,  and  other  cases  cited 
ante,  note  569,  p.  816.) 

So  a  verdict  in  an  action  lor  a  negligent  escape  against  an  ofEcer,  will  be  conclusive 
of  the  amount  of  damages  to  be  recovered  by  him  in  an  action  against  the  debtor. 
(Griffin  v.  Brown,  2  Pick.  Rep.  304.)  And  in  a  suit  by  a  sheriff  against  the  county, 
for  damages  sustained  in  consequence  of  no  jail  being  provided,  the  record  of  a  suit  by 
the  party  injured  against  the  sheriff  for  an  escape  is  admissible  to  ascertain  tlie  dama- 
ges.   (Commissioners  of  Brown  County  v.  Butt,  2  Hamm.  R.  848.) 

A  record  inter  alios  is  frequently  evidence,  as  stated  in  the  text,  (p.  332,)  by  way  of 
inducement  to  the  action  or  prosecution-  A  trite  instance  is  the  case  of  an  indictment 
for  perjury,  where,  if  the  perjury  was  committed  on  the  trial  of  a  cause,  the  record  of 
the  trial  must  be  produced,  to  show  that  such  trial  was  had.  (4  Starkie's  Ev.  1136. 
2  id.  190.)  In  an  action  against  the  sheriff  for  negligence  in  the  service  of  an  execu- 
tion, the  creditor's  judgment  is  of  course  admissible.  (Adams  v.  Balch,  5  Greenl.  Rep. 
188.)  So  in  an  action  for  an  esca^  on  execution,  or  a  false  return.  (4  Starkie's 
Ev.  1344.) 

And  in  an  action  for  a  malicious  prosecution,  an  indictment  against  the  plaintiff  is 
evidence  to  show  the  act  done  by  the  defendant  in  the  prosecution  of  his  malicious  in- 
tention, as  well  as  to  show  the  plaintiff's  acquittal    (2  Starkie's  Ev.  190.) 

So  a  verdict,  &c.  in  a  former  cause  inter  alios,  is  frequently  admitted  for  the  purpose 
of  introducing  evidence  to  show  that  a  witness  testified  differently  there  from  what  he 
now  does.  (Clarges  v.  Sherwin,  12  Mod.  Rep.  343.  Bull.  N.  P.  16,  233,  239.  2  Star- 
kie's Ev.  189.)  So,  to  prove  that  he  testified  alike  on  both  trials,  after  his  credit  has 
been  assailed.  (Foster  v.  Shaw,  7  Serg.  &  Rawle,  156.  Moore  v.  Smith,  14  id.  388.) 
And  a  judgment  rendered  by  a  person  having  competent  authority,  is  admissible  to 
protect  him  against  actions  for  any  thing  judicially  done  within  the  scope  of  that  au- 
thority. The  judgment  in  such  cases  is  not  received  to  prove  the  truth  of  the  facts 
upon  which  it  is  founded ;  for,  with  a  view  to  the  defence  mentioned,  the  truth  of 
those  facts  is  not  material ;  but  in  order  to  prove  the  fact  of  a  judgment  pronounced  by 
competent  authority,  and  so  to  establish  the  immunity  of  the  judge,  which  is  a  legal 
consequence  of  the  judgment.  (2  Starkie's  Ev.  188.  See  post,  vol.  2,  "  Action  against 
Justices  of  the  Peace.") 

So  where  a  sheriff  is  sued  for  trespassing,  and  he  justifies  under  an  execution,  the 
judgment  upon  which  the  execution  issued,  though  inter  alios,  is  admitted.  (2  Star- 
kie's Ev.  189.) 

The  same  doctrine  prevails  with  regard  to  a  judgment  or  decree  which  is  of  the  mu- 
niments of  a  party's  estate ;  as  where  it  is  necessary  to  establish  the  validity  of  a  deed 
made  under  the  authority  of  a  decree  in  chancery ;  there  the  decree  may  be  given  in 
evidence  by  or  against  a  stranger.    (Barr  v.  Gratz,  4  Wheat.  Rep.  213.)    So  also  in 
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ejectment,  where  a  title  is  derived  from  a  sherifPs  sale  under  execution,  the  judgment 
upon  which  the  execution  issued  is  admissible.  (Witmer  v.  Schlatter,  2  Rawie,  359, 
866,  per  Huston,  J.  Barney  v.  Patterson's  lessee,  6  Har.  &  Johns*  183.  Lovell  v. 
Arnold,  2  Munf.  Rep.  167.  Jackson  v.  Wood,  3  Wend.  Rep.  27, 34.)  In  these  and 
similar  cases  the  judgment  comes  in  as  a  iact — ^a  link  in  the  chain  of  title — upon  the 
same  ground  with  a  conveyance ;  (Fowler  v.  Savage,  3  Conn.  Rep.  90, 96,  per  Chap- 
Dian,  J. ;)  but  it  is  DOt  receivable  to  prove  the  facts  upon  whose  supposed  existence  it 
?ras  rendered,  nor  indeed  any  thing  beyond  its  own  existence,  and  the  legal  consequen- 
ces rcsolting  from  it.  (See  the  next  preceding  note ;  also  Lovell  v.  Arnold,  2  Munf! 
Bep.  167.   HoUingsworth  v.  Barhour,  4  Peters'  Rep.  466.) 

And  where  the  recovery  of  a  judgment  operates  to  change  or  create  a  title,  the  same 
doctrine  prevails.  On  this  principle  the  decisions  of  courts  of  admiralty  are  admitted,  as 
they  transfer  property.  (Fowler  v.  Savage,  3  Conn.  R.  90, 96,  per  Chapman,  J.  See  post, 
p.  346  of  the  text  et  seq. ;  Davis  v.  Nest,  6  Carr.  &  Payne,  167.)  So  in  Pennsylvania, 
by  recovering  a  judgment  in  trespass  for  carrying  away  goods,  the  plaintiff's  property 
in  tbembecomes  divested ;  and  consequently  such  judgment  is  admissible  in  favor  of  a 
stranger,  who  is  subsequently  sued  in  assumpsit  by  the  same  plaintiff  for  the  proceeds 
or  price  of  the  goods.  (Floyd  v.  Brown,  1  Rawle's  Rep.  121.  See  Marsh  v.  Pier,  4 
id.  273, 285 ;  4  Stark.  Ev.  1281,  and  notes  (a)  (b).) 

And  where  a  party  may  sue  several  joint  trespassers  in  separate  suits,  but  is  enti- 
tled to  but  one  satisfaction ;  if  he  sues  A.,  and  levies  his  money  by  execution,  and  af^ 
terwards  sues  B.,  the  btter  may  give  in  evidence  tlie  first  judgment,  though  no  party 
to  it,  to  prove  the  plaintiff  satisfied.  (Witmer  v.  Schlatter,  2  Rawle,  359, 366,  per 
Huston,  J.  See  Osterhout  v.  Roberts,  8  Cowen's  Rep.  43 ;  Curtis  v.  Groat,  6  John. 
R«p.  168;  Livingston  v.  Bishop,  1  id.  290;  Wright  v.  Lalhrop,  2  Hamm.  Rep.  33, 
52;  Wilkes  v.  Jackson,  2  Hen.  8c  Munf.  355  ;  Ammonct  v.  Harris,  1  id.  488; 
White  V.  Philbrick,  5  Greenl.  Rep.  147.) 

So  where  judgment  has  been  obtained  against  A.,  one  of  the  makers  of  a  note,  and 

such  judgment  satisfied,  and  alltcrAvards  B.,  a  co-signer  of  the  same  note,  is  sued  on 

it;  B-may  use  the  former  judgment  against  A.,  upon  the  same  ground  that  he  could 

prove  payment  in  any  other  way  by  A.    (Farwell  v.  Hilliard,  3  N.  Hamp.  Rep.  818. 

Gllmore  v.  Carr,  2  Mass.  Rep.  171.)    If  the  note  be  joint,  and  not  joint  and  several, 

Slid  tbere  has  been  a  recovery  against  one,  such  recovery  may  be  used  by  both,  if 

ibey  are  sued ;  for  the  liability  of  the  one  sued  first,  is  merged  in  the  judgment ;  the 

oote,  as  it  respects  him,  is  extinguished,  and  there  is  no  longer  any  joint  liability  upon 

it   (Ward  v.  Johnson,  13  Mass.  Rep.  148.) 

In  case  a  party  has  his  election  to  sue  either  of  two  persons,  but  not  both ;  after 
judgment  against  one,  the  other,  if  he  be  sued,  may  give  the  record  in  evidence  to 
show  the  election.  (Witmer  v.  Schlatter,  2  Rawle's  Rep.  359,  366,  per  Huston,  J.) 
Thia  principle  prevails  where  tlie  sheriff  is  sued  for  the  act  of  his  deputy,  and  there 
has  been  a  judgment,  though  unsatisfied,  against  the  deputy  for  the  same  act ;  in  such 
case  there  is  no  joint  and  several  liability,  and  the  plaintiff  having  recovered  against 
the  deputy,  has  made  bis  election,  and  his  right  to  sue  the  sheriff  is  gone.  (Campbell 
V.  Phelps,  1  Pick.  Rep.  62.  See  Draper  v.  Arnold,  13  Mass.  Rep.  449.)  So  where 
a  new  sheriff  receives  a  prisoner  from  his  predecessor,  he  is  answerable  for  his  escape, 
though  a  voluntary  escape  may  have  occurred  in  the  time  of  his  predecessor ;  but  tlie 
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plaintiff  has  his  election  to  consider  the  prisoner  in  execution,  and  so  charge  the  new 
sheriff  for  the  last  escape,  or  as  out  of  execution,  and  charge  the  old  sheriff;  and  if  he 
makes  that  election  by  sueing  the  old  sheriff  to  judgment,  such  judgment  may  be  used 
by  the  new  sheriff  as  a  bar  to  a  subsequent  suit  against  him.  (Rawson  v.  Turner,  4 
John.  Rep.  469.  See  White  v.  Fhilbrtck,  5  GreenL  Rep.  147 ;  Regan  v.  Kennedy,  1 
Overt  Tenn.  Rep.  91.) 

A  judgment  inter  aUos  is  also  sometimes  admitted  to  prove  that  a  particular  person 
has  not  abandoned  his  title,  or  sufi^red  it  to  be  barred  by  the  statute  of  limitations ;  as 
in  ejectment,  afler  the  defendant  has  given  evidence  of  a  valid  subsisting  title  in  a  third 
person,  and  it  is  claimed  that  such  title  is  barred  by  the  statute  of  limitations  or  has  been 
abandoned.    (Witmer  v.  Schlatter,  3  Rawle's  Rep.  859,  866,  per  Huston,  J.) 

So  where  a  person  has  a  right  to  revoke  a  deed  of  property,  a  judgment  in  a  surt 
brought  by  him  may  be  evidence,  inter  aliosy  as  an  expression  of  his  intention  to  revoke* 
(Dismukes  v.  Musgrove,  8  Mart  Lou.  Rep.  N.  S.^375.) 


NOTE  584— p.  852. 


In  an  action  Tot  rent  against  the  defendant,  who  claimed  as  assignee  of  F.,  who,  as 
alleged,  was  the  assignee  of  one  W.,  of  a  lease  given  by  the  plaintiff;  the  plaintiff  on 
the  trial,  offered  to  prove  a  judgment  recovered  by  him  against  F.,  for  rent,  as  as- 
signee ;  this  was  objected  to  by  the  defendant,  but  held  admissible,  in  the  same  way 
that  an  act  or  declaration  of  one  under  whom  the  defendant  entered  would  be.  (Ad- 
ams V.  Smith,  2  N.  Hamp.  Rep.  387.) 


NOTE  585— p.  833. 


Whately  v.  Menhein,  cited  in  the  text,  seems  to  have  been  decided  without  attend- 
ing to  the  rule,  that  no  one  can  use  a  verdict  as  evidence  for  him,  who  wouki  not  have 
been  prejudiced  by  it  had  it  been  the  other  way.  Accordingly,  it  has  been  generally 
disapproved  of  by  writers  on  the  law  of  evidence.  .(See  2  Starkie's  Ev.  195, 6,  note 
(1) ;  Norris'  Peake,  74  and  note ;  also  ante,  p.  9^,  7,  of  the  text,  and  note  571,  p. 
818,  and  the  cases  there  cited.)  This  case,  moreover,  has  been  repudiated  in  Maine 
upon  the  same  ground.    (Burgess  v.  Lane,  3  Greenl.  Rep.  165.) 

It  seems  that  a  special  verdict  and  judgment  finding  a  partner^ip  is  not  admissible 
inter  aliot,  like  special  verdicts  finding  a  pedigree,  custom,  &c.  (Buigess  ▼.  Lane, 
supra.) 


NOTE  586— p.  333. 


This  rule  has  found  its  way  into  every  system  of  jurisprudence,  not  only  from  its 
obvious  fitness  and  propriety,  but  because  without  it  an  end  could  never  be  put  to  liti- 
gation.   It  is,  therefore,  not  confined  in  England  or  in  this  country  to  judgments  in 
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the  same  courts,  or  to  -decisions  of  courts  of  concurrent  jurisdiction.    (Per  Livingston, 
J.  in  Hopkins  v.  Lee,  6  Wheat  Rep.  109, 1 14.)    It  has  been  applied  to  decrees  of  the 
orphao's  court  of  Pennsylvtiiiia;  (The  President  of  the  Orphan's  Court  v.  Goff,  14  Serg. 
&Rawk,  181 ;  M'Pherson  v.  Cunliff,  11  id.  432;)  to  a  discharge  under  the  insolvent 
hw8;(M'Kinney  v.  Crawford,  8  Serg.  &Rawle,  351 ;  Sheets  v.  Hawk,  14  id.  173 ;)  to  a 
4ledi90Qof  the  ooart  of  probates,  though  admitted  to  be  erroneous ;  (Brown  v.  Lan- 
mao,!  Gona.  Rep.  467 ;  Goodrich  v.  Thompson,  4  Day's  Rep.  S15 ;  Jackson  v.  Rob- 
iaaoiijAWcnd.  Rep.  496;)  to  a  decree  of  the  county  court  upon  a  complaint  pursuant 
to  the  statute,  by  which  decree  it  was  found  the  duty  of  a  town  to  repair  certain  bridg- 
es; (Gana&QV.The  Greenwoods  Turnp.  Co.,  1  Conn.  Rep.  1 ;)  to  a  decision  of  a  court 
ofeomnionplieas,  upon  a  complaint  made  pursuant  to  the  statute,  for  overflowing 
Vmds*,  (Adams  v.  Pearson,  7  Pick.  Rep.  341 ;  Gay  v.  Welles,  id.  2l7 ;)  to  a  decree  of 
the  county  court,  awarding  money  to  a  claimant,  arising  from  the  sale  of  lands  by  the 
fihetiS,  though  the  dQcree  was  made  upon  a  mistaken  Jiotion  of  law,  and  though  the 
CMC  admiM  of.no  remedy  by  writ  of  error ;  (Gratz  v.  The  Lancaster  Bank,  17  Serg. 
&)Uw\e,%7d*)  ]lo  a  record  of  the  forfeiture  of  a  recognizance,  where  debt  Was 
brougbt  \ipofi  such  recognizance ;  (Shriver  v.  The  Commonwealth,  2  Rawle's  Rep. 
306;)  to  decrees  of  a  court  of  equity ;  to  sentences  of  courts  of  admiralty,  and  of  cc^ 
denasticaj  (ribuoals ;  and  in  short,  to  every  court  which  has  proper  cognizance  of  the 
^hjeet  natter,  so  &r  as  they  profess  to  deci(fe  the  particular  matter  in  dispute. 
(HopkiBB  T.  Lee,  6  Wheat.  109, 1 1 4,  per  Livingston,  J.) 

But  in  the  strictly  legal  sense  and  full  operation,  the  rule  can  hardly  be  said  to  em* 
brace  those  decisions  which  are  made  by  courts  acting  in  a  summary  way,  upon  an  ap- 
plication addressed  to  their  discretionary  jurisdiction.    In  such  cases,  if  the  facts  upon 
''^hich  relief  is  claimed,  be  the  same  upon  a  second  application,  that  they  were  in  the 
^  the  party,  by  analogy  to  proceedings  in  the  ordinary  course  of  judicial  invcstiga- 
*»,  wiD  generally  be  held  precluded.   (Schuman  v.  Weatherhead,  1  East,  537.   Great- 
head  T.  Bnmdey,  7  Dura,  fc  East,  451.)    But  still  the  matter  rests  in  the  discretion  of 
^ court;  and  if  justiee  requires  it,  they  may  doubtless  hear  tiie  second  application, 
and  decide  it  difierently  from  what  they  did  the  first,  without  invading  any  principle 
tff  positive  law ;  so  the  court  of  chancery  may  be  resorted  to  in  a  proper  case,  notwith- 
gUndiogsL  previous  decision  of  the  same  question  by  a  court  of  law  upon  a  summary 
app/icatjon.    (Sampson  v.  Hart,  14  John.  Rep.  63.) 

With  respect  however  to  judgments,  properly  so  called,  i.  e.  those  solemn  decisions 
^courts  of  justice,  made  in  the  exercise  of  their  rightful  jurisdiction,  after  giving  the 
parties  an  opportunity  to  be  heard,  and  upon  due  deliberation,  the  law,  proceeding  up- 
on the  maxim  that "  interest  repMictz  vt  sU  finis  lUitmy^  will  regard  them  as  conclu- 
sive upon  all  points  directly  involved  in  them,  and  necessarily  determined.  And 
whether  the  tribunals  rendering  them  are  clothed  with  Kroited  or  general  powers, 
whether  they  are  courts  of  record  or  otherwise,  makes  no  sort  of  difference ;  so  long 
as  they  act  within  the  sphere  which  has  been  assigned  them,  their  adjudications  are 
binding  upon  the  imrties  in  all  future  controversies  relating  to  the  same  matter.  (Ga- 
han  V.  Maingay,  1  Irish  T.  Rep.  20,  43,  et  seq.  Gratz  v.  The  Lancaster  Bank,  17 
Serg.  &  Rawie,  278, 281.  Starkie  v.  Woodward,  1  Nott  &  M'Cord,  329.  Cottom  v. 
Cottom,  4  Band.  Rep.  192.  Hughes  v.  Blake,  1  Mason's  Rep.  515,  Brown  v.  Gib- 
son, 1  Nott  &  M'Cord,  326.  Blount  v,  Darrach,  14  Serg.  &  Rawle,  184,  note.  Kil- 
iroL.L«  104 
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heffer  v.  Herr,  17  id.  819.    Hume  v.  Burton,  1  Ridg.  Cas.  304,  et  aeq.    3  Starkle's 
Ev.  311,  313.) 

But  note,  that  all  which  is  said  as  to  the  conclusiveness  of  a  former  judgment,  must 
be  understood  with  this  proviso ;  that  the  court  rendering  the  judgment  had  juriadic* 
lion :  for  if  a  court  transcends  the  limits  which  the  law  has  prescribed  for  it,  and  fl«- 
sumes  to  act  where  it  has  no  jurisdiction,  its  decisions  will  be  utterly  void,  and  enti- 
tled to  no  consideration,  either  as  evidence  or  otherwise.  (Borden  v.  Fitch,  15  John. 
Rep.  131.  Mills  v.  Martin,  19  id.  33.  Latham  r.  Edgerton,  9  Cowen's  Rep.  2S7. 
Snyder's  lessee  v.  Snyder,  6  Binn.  Rep.  483.  Messinger  v.  Kinter,  4  id.  97.  Blin  ▼• 
Campbell,  1*4  John.  Rep.  483.  Sumner  v.  Parker,  7  Mass.  Rep.  79.  Wales  v.  Wil- 
lard,  3  id.  130.  Smith  ▼.  Rice,  11  id.  507.  Cleveland  v.  Rogers,  6  Wend.  Rep.  438. 
Gorrill  v.  Whittier,  8  N.  Hamp.  Rep.  365.  Bowman  y.  Ryss,  6  Cowen's  Rep.  SS4. 
Slocum  V.  Wheeler,  1  Conn.  Rep.  439.  Weston  v.  Weston,  14  John,  Rep.  438.  Sher- 
man V.  Ballon,  8  Cowen's  Rep.  304.  Cunningham  v.  Bucklin,  id.  178.  Newdigate  v. 
Davy,  1  Raym.  Rep.  743.    See  also  ante,  note  551,  p.  799,  et  seq.) 


NOTE  587--p.  333. 


S.  P.,  Hopkins  v.  Lee,  6  Wheat.  Rep.  109 ;  Harvey  v.  Richards,  3  GalL  Rep.  310  $ 
Minor  v.  Walter,  17  Mass.  Rep.  337 ;  3  Starkie's  Ev.  301,  3 ;  3  Evans'  Poth.  456  ; 
Harg.  Law  Tracts,  458 ;    Blackham's  case,  1  Salk.  390,  per  Holt,  C.  J. 

A  judgment  concludes  the  parties  only  as  to  the  grounds  covered  by  it,  and  the  facts 
necessary  to  uphold  it.  They  shall  not  be  allowed  to  prove  what  is  inconsistent  with 
its  reotitude  and  justice,  ibr  while  it  stands  unreversed,  it  is  final  as  to  the  points  decid- 
ed ;  not  so,  however,  with  respect  to  matters  which  the  judgment  itself  shows  were 
qpt  in  question ;  and  hence,  where  the  cause  has  gone  off  upon  some  defect,  which 
precluded  an  inquiry  into  the  merits,  the  judgment  is  usually  no  bar  to  a  second  ac- 
tion.. (See  the  next  note.)  So  the  reversal  of  a  judgment  proves  nothing  but  its 
own  correctness ;  it  operates  no  farther  than  to  nullify  what  has  been  done ;  and  in 
other  respects  the  parties  are  generally  leA  by  it  in  the  same  situation,  as  to  their  rights 
and  remedies  touching  the  matter  in  controversy,  as  if  no  such  judgment  had  ever  ex- 
isted. Therefore,  where  a  decree  of  the  supreme  court  of  probate  reversed  that  of  the 
inferior  eour^  decreeing  distribution,  such  reversal  was  held  no  bar  to  a  bill  in  chai^ 
eery  for  the  same  matter.  (Harvey  v.  Richards,  3  Gall  Rep.  316.)  And  upon  the 
same  principle  the  dismission  of  a  bill  in  cliancery  is  not  always  conclusive  as  to  the 
complainant's  right  fn  a  court  of  law,  although  the  bill  may  have  been  filed  for  the 
same  matter ;  for  if  the  complainant  seeks  in  a  court  of  equity  to  enforce  a  strictly  le- 
gal title,  when  his  remedy  is  at  law,  the  dismission  of  the  bill  amounts  merely  to  a  dee* 
laration  that  he  has  no  equity ;  but  it  casts  no  reflection  upon  his  legal  title ;  it  decides 
iwthing  in  relation  to  it,  and  consequently  can  conclude  nothing.  (Lessee  of  Wright 
V.  Deklyne,  I  Peters'  C.  C.  Rep.  198,  303.  Pleasant  v.  Clements,  3  Leigh,  474,  483. 
See  Burchet  v.  Faulkner,  1  Dana's  Rep.  99, 100 ;  Lancaster  v.  Laire,  id.  109.)  And 
though  a  decree  in  express  terms  profess  to  affirm  a  particular  fact,  yet  if  such  fiict  was 
immaterial  in  the  case,  the  decree  will  not  concliide  the  parties  in  relation  to  iL  (Hoteh* 
kiss  V.  Nichols,  3  Day's  Rep.  138.    Coit  v.  Tracy,  8  Conn.  Rep.  368.) 
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la  Swill's  Et.  p»  17,  it  is  said,  that  <*  where  the  cause  and  object  of  both  actions  are 
^iBme,  a  judgment  in  the  prior  bam  the  subsequent  suit.  Where  the  fause  or  ob- 
JMtof  the  actions  are  different,  though  the  point  in  dispute  is  the  same  in  both,  the 
prior  judgment  is  no  bar  to  the  subsequent  action ;  but  the  verdict  is  matter  of  evi- 
4eBce  to  prove  such  point." 

But  although  a  prior  judgment  may  be  no  bar,  strictly  and  technically  speaking, 
ivbere  the  eause  or  object'of  both  actions  are  not  identical,  it  does  not  follow  that  ei- 
Att  party  in  the  second  action  can  be  allowed  to  contradict  what  was  expressly  adjiH 
^cated  in  the  first.    (Per  Bristol,  J.  delivering  the  opinion  in  Betts  v.  Starr,  5  Conn. 
M-  ^i  &58.)    In  Hopkins  v.  Lee,  (6  Wheat  Rep.  109,)  the  facts  were,  that  Lee 
«ld  Hopkins  an  estate,  called  "  Hill  and  Dale,"  then  under  certain  incumbrances, 
which  Lee  agreed  to  remove ;  and  Hopkins  was  to  pay  therefor  $1800,  partly  in  mili- 
tary lands  and  partly  in  some  otlier  way,  as  soon  as  the  incumbrances  were  removed. 
Hopldosfiled  a  bill  in  chancery  against  Lee,  stating  that  Lee  had  omitted  to  pay  the 
incnmbraneeB,  and  that  he,  Hopkins,  had  been  compelled  to  pay  them.    Upon  hearing 
the  \M!l,lhe  court  found  that  Hopkins  had  satisfied  the  incumbrances,  but  with  the 
funds  of  Lee,  advanced  for  that  purpose ;  and  thereupon  decreed,  that  Hopkins  should 
pay  lee  the  OTerplus  reroainbg  in  his  hands  after  paying  off  the  incumbrances.    Lee 
then  brought  an  action  of  covenant  against  Hopkins,  for  not  conveying  the  roilitaiy 
Mods  agreeable  to  covenant ;  to  which  Hopkins  pleaded  that  Lee  had  never  discharge 
«d  theincumhiances  on  the  estate  of  Httt  and  Dale,    "  No  lawyer  can  suppose  that, 
fet  the  judgment  or  decree  on  the  bill  in  chancery  have  been  either  way,  it  could  have 
been  pleaded  in  bar  to  the  last  action  of  covenant  brought  by  Lee  against  Hopkins. 
The  o&feef  of  the  bill  in  chancery  was  to  get  refunded  money,  which  the  purchaser  of 
an  estate  alleged  that  he  had  been  obliged  to  expend,  to  free  the  estate  from  incum- 
brances which  the  seller  was  bound  to  remove.    The  object  of  the  action  at  law  was 
to  recover  damages  for  not  conveying  the  military  lands,  which  were  to  be  taken  in 
I*rt  payment    Nothing  could  have,  been  more  distinct  than  the  object  of  the  two 
*niU;  they  were  not  for  the  same  matter,  cause  and  thing,  and  let  the  issue  of  the  bilj 
in  cbanceiy  have  been  as  it  might,  the  decree  could  not  .have  been  pleaded  in  bar  of 
«>*  «ctioQ  at  law-    But  by  way  of  evidence,  the  decree  in  chancery  was  held  conclu- 
«^  to  prove  that  Lee  had  discharged  the  incumbrances  on  the  estate ;  that  being  the 
'Mtter  directly  adjudicated  upon  in  the  suit  in  chancery."    (Per  Bristol,  J.,  Betts  v. 
Starr,  supra.)    And  where  a  mortgagee  brought  ejectment  to  recover  the  mortgaged 
P'^Disajand  the  mortgagor,  on  the  trial,  offered  evidence  to  prove  that  the  note  which 
^  BK)rtgage  was  intended  lo  secure,  was  usurious  and  void ;  to  which  the  mortgagee 
^^ted,on  the  ground  that  the  mortgagor  was  estopped  to  shew  the  alleged  fact, 
ty  reason  of  a  former  judgment ;  the  record  of  that  judgment  was  produced,  and  it 
appeared  from  it,  that  the  mortgagee  had  sued  the  mortgagor  on  the  note,  that  the  lat- 
^had  pleaded  non-assumpsit  therein,  with  notice  of  the  usury,  and  that  a  verdict  and 
jodgoent  were  rendered  for  the  mortgagor.    It  was  conceded  that  the  sole  question 
litigated  in  the  former  suit,  was  the  same  sought  to  be  again  controverted  in  the  last 
Tlie  judge  thereupon  sustained  the  objection,  holding  the  first  judgment  eondum»e  in 
ifktm  to  the  usury ;  and  the  supreme  court  aflerward,  on  motion  for  a  new  trial,  af^ 
fined  the  decision.     (Betts  v.  Starr,  supra.)    So,  though  nothing  can  certainly  be 
OUK  distinet  than  the  object  of  an  ejectment  in  England,  and  the  action  of  trespass  on 
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the  case  for  mesne  profits ;  yet,  the  judgment  in  ejectment  is  conclusive  against  the  de- 
fendant  upon  the  right  of  possesion,  at  the  time  of  the  demise  laid  in  the  declaratioiK 
(Per  Bristol,  J.,  Betts  v.  Starr,  supra ;  and  see  post,  p.  336  oftlie  text,  and  note  598.) 
And  where  A.  filed  a  libel  in  the  district  court  of  the  United  States,  alleging  titl^ 
to  a  vessel,  by  virtue  of  certain  conveyances  in  January  and  February,  1824 ;  and 
the  defendants  appeared  and  contested  the  matter ;  whereupon  a  decree  was  made 
finding  directly  that  A.,  by  virtue  of  the  conveyances,  was  owner  and  proprietor  of  the 
vessel  at  the  time  of  filing  the  libel,  which  was  in  August,  1824 ;  held,  that  in  a  sub- 
sequent action  of  trespass,  for  taking  the  vessel  on  the  4th  of  March,  1824,  the  decree 
was  conclusive  evidence  of  A.'s  title,  not  only  at  the  time  ef  filing  the  libel,  but  at  the 
time  when  tlie  libel  alleged  it  to  have  accrued,  and  £or  all  the  intermediate  time.    (Den- 
nison  V.  Hyde,  6  Conn.  Rep.  508.)    So  where  A.,  during  the  pendency  of  an  action  of 
assumpsit,  brought  by  C.  against  A.  &  B.,  filed  his  bill  in  chancery  against  B.  and  C. 
for  a  discovery,  alleging  that  he  had  agreed  with  B.  to  pay  the  debt  for  which  the  ac- 
tion was  brought,  and  that  B.  had  paid  it ;  and  the  court  found  these  facts  not  true* 
and  dismissed  the  bill ;  afler  which  A.,  on  the  trial  of  such  action,  ofiered  testimony  to 
prove  the  same  facts  which  he  had  alleged  in  the  bill ;  on  the  objection  of  C,  support- 
ed by  the  record  of  the  chancery  suit,  it  was  held  that  the  testimony  ofiered  was  inad- 
missible, the  decree  being  founded  upon  and  conclusive  as  to  those  facts.     (Coit  v. 
Tracy,  8  Conn.  Rep.  268.    See  Starkie  v.  Woodward,  1  Nott  &  M'Cord,  329.) 

Indeed,  the  principle  will  be  found  to  run  through  nearly  all  the  American  cases, 
that  the  judgment  of  a  court  of  competent  jurisdiction,  directly  upon  a  particular 
point,  is,  as  between  the  parties,  conclusive  in  relation  to  such  point,  though  the  pur- 
pose .and  subject  matter  of  the  two  suits  be  different ;  and  hence  that  "  a  judgment 
may  not  only  be  evidenccy  but  eonelusioe  evidence^  and  still  be  no  bar  to  a  second  ac- 
tion." (See  per  Bristol,  J.,  Betts  v.  Starr,  5  Conn.  Rep.  .550,  654 ;  also  Lessee  of 
Wright  V.  Deklync,  1  Peters'  C.  C.  Rep.  198,  202 ;  Starkie  v.  Woodward,  1  Nott  & 
M'Cord,  329 ;  Canaan  v.  Greenwood's  Turnp.  Co.,  1  Conn.  Rep.  1,  7 ;  Cist  v.  Zeig- 
Jer,  16  Serg.  &  Rawle,  282;  Gardner  v.  Buckliee,  3  Co  wen's  Rep.  120;  Wright  v. 
Butler,  4  Wend.  Rep.  284,  288.) 


NOTE  588— p.  833. 


A  former  verdict  and  judgment  for  the  defendant,*  tn  trespass  for  taking  goods,  wiS 
bar  a  sobsequent  action  of  assumpsit  for  the  price  or  value  of  the  goods.  (Rice  v. 
King,  7  John.  Rep.  20.)  But  in  North  Carolina,  where  the  plaintiff  sued  an  ofiicer  in 
trespass  for  selling  a  negro,  and  recovered  judgment  for  thirty  pounds,  and  afterwards 
brought  detinue  against  another  person  for  tlie  same  negro,  it  was  held,  that  unless 
the  former  recovery  was  for  the  property,  and  not  for  the  trespass  merely,  it  was  no 
bar  to  the  second  suit ;  and  the  judge  who  tried  the  causej  lefl  to  the  jury  the  circum- 
stances, from  which  it  might  be  inferred  that  the  judgment  against  tlie  officer  was  for 
the  trespass  only,  who  found  a  verdict  for  the  plaintiff,  upon  which  judgment  was  ren- 
dered accordingly.  (Belch  v.  Hollpman,  2  Hayw.  Rep.  328.)  This  decision  pro- 
ceeds, doubtless,  ypon  the  ground,  that  unless  the  former  recovery  was  intended  to 
be  an  -equivalent,  not  only  for  the  trespass  but  for  the  property  also,  it  would  not 


Digitized 


by  Google 


Sect.  8.]  triih  rrfennee  to  the  SubjeU-maiter.  829 

dinst  the  pbdntifi'  of  bis  title ;  and  in  South  Carolina,  the  court  of  appeals  has  re- 
cently  gone  further,  and  held  that  in  trespass  there  must  be  a  recovery  of  what  Was 
mppoKd  and  intended  to  be  found  as  the  value  of  the  chattel  taken,  and  a  satuf action 
of  wei  ruoeery^  before  the  property  will  vest  in  the  defendant.  (Jones  v.  M'Neil,  2 
Bailey,  466,  47S  ^  but  see  Johnson  v.  Parker,  1  Nott  &  M'Cord,  1.) 

A  judgment  for  the  plaintiff  in  replevin,  in.  the  detinet  for  danmges,  vests  the  prop- 
erty of  the  goods  in  the  defendant;  (Moore  v.  Watts,  1  Ld.  Raym.  613,  614;  see 
Murrell  V.  Johnson's  admV,  1  Hen.  &.  Munfl  449 ;)  and  of  course,  wherever  this  is 
the  cue,  soch  judgment  will  bar  any  other  action  fbj  the  same  damages^  or  the  price 
orpmceeds  of  the  goods.  , 

Ajudgweni  in  trover,  for  a  permanent  conversion  changes  the  property.    (4  Star- 

kie's  £v.  1508.    Bull.  N.  P.  49.    2  Starkie's  £v.  198,  note  (b),  and  the  cases  there 

dted.)   But  it  seems  to  be  competent  for' the  plaintiff  to  show,  that  the  damages  were 

^Ten  merely  for  the  temporary  conversion,  and  not  as  the  value  of  the  chattel;  (4  . 

Starkie's  Ev.  1508 ;  Gilb.  L.  £v.  265,  2d  ed. ;  Trials  Per  Pais,  224 ;)  and  hence,  in 

order  U>  constitute  a  bar  to  a  second  action  for  the  value  of  the  chattel,  the  verdict 

mustbaye  found  a  sum  intended  to  cover  the  value  of  the  chattel.     (Jones  ▼.  M'Neil, 

9  Bailey,  466, 477,  per  O'Neall,  J.)    Whether  there  should  also  be  a  satisfaction  of 

the  jwlgmenl,  quere.    (id.    See  Osterhout  v.  Roberts^  and  other  cases  in  connection 

with  it,  died  ante,  note  583,  p.  828.) 

A  judgment,  in  an  action  at  law  upon  a  covenant,  will  not  bar  a  suit  in  chancery  for 
the  specific  performance  of  aj^tipulation  in  the  same  covenant  to  convey  land,  where  it 
IS  manif^  that  the  failure,  though  assigned  among  other  breaches,  was  not  investi« 
gated,  our  any  damages  assessed  therefor. in  the  trial  at  law.  (Givens  v.  Peake,  1 
Dana's  Rep.  225.) J^^ut  matters  once  investigated  in  a  court  of  law,  cannot  be  re- 
heard in  chanceiy ;  and  hence,  where  in  trover  a  recovery  was  had  against  the  de- 
feodaots,  who  afterward  filed  their  bill  to  enjoin  the  judgment,  alleging,  as  part  of  the 
S"'^  of  the  application,  the  identical  matters  litigated  in  the  former  suit  at  law,  the 
^  was  dilmissed.    (Price  v.  Boyd,  1  Dana's  Rep.  434,  5.) 

A  verdict  and  judgment  for  the  defendant,  in  an  action  on  (he  ea$e,  for  cutting  and 
^^^^nvwzy  wheat,  is  a  bar  to  the  action  of  trespass,  quare  dduwmf regit ^  for  the 
nme  cause.   (Jc^mson  v.  Smith,  8  John.  Rep.  388.)    And  a  judgment  in  an  action 
00  the  case,  in  the  nature  of  a  conspiracy,  is  conclusive,  and  a  bar  to  any  new  action  , 
inadifereBtform.    (Livermore  v.  Herschell,  3  Pick.  Rep.  33.)    So  a  judgment  for 
<^  defendant  in  covenant,  where  the  plaintiff  alleged,  as  the  breach,  that  the  defend* 
aflt  had  not  delivered  a  good  and  sufficient  New-Orleans  boat,  was  held  a  bar,  prima 
HCJe,  to  an  action  of  fraud,  founded  on  the  circumstance  of  the  defendant  having  neg- 
lected to  disckse  certain  latent  defects  in  the  boat  at  the  time  of  delivery.    (Cutier  v. 
^x,  2  Bkckf.  1 78.)    Whether,  if  it  were  clearly  shown  that  the  fraud  was  not  averred 
oriDrestigated  in  the  action  of  covenant,  th^  judgment  therein  would  then  have  been 
a  bar  to  the  subsequent  suit,  quere.    (id.  181,  per  Blackford,  J.) 

If  the  demand,  upon  which  the  plaintiff  prosecutes,  has  been  litigated  in  a  previous 
tfih  belireen  the  same  parties,  by  way  of  defence,  the  judgment  rendered  in  such  first 
suit,  k  a  bar  to  the  second.  Accordingly,  where  A.  brought  an  action  of  assumpsit 
upoo  a  promissory  note  given  by  B.  for  the  purchase  money  of  a  patent  right,  and  Bt 
<i«iended  on  the  ground  of  fraud  in  the  sale  of  the  right ;  held,  that  a  jtidgment  in  that 
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suit  in  fayor  of  A.,  for  the  amount  of  the  note,  was  a  har  to  a  subsequent  suit  by  B. 
agaiost  A.  for  the  fraud.  (Jones  ▼.  Scriven,  8  John.  Rep.  458.  See  Curtis  ¥.  Cole,  6 
id.  168.)  And  where  A.  brought  an  action  for  use  and  occupation  of  premises ;  and 
on  the  trial,  the  defendants  gave  in  evidence  the  record  of  a  former  suit,  in  replevin, 
brought  by  them  against  A.,  in  which  A.  avowed  for  the  same  rent  claimed  in  the  sec- 
ond suit,  and  in  which  there  was  a  verdict  and  judgment  against  him  on  the  issue  of 
no  rent  in  arrear ;  held,  that  such  record  was  conclusive  against  A.'s  right  to  recover. 

.  (Cist  V.  Zeigler,  IQ  Serg.  &  Rawle,  282.) 

And  it  is  proper  to  notice  here,  that  judgments  are  not  merely  final  as  to  the  facts 
actually  litigated  and  decided,  but  they  are  usually,  (ezcepi  in  proceedings  directly  in* 
stituted  in  the  same  suit  to  obtain  their  reversal)  conclusive  evidence  of  their  own  rec- 
titude and  justice ;  and  no  allegation  or  evidence,  tending  to  impeach  them,  will  be  al- 
lowed in  any  subsequent  distinct  controversy  between  the  parlies.  (Hartshome  v. 
Johnson,  2  Halst.  Rep.  108.  Allison  v.  Rankin,  7  Serg.  &  Rawle,  269, 271.  M'Neil 
V.  Bright,  4  Mass.  Rep.  282,  303.  Hoyt  v.  Gelston,  13  John.  Rep.  139, 158.  Per- 
kins V.  Fairfield,  11  Mass.  Rep.  227.  Dow  v.  Warren,  6  id.  328,  9.  Commonwealth 
V.  The  Pejepscut  Proprietors,  7  id.  399.  Loring  v.  Bridge,  9  id.  124.  Foster  v. 
Jones,  15  id.  185.  Hawes  v.  Hathaway,  14  id.  233.  M'Kinney  v.  Crawford,  8  Serg. 
&  Rawle,  351.  Hawley  v.  Mancius,  7  John.  Ch.  Rep,  174, 182.)  It  is  upon  this 
principle  that  no  action  will  lie  for  obtaining  a  decree  or  judgment  by  false  or  forged 
evidence.  (Peck  v.  Woodbridge,  3  Day's  Rep.  30.  Smith  v.  Lewis,  8  John.  Rep. 
157;  see  also  Smith  v.  Lowry,  1  John.  Ch.  Rep.  332.)  And  where  A.,  having 
caused  B.  to  insure  a  vessel  for  him,  upon  which  there  was  a  loss,  afterward  sued 
B.  anH  recovered  judgment  for  the  loss,  and  obtained  satisfaction  by  execution ;  in 
a  subsequent  suit  brought  by  B.  to  recover  back  the  money,  on  the  ground  that  A. 

.  knew  of  the  loss  at  the  time  when  the  insurance  was  made,  but  concealed  the  knowl- 
edge of  it  from  B.,  and  that  the  fraud  was  not  discovered  until  afler  the  execution 
was  satisfied ;  held,  that  the  former  judgment  was  a  bar  to  B.'s  right  of  action.  (Ho- 
mer V.  Fish,  1  Pick.  Rep.  435.) 

And  the  principle  applies  in  almost  every  instance,  where  a  suit  is  sought  to  be  sustain- 
ed upon  allegations  which  would  have  constituted  proper  ground  of  defence  to  a  previous 
action  between  the  parties.  Thus,  in  Marriott  v.  Hampton,  (7  Durn.  &.  East,  265,) 
H.,  the  defendant,  had  formerly  sued  M.,.the  plantiflT,  for  goods  sold  and  delivered,  for 
which  M.  had  before  paid  H.  and  obtained  his  receipt ;  not  being  able,  however,  to 
find  the  receipt  at  the  time,  and  having  no  further  proof  of  the  payment,  he  was  obliged 
to  pay  the  money  again,  and  gave  a  cognovit  for  the  costs :  afterwards  he  found  the 
receipt,  and  prosecuted  to  recover  back  the  sum  so  wrongfully  enforced  in  payment ; 
and  it  was  held,  on  motion  for  a  new  trial,  that  the  action  could  not  be  sustained. 
Per  Lord  Kenyon,  Ch.  J. :  "  Afler  a  recovery  by  process  of  law,  there  must  be  an  end 
of  litigation,  otherwise  there  would  be  no  security  for  any  person.  T  cannot  therefore 
consent,  even  to  grant  a  rule  to  show  cause,  lest  it  should  imply  a  doubt."  Lawrence, 
J.  alluding  to  a  case  relied  on  by  the  plaintiff's  counsel,  says :  "it  goes  the  length  of 
establishing  this,  that  every  species  of  evidence,  which  was  omitted  by  accident  to  be 
brought  forward  at  the  trial,  may  still  be  of  avail  in  a  new  action  to  overfaale  the  for- 
mer judgment ;  which  is  too  preposterous  to  be  stated."    The  other  judges  delivered 
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QpsioDS  to  the  same  import.    (See  Kist  v.  Atkinson,  2  Campb*  Repi  68.    Moody  v. 
Thoxstoo,  1  Strange,  4S1.    Bateman  v>  Willoe,  1  Sch.  &  Lef.  201.) 

This  doctrine  has  been  recognized  and  similarly  applied  in  several  American  cases. 
TboB  in  Le  Guen  v.  Govemeur  et  al.  (1  John.  Gas.  436,)  the  appellant  had  formerly 
nooTered  judgment  in  the  supreme  court  against  the  respondents.    AAerwards  the 
mpoadentB  filed  a  bill  in  chancery,  alle^ng  fraud  in  the  contract  for  the  sale  of  cer- 
tiio  parcels  of  goods,  ibr  the  amount  or  value  of  which  they  were  held  liable  by  that 
jadgBK&t,  and  claimed  relief  on  this  ground.    0n  appeal  from  the  decree  of  the  chan-  > 
ceUor,  gniuing  the  relief  prayed,  the  court  of  errors  decided  against  tlie  reqfwndents, 
boldiDgslhat  as  the  fraud  alleged  was  proper  matter  of  defence  in  the  previous  suit,  and 
the  ropoadents  had  neglected  to  avail  themselves  of  it,  the  judgment*therein  was  final. 
Etddi^  J.  (id.  492,)  lays  down  the  rule  in  veiy  broad  terms.  "  The  general  principle," 
be  lays,  *^  that  the  judgment  or  decree  of  a  court  possessing  competent  jurisdiction  shall 
be  final,  as  to  the  subject  matter  thereby  determined,  is  conceded  on  both  sides,  and  can 
tdnutofnodoubt    The  principle,  however,  extends  further.    It  is  not  only  final  as 
to  the  matter  actually  determined,  but  as  to  every  other  matter  which  the  parties  might 
litigate  in  the  cause,  see  I  Blackf.  360,  and  which  they  might  have  decided.  The  reasons 
m  &vor  of  this  extent  of  the  rule  appear  to  me.  satisfactory ;  they  are  founded  in  the  ex* 
pedieoce  and  propriety  of  silencing  the  contentions  of  parties,  and  of  accomplishing  the 
ends  of  justice  by  a  single  and  speedy  decision  of  all  their  rights.    It  is  evidently  prop- 
er to  prescribe  some  period  to  controversies  of  this  sort ;  and  what  period  can  be 
more  fit  and  proper  Uian  that  which  affords  a  full  and  fair  opportunity  to  examine  and 
decide  all  their  claims  ?  Tiiis  extent  of  tlie  rule  can  impose  no  hardship.  It  requires  no 
iQore  than  a  reasonable  degree  of  vigilance  and  attention ;  a  different  course  might  be 
dangerous,  and  often  oppressive.    It  might  tend  to  unsettle  ell  the  determinations  of 
law,  and  open  a  door  for  infinite  vexation."    And  per  Kent,  J.  (id.  602 :)  " tvery 
penoQ  is  bound  to  take  care  of  his  owii  rights,  and  to  vindicate  them' in  due  season, 
^^  in  proper  order.    This  is  a  sound  and  salutary  principle  of  law.    Accordingly,  if 
a  defendant,  having  the  means  of  defence  in  his  power,  neglects  to  use  them,  and 
suffeiB  a  recovery  to  be  had  against  him  by  a  competent  tribunal,  he  is  forever  pre- 
cluded.  The  only  cases  which  I  can  recollect,  as  forming  exceptions  io  this  gen- 
eral rate,  are, 

"I'  The  case  of  mutual  dealings  between  the  parties,  where  the  defendant  omits  to 
Kt  off  his  coonter  demand,  and  may  still  recover  in  a  cros8*action ;  and 

"1  The  case  of  an  ejectment,  in  which  the  defendant,  neglecting  to  bring  forward 
h>8  title,  is  not  precluded  by  the  secovery  against  him  from  availing  himself  of  it  in  a 
aewsoit. 

**  The  general  rule  is  intended  to  prevent  litigation  and  to  preserve  peace  i  and  were 
^otherwise,  men  would  never  know  when  they  might  repose  with  security  on  the  de- 
cisioos  of  courts  of  justice ;  and  judgments  solemnly  and  deliberately  given  might 
<^^*K  toberev^r^^.as  being  no  bnger  the  end  of  controversy  and  the  evidence  of 
i^t."  (Le  Guen  ▼•  Govemeur  et  al,  1  John.  Cas.  501, 2.)  Upon  the  same  principle, 
>  juoior  mortgagee,  made  a  party  to  the  bill  of  the  elder  and  neglecting  to  defend,  will  be 
^'''''^>  (Cooper  V.  Martin,  1  Dana's  Rep.  93,  37.)  So  where  B.  sued  6.  for  not  do^ 
^  work  in  a  skilful  and  proper  manner ;  and  it  appeared  tliat  6.  had  before  sued  B. 
to  obtain  pay  for  the  identical  work,  in  whk^h  suit  B's  claim  set  up  in  the  present  ac» 
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tioD  was  arged  by  him,  and  erroneously  rejected  by  the  court,  who  gave  judgment  for 
G.'s  work  at  the  price  stripulated  between  the  parties ;  yet  bold,  that  B.  could  not  sus'* 
tain  his  action,  for  the  ground  of  it  was  matter  of  defence  in  the  former  suit,  and  he 
should  have  pursued  his  remedy  directly  there  by  certiorari  to  reverse  that  jungment, 
and  could  not  overhale  it  in  a  collateral  proceeding.    (Grant  v.  Button,  14  John.  Rep. 
$77 ;  S.  P.,  Kist  v.  Atkinson,  3  Campb.  Rep.  63.)    And  where  P.,liaving  given  his 
promissory  notes  to  L.,  paid  the,same  without  taking  them  up ;  and'  af\er  such  pay- 
ment, and  subsequent  to  the  time  of  the  notes  becoming  due,  ti,  transferred  them  to 
S.  L.,  who  sued  G.  thereon  and  had  judgment  for  the  amount ;  held,  that  as  P.  bad 
neglected  to  avail  himself  of  the  payment  by  way  of  defence  to  the  suit  of  S.  L.,  he  could 
not  maintain  an  action  against  L.  for  the  money  thus  recovered  by  S.  L.     (Loomis  r. 
Pulver,  9  John.  Rep.  244.)    So  also  where  A.,  being  charged  with  taking  B.'s  bridle, 
gave  B.  a  note,  the  latter  promising  that  if  it  should  turn  out  that  A.  had  not  taken 
the  bridle,  he  would  give  up  the  note ;  when  the  note  became  due,  B.  sued  A.  upon  it 
and  obtained  judgment  for  the  amount,  which  was  accordingly  paid ;  and  the  court 
held,  that  such  judgment,  while  it  stood  in  full  force,  should  prevent  A.  from  recover- 
ing  the  money  so  paid  on  B.'s  judgment,  though  A.  oflfered  to  prove  his  entire  inno- 
cence of  the  charge  respecting  the  bridle.    The  ground  of  the  second  action,  say  the 
court,  was  proper  matter  of  defence  to  the  first  suit,  and  if  A.  was  not  in  a  situation  at 
that  time  to  make  out  that  defence  by  proof,  it  was  his  misfortune.   (White  v.  Ward, 
9  John.  Rep.  333.    See  S.  P.,  Battey  v.  Button,  13  id.  187.    Canfield  v.  Munger,  12 
id.  347.)  The  same  rule  has  been  adopted  in  New-Hampshire.  Thus  C.  and  D.  sold 
H.  a  patent  right,  for  which  H.  gave  them  his  notes ;  one  of  the  notes  was  paid  vol- 
untarily, but  the  other  was  sued  by  C.  and  D.,  and  a  judgment  obtained  lor  the 
amount,  which  H.  accordingly  paid.    H.  subsequently  brought  an  action  to  recover 
back  the  consideration  money,  on  the  ground  that  the  patentees  were  not  the  original 
inventors  of  the  thing  patented,  and  the  court  held  him  concluded  by  the  previous  re- 
covery ;  for  when  sued  for  the  consideration,  he  enjoyed  an  opportunity  to  defend  him- 
self by  establishing  this  fact$  and  if  such  defence  was  not  made,  "the  omission  arose 
from  such  accident  as  would  entitle  him  to  a  new  trial,  or  from  such  ignorance  and 
neglect  as  are  irremediable."  (Holden  v.  Curtiss  et  al.,  3  N.  Hamp.  Rep.  61, 64.  Tit- 
ton  V.  Gorden,  1  id.  33.)    So  also  in  Massachusetts.  (Thatcher  v.  Gammon's  ex'rs, 
13  Mass.  Rep.  368.    Homer  v.  Fish,  1  Pick.  Rep.  455.    Holmes  v.  Avery,  13  Mass. 
Rep.  136.)    And  in  Pennsylvania.    (Shriver  v«  The  Commonwealth,  3  Rawie,  306.) 
So  far  indeed  has  this  respect  for  former  decisions  been  carried,  that  where  an  action 
was  brought  for  malicious  prosecution,  the  court  held  a  record.of  convicdon  in  the  jsuit 
charged  as  malicious,  conclusive  evidence  of  probable  cause.    (Whitney  v.  Peckham, 
16  Mass.  Rep,  343.  WilUams  v.  Woodhouse,  3  Dev.  Rep.  267,  S.  P.  Mellor  v.  Bad- 
deley,  6  Carr.  &  Payne,  874.)    The  courts  in  New- York,  however,  have  repudiated  . 
this  doctrine.    (Burt  v.  Place,  4  Wend.  Rep.  591.) 

But  although  the  second  suit  is  predicated  upon  matter  which  might  have  been 
uaed  as  a  defence  in  the  first,  yet  if  it  involves  no  inquiiy  into  the  merits  of  the  former 
judgment,  and  ia  sustainable  on  ground  entirely  independent  of  such  judgment,  the  rule 
does  not  apply.  This  ^ception  was  distinctly  recognized  by  the  court,  in  Whilcomb 
v.  Williams,  (4  Pick.  Rep.  338.)  There  the  plainti£&  had  purchased  goods  of  the  de- 
fendants, and  paid  for  them  partly  in  cash  and  partly  by  their  note ;  they  subsequently 
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d'acovered  that  they  had  paid  for  more  than  they  had  receiyed ;  but  nevertheless,  suf- 
fered a  judgment  to  go  against  them  on  the  note,  without  objecting  any  want  of 
consideration ;  and  it  was  held,  that  an  action  lay  to  recover  back  tha  amount  over- 
paid; for  the  giving  of  the  note,  under  the  circumstances,  being  equivalent  to  payment 
in  cash,  a  cause  oraction  originated  immediately  thereupon  which  steered  entirely 
clear  of  the  judgment ;  and  "  ahhough  the  mistake  might  have  been  corrected  in  that 
actkm,  the  present  plainttfis  were  under  no  obligation,"  says  Wilde,  J.  delivering  tlie 
opimon,  <Ho  avail  themselves  of  that  mode  of  seeking  relief.    A  new  remedy  arising 
CD  a  ooDtifigency  will  not  deprive  a  party  of  a  pre-existing  right  of  action.    The  plain- 
ti&  had  the  ri^  of  election,  like  a  party  lentided  to  the  privilege  of  setoff."    (id.  338, 
3SL)  And  where  A.  sued  B.  before  a  justice,  and  prior  1o  the  Tetom  day  of  the  sum- 
nMKttjB.  settled  with  A.,  and  paid  hhn  $3,  in  full,  A.  promising  to  discontinue  his  suit; 
ivteadofdoiog  so,  however^  be  appeared  on  the  return  of  the  summons,  and  obtained 
J^gHKQtin  B.'s  absence  of  $35 ;  B.  then  brought  an  action  of  assumpsit  against  A* 
before  amtber  justice  for  a  breach  of  the  promise  to  discontinue,  and  recovered  the 
'ame amount wlach  A,  had  recovered  against  him;  and  the  supreme  court  held  the 
wcovery  correct;  for  the  suit  was  not  to  overhale  the  first  judgment,  or  to  recover 
Inck  the  amount  of  it,  on  the  ground  diat  it  was  not  due,  but  to  recover  for  a  breach 
of  the  agreenent,  and  this  breach  would  have  been  the  same,  even  if  the  former  r&- 
<»«iyiad  been  for  a  just  debt.    (Cobb  v.  Curtiss,  8  John.  Rep.  470.)    So  where 
n*Dey  has  been  paid  and  a  receipt  taken,  and  afterwards  the  party  to  whom  it  was 
paid  briogg  an  action  for  the  same  money  and  recovers,  no  defence  being  made ;  though 
^  *Kglect  of  the  defendant  in  not  availing  himself  of  the  receipt  in  that  suit,  will  ibrev- 
^ppcdude  him  from  recovering  the  money  thus  paid,  yet  there  being  a  moral  obliga- 
^  on  the  part  of  the  plaintiff  to  repay,  the  defendant  may  recover  on  a  subsequent 
promise  of  the  plaintiff  to  that  effect.    (Bentley  v.  Morse,  14  John.  Rep.  468.)    And 
^bere  L  extended  an  execution  on  B.'s  real  estates,  and  thereby  became  tenant  in 
^^*^*^^D  with  €. ;  and  then  obtained  judgment  against  C.  for  a  share  of  the  rents  and 
P'^fiteaccniinggoijgequent  to  the  extent;  but  after  Cv  had  paid  A.'s  judgment,  the 
JWgaeDt against  B.,  upon  which  A.'s  execution  issued,  was  reversed ;  held,  tliat  C. 
«m  recover  against  A.  the  money  thus  paid  by  him  for  rents  and  profits,  though  A.'s 
J^^t against  him  remained  in  full  force.    The  court  say,  that  judgment  was  right, 
flor  does  the  present  action  impeach  it ;  but  the  defendant  has  no  right,  from  poste- 
^  orcunatances,  to  retain  the  proceeds  of  it.    And  when  one  wrongfully  detains 
"•^j  although  it  was  rightfully  received,  the  action  for  money  had  and  received 
faniahea  a  just  and  appropriate  remedy."    (Lazell  v.  Miller,  15  Mass.  Rep.  307.) 
°o  where  A.  recovered  judgment  by  default  against  B.,  upon  an  account  annexed  to 
"^  Writ,  in  which  account  B.  was  credited  for  certain  goods ;  held,  that  such  judgment 
^00  bar  to  an  action  by  B.  against  A.  for  the  same  goods,  if  they  were  not  credited 
^  to  fall  value  by  A.  in  tlie  first  suit    For  though  tlie  value  of  the  goods  credited 
v  A.  ^ag  4  question  which  B.  might  lawfully  have  litigated  there,  yet  he  was 
'^t  boQod  to  do  so  at  his  own  expense,  when  by  commencing  a  new  action  the 
^'P^osd  would  &11  on  A.    If  A.  intended  to  avoid  this,  he  should  have  credited  the 
^^  at  their  full  value.    (Minor  v.  Walter,  17  Mass.  Rep.  388.)    And  where  an 
^^^one^  received  a  partial  payment  from  a  debtor,  on  a  note  left  with  him  for  coUec- 
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tion,  paid  it  over  to  the  creditor  without  CDdorsing  it,  and  afterwards  proceeded  and 
took  judgment  for  the  whole  anaount  apparently  due ;  he  was  held  liable  to  the  debtor 
for  tlie  amount  of  such  payment  in  an  action  for  money  had  and  received.  (Fowler 
V.  Shearer,  7  Mass.  Rep.  14.)  The  same  principle  was  applied  where  the  person  re- 
ceiving the  partial  payment  was  plaintiff  in  tlie  first  suit  and  defendant  in  the  second, 
ihe  substantial  details  of  the  case  being  jn  other  respects  like  the  preceding  ;  and  Par- 
ker, C.  J.  delivering  the  opinion,  thtis  explains  the  ground  upon  which  both  decisions 
proceed :  "  Here  the  creditor,  by  his  own  fault,  recovered  judgment  for  his  whole  debt, 
when  a  part  of  it  had  been  paid.  It  was  his  duty  to  have  credited  the  sum  paid  on 
the  note,  and  not  having  done  it,  he  is  to  be  considered  as  retaining  the  money  for  the 
use  of  his  debtor.  The  debtor  might  well  lie  by,  and  suffer  judgment  by  default,  re- 
lying upon  a  deduction  of  the  sum  paid  before  judgment.  The  case  of  Fowler  v.  Shear- 
er cannot  be  distinguished  from  this ;  for  in  that,  as  well  as  this,  the  plaintiff  might 
have  given  evidence  of  his  payment;  but  he  confided  in  the  attorney,  that  the  sum 
paid  should  be  endorsed  upon  the  note.  In  ihe  ease  of  Marriott  v.  Hampton,  the 
plcdntiff  brought  his  acti<m  to  recover  money  paid  under  legal  process,  which  was 
thought  dangerous.  In  the  case  hefqre  us  there  is  no  such  technical  difficulty.  It  is 
not  attempted  to  disturb  the  judgment;  it  is  not  complained  of;  it  is  not  allleged  that 
too  much  has  been  recovered.  The  ground  of  the  action  is,  that  the  defendant  has 
received  fifiy  dollars  of  the  plaintiff  which  he  is  not  entitled  to  retain.  He  might  have 
retained  it  if  he  had  chosen  to  endorse  it  on  the  note,  or  to  deduct  it  from  his  damages ; 
but  not  having  done  either,  he  cannot  conscientiously  retain  the  money."  (Rowe  v. 
Smith,  16  Mass.  Rep.  306.)  The  contrary,  however,  of  this,  has  been  expressly  and 
deliberately  held  in  New-Hampshire ;  thus,  in  Tilton  v.  Gordon,  (1  N.  Hamp.  Rep. 
33,)  where  a  party  made  certain  payments  on  a  note,  and  afterward,  on  being  sued, 
suffered  judgment  to  pass  against  him  by  default  for  the  whole  amount,  without  any 
deductions,  he  was  adjudged  incapable  of  recovering  for  the  monies  so  paid  in  a  sub- 
sequent action.  And  even  in  Massachusetts,  where  Rowe  v.  Smith,  and  Fowler  v. 
Shearer,  supra,  were  decided,  the  principle  has  been  restricted  to  those  cases  where  a 
trust  and  confidence  existed  between  the  parties,  which  the  defendant  in  the  first  suit 
acted  upon,  and  such  as  was  deemed  sufiicient  under  the  circumstances,  to  excuse  his 
neglect  in  not  availing  himself  of  the  payments  by  way  of  defence  in  the  former  action. 
And  therefore,  where  the  plaintiff  in  the  second  suit  appeared  in  the  first  and  contested 
the  point  of  damages,  he  was  held  not  entitled  to  recover.  (Loring  v.  Mansfield,  17 
Mass.  Rep.  394.) 


NOTE  589— p.  834. 

It  is  only  where  the  question  between  the  parties  has  been  once  decided  opon  con- 
fession, or  verdict,  that  the  judgment  can  be  pleaded  to  bar  another  action.  Hence, 
if  a  party  fails  by  reason  of  a  defect  in  his  declaration,  or  by  misconceiving  his  action, 
or  by  suing  as  executor  when  he  was  administrator,  the  judgment  will  be  no  bar  in 
another  action  for  the  same  cause.  Accordingly,  where  the  defendant  in  scire  facias, 
on  nul  tiel  record  pleaded,  prevailed  because  the  scire  fiicias  stated  a  judgment  against 
J&mes  H.  Green,  and  tlie  record  was  of  a  judgment  against  James  Green ;  heU,  that 
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this  coDstitated  no  bw  to  a  second  scire  facias.   (Benton  v.  Du£^,  Cam.  &  Norw.  98.) 
So  if  a  prisoner  be  acquitted  of  burning  the  barn  of  Jonah  T.,  he  cannot  plead  this  to  an 
iodietroent  Tor  burning  the  bam  oTJosias  T.  (The  Commonwealth  v.  Mortimer,  3  Virg- 
Cts.  S'25)  So,  a  judgment  in  favor  of  the  defendant,  upon  a  demurrer  to  the  declaration, 
ii  BO  bar  to  a  subsequent  suit  for  the  same  cause ;  (Stevens  v.  Dunbar,  1  Blackf.  R.  56 ;) 
or  oa  any  other  pleadings  not  going  to  ihefoundation  of  the  action.  (Lane  ▼.  Harrison, 
6  Muof.  Rep.  57S.)    And  where  the  judgment  was  rendered  on  the  ground  of  the  in- 
tofficiency  of  the  declaration,  but  by  mistake  or  design  was  entered  with  a  nil  cc^ptat, 
&c  instead  of  an  emt  sine  die;  held,  that  the  defendant  could  not  use  it  as  a  bar  to  a 
ttcood  action.    (Lampen  v.  Kedgewin,  1  Mod.  Rep.  207 ;  and  see  Kendal  v.  Talbot, 
1  Matsh.  Ky.  Rep.  SSI,  339.)    If,  however,  notwithstanding  the  imperfections  of  the 
dedaiation,  the  defendant,  without  demurring,  joins  issue,  and  a  trial  is  had  between 
the  parties  upon  the  merits,  a  judgment  against  the  plaintiff;  while  it  stands  unrevers- 
ed, will  bar  any  other  suit  for  the  same  cause.    (Hughes  v.  Blake,  1  Mason's  Rep. 
515, 519, per  Story,  J.)     But  it  must  appear  that  the  trial  was  on  the  merits;  for  if 
the  cause  went  off  on  a  technical  defect,  it  would  virtually  negative  the  averment  that 
the  causes  of  action  were  the  same,    (id.)    So,  if  the  cause  went  off  because  the  debt 
wa8ijotdue,or  because  the  court  had  not  jurisdiction,  the  judgment  will  constitute  no 
bar  to  a  recovery  on  the  merits  in  another  suit.    (Estill  v.  Taul,  3  Yerg.  467,  470,  per 
Catron,  J.)   And  upon  the  same  principle,  a  judgment  in  a  suit  brought  against  the 
endorser  of  a  note,  rendered  in  favor  of  the  endorsee,  upon  the  ground  that  the  suit 
^raspreioaturelyconmienced,  before  notice  had  been  given,  wifl  constitute  no  bar  to 
a  suit  after  notice.    (The  New-England  Bank  v.  Lewis,  8  Pick.  Rep.  1 18.)    In  these 
and  eimilar  eases,  the  merits  of  the  second  suit  cannot  be  said  to  have  been  tried  in  the 
former,  but  were  necessarily  excluded,  and  therefore  the  plaintiff  ought  not  to  be  barred. 
(SeeM'Douald  v.  Rainor,  8  John.  Rep.  442 ;  Hutchins  v.  Fitch,  4  id.  S22 ;  The  New- 
Eagiaad  Bankv.  Lewis,    8  Pick.  Rep.  fl8,  per  Wilde,  J.,  and  see  post,  note  590,  p. 
«S7,8.) 

^jVherejudgment  for  the  defendant  has  been  rendered,  on  the  ground  of  some 

^poraiy  disability  of  the  plaintiff  to  sue,  as  that  he  is  an  alien  enemy,  such  judgment 

^Monnuobar  to  a  suit  brought  aAer  tlie  disabilitiy  shall  have  been  removed.    But 

uKjudgoient  changes  the  onus  proband i,  and  ih  the  second  action  the  plaintiff  will 

'**^^  to  show  that  the  didflbiiity  no  longer  exists.     This  was  said  by  Phelps,  J,,  deliv- 

^""Jthe  opinion  of  the  court  in  Dixon  v.  Sinciear,  (4  Verm.  Rep.  854,  361.)    The 

'^^  features  of  the  case  presented  were  as  fblbws ;  a  judgment  had  been  render- 

^ tortile  plaintiff  by  the  mutual  agreement  of  tlie  parties,  subject  to  the  award  of 

<^1aio  arbitrators,  upon  an  offset  pleaded ;  the  arbitrators  failing  to  make  any  award, 

^piaiodff  brought  debt  on  the  judgment:  the  defendant  pleaded  that  the  judgment 

'^^  been  rendered  on  the  condition  above  mentioned,  and  that  he  was  ready  and  wil- 

'^  to  proceed  with  the  arbitration,  but  the  plaintiff  refused ;  the  plaintiff  replied,  ad- 

^lliogtbe  agreement,  but  dg^ied  the  defendant's  readiness  and  willingness  to  pio- 

^  with  the  arbitration,  and  alleged  that  he  had  refused  to  do  so,  though  request- 

^«   Upon  this,  issue  was  joined,  a  trial  had,  and  verdict  and  judgment  rendered  for 

^de/endant.     The  plaintiff  afterwards  brought,  another  action  on  the  original  judg- 

OKa^and  the  defendant  pleaded  in  bar  the  former  judgment  of  tlie  court  in  his  favor 

The  plaintifi'  replied,  setting  forth  the  foregoing  facts,  and  insisted  that  the  former 


Digitized 


by  Google 


836  Of  VerdkU  and  Judgments,  [Ch.  2. 

judgment  vvas  not  rendered  upon  the  merits ;  aad  on  demurrer  to  the  replication,  the 
court  held  that  the  defence  relied  on  in  the  former  suit  was  of  a  permanent  character, 
and  the  replication  insufHcient.    (id.) 

A  diseontiniumee  of  a  former  suit  for  tlie  same  cause,  is  no  bar  to  a  second  actioD; 
(Hull  v:  Blake,  13  Mass.  Rep.  153, 155 ;)  nor  is  it  evidence  to  show  that  the  plaintiff; 
when  he  instituted  the  first  suit,  did  not  consider  himself  entitled  to  recover;  no  legal 
conclusion  is  to  be  drawn  from  so  imperfect  a  proceeding.  (Sweigart  v.  Frey,  8  Serg. 
&  Rawle,  399,  305.)  But  a  retraxit,  it  is  said,  is  a  her ;  for  it  is  an  open  and  voluntary 
renunciation  of  the  suit  in  court  (3  Black.  Com.  296.  Co.  Litt.  138,  b.,  et  seq.)  A 
wmsuUy  however,  is  like  a  discontinuance ;  and  even  if  rendered  after  a  hearing  upon 
the  merits,  it  is  no  bar  to  a  subsequent  suit.  (Bridge  v.  Sumner,  1  Pick.  Rep.  371. 
Melchart  v.  Halsey,  3  Wils.  Rep.  149,  Morgan  v.  Bliss,  3  Mass.  Rep.  113.)  This 
rule  however  has  some  exceptions,  and  a  nonsuit  is,  in  a  few  instances,  peremptory: 
thus,  "  in  a  quare  impedit,  if  the  plaintifl'  be  nonsuit  after  appearance,  the  defend- 
ant shall  make  a  title,  and  have  a  writ  to  the  bishop ;  and  this  is  peremptory  to  the 
plaintiff,  and  a  good  bar  to  another  quare  impedit."  (Co.  Litt.  139,  aw)  So  in  a  writ 
de  nativo  lutbendo,  in  an  appeal  of  murder,  rape,  robbery,  &c.  and  in  an  attaint  or  an 
appeal  of  mayhem,  if  the  plaint!  (T  become  nonsuit  after  appearance,  it  is  peremptory; 
and  a  discontinuance  will  have  the  same  effect  (id.)  But  "  exceptio  prchat  regulam  ; 
for  these  cases  excepted,  stand  upon  their  special  and  particular  reason,  and  fall  not 
within  the  general  reason  of  tlie  rule."  (id.)  In  ordinary  oases  it  is  otherwise,  and  a 
judgment  of  nonsuit  leaves  the  plaintiff  at  liberty  to  prosecute  a  new  suit  for  the  same 
cause.  (Bennett  v.  Hull,  10  John.  Rep.  364.  Brintnell  v.  Foster,  7  Wend.  Rep.  103. 
Elwell  v.  M'Queen,  10  id.  519.)  A  nolle  prosequi  is  no  bar.  (Lindsay  v.  The  Corn- 
wealth,  2  Virg.  Gas.  345.) 

And  a  decision  of  the  court  in  favor  of  the  defendant,  upon  an  agreed  statement  of 
facts,  and  a  nonsuit  entered  with  judgment  thereon  for  the  costs  of  the  defendant,  con- 
stitute no  bar  to  a  subsequent  action.  (The  Inhabitants  of  Knox  v.  The  Inhabitants 
of  Waldoborough,  5  Greenl.  Rep.  185.)  But  a  judgment,  in  Kentucky,  dismissing  a 
suit  *'  agreed,"  (which  means  that  the  parties  have  by  their  agreement  adjusted  the 
subject  matter  in  controversy  in  tliat  suit,)  is  a  bar  to  any  other  suit  for  tlie  same 
cause*  (The  Bank  of  the  Commonwealth  v.  Hopkins,  2  Dana's  Rep:  395.)  And  a 
)udgroent  of  the  United  States  district  court,  affirmed  by  the  %upreme  court,  which  con- 
cludes in  these  words,  *' judgment  must  be  given  for  the  defendant,  and  the  plaintiff's 
petition  must  be  dismissed,"  will  be  considered  not  as  a  nonsuit  merely,  but  final  in  fa- 
vor of  the  defendant,  and  as  res  adjudieata  in  another  action  for  the  same  demand. 
(Keene  v.  M'Donough,  8  Mart  Lou.  Rep.  185,  187.) 

In  New- York,  where  there  is  a  trial  before  a  justice  of  the  peace,  the  plaintiff  may 
elect  to  become  nonsuit  at  any  time  before  the  cause  is  finally  submitted  to  the  judg- 
ment of  the  court ;  but  af\er  it  is  so  submitted,  the  i^aintifi' cannot  become  nonsuit,  nor 
withdraw  his  action ;  and  though  he  endeavor  to  do  so,  the  judgment,  whatever  may 
be  the  particular  form  of  it,  will  be  a  bar  to  a  second  action.  (Hess  v.  Beekman,  II 
John.  Rep.  457.  Elwell  v.  M'Queen,  10  Wend.  Rep.  519.  Brintnall  v.  Foster,  7  id. 
103.)  But  where  there  had  been  a  trial  on  the  merits,  and  a  final  submission  for  de- 
cision, yet  nothing  appearing  upon  the  docket  of  the  justice,  save  an  entry  in  these 
words:  "on  hearing  plaintiff's  proof,  ordered  judgment  of  nonsuit;  costs,  $1,88;'* 
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held,  that  the  judgment  was  no  bar  to  a  new  suit  for  the  same  cause,  notwithstanding 
the  justice  entered  the  judgment  by  mistake,  supposing  that  no  other  than  a  judgment 
of  nonsuit  was  proper,  under  the  circumstances.  (Brintnall  v.  Foster,  7  Wend.  Rep. 
103.)  This  was  upon  the  ground,  however,  that  the  verity  of  the  justice's  docket 
ooukl  not  be  attacked  collaterally,  and  that  parol  evidence  to  show  that  the  justice  went 
into  the  merits  of  the  controversy,  and  should  have  given  judgment  final,  was  inadmis- 
nbie.  (id.  104.)  In  a  subsequent  case,  where  the  docket  showed  a  trial  on  the  mer- 
its and  submission  ibr  judgment,  though  the  justice  had  entered  judgment  of  nonsuit, 
yet  the  oourt  held  that  it  was  a  bar  to  a  new  suit  for  the  same  cause.  (Elwell  v. 
M'Ctueen,  10  Wend.  Rep.  519.)  And  tliough  a  plaintiff  may  elect  to  become  nonsuit 
in  a  justice's  court,  afler  a  trial  by  jury  and  before  verdict,  as  in  the  higher  courts ; 
(Piatt  T.  Storer,  5  John.  Rep.  346 ;)  yet,  afler  verdict,  the  justice  is  bound  perempto- 
Tily  to  render  judgmet  according  to  it;  and  if  he  do  not,  the  plaintiff  is  nevertheless 
barred  of  a  new  action  for  the  same  cause.  (Felter  v.  Mulliner,  2  John.  Rep.  181. 
Youngv.Ovcracker,  2id.  191.) 

Tbe  record  of  a  Toiuutary  confession  before  a  justice,  and  payment  of  the  whole  pen- 
alty, may  be  pleaded  in  bar  to  an  action  qui  tam.  These  voluntary  confessions  of 
breaches  of  the  minor  statutes  in  the  criminal  code,  the  court  will  generally  sanctk>n ; 
opcciBJIy  where  the  penalty  is  defined  and  fixed  by  law.  But  the  court  would  hardly 
incline  to  screen  an  ofiender  who  had  conomitted  perhaps  a  violent  battery,  and  in- 
duced the  magistrate  to  impose  a  fine  every  way  inadequate  to  the  ofience.  (Hamil- 
ton v.  Williams,  1  Tyler's  Rep.  15.)  This  latter  has  been  directly  resolved  in  Vir- 
P^-  (The  Commonwealth  v.  Jackson,  3  Virg.  Cas.  501.) 


NOTE  590— p.  334. 


So,  where  B.  brought  trespass  against  C.  for  an  injury  done  to  two  horses,  in  conse- 
^^  of  which  one  of  them  died ;  the  trespass  on  one  of  them  was  on  one  day, 
and  on  the  other  at  another  day ;  and  the  court,  on  motion  of  the  defendant,  com- 
pelled the  plaintiff  to  elect  for  which  trespass  he  would  proceed,  who  thereupon 
eleclcd  to  go  for  the  injury  done  to  the  horse  that  survived,  and  he  had  a  verdict 
•ccordingly.  The  executors  of  B.  aflerward  brought  another  oction  for  the  tres- 
Pwon  the  horse  which  died ;  the  plaintiff,  in  his  replication  to  the  defendant's  plea 
of  a  former  recovery,  set  forth  the  above  facts  by  way  of  protestando ;  and  held,  that 
^h  the  replication  was  insufficient,  in  not  denying  a  former  recovery  for  the 
*ne  matter,  yet  the  former  recovery  was  no  bar,  since  it  appeared  that  the  injuiy 
^  to  the  horse  which  died,  was  not  taken  into  consideration  by  the  jury.  (Sni- 
per v.  Croy,  2  John.  Rep.  227.  See  S.  P.,  Phillips  v.  Berrick,  16  id.  136;  Hale  v. 
^ro9,6Cowen'8  Rep.  225;  Wheeler  v.  Van  Houten,  12  John.  Rep.  311,  313.) 
Snider  v.  Croy,  supra,  has  been  very  seriously  questioned  in  Pennsylvania,  on  the 
ground,  that  as  the  plaintiff  in  the  first  suit  had  thought  proper  to  blend  distinct  and 
independent  causes  of  action  in  the  same  count,  thus  treating  them  as  constituting  one 
ifldiviiibfe  claim,  it  was  not  competent  in  the  second  suit  to  show  that  both  were  not 
f  and  determined,  for  that  would  be  in  contradiction  of  the  former  record. 

jr.  Heebie,  6  Serg.  &  Rawle,  5t,  60;  S.  C,  4  id.  246.)    For  this  reason,  Gib- 
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son,  J.,  who  delivered  the  opinion,  deemed  the  decision  against  principle,  and  not  au- 
thorized hy  Seddon  v.  Tutop,  cited  in  the  text,  which  it  professes  to  follow.  But 
quere ;  for  Seddon  v.  Tutop  was  decided  upon  no  such  technical  distinction,  but  up- 
on the  broad  ground,  that  the  cause  of  action  in  the  second  suit  had  not  in  fact  been 
litigated  in  the  first.  And  the  judges,  delivering  their  opinions,  refer  to  Hitchin  v. 
Campbell,  (2  W.  Black.  827,  3  Wils.  804,  S.  C.,)  where  the  principle  is  conceded,  that 
if  the  real  merits  of  the  second  action  have  not  been  decided  in  the  first,  the  prior  judg- 
ment is  no  bar.  (See  2  Starkje's  Ev.  199,  200,  S.  P. ;  also  the  next  preceding  note ; 
and  Godson  v.  Smith,  2  Moore's  Rep.  ]  57.) 

And  this  leads  us  to  observe,  that  whenever,  as  in  the  foregoing  cases  and  others  of 
a  kindred  character,  a  question  is  made  respecting  the  identity  of  the  matters  litigated 
in  the  first  suit,  parol  evidence  is  admissible  to  show  what  transpired  upon  the  former 
trial,  and  thus  explain  the  record.  (Parker  v.  Thompson,  3  Pick.  Rep,  429.  Cist  v. 
Zeigler,  16  Serg.  &  Rawle,  282,  285.  Stevens  v.  Payne,  2  Root's  Rep.  83.  Wood 
V.  Jackson,  8  Wend.  Rep.  9.  Burt  v.  Sternburgh,  4  Cowen's  Rep.  559.  Gardner  t. 
Buckbee,  3  id.  120.)  If  the  record  shows  that  the  first  suit  was  appatentty  for  the 
same  cause  of  action  sought  to  be  litigated  in  the  second,  it  will  be  prima  facie  evi- 
dence that  such  cause  of  action  has  once  passed  in  remjudicatem;  and  hence  the  onus 
will  devolve  upon  the  party,  against  whom  the  record  is  used,  to  show  the  contrary. 
(Philips  V.  Berrick,  16  John.  Rep.  136.  Hale  v.  Andrus,  6  Cowen's  Rep.  325.  Sni- 
der V.  Croy,  2  John.  R.  227.  Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  424.  Cutler  v. 
Cox,  2  Blackf.  178.  Squires  v.  Whipple,  2  Verm.  Rep.  11 1, 114.  Pickett  v.  Claii^ 
borne,  4  Call's  Rep.  99,  106.  Young  v.  Black.  7  Cranch,  565.  Lord  Bagot  v.  Wil- 
liams, 3  Bam.  &  Cress.  239.  Roscoe  on  £v.  101.)  And  this  he  should  do  in  no 
equivocal  manner,  but  by  clear  and  decisive  testimony,  which  shall  remove  all  resona- 
ble  doubt.  (See  per  Lord  Kenyon,  C.  J.,  Seddon  v.  Tutop,  cited  in  the  text;  also 
per  Duncan,  J.,  Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  424,  429.) 

There  are  cases  which  seem  to  discountenance  the  admissibility  of  evidence  aliunde 
in  aid  of  a  record :  thus,  in  Sintzenick  v.  Lucas,  (1  Esp,  N.  P.  C.  43,)  the  action  was 
for  unskilfully  varnishing  certain  prints.  On  the  trial,  Garrow,  for  the  defendant,  after 
the  plaintiff  had  stated  his  case,  took  a  preliminary  objection,  which,  if  sufficient,  went 
to  the  ground  of  tlie  action :  it  was  this,  that  an  action  had  been  brought  by  the  pres- 
ent defendant  against  the  present  plaintiff,  in  the  common  pleas,  for  work  and  labor, 
which  work  and  labor  was  the  varnishing  of  these  identical  prints.  He  contended  that 
the  present  plaintiff  might  have  set  up,  as  matter  of  defence  to  the  first  suit,  that  the 
prints  had  been  spoiled,  and  hence  that  the  verdict  in  that  action  was  conclusive  evi- 
dence that  the  varnishing  of  tliese  prints  had  been  done  in  a  skilful  and  worknuinlike 
manner,  agreeably  to  the  doctrine,  ante,  note  588,  p,  830.  He  therefore  tendered  the 
record,  in  that  action,  as  conclusive  evidence  in  this.  Erskine,  for  the  plaintiff,  said 
that  the  pleadings  in  that  action  were  for  work  and  labor  generally,  witli  a  plea  of  the 
general  issue.  And  Lord  Kenyon  "  was  clearly  of  opinion,  tliat  the  record  ofiered  in 
evidence  could  not  conclude  tlie  present  action,  or  prove  any  thing  in  the  case.  That 
in  order  to  make  a  record  evidence  to  conclude  any  matter,  it  should  appear  that  that 
matter  was  in  issue,  which  should  appear  from  tlie  record  itself;  nor  should  evidence 
be  admitted,  that  under  such  a  record,  any  particular  matter  came  in  question.  That 
the  record  of  the  cause  in  the  common  pleas  was  general,  applying  to  every  case  of 
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vork and  labor;  and  to  inquire  whether  the  object  of  it  was  to  recover  for  the^work 
done  in  varnishing  the  prints;  and  whether  the  defendant  in  that  action  had  availed 
Inmself  of  the  circumstance  of  their  having  been  unskilfully  done,  would  be  to  try  that 
eaitse  over  again  in   this  court.    His  lordship  theref()re  rejected  the  evidence."    (id. ; 
MiaeeS.?.,  Church  v.  I,eavenworth,  4  Day's  R.  274, 277,  per  Swift,  J. ;  Ryer  v.  At- 
mtfiT,id.431, 43S,  per  Swift,  J. ;  Smith  v.  Sherwood,  4  Conn.  R.  276, 282,  per  Hosmer, 
C.].\Bndford  V.  Bradford,  5  id.  127.)  But  the  great  preponderance  of  American  au- 
thoritjisin  favor  of  the  admission  of  parol  evidence,  as  will  be  seen  by  the  cases  before 
referred  to  in  this  note«     Indeed,  this  principle  of  admitting  evidence  aliunde,  to  expla in 
a  record  of  a  former  suit,  and  identify  the  matters  to  which  it  relates',  would  appear  to 
be  indispenBable  to  the  efficient  administration  of  justice.    Suppose,  for  instance,  A. 
has  brought  an  action  against  B.,  in  which  he  declared  for  goods,  wares  and  merchan- 
£se,  Bold  and  delivered,  and  recovered  judgment     He  then  brings  an  action  of  tro- 
TCr  against  B.,  for  taking  and  converting  the  identical  property,  the  value  of  which  he 
obtained  aalisfaction  for  in  the  first  suit.  .  But  this  identity  does  not  appear  by  the  for- 
mer record,  for  the  declaration  there  was  general,  specifying  nothing.    How  then  is 
B.  to  protect  himself  against  being  made  liable  a  second  time  for  the  same  thing,  un- 
less he  is  aDowed  to  introduce  evidence  aliunde  in  explanation  of  the  former  record  ? 
Or  take  the  very  case  of  Sitzenick  v.  Lucas,  supra,  which  is  the  neucleus  of  most  of  the 
authorities  denying  the  admissibilty  of  this  kind  of  evidence.    Suppose  that  the  dam- 
ages  which  the  plaintiff  claimed  in  the  latter  suit,  had  in  point  of  fact,  been  litigated 
in  the  former,  by  way  of  defence,  and  allowed  to  him;  if  the  doctrine  which  Ld.  Ken- 
yon  is  r€porte(2  to  have  advanced,  be  correct,  nothing  could  prevent  the  plaintiff  from 
obliging  the  defendant  to  respond  twice  for  the  same  injury.    Or  had  the  plaintiff,  in 
the  latter  suit,  neglected  to  avail  himself  of  the  matters  upon  which  he  predicated  his 
right  of  recovery,  as  a  defence  in  the  former  suit,  in  which  case  he  would  be  barred,  (see 
ante,  note,  588  p.  830,)  the  defendant,  according  to  the  doctrine  laid  down  by  his 
lordship,  must  inevitably  be  precluded  from  availing  himself  of  this  defence,  because 
he  could  not  inquire  whether  the  object  of  the  first  suit  was  to  recover  for  the  work 
done  in  varnishing  the  prints.   It  appears  to  us  that  such  a  principle,  if  adopted  and  ear- 
ned out,  would  subvert  some  of  the  most  salutary  maxims  of  the  law,  and  open  a  door 
to  the  moat  Tezatious  litigation,  and  the  grossest  injustice.    "  Every  fact  which  exists 
on  leoord  must  be  proved  by  the  record ;  but  when  the  question  is  as  to  the  real  sub- 
ject matter  of  a  suit,  or  to  show  a  bar  to  another  suit,  or  to  lay  the  foundation  of  an 
action  of  indemnity,  the  identity  of  the  cause  of  action  may  be  proved  by  other  than 
record  evidence."    (Per  Parker,  C.  J.,  Parker  v.  Thompson,  3  Pick.  429,  433,  4.    See 
Mhcffer  v.  Herr,  17  Serg.  &.  Rawle,  319, 226,  per  Houston,  J.)    Whether  any  matter 
bas  been  tried  between  the  same  parties,  and  decided  before,  is  a  fact  depending  in 
part  on  parol  evidence,  and  partly  on  the  record.    (Cist  v.  Zeigler,  16  Serg.  &  Rawle, 
S82, 285.    Crotzer  v.  Russell,  9  id.  81,  83.)    And  such  is  the  doctrine  in  England,  no 
lew  than  in  this  country.    (See  2  Starkie's  Ev.  200.    2  Ev.  Poth.  347.    Seddon  v. 
Tutop,  6  Dum.  &  East,  607.    Martin  v.  Thornton,  4  Esp.  N.  P.  C.  180.    Lord  Ba- 
gotv.  Williams,  3  Bam.  &  Cress.  239.) 

But  although  yon  can  explain^  it  is  not  competent  to  add  to  or  contradict  a  record. 
(See  ante,  p.  316,  et  seq.  of  the  text,  and  notes  550,  551,  p.  799.)  Hence,  where  the 
nooidof  a  former  suit  shows  distinctly  what  matters  were  in  issue  and  decided,  pa- 


Digitized 


by  Google 


840  Of  Verdicts  and  Judgments,  [Ch.  2« 

rol  evideoce  is  inadmissifale  to  establish  that  other  matters,  not  withiQ  the  issue,  were 
likewise  decided.  This  we  deem  a  fair  deduction  from  most  of  the  cases  above  refer- 
red to,  and  will  be  found,  moreover,  directly  sustained  by  Manny  v.  Harris,  (2  John. 
Rep.  24.)  There  the  point  specifically  put  in  issue  in  the  former  suit  was,  whether 
Harris  had  or  had  not  tendered  the  monies  due,  to  entitle  himself  to  a  deed  for  the 
land  contracted  to  be  sold ;  and  the  question  was,  whether  the  defendant  in  the  latter 
suit  could  be  permitted  to  prove  that  the  demand  claimed  by  the  plaintiff,  though 
not  in  issue,  was  taken  into  consideration  and  allowed  to  him.  The  court  held  that 
such  evidence  was  inadmissible.  And  Spencer,  J.,  who  delivered  the  opinion,  went 
expressly  upon  the  ground,  that  by  tlie  record  of  the  fi>rmer  suit,  it  appeared  the  issue 
did  not  warrant  the  giving  of  the  plaintiff's  demand  in  evidence ;  and  hence  evidence 
aliunde  in  the  latter  suit,  to  show  that  the  jury  in  the  former  did  decide  upon  it,  ought 
not  to  be  received,  (id.  29,  30.)  Manny  v.  Harris  has  been  sometimes  construed,  as 
going  the  whole  extent  of  denying  the  admissibility  of  parol  evidence  in  aid  of  a  for- 
mer verdict  and  judgment,  in  all  cases.  We  therefore  find  it,  especially  in  the  Ameri- 
can reports,  ^'  cheek  by  jowl"  with  Sintzenick  v.  Lucas,  supra,  and  quoted  by  judges 
and  counsel,  as  sustaining  exactly  the  same  principle.  A  moment's  attention  will  serve 
to  show  that  this  is  an  entire  misapprehension.  In  Sintzenick  v.  Lucas,  the  matter 
sought  to  be  afiected  by  the  former  proceeding  was  within  the  issue  joined,  and 
might  well  have  been  there  litigated  and  decided.  In  Manny  v.  Harris,  on  the  contra- 
ry, the  matter  xcas  not  in  inue,  and  could  not  have  been  decided.  Sintzenick  v.  Lu- 
cas, therefi>re,  decides  that  you  shall  not  explain  a  record  by  parol  evidence ;  Manny  v. 
Harris  merely  says,  that  you  shall  not  add  to  or  contradict  it.  See  further  on  this  sub- 
ject, post  note  594,  p.  847,  8.) 
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See  Golightly  v.  Jellicoe,  4  Durn.  &  East,  147,  note  (a,)  S.  P. 

But  if  the  subject  matter  of  the  action  were  embraced  by  the  terms  of  the  submission^ 
then'the  award  would  be  a  bar,  even  though  such  subject  matter  had  not  been  inquired 
into  by  the  arbitrators.  This  we  deem  consistent  with  what  was  said  by  Lord  Mans^ 
field  in  Golightly  v.  Jellicoe,  supra,  and  by  Buller,  J.  in  Ravee  v.  Farmer,  cited  in  tlie 
text.  And  accordingly,  in  Smith  v.  Johnson,  (15  East,  213,)  where  the  submission  was 
of  all  manner  of  actions  and  causes  of  action,  and  the  defendant  claimed  a  deduction 
from  the  award  for  a  charge  which  had  not  been  brought  forward  before*  the  arbitra- 
trars.  Lord  Ellenborough  said,  "  Here  is  a  reference  of  all  matters  in  difierence ;  and 
it  appears  that  the  subject,  in  respect  of  which  the  deduction  is  now  claimed,  was  a 
matter  in  difierence  at  the  time,  and  within  the  scope  of  the  reference :  notwithstand- 
ing which,  the  defendant  contends  that  he  was  not  obliged  to  bring  forward  the  whole 
of  his  case  before  the  arbitrators,  but  might  keep  back  a  part  of  it,  in  order  aflerwards 
to  use  it  as  a  set-off.  But  it  was  competent  to  him  to  have  brought  the  whole  under 
the  consideration  of  the  arbitrators ;  and  therefore,  without  deciding  against  the  au- 
thority of  Golightly  v.  Jellicoe,  or  the  case  cited  from  the  civil  law,  I  think  that  where 
all  matters  in  difierence  are  referred,  the  party,  as  to  every  matter  included  within  the 
subject  of  such  reference,  ought  to  come  forward  with  tlie  whole  of  his  case."    And 
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per  Baily,  J.  (id.  315 :)  "  The  defendant,  in  order  to  entitle  himself  Co  claim  this  de- 
duction, should  have  shown  that  it  was  not  matter  in  difiereaee  at  tlie  time  of  the  ref^ 
erence,  or  that  the  arbitrators  could  not  have  taken  it  into  their  consideration."    The 
court  held  the  ded action  not  allowable.    And  it  has  been  held  in  New-Tork,  that  an 
award  upoo  a  submission  of  all  demands^  is  conclusive  as  to  every  thing  constituting 
t  demand  upon  the  one  side  or  the  other,  at  the  time  of  submission ;  and  evidence  to 
show  that  any  particular  demand  was  not  inquired  into  before  the  arbitrators,  nor 
passed  upon  by  thena,  is  inadmissible.    (Wheeler  v.  Van  Houten,  12  John.  Rep.  311.) 
"  It  would  be  a  very  dangerous  precedent,"  say  the  court,  "  to  aMow  a  party,  on  a 
submisston  so  general,  intended  to  settle  every  thing  between  tlie  parties,  to  lie  l^y» 
and  submit  only  part  of  his  demands,  and  then  institute  a  suit  (or  the  part  not 
brought  before  the  arbitrators.    The  object  of  the  submisston  was  to  avoid  litigation ; 
and  neither  party  is  at  liberty  to  withhold  a  demand  from  the  cognizance  of  the  arbi- 
trators, on  such  a  submission,  and  then  to  sue  for  iL"    (id.  313 ;  see  also  De  Long  v. 
Stanton,  9  id.  38.)    A  submission  o£aU  demands  includes  questions  concerning  real  as 
wdl  as  personal  property.    (Munro  v.  Alaire,  2  Cain.  Rep.  320,  327.     Sellick  v.  Ad^ 
dams,  15  John.  Rep.  197.    Marks  v.  Marriott,  1  Ld.  Raym.  114.)    Where  the  de- 
fendant introduced  an  award,  reciting  that  the  parties  had  submitted  **  certain  dis- 
putes, controversies,  charges  and  demands,"  and  it  appeared  that  the  agreement  to 
submit  was  by  parol ;  held,  that  as  the  award  did  not  purport  to  cover  all  demands,  it 
was  only  prima  facie  evidence  that  the  subject  matter  of  the  present  action  was  bar- 
red, aad  that  parol  evidence  was  admissible,  on  the  part  of  the  plaintiff,  to  show 
what  claims  were  actually  put  before  the  arbitrator.    (Birbeck  v.  Burrows,  2  Hall's 
Rep.  N.  Y.  C.  P.  51.)    But  where  the  subject  matter  of  the  actk>n  was  dearly  within 
the  terms  of  the  submission,  the  award,  according  to  Wheeler  v.  Van  Houten,  supra, 
will  be  a  bar;  and  evidence  to  show  that  by  mistake  the  arbitrators  omitted  to  aDow 
tor  it,  win  not  alter  its  effect,  and  is  inadmissible:  so  with  regard  to  evidence  going  to 
impeach  an  award  for  partiality  or  corruption.    (Newland  v.  Douglass,  2  John.  Rep* 
62.    Bartow  v.  Todd,  3  id.  367.)    This  must  be  understood,  however,  with  reference 
to  a  court  of  law ;  for  chancery  may  relieve  in  such  cases,  and  for  that  purpose  may 
inquire  freely  into  the  mistake,  or  as  to  the  partiality  and  corruption  charged,    (id ; 
and  see  3  AtL  644 ;  2  Wils.  148 ;  1  Salk.  73.)    In  New-Hampshire,  a  submission  of 
aH  demands,  and  an  award  thereon,  will  only  bar  matters  actually  brought  before  the 
arbitrators ;  (Whittemore  v.  Whittemore,  2  New-Hamp.  Rep.  26 ;)  so  also  in  Maine ; 
(Bixby  V.  Whitney,  5  GreenL  Rep.  192 ;)  and  in  Massachusetts ;  (Smith  v.  Whiting, 
11  Mass.  Rep.  445 ;  Webster  v.  Lee,  5  id.  334 ;  Hodges  v.  Hodges,  9  id.  320 ;)  and 
it  would  seem  that  the  same  rule  prevails  in  Kentucky ;  (Engleman's  ex'rs  v.  Eogle- 
man,  1  Dana,  437;)  and  in  Vermont,  especially  where  the  submisskm  was  by  parol. 
(Buck  V.  Buck,  2  Verm.  Rep.  417.)    The  court,  however,  said  in  this  case  that  they 
were  not  prepared  to  open  the  door  to  go  back  of  Written  submissions  that  are  gene- 
ral and  the  awards  general,    (id.  421.)    In  all  these  cases,  where  the  award  is  mere- 
ly  conclusive  as  to  the  matters  actually  laid  before  the  arbitrators,  it  is  of  course  prop- 
er to  show,  by  parol  or  other  competent  evidence,  that  the  particular  demand  sought 
to  be  barred  was  not  laid  before  them. 
Vol.  !.•  106 
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NOTE  592— p.  S34. 

S.  C,  5  Dowl.  &  Ryl.  87. 

Where  a  plaintiff  ofiers  evidence  in  relation  to  a  claim  contained  in  one  count  of 
bis  declaration,  which  evidence  is  rejected  by  the  judge,  and  the  plaintiff,  instead  of 
striking  out  the  count  to  which  such  evidence  is  applicable,  sufiers  a  general  verdict 
to  pass  on  the  whole  case,  the  judgment  thereon  will  bar  a  new  action  for  the  claim 
so  attempted  1o  be  established.  (Smith  v.  Whiting,  11  Mass.  Rep.  445.)  But  where 
a  Widow  sued  an  executor  of  her  former  husband  for  money  had  and  received,  and  on 
the  trial,  to  prove  one  portion  of  her  demand,  gave  in  evidence  the  inventory  and  ad- 
ministration account  of  the  defendant,  charging  himself  with  the  very  demand ;  but  the" 
defendant  rebutted  this  evidence,  by  counter  proof,  that  the  monies  claimed  had  never 
been  received  by  him,  and  thus  defeated  a  recovery  for  that  portion  of  the  alleged 
ground  of  action ;  held,  that  the  judgment  was  not  a  bar  to  a  subsequent  suit,  brought 
by  the  widow,  afler  the  money  had  been  received  by  the  executor.  (Wilson  v.  Ham- 
ilton, 9  Serg.  &  Rawle,  424.)  If,  however,  a  claim  is  submitted  to  a  jury,  and  they 
disallow  it,  or  allow  less  than  the  plaintiff  is  entitled  to  recover,  a  verdict  and  judgment 
thereon  are  a  conclusive  bar  to  a  second  action  for  the  same  cause.  (Brockway  r. 
Kinney,  2  John.  Rep.  210.  Phillips  v.  Berrick,  16  id.  136.  Platner  v.  Best,  11  id. 
530.  Ir^nn  v.  Knox,  id.  365.)  Should  the  plaintiff,  in  such  case,  not  wish  to  hazard 
a  verdict  in  the  first  suit,  he  ought  to  enter  a  nolle  prosequi  on  the  charge  or  claim, 
and  thus  withdraw  it  from  the  consideration  of  the  jury.  (Brockway  v.  Kinney, 
supra.) 

This,  however,  can  only  be  done  in  those  cases  where  the  plaintiff's  demand  is  di- 
visible ;  for  where  it  consists  of  a  claim  indivisible  in  its  nature,  the  defendant  cannot 
be  vexed  by  having  it  split  up  into  separate  causes  of  action ;  and  a  judgment  in  a 
suit  for  part  of  the  claim  is  a  bar  to  a  subsequent  action  for  the  remainder.  Thus, 
where  several  actions  of  trover  were  brought  for  the  taking  of  several  articles 
of  goods  at  the  same  time  and  by  one  act,  it  was  held,  that  a  judgment  for  a 
part  of  the  articles  was  a  bar  to  any  other  action  for  the  residue.  (Farrington 
ct  al.  V.  Payne,  15  John,  Rep.  432.  Bales  v.  Quattlebom,  2  Nott  &  M'Cord, 
205,  S.  P.)  So  where  trover  was  brought  for  a  horse,  held  that  trespass  for  taking 
the  same  horse  could  not  aflerward  be  maintained ;  for  though,  in  trespass,  the  plain- 
tiff might  have  recovered  damages,  not  only  for  the  force  and  violence  in  taking  the 
horse,  yet,  having  elected  to  sue  for  the  horse  only,  or  its  value,  he  is  bound  by  his 
election,  and  shall  not  be  permitted  to  carve  two  suits  out  of  one  qause  of  action. 
(Hite  v.  Long,  6  Rand.  Rep.  457.)  So  of  an  entire  contract  for  the  payment  of  mon- 
ey; (Willard  v.  Sperry,  16  John.  Rep.  121;)  or  for  the  sale  of  goods;  (Smith  v. 
Jones,  15  id.  229 ;  Philips  v.  Berrick,  16  id.  136.)  And  an  account  for  goods  sold  and 
delivered,  consisting  of  several  distinct  items,  delivered  on  divers  days,  but  all  due,  is 
an  entire  demand  within  the  meaning  of  this  principle,  and  a  recovery  for  a  part  is  a 
bar  10  any  action  for  the  residue.  (Gumsey  v.  Carver,  8  Wend.  Rep.  492.  Bunnd 
v.  Pinto,  2  Conn.  Rep.  431 ;  and  see  Lane  v.  Cook,  3  Day's  Rep.  255.)  And  where 
a  party  brings  an  action  for  Sipart  of  an  entire  and  indivisible  demand,  and  obtains 
judgment  in  such  action,  he  cannot  subsequently  avail  himself  of  the  residue,  by  way 
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ofaet-ofi^  in  an  action  against  him  by  the  opposite  party.  (Miller  v.  Covert,  1  Wend. 
Rep.  487.)  Nor  can  a  party,  by  assigning  part  of  his  claim  to  another,  divide  an  en- 
tile cause  of  action,  nor  by  any  means  sustain  more  than  one  suit  on  it;  and  if  two 
mite  be  brought,  a  recovery  in  the  first  will  bar  the  second.  (Ingraham  v.  Hall,  11 
Serg.&Ravie,78.> 

InManachiisetts,  where  the  plaintifis  were  owners  of  a  close  and  a  mill  thereon,  on 
the  north  side  ofa  river,  and  their  mill-dam  was  rightfully  extended  to  land  on  the  oth- 
er tide,  wliich  they  did  not  own ;  and  the  defendants  crossed  the  river  below  the  plain- 
^alandj  and  destroyed  a  part  of  the  dam  on  the  south  side ;  having  effected  their 
object,  ibey  re-croased  the  river  at  the  same  place,  and  went  upon  the  plaintiff's  close : 
iteld,  that  the  destruction  of  tlie  dam,  and  the  entry  upon  the  close,  were  distinct  tres- 
punBjM  that  a  judgment  in  trespass  quare  clausum  fregit  for  the  latter  would  be  no 
bar  to  a  like  action  for  the  former.    (White  v.  Moseley  et  al.,  8  Pick.  Rep.  356.) 
ItiseometiiDes  made  a  question,  how  far,  and  under  what  circumstances,  a  judg- 
tiaa  finrmer  suit  wiH  bar  a  recovery  for  damages  subsequently  sustained  from  the 
KcaoK  complained  of  in  the  first  action.    In  Fetter  v.  Beale,  (1  Salk.  11,)  a  man 
^rou^t  an  action  of  assault  and  battery  for  beating  his  head  upon  the  ground,  and 
ncovered.  Ailerwards,  a  piece  of  his  skull  came  out,  in  consequence  of  the  bat- 
tery, aod  he  sued  again ;   but  the  former  recovery  was  held  to  bar  the  second 
■tiit  Siiower  urged,  in  this  case,  that  the  subsequent  damage  was  a  new  mat- 
ter, which  could  not  be  given  in  evidence  in  the  first  suit^  as  it  was  not  then 
^Bi0wn\  and  compared  it  to  a  nuisance,  where  every  new  dropping  is  a  new  act 
But  per  Holt,  C.  J. :  "  Every  new  dropping  is  a  new  nuisance,  (sec  Shadwell  v. 
Hntchinion,  4  Carr.  &  Payne,  333,)  but  here  is  not  a  new  battery ;  and  in  trespass,  the 
grieveottsness  or  consequence  of  the  battery  is  not  the  ground  of  action,  but  the  meas 
ore  of  damages,  which  the  jury  must  be  supposed  to  have  considered  at  the  trial." 
(id.)  So  where  the  plaintiff  sued  for  breach  of  covenant,  in  not  delivering  a  good  and 
"efficient  New-Orleans  boat,  and  was  defeated ;  but  afterwards  brought  an  action  of 
fraud,  aliej^g  deceit  in  the  delivery  in  not  disclosing  certain  latent  defects ;  held,  that 
wrth  actioDs  were  substantially  for  the  same  cause,  and  though  the  plaintiff,  since  the 
*ctioD  of  covenant,  had  sustained  furtlier  damages  from  the  defendant's  misconduct 
ID  regpecf  to  the  delivery,  yet  such  damages  could  constitute  no  new  cause  of  action, 
^  that  therefore  the  whole  was  barred.    (Culler  v.  Cox,  a  Blackf.  178,  181.)    And 
^re  a  landlord  had  sued  his  tenant  under  the  statute,  and  recovered  double  rent ; 
^  that  be  could  not  bring  case,  afterwards,  against  the  tenant,  though  he  had  lost 
tfe  aale  of  the  premises  in  consequence  of  such  holding  over.    (Crips  v.  Tala- 
^C}  i  M'Cord's  Rep.  20.)    But  if  money  is  awarded  to  be  paid  at  different  times, 
''^iiinpait  win  lie  on  the  award  for  each  sum  as  it  becomes  due.    (Cooke  v.  Whor- 
^S  Saund.  Rep.  337.    Wilson  v.  Hamilton,  9  Serg.  &  Rawle,  424,  429,  S.  P.) 
'^  itaeems,  that  on  a  promise  to  indemnify,  one  action  may  be  brought,  and  a  rc- 
^^7  had  for  a  breach  or  breaches ;  and  then  a  subsequent  action  on  the  same 
P'^^Buie,  for  another  breach  or  breaches,  happening  afUr  the  first  recovery.    (Hale  v. 
^*frMi  6  Cowen'fl  Rep.  225.) 


Digitized 


by  Google 


844  Of  Verdicts  and  Judgments,  [Ch.  2. 

NOTE  5»3— p.  SS4. 

A.  broitg!it  an  action  of  libel  agaiust  B.  for  charging  him  with  being  a  liar ; 
to  which  B.  plead  a  justification,  alleging  that  the  charge  was  true ;  and  on  the  trial, 
to  support  his  plea,  B.  offered  in  evidence  the  record  of  a  former  suit  for  slander, 
brought  hy  him  against  A.,  to  which  the  latter  plead  not  guiltj,  and  in  which  B.  ob- 
tained a  verdict  and  judgment :  the  object  of  this  evidence  was  to  show,  it  seenoa, 
the  falsity  of  the  words  charged  as  slanderous  in  the  first  suit,  and  thus  convict  A.  of 
having  lied  in  that  instance ;  it  was  inadmissible  in  many  points  of  view,  but  the 
court,  in  pronouncing  their  opnion,  put  its  rejection  upon  the  ground,  that  it  did  not 
and  could  not  establish  what  was  designed  to  be  made  out  by  it :  ^*1I,  indeed/'  say 
they,  *'  thb  defendant  in  the  former  suit  had  put  his  defence  on  the  truth  of  the  charge, 
*  and  had  failed  hi  the  proof,  it  would  have  been  his  misfortune,  and  the  matter  having  once 
passed  in  remjudieaiemi  he  would  have  been  precluded  from  contesting  it  when  again 
coming  in  question  incidentally  in  a  second  suit ;"  but,  it  is  added,  "  his  having  refus- 
ed to  rest  his  defence  on  the  truth  of  the  words  laid,  is  so  far  from  being  a  conclusive 
acknowledgment  that  they  were  untrue,  that  it  does  not  raise  even  a  presumption  that 
they  were  so,  l^ecause  it  might,  under  all  the  circumstances,  have  been  roost  eligible  to 
trust  to  the  plaintiff's  inability  to  prove  the  speaking,  or  to  avoid  the  risk  of  enhanced 
damages,  from  persisting  in  an  unsupported  accusation.  A  verdict  is  conclusive  as  to 
the  fact  found,  and  its  operation  would  therefore  be  intolerably  severe,  if  it  were  ex- 
tended^^to  any  thing  but  what  was  directly  and  expressly  passed  upon ;"  (Magaurin 
V.  Patterson,  6  Serg.  &  Rawle,  278, 280 ;)  aUler,  however,  it  appears  as  to  the  speak- 
ing of  the  words,  for  that  fact  was  expressly  passed  upon,  (id.)  Further,  see  the 
next  note  and  cases  there  cited ;  also  ante,  note  587,  p.  826. 


NOTE  594— p.  8S5. 


The  principal  reason  assigned  for  Lord  Mansfield's  decision  in  Sir  F.  Evelyn  v. 
Haynes,  cited  in  the  text,  is, "  that  no  issue  was  taken  in  the  first  action  upon  any  pre- 
cise  point."  This  doctrine  has  been  followed  Isy  some  American  cases.  In  Standish 
v.  Parker,  (2  Pick.  Rep.  20,)  an  action  on  the  case  was  brought  for  obstructing  a  way, 
claimed  by  the  plaintiff  as  appurtenant  to  his  land ;  the  general  issue  was  pleaded  by 
the  defendant,  and  a  verdict  found  for  the  plaintiff.  Af\erward  the  defendant  peti- 
tioned for  a  new  trial,  which  the  court  inclined  to  grant,  provided  the  verdict  and 
judgment  in  that  suit  could  be  made  to  conclude  the  petitioner  in  a  new  action  for  a 
continuance  of  the  supposed  injury.  They,  however,  on  examination,  came  to  a  di(^ 
ierent  opinion,  and  held  that  nothing  was  finally  dete?mincd  by  the  verdict,  save  the 
damages  for  the  interruption  covered  by  the  declaration ;  and  that  in  a  new  suit,  the 
petitioner  might  contest  the  respondent's  right  to  the  easement  in  question,  with  the 
same  freedom  as  if  no  verdict  had  been  rendered  relating  to  the  matter.  "  The  prin- 
ciple adopted,"  says  Parker,  C.  J.,  delivering  the  opinioa  of  the  court, "  is,  that  in  ac- 
tions of  trespass,  or  for  torts  generally,  nothing  is  conclusively  settled  but  the  point  or 
points  put  directly  in  issue.    Thus,  in  trespass,  upon  not  guilty  pleaded,  the  title  is  not 
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ooDcloded ;  though  if  the  titJe  is  put  in  issue  by  plea  of  soil  and  freehold,  the  verdict 

wiQ  be  cooclusive  in  another  action  of  trespass,  for  an  injury  done  to  the  same  land.    So 

in  actioDs  oo  the  case  for  interruption  of  lights  and  other  easements,  on  the  general  is- 

me,  tlie  title  is  not  settled,  though  if  tlie  defendant  pleads  a  title  in  bar,  and  issue  is 

lakeo  on  it,  the  verdict  shall  settle  that  point  for  future  actions."    (S.  P.,  see  Smith 

V.Sherwood,  4  Conn.  Rep.  276,  per  Hosmef,  C.  J. ;   Church  v.  Leavenworth,  4  Day's 

Rep,874,277,  perSwift,  J.;    id.  281,  per  Baldwin,  J. ;   Richmond  v.  Hays,  2  Penn. 

Rep.  493, 3,  per  Kirkpatrick,  C.  J. ;    Cowles  v.  Harts,  8  Conn.  Rep.  516.)    And  in 

Eyerv.  Atwater,  (4  Day's  Rep.  431,)  Swift,  J.,  says,  "  that  when  there  are  several 

dktioct  facts,  which  constitute  the  points  contested  between  the  parties,  no  auUiority 

can  be  found  that  will  warrant  tlie  admission  of  a  verdict,  as  evidence  to  prove  one  of 

the  several  facts  put  in  issue.    In  the  cases  reported  the  verdict  goes  to  the  whole  point, 

B  iKue,  and  not  to  a  part  of  the  facts."    (id.  434.) 

Tbm  much  is  perhaps  true,  that  when  a  judgment  is  used  in  pleading  as  a  technical 
eilQppel,  or  is  relied  on  by  way  of  evidence  as  something  con^/imve,  per  «e,  between 
the  parties,  it  must  appear  by  the  record  of  tlie  prior  suit,  that  the  particular  contro- 
versy BO  Bovgbt  to  be  precluded,  was  there  necessarily  tried  and  determined.    In  oth- 
er words,  ifj  in  such  cases,  the  former  record  clearly  shows  that  the  judgment  to  which 
this  efieet  is  ascribed,  could  not  have  passed  without  deciding  a  particular  matter,  it 
wili  be  eofisidered  as  having  settled  that  matter  for  all  future  actions ;  but  otherwise 
not.  Hence,  a  verdict  and  judgment  for  the  defendant,  on  the  general  issue  pleaded, 
in  wbieh  the  plaintiff  claimed  damages,  consequent  upon  the  defendant's  act  in  wrong- 
fully  raising  bis  mill-dam,  will  not  estop  the  plaintiff  from  alleging  the  same  act  as  the 
occasion  of  damages  subsequently  sustained.    For  the  finding  in  the  former  action 
my  bave  been  on  the  ground  that  the  plaintiff  was  not  injured  by  the  raising  of  the 
^^  or  bad  released  his  cause  of  action,  or  had  given  the  defendant  permission  to  do 
tbeaet  complained  of,  &c.  and  did  not  necessarily  determine  the  defendant's  right  to 
nise  bis  dam  and  continue  it  in  that  state.    (Shafer  v.  Stonebraker,  4  Gill  &  John.  345, 
^1 6.)  So  in  Maine,  a  verdict  and  judgment  in  favor  of  the  tenant,  upon  the  general 
"•win  a  writ  of  entry,  is  not  conclusive  evidence,  per  se,  of  title  in  him ;  for  the  statr 
vte  (1836,  ch.  344,)  having  declared  that  such  plea  shall  not  be  taken  as  an  admission 
oftbe  tenant's  seisin  and  possession,  it  may  be  that  he  prevailed  because  he  was  not 
Pn>^  in  possession.    (Cutts  v.  King,  5  Greenl.  Rep.  483.    See  Yaughan  v..  The 
Commonffealth,  2  Virg.  Cas.  273.)     But  a  former  verdict  and  judgment  for  the 
^ti^  in  replevin  on  the  issue  of  no  rent  in  arrear,  is  a  bar  to  an  action  for 
OK  and  occupation  for  the  same  rent,  for  which  distress  was  made ;  and  indeed 
to  «ve7  action  where  the  rent  is  again  demanded.     (Cist  v.  25eigler,  16  Serg. 
^  lUwie,  382.)    These  are  principles  upon  which  roost  of  our  American  autliorities 
>«in  to  unite,    (See  Spooner  v.  Davis,  7.  Pick.  Rep.  147 ;   Melvin  v.  W  biting,  id.  79 ; 
Cbton  V.  ChamWiss,  6  Rand.  86 ;    Smith  v.  Sherwood,  4  Conn.  Rep.  276 ;   Ryer  v. 
Atwater,  4  Day's  Rep.  433 ;   Green  v.  Thompson,  5  Greenl.  Rep.  224 ;    Maguarin 
^  PatemoD,  6  Serg.  &  Rawle,  278 ;  Burt  v.  Place,  4  Wend.  Rep.  691 ;   KiUieiffer  v. 
Ben,  16  Serg.  &  Rawle,  319 ;    Wood  v.  Jackson,  8  Wend.  Rep.  1,  36,  46 ;    Law- 
KDce  V.  Hunt,  10  id.  80, 82, 3,  per  Nelson,  J.  Sec  also  Rex  v.  Knaptoft,  4  Dowl.  &  Ryl. 
469, S. P.;   Bradford  ▼.  Bradford, 6 Conn.  Rep.  127 ;   Betts  v. Starr, id.  550 ;   Den- 
liBQo  V.  Hyde,  6  id.  508 ;   Hopkins  v.  Lee,  6  Wheat  Rep.  109.)    But  Standiah  v. 
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Parker,  supra,  and  Sir  F.  Evelyn  v.  Haynes,  have  undeniably  gone  much  further ;  in- 
deed we  fear,  that  should  these  adjudications  be  generally  sanctioned,  they  will  so  re^ 
striot  that  salutary  axiom  of  legal  policy,  *'  nemo  debet  bis  vexaripro  eadem  cinis€^"  as 
to  leave  it  little  more  than  a  mere  speculative  value.  Let  it  be  observed,  that  in  both 
cases  the  facts  essential  to  the  plain tifis'  right,  were  charged  in  the  respective  declara- 
tions, and  put  in  issue  by  the  general  plea  of  not  guilty.  The  jury  could  not  have  found 
as  they  did  in  either  case,  without  necessarily  deciding  that  the  facts  thus  alleged  oo 
one  side  and  denied  on  the  other,  were  true.  Tiie  claim  of  right,  therefore,  on  the  part 
of  the  plaintiffs,  had  in  every  legitimate  sense  been  distinctly  put  in  issue  and  direct- 
ly determined ;  aU  this  appeared  unequivocally  and  expressly  from  the  record  of  the 
former  suit ;  and  to  say  that  the  judgment  rendered  therein  should  be  inconclusive, 
because  the  issue  was  not  upon  a  ^^ precise  point,*^  appears  to  us  to  be  forsaking  the 
substance  for  a  shadow.  A  better  ground  for  Lord  Mansfield's  opinion  "  might,  per- 
haps, be  found  in  the  suggestion  tliat,  although  the  finding  of  the  jury  did  assert  the 
right  to  exist  in  the  plaintifi'  at  the  time  of  its  violation,  for  which  indemnity  is  recov- 
ered in  the  first  suit ;  yet,  tliat  it  does  not  irresistibly  follow  that  its  existence  continu- 
ed during  the  time  of  the  injury  complained  of  in  the  second."  (See  per  Porsey,  J., 
Shafer  v.  Stonebraker,  4  Giii  &  John.  345,  357,  8.)  Such  appears  to  be  the  doctrine 
in  Massachusetts,  as  settled  since  Standish  v.  Parker,  supra,  on  the  same  parties  com- 
ing before  the  court  in  a  subsequent  suit,  for  a  continuance  of  the  like  obstruction.  At 
the  trial  before  Wilde,  J.,  the  former  record  was  offered,  but  rejected,  because  tlie  tri- 
al there  was  -had  on  the  general  issue,  and  the  right  of  way  not  put  directly  in  issue 
by  the  pleadings.  On  motion  for  a  new  trial,  the  plaintifi' 's  counsel  contended  that, 
as  the  plaintifis  in  the  former  suit  could  not  have  recovered  in  that  action  without 
proving  a  right  of  way  in  them,  the  judgment  was  therefore  sufficient  to  throw  the 
burden  on  the  other  side,  to  show  tliat  this  right  had  been  divested  or  the  obstruction 
removed.  The  defendant's  counsel  relied  on  Standish  v.  Parker,  supra,  without  cit- 
ing any  other  authority ;  and  per  Curiamy — "  for  the  reason  assigned  by  the  plaintiffs' 
counsel,  we  think  the  record  in  the  former  action  was  admissible  evidence,  though  not 
conclusive."  (Parker  v.  Standish,  3  Pick.  Rep.  288,  9.)  Accordingly,  a  new  trial 
was  granted.  If  the  court  intended,  as  we  believe  they  did,  to  adopt  the  proposition 
advanced  by  the  plaintiffs'  counsel,  viz.,  that  in  order  to  avoid  tlie  effect  of  the  former 
judgment,  the  defendant  must  show  that  the  right  there  established  had  been  divested, 
or  the  obstruction  removed ;  then  we  are  at  liberty  to  suppose  that  they  meant  to  be 
understood  as  holding  also,  that  the  former  judgment  was  conclusive  upon  the  exist- 
ence of  the  right  claimed  at  the  iitng  to  which  the  judgment  related,  and  prima  facie 
evidence  only  of  its  continuance.  And  we  have  heard  it  intimated  that  Lord  Mans- 
field's opinion  in  Sir  F.  Evelyn  v.  Haynes,  should  be  construed  in  this  way ;  but  the 
statement  of  that  case  by  Lord  Ellenborough  in  3  East,  365,  will  hardly  admit  of  such 
a  construction ;  there  the  former  judgment  is  reported  to  have  been  held  not  conclu- 
sive upon  tlie  right  of  the  plaintiff,  because  it  could  ndphave  been  used  in  pleading  by 
way  of  estoppel ;  and  it  could  not  have  been  so  used,  because  "  no  issue  was  taken  in 
the  first  action  upon  any  precise  point."  It  is  proper  to  infer,  therefore,  tliat  if,  instead 
of  pleading  not  guilty  in  the  first  suit,  the  defendant  had  specifically  put  in  issue  the 
precise  point  of  right  claimed  by  the  plaintiff,  and  that  alone,  the  judgment  woukl  have 
been  pleadable  by  way  of  estoppel,  and  hence  conclusive.    And  yet  the  same  thing 
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Digbt  still  be  said,  viz.,  that  it  did  not  follow  that  such  right  continued  to  the  time  of 
the  aecond  obstruction  of  the  water  course.    How  does  this  case  agree  with  the  one 
ofStrutt  V.  Bovingdon  ?    (5  Esp.  N.  P.  C.  56.)    That  was  an  action  against  B.  and 
otheis,  for  diverting  w^ter  from  the  plaintiff's  mills.    On  the  trial,  the  plaintiff  gave  in 
CTideoce  a  former  action,  brought  many  years  before,  by  the  same  plaintiff  against  B., 
(onder  whom  the  defendants  justified,)  for  similar  injuries  to  those  complained  of  in  the 
latter  suit,  in  which  the  plaintiff  relied  on  the  same  right  and  recovered.    We  do  not 
learn  from  the  report  that  there  was  anything  like  a  ^^  precise  poinf^  in  issue,  or  in  other 
vorda,  an  issue  joined  upon  tlie  specific  question  of  right  and  that  exclusively,  appearing 
upon  the  record  of  the  former  judgment ;  and  yet,  notwithstanding  the  objection  that  the 
ddendants  were  not  the  same  in  both  suits,  Lord  Ellenborough  said,  '*  he  should  think 
himself  bound  to  tell  the  jury  to  consider  it.as  conclusive  of  the  rights  of  the  parties." 
So  Mr.  Starkie  lays  down  the  doctrine,  that  it  is  not  necessary  that  the  fact  to  be  prov- 
ed by  the  record,  should  have  been  solely  and  specifically  put  in  issue  on  the  former 
trial;  it  is  sufficient  if  it  was  a  fact  essential  to  the  finding  of  that  verdict ;  and  he  cites 
Rex  V.  Pancras,  (Peake's  Cas.  219,)  where  a  verdict  against  a  division  of  a  parish  for 
not  reptoring  a  road,  was  held  aflerward  conclusive  as  to  the  obligation  to  repair,  al- 
thou^  the  verdict  also  included  another  fact,  viz.,  that  the  rdad  was  out  of  repair, 
(2  Starkie's  Ev.  200,)  "  if  judgment  be  given  against  the  parish,  whetlier  after  verdict 
upon  sot  guilty,  or  by  default,  the  judgment  will  be  conclusive  evidence  that  the  whole 
parish  is  bound  to  repair,  unless  fraud  can  be  shewn."    (2  Saund.  Rep.  1 59,  a.,  n.  (10)*) 
See  ante,  note  587,  p.  827,  and  cases  there  cited. 

Widely  different  from  Sir  F.  Evelyn  v.  Haynes,  and  Standish  v.  Parker,  is  the  doc- 
trine held  in  New-York.    The  courts  there,  have  not  even  restricted  the  conclusive- 
ness of  former  judgments  to  cases  where  tlie  record  showed  that  tlie  point  sought  to  be 
bound  by  it  was  necessarily  determined;  but  have  given  to  the  principle  a  still  broader 
range  and  a  more  efficient  operation.    Thus,  in  Gardner  v.  Buckbee,  (3  Cowen's  Rep. 
1^))  tro  notes  had  been  given  upon  the  sale  of  a  vessel ;  one  of  the  notes  had  been 
prosecuted  in  the  marine  court  of  the  city  of  New-York,  where  the  defendant  pleaded  the 
scleral  issue,  and  gave  notice  of  a  total  failure  of  consideration,  because  of  fraud  in  the 
Kueof  the  vessel,  and  on  that  ground  succeeded  in  his  defence.    Afterward  the  second 
"Ote  was  prosecuted,  and  on  the  trial  the  defendant  offered  in  evidence  the  record  of 
the  formeT  suit    The  supreme  court  held  that  the  record,  with  proof  aliunde  tliat 
fraud  in  the  transaction  was  tlie  ground  upon  wliich  the  verdict  was  founded,  were 
condusive  against  the  pteintifF.    Woodworth,  J.,  who  delivered  the  opinion,  adopts 
*e  rule  laid  down  by  De  Grey,  Ch.  J.,  in  the  Dutchess  of  Kingston's  case,  and  then 
®y8-'  "  I  am  not  aware  that  it  has  been  departed  from  by  our  courts.    The  general 
Pnnciple  does  not  appear  to  be  controverted  by  the  counsel  for  the  defendant  in  error; 
^t  it  is  urged  that  the  judgment  in  the  marine  court  does  not  affirm  any  particular 
&ct  io  this  issue,  but  is  general  and  indefinite ;  and  that  from  the  language  of  the 
'^cord,  it  cannot  be  inferred  whether  the  two  cases  were  founded  on  the  same  or 
a  different  state  of  facts.    It  is  true  the  record  merely  proves  the  pleadings,  and  that 
judgment  was  rendered  for  the  defendant.     Without  other  proof  it  would  not  make 
wrt  a  defeflce.    The  record  shows  that  it  was  competent  on  the  trial  to  establish  the 
hud  of  the  plaintiff.     Whether  fraud  was  made  out,  and  whether  that  was  the  point 
opoD  which  the  decision  was  founded,  must  necessarily  be  proved  by  evidence  esctriq- 
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sic  the  record.  To  do  so  is  not  inconsistent  with  the  record,  nor  does  it  impugn  its 
Verity.  The  jury  must  have  passed  ujwn  the  fraud.  It  was  directly  in  question. 
Scott  testifies  that  the  unseaworthiness  was  not  disclosed  at  the  time  of  the  sale  \o 
the  defendant.  The  inquiry  then  was  solely  directed  to  the  question,  was  the  vessel 
unseaworthy,  and  had  the  plaintiff  knowledge  of  that  fact  when  he  sold  ?  By  the  find- 
ing of  the  jury,  both  propositions  are  affirmed.  The  judgment  became  conclusive  be- 
tween the  parties  on  these  points,  and  is  an  effectual  bar  to  the  action  to  recover  tlie 
residue  of  the  consideration  money."  (id.  126,  7.)  So  also  in  Burt  v.  Sternberghy 
(4  Cowen's  Rep.  559.)  That  was  an  action  of  trespass,  quare  dattsumfregit,  in  which 
tlie  defendant  claimed  title  to  the  premises.  At  the  circuit  the  plaintiff  ofiered  a  rec- 
ord of  a  former  suit  for  a  trespass  upon  the  same  premises,  in  which  the  plaintiff  had 
recovered ;  and  accompanied  it  with  parol  evidence,  to  show  that  the  defendant  on 
that  occasion  set  up  the  same  title  relied  on  by  him  in  the  latter  suit.  The  judge  decid- 
ed that  such  record  and  evidence  were  conclusive  as  to  the  plaintiff ^s  title,  and  the  su- 
preme court  sustained  the  decision.  It  was  there  put  upon  the  ground  that  the  record,  to- 
gether witli  the  evidence  aliunde,  showed  that  the  former  verdict  must  have  turned  on  the 
point  of  title — the  precise  question  which  the  defendant  sought  again  to  agitate.  "  The 
decision  of  the  judge,"  say  the  court,  "  that  the  former  recovery,  and  the  evidence  offer-: 
ed  by  the  plaintiff,  were  conclusive  evidence  of  the  plaintiff's  title,  must  be  understood 
as  having  been  made  af\er  the  defendant  had  disclosed  the  defence  and  title  on  wliich 
he  relied ;  and  as  determining  nothing  more  than  that,  in  relation  to  that  title,  the  recov- 
ery and  evidence  were  conclusive."  But  the  defendant  might  have  shown,  if  he  could, 
that  he  had  acquired  title  since  the  former  trial,  or  any  title  other  than  that  which  had 
been  passed  upon  in  the  former  trial,  (id.  563,  4.)  These  cases  were  succeeded  by 
Jackson  v.  Wood,  (3  Wend.  Rep.  27,)  where  (he  same  court,  apparently  without  ad- 
verting to  their  previous  decisions,  held,  that  to  make  a  record  evidence  to  conclude 
any  matter,  it  must  appear  from  the  record  itself,  that  such  matter  was  in  issue,  and 
that  evidence  aliunde,  to  show  what  came  in  question  under  it,  was  inadmissiWe.  The 
leading  authorities  relied  6n  by  Marcy,  J.,  who  delivered  the  opinion,  are  Sintzenick 
V.  Lucas,  (1  Elsp.  N.  P.  C.  43,)  Manny  v.  Harris,  (2  John.  Rep.  24,)  Smith  v.  Sher- 
wood, (4  Conn.  Rep.  276,)  Ryer  v.  Atwater,  (4  Day's  Rep.  433,)  Outram  v.  More- 
wood,  (3  East,  346,)  most  of  which  do  measurably,  and  some  of  them  expressly  coun- 
tenance the  result  at  which  he  arrived.  But  aflerward,  the  case  coming  before  the 
court  of  errors,  the  judgment  of  the  supreme  court  was  unanimously  reversed ;  (Wood 
V.  Jackson,  (8  Wend.  Rep.  9 ;)  thus  restoring  in  effect  the  previous  adjudications  of 
Gardner  v.  Buckbee,  and  Burt  v.  Stembergh,  supra.  The  New-York  doctrine,  then, 
may  be  stated  thus :  that  a  verdict  and  judgment  are  conclusive  upon  any  matter  le- 
gitimately within  the  issue,  and  necessarily  and  directly  found  by  the  jury ;  and  that 
where  the  record  itself  does  not  show  that  the  matter  was  necessarily  and  directly 
found,  evidence  aliunde,  consistent  with  such  record,  may  be  received  to  prove  the 
fact.  If  the  matter  was  not  within  the  issue,  and  could  not  rightly  have  been  litigated 
in  the  former  action,  parol  evidence  will  not  be  allowed  to  show  that  it  was  passed  up- 
on ;  and  so,  even  though  the  matter  might  properly  have  been  controverted  in  thie  for- 
mer suit,  if  it  be  not  shewn  that  the  verdict  and  judgment  necessarily  involved  its  con- 
sideration and  determination,  it  will  not  be  concluded.  (Lawrence  v.  Hunt,  10  Wend. 
Rep.  80.)    As  to  tiie  admissibility  of  parol  evidence  in  aid  of  the  effect  of  a  record,  see 
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tnte,  Dote  590»  p..  8d7.    See  also,  ante,  note  553,  p.  804,  as  to  the  difference  between 
ifixmer  judgment  when  pleaded^  and  when  used  at  mdenee. 


NOTE  695— p.  885. 


lo  New-York,  a  former  recovery  cannot  be  given  in  evidence  under  the  general  is- 
mein  u  action  of  trespass ;  e.  g.  an  action  of  assault  and  battery,  (Coles  ▼.  Carter,  6 
CowcD'sRep.  691.)  So  in  a  special  action  on  the  case  for  fraud.  (Brown  v.  Wilde, 
H  John.  Rep.  455.) 


NOTE  596— p.  335. 


See  Bird  Y.  Eandall,  8  Burr.  1345, 1358 ;  1  Chitty's  PL  47S,  3 ;  Gould's  PI.  880. 
•  V^hether  in  New- York,  a  former  trial  and  judgment  between  the  same  parties  can 
be  given  in  evidence  under  the  general  issue,  in  an  action  of  assumpsit,  seems  to  be 
M  in  ame  doubt    It  has  been  held,  that  in  a  justice's  court,  where  at  least  as  great 
lattitude  in  pleading  is  allowed  as  in  the  higher  courts,  that  the  party  roust  plead  such 
judgment  specially,  or  give  notice  of  it    (Dexter  v.  Hazen,  10  John.  Rep.  246.    Fow- 
ler V.  Wait,  10  id.  111.    See  Gardner  v.  Buckbee,  8  Cowen's  Rep.  120.    Cowles  v. 
Carter,  6  id.  691.)    In  Pennsylvania,  a  former  recovery  may  be  given  in  evidence  in 
"numpsit,  under  the  general  issue,  and,  it  seems,  is  conchisive.    (Kilheffer  v.  Herr, 
I7Seig.  k  Rawle,  885.    See  Marsh  v.  Pier,  4  Rawle,  S78,  387,  8.)    Such  is  clearly 
tbedoetrioe  in  the  Supreme  Court  of  the  United  States,  (Young  v.  Black,  7  Crancb, 
^i^7;)  and  in  Vermont,  (Squires  v.  Whiple,  2  Vermont  Rep.  Ill,  115;)  not  so 
^wererin  Obk>;  there  a  former  recovery  roust  be  pleaded,  or  notice  given  of  it  with 
tbe  general  issuej  before  it  can  be  admitted.    (Inman  v.  Jenkins^  8  Hamm.  Rep.  371.) 


NOTE  697— p.  835. 
See  Keni  v.  Kent,  3  Mass.  Rep.  338.    Richmond  v.  Hays,  3  Penn.  Rep.  493 


NOTE598-.p.  836. 


In  an  action  for  mesne  profits,  the  record  of  the  ejectment  suit  is  conclusive  evidence 
of  tilk  m  the  ptaintiff,  from  the  time  of  the  demise  laid  in  the  declaration.  (Graves  v. 
Joice,  5  Cowen's  Rep.  361.  Van  Allen  v.  Rogers,  1  John.  Cas.  281.  Benson  v. 
Matsdozff  3  John.  Rep.  369.  Brown  v.  Abeel,  8  id.  481.  Langendyck  v.  Burhans, 
11  id.  461.  Jackson  v.  Stone,  13  id.  447.  Jackson  v.  Hills,  8  Cowen's  R.  390.  Dewey 
r,  Osborne,  4  id.  S09.  Den  v.  M'Sham,  1  Green's  Rep.  85:)  If  the  plaintiff  in  the 
Voi..l.»  107    ^ 
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suit  ibr  mesne  profits  claims  for  occupation  previous  to  the  demise,  the  defendant  may 
dispute  his  title  at  that  time,  but  not  arter.  (Jackson  v.  Randall,  11  John.  Rep.  405. 
West  V.  Hughes,  1  Har.  &.  John,  574.)  Nor  can  he  dispute  the  fact  ot  his  being  in 
possession  at  the  time  of  the  commencement  of  the  ejectment  suit,  (Bailey  v.  Fair- 
play,  6  Binn.  Rep.  450,)  or  question  the  extent  of  the  plaint's  title,  as  by  showing 
that  the  ejectment  Was  for  only  a  portion  of  the  premises  recovered ;  (Graves  v.  Joice, 
iCowen's  Rep.  261 ;)  but  he  may  show  that  the  plaintiff  received  the  rents  and  prof- 
its ;  for,  in  that  case,  he  would  be  absc^ved  from  all  liability  for  such  rents  and  profits. 
(West  V.  Hughes,  supra.) 

There  is  no  distinction  in  ejectment  between  a  judgment  by  default  and  one  obtain- 
ed upon  verdict,  so  far  as  its  effect  is  concerned.  In  the  one  case,  the  right  of  the 
plaintiff  is  confessed,  and  in  the  other  it  is  tried  and  determined.  (Baron  v.  Abeel,  S 
John.  Rep.  481.  Aslin  v.  Parker,  cited  in  the  text  Goodtitle  v.  Tombs,  8  Wils.  1 18. 
^Bradford  v.  Bradford,  5  Conn.  Rep.  127.)  A  recovery  for  mesne  profits  does  not 
bar  an  action  of  trespass  quare  clausum  fregit,  for  injuries  done  by  the  same  defendant 
to  the  premises  during  the  same  period.    (Gill  v.  Cole,  1  Har  &  John.  403.) 


NOTE  599— p.  836. 


^'  I  think  it  may  be  fairly  stated,  as  the  result  of  the  law  on  this  subject,"  says  Mr« 
Evans,  (2  £v.  Poth.  359,)  speaking  with  regard  to  verdicts  in  criminal  eases,  as  evi- 
dence of  the  same  facts  in  civil  suits,  <*  that  there  is  no  authority  whatever,  in  &vor  of 
the  admissibility  of  such  evidence.  The  case  of  Boyle  v.  Boyle,  (3  Mod.  164,)  which  is 
upon  the  face  of  it  completely  inconsistent  with  itself,  and  which  is  contained  in  a  book 
of  no  reputation,  can  hardly  claim  the  rank  of  an  authority.  It  is  said  that  a  woman 
obtained  a  prohibition  against  a  cause  of  jactitation,  the  man  having  been  convicted  of 
having  nuarried  her,  having  a  former  wife  living :  thus,  a  judgment  which  implies  the 
invalidity  of  a  marriage,  is  made  an  affirmance  of  it  All  the  cases,  in  which  a  party 
having  an  interest  in  the  subject  of  a  criminal  prosecution  has  been  admitted  as  a  wit- 
ness, are  in  direct  oppositran  to  the  principle,  that  the  verdict  on  such  a  prosecution 
can  be  admitted  as  evidence  in  respect  of  the  civil  right."  On  this  subject  there  seema 
to  be  little  or  no  diversity  of  opinion  among  modem  writers  on  the  law  of  evidence. 
(See  2  Starke's  Ev.  217 ;  Norris  Peake,  75  et  seq.) 

The  following  decision  in  New- York  seems  at  variance  with  the  genen^ly  received 
doctrine:  In  Maybee  v.  Avery,  (18  John.  Rep.  352,)  an  action  of  slander  was  brought 
for  saying  that  the  plaintiff  was  a  iAte/,  and  stole  the  defendant's  hens;  and  it  was 
held,  that  a  record  of  conviction  of  the  plaintiff,  before  a  court  of  special  sessions,  for 
stealing  the  defendant's  hens,  was  admissible  evidence,  under  a  notice  or  plea  of  justifi- 
cation by  the  defendant,  of  the  truth  of  the  charge.  The  record  of  conviction,  howev- 
er, was  not  regarded  as  conclusive,  but  only  prima  facie  evidence ;  and  the  party,  it 
was  said,  might  be  albwed  to  disprove  the  fact  of  his  guilt,  and  show  the  falsity  of  the 
testimony  upon  which  the  conviction  was  founded.  And  it  was  further  hekl,  that  the 
conviction  could  not  be  received  at  all,  if  the  defendant  in  the  civil  suit  was  a  witness 
in  the  criminal  prosecution.    (See  ante,  note  574,  p.  819.)    Spencer,  J.,  delivering  the 
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opinion  of  the  court,  remarks:  '<It  is  undoubtedly  a  rule,  that  to  give  a  Terdiet  and 
judgment  thereon  in  evidence,  it  must  be  upon  the  same  point  and  between  the  same 
parties  or  privies.  -  The  reason  why  it  must  be  between  the  same  parties,  is,  that  oth- 
erwise a  man  would  be  bound  by  a  decision  in  which  he  was  not  at  liberty  to  cross- 
examioe  witnesses ;  and  generally  the  benefit  of  the  rule  is  mutual ;  and  one  who  is 
intaparty  to  the  cause,  sind  would  not  be  bound  by  the  verdict  if  against  him,  can- 
wt  mil  himself  of  it.    One  of  the  exceptions  io  the  rule  is,  that  where  the  matter  in 
dispute  k  a  question  of  public  right,  in  that  case  all  persons  standing  in  the  same  situ- 
a&A  u  the  parties,  are  affected  by  it.    It  appears  to  me,  that  a  verdict  on  an  indict- 
ment fonns  another  exception,  and  upon  the  same  principle.    The  public  is  the  party 
S£Sne?ed,the  prosecution  is  carried  on  through  their  functionaries,  and  any  individual 
mjj  when  necessary,  avail  himself  of  the  conviction.    The  plaintiff  cannot  complain 
of  this,  for  be  had  an  opportunity  to  cross-examine  witnesses,  to  adduce  testimony,  and 
to  leverae  the  judgment  if  erroneous.    (Maybee  v.  Avery,  supra.    See  Nelson  v.  £v  - 
aos,  1  Dey.  Rep.  9.    The  Peoi^e  v.  Bockland,  IS  Wend.  Rep.  593, 595.) 

In  GonDectieot,  verdicts  in  criminal  prosecutions  can  never  be  given  in  evidence,  in 
dv3  eases,  to  prove  the  facts  upon  which  they  were  rendered,  although  the  same 
question  should  arise.    (S  wiA's  £v.  80.) 


NOTE  WO— p.  SS8. 
S.  P.,  Kazer  ▼.  The  SUte,  5  Hamm.  Rep.  380,  383 ;  3  Starkie's  Ev.  317. 


NOTE  801— p.  888. 


^afrtueonfeMnon^  it  is  said,  <*  carries  with  it  so  strong  a  presumption  of  guilt,  tliat 
aa  entry  on  record,  quod  cognovit  indietttmentum,  &c  in  an  indictment  of  trespass,  es- 
tops the  defendant  to  plead  **  not  guilty"  to  an  action  brought  afterwards  against  him 
fiv  the  same  matter."  (Hawk.  P.  C.  81,  b.  3,  §  8,  8th  ed.)  But  an  wilted  eanfetsion, 
vhieh  is, "  where  a  defendant,  in  a  case  not  capital,  doth  not  directly  own  himself 
guihy,  hat  in  a  manner  admits  it,  by  yielding  to  the  king^s  mercy,  and  desiring  to  sub- 
mit to  a  small  fine,"  is  conceded  to  be  different.    In  that  case,  if  the  court  think  fit  to 
><c^  of  such  8Qbmiflsk>n,  and  make  an  entry  that  the  defendant  potuU  H  ingraHam, 
^}  without  putting  him  to  a  direct  confession  or^plea,  (which  in  such  cases  seems 
lobe  left  to  discretion,)  the  defendant  will  not  be  estopped  to  plead  not  guilty  to  an 
action  for  the  same  fact,  as  he  shall  be  where  the  entry  is  quod  cognovit  indictamen^ 
^"k  (i^*  §  8 ;  and  nee  S.  P.,  Commonwealth  v.  Horton,  9  Pick.  Rep.  306.)    Wheth- 
er a  leeoid  of  conviction  in  a  criminal  case,  upon  either  a  direct  or  implied  confessk>n, 
oan  e?er  operate  so  as  to  estop  the  defendant  from  pleading  not  guilty  in  a  civil  case, 
9uene.  See  the  next  note. 
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NOTE  60S— p.  388. 

In  Roscoe  on  Ev.,  p.  103,  it  is  said  to  have  been  ruled,  by  the  then  present  Lord 
Chief  Justice,  (Abbot,  we  presume,)  at  nisi  prius,  that  the  record  of  conviction  upon  a 
plea  of  guilty,  in  an  indictment  for  an  assault,  is  not  evidence  in  an  action  for  damages 
for  the  same  assault ;  and  for  this  position  the  author  cites  vol.  S  of  the  text,  p.  SOS. 
But  all  we  understand  Mr.  Phillipps  to  say,  at  the  page  referred  to,  is,  that  the  Lord 
Chief  Justice  has  ruled  that  the  record  is  not  conclusive  evidence.  (See  post,  vol.  3  of 
the  text,  p.  208,  and  note  (8).)  Mr.  Starkie  also  lays  down  th"^  law  to  be,  that  the  re- 
cord of  convistion,  under  such  circumstances,  would  he  evidence  like  any  other  adnUs- 
9km.    (S  Starkie>  Ev.  218,  note  (e.)    See  Bradley  v.  Bradley,  2  Fairf.  Rep,  867.) 


NOTE  60S— p.  388. 


S.  P.,  Stephens  v.  Jack,  8  Yerg.  Rep.  408,  4;  Kazer  v.  The  State,  5  Hamm.  Rep. 
880.    See  also  ante,  p.  881,  of  the  text,  and  Ward  v.  Green,  11  Conn.  Rep.  455. 

The  principle  upon  which  this  doctrine  rests  is  the  one  stated  ante,  note  583,  p.  820: 
viz.  that  a  judgment,  though  inter  alia,  is  always  evidence  to  prove  itself,  as  a  iact, 
and  the  legal  consequences  resulting  from  it.  See  likewise  several  cases  illustrating 
its  application,  ante,  note  583,  p.  821,  et  seq.  Upon  the  same  principle,  if  B.  has  been 
acquitted  upon  an  indictment,  and  brings  an  action  against  A.  for  a  malicious  prosecu- 
tion, the  record  in  the  criminal  suit  will  be  conclusive  as  to  the  fact  of  such  aequUud, 
(See  post,  vol  2,  ch.  18,  and  the  notes ;  ante,  note  582^  p.  821.)  And  it  has  been  held, 
in  Massachusetts,  that  if  the  defendant  in  the  criminal  suit  was  convicted,  the  record 
of  conviction  would  be  conclusive  evidence  of  probable  cause,  in  an  action  for  mali- 
cious prosecution.  (Whitney  v.  Peckham,  15  Mass.  Rep.  248.  See  this  case  and  oth- 
ers in  connection  with  it,  cited  ante,  note  588,  p.  882.)  So  in  England,  (Mellor  v.  Bad- 
deley,6C.&P.874.) 


NOTE  604r-p.  889. 


Seo  Mr.  Evans'  remarks  npon  Boyle  v.  Boyle,  2  Ev.  Poth.  859,  quoted  ante,  note 
599,  p.  850. 

Admitting  the  decision  to  be  law,  it  is  scarcely  inferrible  from  it,  that  the  conviction 
would  have  been  equally  conclusive  of  civil  rights  in  a  temporal  court  (2  Starkie's 
Ev.  319.  Norris'  Peake,  79.  See  also  Gelston  v.  Hoyt,  8  Wheat.  Rep.  817;  The 
People  V.  Buckland,  18  Wend.  Rep.  592,  596.) 

In  Maine,  upon  a  libel  by  the  wife  for  divorce  a  fnneulo,  on  the  ground  of  adultery, 
the  record  of  the  husband's  conviction  of  that  offence  has  been  received  as  sufficient 
proof  of  the  fact  of  marriage  as  well  as  of  the  adultery.  (Anderson  v.  Anderson,  4 
Greenl.  Rep.  100.  Randall  v.  RandaU,  id.  336.  See  Bradley  v.  Bradley,  3  Fairf. 
Rep.  867.) 
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NOTE  605— p.  S39. 
&  P.,  Maybee  v.  Avery,  18  John,  Rep,  352,  stated  ante,  note  599,  p.  850, 


NOTE  606— p.  340. 
8.  P.,  Norris'  Peake,  78. 


NOTE  607— p.  840. 

SeeHo^nd  ▼.  Bourke,  S  Esp.  N.  P.  Rep.  80.  The  position  of  Mr.  Justice  Buller 
•MQsiMitobavebeeii  generally  sanctioned.  (See  Gelston  v.  Hoyt,  3  Wheat  Rep. 
Sn*,Tbe  People  v.  Buckland,  13  Wend.  Rep.  596.) 


NOTE  608— p.  340. 
This  is  upon  the  principle  stated  ante,  note  603,  p.  859. 


NOTE  609— p.  340. 

"It  is  a  general  rule  of  our  law,  that  where  any  matter  belongs  to  the  jurisdiction  of 
<"K€o\in,ao  peculiarly  that  other  courts  can  only  take  cognizance  of  the  same  subject 
incidentally  and  indn^ctly,  the  latter  are  bound  by  the  sentence  of  the  former,  and  must 
give  credit  to  it."  (Per  Duncan,  J.,  in  M'Pherson  v.  CunlifT,  1 1  Serg.  &  Rawle,  429, 
citii^  the  words  of  Hargrave,  in  his  tracts,  p.  453.  Blount  v.  Danacb,  4  Wash.  C.  C. 
%  657,  669, 14  Serg.  &  Rawle,  184,  note  S.  C.  Per  Story,  J.,  in  Casaels  v.  Vern. 
5  Mass,  354, 5 ;  and  see  several  instances,  ante,  note  586,  p.  8S4,  5;  and  post  notes 
Mj  5,  and  620,  for  its  direct  application  to  courts  of  probate.  And  it  is  evidence  even 
agaiost  strangers.  (4  Wash.  C.  C.  Rep.  659,  ut  supra.  14  Serg,  &  Rawle,  186,  7, 
i»teS.C.) 

In  trespass  quare  clausum  fregit,  the  determination  of  the  court  of  sessions,  locating 
^lioeoftwo  towns,  was  held  conclusive  between  the  parties;  and  fixed  the  town 
sod  county  in  which  the  locus  in  quo  should  be  adjudged  to  lie.  This  was  under  a 
•tatate  giving  the  power  to  the  sessions.  (Gorrill  v.  Whittier,  8  N.  H.  Rep.  265.) 
I'iie  dedaon  was  without  notice  to  the  opposing  town ;  yet  held  valid  and  binding. 
(iU  S69,  and  see  the  cases  there  cited.)  And  see  the  great  case  of  Maingay  v.  Gahan, 
(i  /rah  T.  E.  I  to  80,  poMtm,)  for  much  learning  on  this  head ;  also  Simms  v.  Sla- 
^ni,  stated  post  note  610 ;  and  Ammidon  v.  Smith,  in  same  note. 
^  aaioe  rule  extends  even  with  greater  latitude  and  force  to  the  decisions  of  ex- 
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elusive  jurisdictions.  (4  Rawle,  111,  115^,  per  Huston,  J.)  Thus,  part  of  a  debt  be- 
ing attached  in  the  defendants  hands  by  process  from  a  justice's  court,  he  was  held 
protected  against  a  second  recovery  ibr  so  much.  (Tubb  v.  Madding,  I  Alab.  Rep. 
1S9 ;  and  see  Stegall  v.  Wyche,  5  Yerg.  8S,  and  Cox  v.  White,  8  Miil.  Lou.  Rep.  423.) 
And  judgments  on  foreign  attachment  shall  conclude  all  persons  who  intervene  and 
take  defence  as  well  as  the  garnishee,  unless  there  be  fraud  in  the  latter  by  which  the 
intervener  is  deprived  of  his  defence.  In  such  case,  though  he  be  a  party,  he  may 
show  the  fraud.  (Coates  v.  Roberts,  4  Rawle,  100,  HI,  113.)  The  irregularities  of 
a  former  judgment  on  foreign  attachment  cannot  be  inquired  into  in  a  subttequent 
action  by  another  creditor,  plaintiff,  against  the  same  garnishee,  to  recover  the  proper- 
ty. (Cox  V.  White,  2  Mill.  Lou.  Rep.  423.)  A  decree  of  the  county  court  in  behalf 
of  a  turnpike  company  under  a  statute,  against  a  town,  declaring  it  to  be  the  duty  of 
the  town  to  repair  two  certain  bridges  on  the  company's  road,  and  ordering  repairs 
accordingly,  was  held  conclusive  on  the  town,  on  all  subsequent  similar  applications  to 
compel  repairs.  (Canaan  v.  The  Greenwoods  turnpike  company,  1  Conn.  Rep.  1, 7.) 
The  sentence  of  a  surrogate  as  to  a  will  of  the  personality^  is  conclusive  on  all  the 
world  as  being  in  the  nature  of  a  proceeding  inremf  to  which  any  one  may  make  him* 
self  a  party.    (Bogardus  v.  Clark,  4  Paige,  623.) 


NOTE  610— p.  841. 


This  propsition  must  always  be  qualified  with  the  fact,  that  the  person  seeking  to 
impeach  the  former  judgment  or  sentence,  was  neither  party  nor  privy  to  it.  If  he 
stand  in  either  of  these  relations,  he  shall  not  be  heard  to  aUege  fraud,  even  in  the 
mode  of  proceeding  by  which  he  is  condemned ;  of  course  he  shall  not  in  the  founda- 
tion and  merits.  (Peck  v.  Woodbridge,  9  Day,  SO;  post  346,  of  the  text)  Fermor's 
case,  cited  by  our  author,  was  itself  a  covinous  fine  with  proclamations  between  the  ten- 
ant and  another,  in  fraud  of  the  reversioner,  and  the  numerous  illustrations  con- 
tained in  the  report  will  be  found  of  a  similar  character.  The  same  remark  is  applica- 
ble to  all  the  cases  cited  in  The  Duchess  of  Kingston's  case,  (11  St  Tr.  361.)  If  the 
fraud  be  against  the  party,  it  can  be  corrected  in  that  court  abne  where  the  proceed- 
ing is  pending.  (8  Doug.  313,  note,  and  the  cases  tliere  cited.)  In  a  word,  the  pro- 
position stated  by  our  author,  is  no  more  than  what  we  see  every  day  illustrated  in  tlie 
trial  of  judgments  recovered  or  confessed  to  defraud  creditors.  While  the  party  shall 
not  be  heard,  third  persons  are  liberally  received.  (Townsend  v.  Kerns,  8  Watts,  180, 
183.)  In  a  late  case,  a  judgment  was  obtained  by  a  prior  attaching  creditor  against 
his  debtor;  a  junior  attaching  creditor  coming  in  and  defending  in  his  debtor's  name, 
tinder  a  statute  which  conferred  this  right,  the  defence  &iled ;  yet,  in  a  subsequent 
action  against  the  attaching  officer,  the  junior  creditor  was  allowed  to  prove  that  the 
first  recovery  wa^  in  part  fraudulent ;  whereupon  the  whole  was  vacated  in  his  favor. 
(FairfieM  v.  Baldwin,  13  Pick.  888,  393, 4.)  So,  where  a  widow  and  executrix,  con- 
fessed a  judgment  In  favor  of  her  son,  to  enable  him  to  sell  his  father's  land,  and  thus 
avoid  a  voluntary  settlement  made  by  his  father  in  favor  of  his  daughter,  under  pre- 
tence that  the  father  was  indebted,  at  that  time,  to  the  son ;  in  ejectment  by  the  trus- 
tee under  the  settlement,  he  was  aUowed  to  impeach  the  judgment  as  being  in  fraud  of 
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the  lettlement.  (Hall  t.  Hamliii,  3  Watts,  S54.)  Judgments,  and  other  procedings 
iDoourts  of  justice,  come  within  the  general  proposition :  ^  That  third  persons  may 
always  show  fraud  and  collusion  in  acts  hy  which  their  rights  are  to  be  affected ;" 
though  otherwise  as  to  the  parties ;  for  nemo  aUegana  warn  ttKrpiiudinem  audiendui 
ei{.  (Per  Sergeant,  J.,  in  Townsend  ▼.  Kerns,  3  Watts,  183.)  For  the  purpose  of 
seeing  the  mode  in  which  these  and  the  like  colorable,  covinous  or  fraudulent  acts  may 
beafiiailed,  and  what  shaU  be  deemed  covinous,  &c.;  as  also,  what  may  be  received 
ai  proof,  the  student  would  do  well  to  read  the  whole  of  Fermor's  case  and  the  Duch- 
en  of  Kingston's  case,  cited  above,  in  connection  with  the  great  case  of  D.  Twyne, 
vlttch  foUo^  Fermor's  in  8  Rep.  80.  The  invalidity  of  a  divorce,  obtained  ex  parte, 
on  false  suggestion,  was  shown  on  the  above  principles  by  Thompson,  C.  J.,  in  Bor- 
deD  T.  Fitch,  15  John.  Rep.  145,  6.) 

Many  cases  concede  the  general  proposition  in  the  language  of  the  text,  that  fraud 
vitates  a  judgment.  But  the  student  should  always  take  this  with  the  qualifications 
neotiooed.  It  is  said,  post  S46-,  of  the  text,  that  the  party  is  tied  up,  notwithstanding 
the  fraud;  and  the  same  doctrine  is  recognised  by  Sergeant,  J.,  ut  supra.  We  have 
said  that  the  same  rule  extends  to  the  privy.  This  will  be  seen  by  the  case  of  Osborne 
V.  MosB,  (7  Jobs.  Bep.  161.)  There  the  intestate  had  confessed  a  judgment  ^o  de- 
fraud creditors,  under  which  hia  good  were  sold,  and  although  his  administrators  seiz- 
ed the  ^s  for  the  benefit  of  the  creditors,  yet  he  could  not  hold  them ;  and  the  fraud- 
ulent purchaser  recovered  against  him  in  trover.  He  came  in  as  a  privy  to  his  intes- 
tate, and  could  no  more  impeach  the  judgment  than  the  intestate  himselfl 

We  ako  find  the  same  general  propositk^n,  that  a  judgment  may  be  impeached  for 
fnad,ad7aooedor  conceded  in  respect  to  foreign  judgments,  sentences,  &c  (See 
post,  note  62S,  and  the  remarks  of  Collett,  D.  J.,  /^omm,  in  Silver  Lake  Bank  v.  Har- 
%  5  Ham.  547,  8 ;  II  Mass.  Rep.  966.)  It  would  seem,  that  in  respect  to  these, 
^  cases  call  for  about  the  same  qualification  as  if  they  were  domestic.  The  right  to 
^mpeach  is  generally  confined  to  diird  persons,  who  are  strangers*  (id.,  and  see  post 
'^)  ^  of  the  text,  and  note  656.)  An  exception  seems  to  prevail  in  Louisia- 
M^mder  their  code  of  practice,  by  which  a  party  may  impeach  a  former  judgment 
against  bim  by  showing  that  it  was  obtained  in  fraud  of  the  rules  of  the  court  (Pax- 
toor.Cobb,  2  Mill.  Lou.  Rep.  137.)  He  may  also  nullify  the  former  judgment  directly 
kf«D  action,    (id.  189.) 

But  while  third  persons  may  impeach,  they  shall  also  be  protected  by  these  fraudu- 
lent judgments,  where  they  act  under  them  bona  fide.    "  The  judgments  of  a  court, 
Q^'eompsteat  juri8dictk>n,  although  obtained  by  fraud,  have  never  been  consuiered  as 
aiaolutely  void ;  and  therefore  all  acts  performed  under  them  are  valid  as  far  as  respects 
^  persons.    A  sherifi*  who  levies  an  execution  under  a  judgment  fraudulently  oh- 
^wd,  ii  Dot  a.  tresspasser ;  nor  can  the  person  who  purchases  at  a  sale  under  such  an 
^xacQtioD,  be  compelled  to  relinquish  the  property  he  has  purchased.    All  acts  per- 
fi>nned  under  such  judgments  are  valid  acts ;  all  the  legal  conseqences  which  follow  a 
jodgment,  are,  with  respect  to  third  persons,  precisely  the  same,  in  respect  to  one  ob- 
tained by  irsud,  as  if  it  had  been  fairly  obtained.  (Per  Marshall,  C.  J.,  in  Simms  v.  Sla- 
eom,  5Cnmch,  806, 7.)    Even  the  party  may  sometimes  be  protected ;  as  if  he  firaudu- 
lentfy  ohuia  jodgment  in  his  favor  in  consequence  of  which  he  goes  at  Urge,  the  sheriff 
eannot  therefore  re-take  him ;  (per  MarshaU,  C.  J.,  in  Simms  v.  Slacuro,  3  Cranch,  306, 
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7;)  and  held,  therefore,  that  an  insolveDt  discharge  of  the  body  by  two  Virginia  justices, 
obtained  by  the  debtor's  fraud,  whereupon,  he  was  discharged  ifom  prison,  should  yet 
protect  him  and  his  surety  in  the  prison- bounds-bond,  from  an  action  for  the  escape, 
(Simms  y.  Slacum,  S  Cranch,  SOO ;)  and,  it  seems,  an  injunction,  though  obtained  by  fraud 
would  in  Virginia  have  the  same  effect.  (Per  Marshall,  C.  J.,  in  Simms  v.  Slacum,  S 
Cranch,  307.)  **  The  judgment,"  [in  the  insolvent  proceeding]  "xa^y  not  shield  the  debt- 
or from  an  original  claim ;  but  it  is  beliered  that  no  case  can  be'  adduced,  where  an  act 
which  is  the  legal  consequence  of  a  judgment,  has,  in  itself,  created  a  new  responsibility, 
with  respect  to  the  party  himself;  much  less  with  rQq)ect  to  third  persons,  who  do  not 
even  participate  in  the  fraud."  (Per  Marshall,  0.  J.,  in  Simms  v.  Slacum,  S  Cranch,  807, 
8.)  The  learned  C.  J.  infers,  therefore,  that  the  departure  from  the  prison-bounds  would 
not  even  subject  the  pATij  on  his  bond  for  the  ImitSy  though  it  might  not  discharge  him 
from  a  claim  for  the  original  debt.  Quere,  as  to  the  party.  Paterson,  J.,  agreed  that 
the  sheriff  would  be  protected,  but  dissented  as  to  the  principal  in  the  bond,  and  the  sure- 
ty, who  '^  stands  on  the  same  floor  as  the  principal ;"  (Simms  v.  Slacum,  S  Cranch,  809,' 
10 ;)  and  the  contrary  would  seem  to  be  at  war  with  a  part  of  the  doctrine  in  the  Duch- 
ess of  Kingston's  case,  where  it  was  agreed  that  even  a  collusive  divorce  would  not 
shield  the  party  from  a  conviction  of  bigamy.  The  opinion  of  the  court,  in  Simms  v. 
Slacum,  resulted  in  a  reversal  of  the  judgment  On  remanding  the  cause  ^  further 
proceedings,  it  appeared  that  Wise,  the  prison-bounds  surely  of  Simms,  was  one  of 
the  justices  who  granted  his  discharge ;  being,  at  the  same  time,  a  fraudulent  trustee  of 
Simm6'  property.  Hence,  on  the  cause  coming  again  before  the  court,  the  discharge 
was  held  vofd ;  probably  on  the  ground  of  a  want  of  jurisdiction,  the  justice  being  in- 
terested; for,  in  a  subsequent  case  of  a  like  fraudulent  discharge,  in  the  state  of  Rhode- 
Island,  the  court  not  being  interested,  it  was  held  good  as  a  protection  both  to  the  par- 
ty and  surety  in  the  prison-bounds-bond.  This,  too,  was  by  the  S.  C.  of  the  U.  States, 
Marshall,  C.  J.,  delivering  the  opinion  of  the  court,  and  now  carrying  his  obiter  dicta 
as  to  the  party  in  Simms  v.  Slacum,  into  the  form  of  a  direct  adjudication.  (Ammidon 
V.  Smith,  1  Wheat.  447,  460 ;  Smith  v.  Quinton,  Bray t  900,  S.  P.,  and  see  Bean  v. 
Smith,  3  Mason,  353.) 


N0TE611— p.  841. 

This  power  of  spiritual  courts,  as  such,  to  decide  directly  on  the  legality  of  marriage, 
if  it  exist  at  all  in  the  courts  of  the  United  States,  is  probably  confined  to  very  few  courts 
of  that  character.  In  New-York,  the  power  is  exclusively  exercised  by  the  court  of 
chancery,  on  questions  of  divorce.  (3  R.  S.  141,  3  et  seq.)  The  suit  taueajaetitationU 
matrimonii^  and  the  suit  for  restitution  of  conjugal  rights,  are  unknown  to  our  law ;  and 
a  suit  to  compel  the  celebration  of  a  marriage  pursuant  to  a  previous  contract,  seems  to 
be  obsolete.  We  have  no  courts  properly  ecclesiastical.  To  these  alone  the  three 
latter  classes  of  causes  pertained ;  and  we  have  not  heard  of  any  attempt  to  compel 
the  specific  execution  of  a  marriage  contract  in  the  court  of  chancery. 

But  we  shaU  see  hei«aAer,  that  divorces  on  divers  grounds  and  by  various  courts  of 
the  United  States,  not  ecclesiastical,  form  a  very  common  subject  of  sentence.  In  such 
cases,  their  conclusiveness  when  jurisdiction  appears,  is  the  same  as  that  with  which 
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tbe  Sitt  eoelenastical  eentenees  are  invested  in  Englaod,  whose  cases  on  this  head  are 
oontiDUiIly  appealed  to  by  our  courts.  The  general  result  of  the  English  adjudica* 
tionsii  briefly  pven  by  our  author;  but  the  student  or  practitioner,  desirous  of  a  more 
mioote  ilfustratioDy  -will  find  his  time  well  rewarded  by  perusing  Mr.  Hargrave's  col- 
lection of  eases  in  bis  tracts.    (Harg.  Law  Tracts,  452  to  456.) 


NOTE  eia—p.  842. 

TIm  trial  by  eer$ifieatey  as  it  is  called  by  the  English  law,  is  probably  unknown  to 
uy  ofour  courts.  In  New- York,  it  is  expressly  abolished  by  statute.  (2  R.  S.  409, 
IO,§i) 


NOTE  61»— p.  84S. 


See  post,  note  630. 

A  Will  was  ofiered  for  probate,  and  rejected  on  hearing  witnesses.  Held  conclusive 
18  a  bar  againnt  any  future  presentation  and  probate  in  the  same  court.  And  this  too, 
in  I  state  where  the  probate  court  took  cognisance  of  wills,  both  of  real  and  personal 
estate.  (Case  of  Wells'  will,  9  Litt.  274.)  So,  as  to  personalty,  of  a  decree  revoking 
probate  of  a  wiD,  after  proof  in  common  form,  on  the  ground  of  insanity.  (Brown  v. 
Gibbon,  1  Nott  ftt  M'Cord,  326.)  The  question  as  to  the  effect  of  a  decree  disalbw- 
ing  a  will  proposed  for  probate  was  deliberately  considered  in  Laughton  v.  Atkins,  (1 
Fiek.  5S5,  541,  et  seq.)  and  the  court  came  to  the  conclusion,  that,  after  it  had  once 
been  proposed  in  the  probate  sourt  and  rejected  by  a  decree,  it  conki  not  ailerwardsbe 
used  for  any  purpose  whatever ;  but  was  reduced  to  a  mere  nullity.  It  is  also  materi- 
t\  to  cAaerve,  that  the  decree  set  up  was  one  against  the  heir,  who  had  no  notice  ex- 
cept the  pnblic  one  by  advertisement  in  a  newspaper.  (See  id.  647.)  A  like  doctrine 
hsd  before  been  held,  in  Reid  v.  Borland,  14  Mass  Rep.  SOB. 

En  Penosyhrania,  a  will  o(land$  may  be  given  in  evidence  onproof  of  its  ezecutM>n, 
Botwtbstanding  a  verdict  and  judgment  on  an  issue  of  devisavit  vel  non  from  the 
repater's  court,  against  the  validity  of  the  will.  (Smith  v.  Bonsall,  6.  Rawle,  80.)  Fur- 
(ber,  see  post,  note  630,  p.  863,  et  seq. 


NOTE  614— p.  843. 


See  post,  note  630. 

Whera  a  probate  court  has  power  to  grant  letters  of  commitment  or  guardianship 
fiw  Ittoaties,  such  letters  are  conclusive  evidence  of  insanity  against  all  persons  dealing 
with  the  Innatic  (Leonard  v.  Leonard,  U  Pick.  380.  See  Middleborough  v.  Roches- 
ter, 13  Mass.  Rep.  869.) 
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As  to  the  qualification  of  the  rule  meDtioned  in  the  text,  it  applies  universaHy  to  judg- 
ments, decrees  and  sentences,  ofall  courts^  They  are  only  evidence  of  what  was  di- 
rectly in  isstie^  and  not  of  matters  inddenCaUy  contested  before  the  court  which  pro- 
nounced them,  nor  of  matters  merely  inferrible  from  them  by  argument.  (See  ante, 
note  587,  p.  836,  and  the  cases  there  cited;  also,  the  rule  laid  down  in  the  Duchess  of 
Kingston's  case,  ante,  p.  343  and  840,  of  the  text)  The  case  of  Hibsham  t.  Dullc- 
ban,  (4  Watts,  18S,)  furnishes  a  valuable  iUustration  of  this  doctrine.  There,  the  de* 
fendanis  having  pleaded  a  release  to  the  plaintiff's  declaration  for  a  legacy,  and  the 
plaintiif  having  repiied  per fraudem^  the  defendants  rejoined  that  the  release  was  exhib- 
ited by  them  in  the  orphan's  court,  and  allowed  by  that  court  as  a  decisive  bar  to  excep- 
tions taken  by  the  phintiff  to  their  administration  account;  and  the  question  raised  by 
the  demurrer  was,  whether  the  validity  of  the  release  had  passed  in  rem  judicatem. 
HeU  that  the  decree  of  the  orplian's  court  was  incompetent  to  affect  the  plaintiff  in  his 
common  law  action.  Tlie  question  of  fraud  came  before  the  court  incidentally ;  the 
validity  of  the  release  was  drawn  into  contest  incidentally ;  and  the  point  being  thus 
incidentally  decided,  could  no  more  prejudice  his  rights  in  another  court,  than  could 
the  decision  of  a  surrogate  or  register  prejudice  the  title  of  an  unsuccessful  claimant  oT 
administration  to  a  decedent. 


NOTE  615— p.  S44. 

They  arc  not  prima  facie  evidence  of  death,  even  in  favor  of  the  person  who  sues  aa 
administrator  in  the  cause.  (Moons  v.  De  Bernalcs,  1  Russ.  800,  806,  T.)  The  di- 
rect contrary,  however,  was  held  at  law  where  the  defendant  omitted  to  plead  in  abate- 
ment. The  letters  were  there  lield  conclusive  evidence  of  the  death.  (Newman  v. 
Jenkins,  10  Pick.  Rep.  515.)  Tiie  letters  of  administration  in  tliis  case  were  granted 
on  an  absence  of  the  alleged  intestate,  [he  not  being  heard  from,]  of  only  three  years 
on  a  sea  voyage,  without  other  proof  of  his  death,  direct  or  circumstantial  (id.) 


NOTE  616— p.  844. 

t  R.  S.  of  New-York,  61,429.  See  post,  note  617.  Also,  Sholly  v.  Diller,  2  Rawfe, 
177,  8.  Also,  per  Daggett,  J.,  in  Avery  v.  Chappel,  6  Conn.  Rep.  276;  case  of  Wells' 
will,  5  Litt.  278 ;  and  especially  per  Mills,  J.,  at  p.  276. 

A  grant  of  administration  to  the  decedent's  husband  has  been  held  condosive  evi- 
dence that  she  had  the  power  to  make  the  will,  though  a  feme  covert  (Cassels  v. 
Vernon,  5  Mason,  882,  884,  5;  and  see  Picquet  v.  Swan,  4  Mason,  448,  461,  2.)  And 
the  recital  in  letters  of  administration,  with  the  will  annexed,  that  R.  was  executor,  by 
impfication  is  conclusive  of  that  fact  (Roth  v.  Earl  of  Enniskillen,  1  Huds.  &  Bro. 
187.)  The  probate  cannoi  be  collaterally  resisted  by  shewing  that  the  will »  a  forge- 
ry ;  and  that  the  testator  made  another  testament,  and  appointed  another  executor. 
(Moora  v.  Janner's  adm'r.  5  Monroe,  42,  45.)  An  original  bill  in  chancery,  alleging 
that  the  probate  of  a  will  of  personalty  is  void,  cannot  be  sustained.    The  error  in  ad- 
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MMg  neh  void  wi&  to  probate,  can  onlj  be  oorreeted  oq  appeal  (Tarver  ▼.  Tarver, 
8  Pel  174.)  So  of  a  will  of  lea)  estate,  where  the  court  of  probate  had  the  power  of 
adnittinggach  wiM  to  proo^  (id.)  and  see  post,  note  690,'  S.  P.  in  several  caaea. 

Butt  distinction  ahould  be  made  between  the  abstract  validity  of  the  will,  and  any 
point upoDils  construetion  and  efiect ;  (or  on  the  latter,  the  parties  claiming  have  a  right 
tobebevd,and  eanaoC  be  ibreclosed  in  any  matter  wherein  they  have  not  been  heard  as 
putb.  Thus,  where  the  plainti  A  claimed  as  legatees,  against  the  curator  of  the  heir 
etfaiw;  be,  (the  curator)  pleaded  re»  judicata^  viz.  that  in  a  suit  between  him  and  ih^ 
exeeotor  the  whole  subject  of  the  legacy  was  decreed  to  the  heirs  at  law  by  thepro- 
bttecoart,  which  set  amde  so  much  of  the  will  as  bequeathed  to  the  legatee.  The 
latter  iniBted  they  were  not  to  be  afiected  by  such  a  decree  because  not  parties.  The 
eovt  by  Porter,  J.  said,  the  plea  of  ra  judicata  could  not  be  sustained  under  such 
manstances.  "  The  law  says,  in  a  case  of  contestation,  the  executor  may  interfere 
tosuBiaiatbe  ralidity  of  the  will  But  his  right  to  interfere  in  a  contestation  cannot  * 
be  extended  to  make  him  the  representative  of  the  conflicting  interests  which  the  will 
haa  created."  The  point  contested  had  been  whether  the  plaintifis  were  qualified  to 
^s^aalegaleea.  It  was  insisted  that  they  were  not,  because  they  were  children  df 
^  testator  by  a  colored  concubine.  (Valsain  v.  Cloutier,  9  Mill.  Lou.  Rep.  YIO, 
175.6.) 


NOTE  617— p.  844. 

«H,8.ofN.York,80,§56. 

^  an  executor  was  protected  in  all  his  acts  as  such,  pendente  lite,  on  a  will  ulti- 
■natdy  set  aside;  and  had  all  his  commissions  and  other  allowances.  (Bradford  v.  Bou- 
dlnotiSWash.  C.  C.  Rep.  123.)  So  donees  and  purchasers  under  him  shall  be  pro- 
tected, (Benson  v.  Rice,  2  Nott  &  M'Cord,  577,  8,  and  authorities  there  cited ;)  and 
payments  mtde  to  him  are  valid.  (Moore  v«  Tanner's  adm'r.  5  Monroe,  48.)  So  the  ad- 
mmistnitor  himself  acquiring  title  in  the  goods  under  letters  aAerwardS  repealed  by  rea- 
ooAoTsiriU  found,  shall  be  protected  in  his  possession,  nor  can  the  question  of  his  due 
adnuoiitntioii  of  such  goods  be  tried  in  trover  against  him  at  the  suit  of  the  executor ; 
(Foster  7.  Brown,  1  Bail.  Rep.  321,  938,4;)  and  this,  though  the  administration  were 
fiauduiently  obtained,  as  by  suppressing  a  will,  (id.) 


NOTE  618— p.  844. 

The  language  of  Lord  Kenyon  in  Rex  v.  Inh.  of  Netherseal,  (4  T.  R.  S58,)  is,  <<  We 
c>nnot  receive  any  other  evidence  of  there  being  a  will  in  this  case,  than  such  as  would 
be  suflicieot  in  all  other  cases,  where  titles  are  derived  under  a  will ;  and  nothing  but^ 
tho  probate  or  letters  of  administration  with  the  will  annexed,  are  legal  evidence  of 
it»  will,  in  all  cases  of  personalty."  This  language  was  repeated  and  recognized  by 
t^S.C.Qf  the  United  States  in  Armstrong  V.Lear,  (13  Wheat  175,  6.)  It  was  adopt- 
ed as  authority  ibr  denying  the  right  here  to  sue  for  a  legacy  under  a  foreign  will,  an 
admiajstrator  appointed  here,  but  who  had  not  caused  probate  of  the  will  to  be  made. 
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(See  post,  note  619.)  The  same  doctrine  is  reeognizcd  in  Tarvcr  r,  Tarvcr,  9  Pet. 
174.  But  in  the  latter  case  the  complainants  set  up  the  will  at  true;  and  made  it 
the  foundation  of  their  title,  by  alleging  that  a  condition  contained  in  it  had  failed, 
whereby  the  property  came  to  them.  The  answer  admitted  the  will,  but  insisted  on 
the  want  of  any  condition.  In  such  case,  the  complainants  could  not  call  on  the  de- 
fendants for  proof  of  the  will  by  the  production  of  a  probate,  (id.  179;)  it  is  obvious 
that  the  probate  could  not  be  said  to  be  in  issue ;  for  the  will  was  agreed  by  the  plead* 
ings :  ante,  note  Hi ,  p.  444,  et  seq. 


NOT£  1619— p.  344. 


Where,  in  trover,  the  plaintiff  claimed  as  administratrix,  the  title  to  a  slave  con- 
verted after  the  intestate's  death,  and  made  profert  of  the  letters  in  declaring;  though 
the  defendant  pleaded  the  general  issue,  this  was  held  no  admission  of  the  letters,  as 
it  would  have  been  had  she. sued  in  her  representative  character,  according  to  the  rule,  - 
ante,  note  331,  p.  447.  She,  therefore,  not  being  able  to  maintain  her  action,  by  proof 
of  her  actual  possession  against  the  defendant  as  a  wrong  doer,  but  the  letters  making 
a  part  of  her  title ;  held,  that  their  existence  was  denied  by  tlie  general  issue,  and  they 
must  be  proved.  (Browning  v.  Huff,  3  Bail.  174, 177.)  The  plaintiff  in  trover,  the 
vendee  of  an  executor,  not  being  able  to  show  the  probate,  though  be  proved  the  will, 
and  no  exclusive  possession  in  him  appearing,  was  non-suited.  (Pinney  v.  Pinney,  3 
Mann.  &  Ryl.  436 ;  and  see  note  (a)  to  that  case,  p.  437;  8  Bam.  &  Cress.  335,  S.  C.) 
But  the  title  of  three  executors,  named  in  the  will,  was  held  proved  by  a  probate  and 
letters  to  one  of  them :  and  they  may,  in  such  case,  all  sue  as  executors ;  (Walters  ▼. 
Pfeil,  1  Mood.  &  Malk.  363, 3 ;)  or  the  one  who  made  probate  may  sue  alone,  at  liis  elec- 
tion, and  maintain  his  action,  without  proving  that  the  others  renounced.  (Davies  vt 
Williams,  1  Sim.  5.)  Quere,  see  1  Mood.  &  Malk.  363,  per  Lord  Tenterden,  C.  J., 
reading  from  Selw.  N.  P.  So,  although  there  be  an  administrator  appointed  cum  lei- 
tamento  annexOi  here,  yet  the  legatee  cannot  recover  of  him,  till  he  first  cause  a  regu- 
lar probate  of  the  will  here ;  and  this,  though  it  be  operative  as  a  will  in  a  fi>reign  coun- 
try, where  it  was  executed.  (Armstrong  v.  Lear,  1 2  Wheat.  1 69, 1 75, 6.)  We  shall  see, 
post,  note  631,  that  a  title  may  as  well  be  made  under  a  foreign,  as  a  domestic  probate  ; 
and  this  probate  being- a  judicial  proceeding,  may,  as  between  the  states,  be  proved  by 
the  regular  certificate  under  the  constitution  and  laws  of  the  United  States.  (Act  of 
Cong,  of  1 790.  Balfour  v.  Chew,  5  Mart.  Lou.  Rep.  N.  S.  51 7.  Johnson  v.  Rannels,  6 
Mart.  Lou.  Rep.  N.  S.  631.  Thomas  v.  Tanner,  6  Monroe,  53, 4.)  Being  so  proved  it 
will  avail,  without  the  formalproof  of  the  statute  which  gives  the  foreign  probate  court 
its  jurisdiction.  A  probate  certified  by  the  clerk,  and  presiding  justice  of  the  county 
court,  of  Jefierson  county,  Virginia,  in  due  form  as  required  by  the  U.  S.  law,  was 
received  by  the  supreme  coortof  Pennsylvania.  On  objection,  that  the  statute  author- 
ity of  the  county  court  should  also  have  been  proved  by  a  certified  copy,  the  court 
agreed,  that  the  laws  of  Virginia  were  to  be  proved  as  the  laws  of  a  foreign  country; 
but  that  the  acts  of  its  courts  might  undoubtedly  be  resorted  to  for  their  exposition.  To 
the  act  of  the  county  court,  in  holding  jurisdiction  of  the  subject  of  probate,  the  max- 
im omnia  prenmuntnr  rite  es$e  aciat  is  as  applicable  as  it  is  to  judicial  proceedings  U) 
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on  own  sUte.    (Ripplo  ▼.  Ripple,  1  Rawie,  886.    Thomas  ▼.  Tanner,  6  Monroe,  88, 
4.)  These  deemons  go  fiir  towards  placing  the  mode  of  proof  of  a  judgment  of  an  in- 
fecior  eoiirt  in  a  neighboring  state,  on  the  complete  footing  of  a  domestic  judgment  of 
the  SKioe  chaneter.    (See  ants^  note  S98,  p.  805,  for  sereral  decisions  on  this  point; 
tho  post,  note  656.)    It  is  exactly  the  presumption  allowed  and  advocated  by  Chancel- 
lor Kent,  in  &Tor  of  a  domestic  probate.    (Westcott  v.  Cady,  6  John.  Ch.  Rep.  884, 
141)  The  state  of  Pennsylvania,  however,  has  a  statute  diat  the  letters  of  admin* 
lUntion  granted  by  a  neighboring  state,  ahall  be  received  as  authority  to  sue,  the  same 
as  if  Oiey  were  domestic    (M'CuUough  v.  Young,  1  Binn.  ^%y  4.)    Yet  it  is  mA  per- 
emd  ihtt  Rii^  v.  Ripple  rested  on  this.    The  proof  was  there  received  as  part  of 
t  title  uader  the  Uz  lod  ;  not  as  giving  a  right  to  sue  in  a  representative  character. 
Tbe  Matote  was  not  referred  to ;  and,  fi>r  aught  we  know,  has  been  repesied*    The 
^eeimo  would  seem  pbinly  to  rest  on  the  general  law;  and  if  sustainable,  is  a  most 
^nluaUe  nep  fovrards  shortening  and  simplifying  this  kind  of  foreign  evidence.    The 
eonclaavedfect  of  probates  in  neighboring  states  and  foreign  countries,  both  as  to  re- 
al and  penMHd  property,  was  very  fuUy  examined  and  illustrated  in  Robertson  v.  Bar- 
^(6  Monroe,  6t7  to  5S9.)    The  result  is  that  full  faith  and  credit  ahall  be  given, 
end  alljoeal  fimoB  of  notice,  8tc  shall  be  sanctwued;  and  tfie  whole  supported  by  a 
frenaptjoB  that  U  eonlbrms  to  the  k)ca]  law. 


NOTE  atO-^p.  844. 

*I^  totliority  concerning  wills  and  administration,  is,  in  the  state  of  New- York, 
^^Mnaitied  to  the  surrogates  of  the  several  counties.    (9  R.  S.  56,  et  seq.)    Various 
^>^  powers  in  respect  to  the  administration  of  decedents'  estates  personal,  and  for 
^fSaeacj  of  these  their  real  estate,  are  also  conferred  by  these  statutes  upon  the  same 
^'fl^  (S  R.  S.  100,  et  seq.)    They  are  also  endowed  with  certain  powers  in  re- 
*P^to  the  assignment  of  dower,  (id.  488,  et  seq.)  and  some  other  matters.    Their 
detennitttioQs,  on  these,  heads,  so  far  as  their  effect  in  evidence  has  been  considered, 
In^e  bees  placed  by  the  courts  on  die  same  footing  with  those  of  the  English  eccksi- 
v<i^  ooorto  u  given  by  our  author.    (Jackson  ex  dem.  Miller  v.  Uixon,  17  John* 
^^  lis    Jackson  ex  dem.  Clarke  v.  Randall,  5  Cowen's  Rep.  168.    Jackson  ex 
dem,  Jeokins  v.  Robinson,  4  Wend.  486.)  '  And  see  Jackson  ex  dem.  Sitzer  v.  Wal- 
lennire,  $Gowen's  Rep.  399,  and  7  id.  858,  S.  C;  also,  Duboitf  v.  Dubois,  6  Cowen's 
Rep.  494.    In  New- York,  too,  the  same  officers  receive  proof  of  devises,  and  order 
them  to  be  registered ;  but  the  statutes  will  allow  this,  to  operate  as  presumptive  evi- 
dence only.    (8  R.  S.,57,  §  7,  &c.;  id.  58,  §  15.)  Such  is  also  the  Uw  of  Pennsylvania. 
(Coatcs  V.  Hughes,  3  Binn.  498,    Logan  v.  Watts,  5  Serg.  &  Rawle,  218.    See  per 
l%hman,  J.,  in  Spangler  v.  Rambler,  4  Serg.  &  Rawle;  198.    Wahnsley  v.  Read,  1 
Ycato,  87.    Smith  v.  Bonsall,  5  Rawle,  80.    Downing's  estate,  5  Watt*s  Rep.  80.) 
Powers  somewhat  similar  appear  to  reside  in  the  courta  .of  probate  of  Connecticut, 
MasBschusettB  and  Rhode-Island,  where  the  law  accords  a  conclusive  efiectto  their  de- 
crees as  evidence,  both  in  the  realty  and  personalty.    (Bush  v.  Sheldon,  1  Day,  170. 
Jodson  V.  Lake,  5  Day,  318.    Laughton  v.  Atkins,  1  Pick.  585.    Spencer  v.  Spencer, 
I  Gall.  898.    Brown  v.  Lanman,  1  Conn.  Rep.  467.)    In  Bush  v  Sheldon,  supra,  a 
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Kile  of  land  by  order  of  the  judge  of  probate,  fhr  defect  of  personal  estate,  was  held 
unimpeachable  by  the  heir,  in  an  action  of  ejectment,  because  he  was  a  party  in  the 
court  of  probate.  (Jackson  ex  dem.  Jenkins  ▼.  Robinson,  supra,  S.  P.)  Judson  v. 
Lake,  and  Spencer  ▼•  Spencer,  held  th^  decree  of  the  court  of  probate,  estaUirii- 
ing  a  will,  conclusive  not  only  in  respect  to  the  personalty,  but  also  the  realty,  on  the 
ground  that  the  powers  of  tl^t  court  were,  by  statute,  the  same  as  to  both*  So  in 
Massachusetts,  (Dublin  v.  Chadboum,  16  Mass.  Rep.  433,)  North  Carolina,  (Stantey 
T.  Kean,  Tayl.  93,  said  to  be  prima  facie  evidence,)  Kentucky,  (case  of  Wells'  will,  5 
Litt  273,)  Indiana,  (said  in  Robertson  v.  Barbour,  6  Monroe,  5S7,  8,)  and  Alabama, 
(semb.  Tarver  v.  Tarver,  0  Pet.  174.)  See  Nidiells  v.  Hodges,  1  Pet.  562,  as  to  the 
powers  of  the  orphan's  court  in  Maryland. 

Independent  of  the  above  statute  modifications,  the  powers  of  the  court  of  the  sur- 
r6gate,  judge  of  probate,  the  orphan's  court,  ordinary,  or  of  whatever  name,  coming  in 
tlie  place  of  the  English  ecclesiastkal  court,  (and  such  a  court  exists  in  every  state,)  are 
the  same  with  those  of  the  English  ordinaiy  in  respect  to  the  wills  and  estates  of  testar 
tors  and  intestates ;  and  their  decrees  are  to  be  received  as  conclusive  evidence  under 
the  limitations  prescribed  by  our  author.  It  has  accordingly  been  held  in  South  Caro- 
lina, that  the  decree  of  the  ordinary  against  a  will,  founded,,  too,  on  the  finding  of  a 
jury  that  the  testator  was  insane,  shall  not  be  received  as  evidence  against  a  devisee 
under  tht;  same  will ;  for  the  powers  of  the  ordinary  respect  the  personalty  only. 
(Crossland's  ex'rs.  v.  Murdock,  4  M'Cord,  317.)  The  same  thing  was  held  of  a  like 
decree  in  the  appellate  court,  (com.  pitas)  lor  they,  of  course,  as  an  appellate  court, 
were  tied  down  to  the  same  narrow  line  of  jurisdiction ;  (id.)  Tliis  point  was  lately  ve- 
ry fully  examined  by  the  learned  vice-chancellor  of  the  Ist  circuit,  (N,  Y.)  On  a  re* 
view  of  the  English  authorities,  he  shows  that  a  decree  of  chaflcery,  (on  appeal 
from  the  surrogate,)  annulling  the  testament  for  insanity,  is  not  even  admissible  be- 
tween the  same  parties  on  the  same  point,  (insanity,)  as  to  a  devise  in  the  same  wilL 
(Bogardus  V.  Clarke,  1  Edw.  Ch.  Rep.  266  to  270.)  He  alsQ  proves  that  a  verdict, 
decree,  &c.  against  the  devise  (for  insanity,)  would  be  equally  inadmissible  as  affect- 
ing the  personalty.  The  authorities  cited  by  him  as  directly  bearing  on  these  points, 
are  Montgomery  v.  Clarke,  2  Atk.  378;  Clark  v.  Dew,  1  Russ.  &  M.  103;  and  per 
Ytlverton,  B.  in  Hume  v.  Burton,  1  Ridgw.  Irish  P.  C.  277.  This  decision  was  fully 
sustained  by  the  learned  chancellor  on  appeal,  (4  Paige,  623,  S.  C.)  on  the  views  ta- 
ken by  vice-chancellor  M'Coun.  The  chencellor  adds  Maxwell  v.  Mountague,  cited 
Lord  Hardwick,  in  3  Atk.  546.  The  same  distinctions  were  directly  adjudged  by 
Washington  and  Pennington,  Js.  in  Harrison  v.  Rowan,  3  Wash.  C«  C.  Rep.  580, 582, 
8,  and  by  the  supreme  court  of  New- Jersey,  in  Den  v.  Ayres,  1  Green,  153;  and  see 
Darby's  lessee  v.  Mayer,  10  Wheat.  465, 469,  and  the  cases  cited  1  Pick.  241.  But  in 
Kentucky,  where  the  power  of  suph  courts  extends  to  land,  tlie  rejection  of  a  Will  was 
held  conclusive  against  any  further  hearing  even  in  the  same  court,  both  as  to  realty 
and  personalty,  (Case  of  Wells*  will,  5  Litt.  273.)  These  courts  have  the  incidental 
power  of  revoking  letters  of  administration  improvidently  issued.  (Raborg's  adm'x. 
V.  Hammond,  2  Harr.  &  Gill,  42.    Brown  v.  Gibson,  1  Nott  &  M'Cord,  826.) 

Such  courts  arc,  in  this  country  of  course,  creatures  of  the  statute,  or  of  special  con- 
stitutional enactment  The  general  adoption  of  the  common  law  would  not  bring 
them  in  upon  us,  for  want  of  a  liierarchy  furnishing  the  appropriate  officers  and  ma- 
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chinery  for  the  tetion  of  an  ecclesiastical  fbrum*  Their  powers  are  defined  io  the  same 
way ;  and  hence  they  are  treated  aa  apecial  limited  and  inferior  jurladictiona,  in  plead- 
ing whoee  decrees,  a  concurrence  of  circumstanoea  must  be  set  forth,  indicating  that 
tbey  have  acted  within  the  scope  of  their  specific  powers ;  and  tlie  same  principle  wiO 
of  course  call  for  all  that  strictness  of  proof  necessary  to  give  them  jurisdiction,  the 
nature  of  which  will  be  considered  more  kt  large  in  our  subsequent  notes.    (14  Johil. 
Kep.430.    Dakin  ▼.  Hudson,  6  Co  wen's  Rep.  $21.    Smith  ▼•  Rice,  11  Mass.  Rep. 
507,  51S,  &c    Hunt  v.  Hapgood,  4  Mass.  Rep.  117.    Ex  parte  Pleasants,  Whart. 
Dig.ed.  (rf'18S9,  p.  160,  pL  305.    Palmer  v.  Palmer,  1  Mill.  Lou.  Rep.  99, 100.) 
Thus,  in  setting  ibrth  a  surrogate's  decide  for  distribution,  you  must  plead  that  the 
saioe  sanogate  granted  the  letters  of  administration ;  for  such  surrogate  could  alone 
maki  the  decree.  (Dakin  v.  Hudson,  6  Cowen's  Rep.  SSI .)  In  proving  a  surrogate's 
or  otker  ^bate  sale  of  real  estate,  you  must  i^w  a  petition  and  account ;  but  having 
toe  this,  OT  otherwise  shown  jurisdiction,  however  erroneous  the  proceedings  may 
kve  been,  they  are  conclusive  till  annulled  on  appeal,  and  cannot  be  impeached  col- 
lateial&y.    (Jackson  ex  dem.  Jenkins  v.  Robinson,  4  Wend.  4S6.    Jackson  ex 
deoLirFail  v.Crawfords,  IS  Wend.  53S.  Per  Kent,  C,  in  Morers  v.  White,  6  John. 
Ch.  Rep.  m,  ft,  88$,  6.    Brown  v.  Lanman,  1  Conn.  Rep.  467.    Bush  v.  Shdden,  1 
Day)  170,  cited  aba,  supra.  MTheraon^.  Cunliff,  11  Serg.  &  Rawle,  43S,  4S9«    8e- 
lin  r,  Ssyder,  7  Serg.  &  Rawle,  166.  Per  Jadcson,  J.,  in  Scott  v.  Hancock,  IS  Mass. 
^  166;  aad  in  Smith  v.  Rice,  11  Mass.  Rep.  513.    Thompson  v.  Tolmie,  3  Pet. 
157.  Perkins  V.  Fairfield,  11  Mass.  Rep.  S27.    President  of  the  orphan's  court  of 
Dauphin  co,  for  the  use  of  GrofF  v.  Oroff,  14  Seig.  &  Rawle,  181, 184.    Allen's  lessee 
v>  Vn^sWasb.  C.  C.  Rep.  475.  Kennedy  v.  Wachsmuth,  13  Serg.  &  Rawle,  171. 
Seeantter  of  Hemhip,  3  Paige,  S30.    McCombs  v.  Dunbar,  1  Mill.  Lou.  {tep.  19, 
21*  Rhoades'  lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  715.    Richer  v.  Fitssnmmons,  4 
Watts'  Sep.  351.    Ford  v.  Walsworth,  15  Wend.  449.)    And  it  seons  that  a  redtal 
<if  the  presentation  of  the  account  in  tlie  surrogate's  order  of  sale  is  not  sufficient.  The 
&et  of  its  having  been  presented  must  be  sbowD  afflrmatively.    (Ford  v»  WalswOrtbt 
15Woid.449.) 

Such  proceedings  are  in  remy  against  the  estate,  hot  la  penommi  and  tbey  bind  afl 
those  dainung  onder  the  testator  or  intestate ;  and  even  divest  the  lien  of  a  judgment ; 
(VThenoo  v.  Cunliff,  11  Serg.  &  Rawle,  483,  439, 430,  4  DaD.  119 ;)  and  as  such 
^y  an  binding  on  the  land  sold  like  the  condemnation  of  a  court  of  exchequer  er  ad- 
nujalty  on  goods.    (11  Serg.  U  Rawle,  480.)    In  support  of  these  silles  by  probate 
courts,  uregularities  are  to  be  overlooked ;  purchasers  should  not  be  affected  by  the  un- 
ikilfaloess  or  negligence  of  the  proper  officers.    The  regularity  of  their  sales  is  to  be 
prasuflKd,  especially  aAer  a  lapse  of  years;  (11  Serg.  &  Rawle,  483;  Messinger  v< 
Kiotner,  4  Binn.  105;  Snyder's  lessee  v.  Snyder,  6  Binn.  496 ;  Perkins  ▼•  Fairfield, 
11  Mass.  Rep.  837 ;)  and  the  record  saying  the  party  appeared,  or  asserting  other  mat- 
ter pertinent,  has  been  held  to  conclude.    (Selin  v.  Snyder,  7  Serg.  &  Rawle,  166.  1 1 
id.  486,  S.  P.)    Such  decree  is  like  one  in  chancery  on  which  a  sale  is  had,  or  a  judg- 
ment at  law  and  a  sheriff's  sale.    The  purchaser  shall  not  be  bound  to  kiok  to  the 
Battels  previoua  to  the  decree  or  judgment,  except  to  jurisdiction  and  parties,  though 
tbs  safe  may  be  avinded,  if  that  be  unfair;    (Selin  v.  Snyder,  supra.    Per  Jhinean,  J., 
InHThciaon  V.  Cuolifi;  U  Serg.  &  Rawle,  488, 4.)    In  this  last  case,  p.  487,  Dun- 
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cani  J.,  applies  to  such  a  proceeding  the  strong  general  language  of  Trumlmlli  J.,  in 
Canaan  v.  Greenwoods,  T.  P.  Co.  (1  Co^n.  Rep.  7.)  "  A  judgment,  decree,  sen- 
tence or  order»  passed  by  a  court  of  competent  jurisdictiob,  which  transfers,  creates  or 
changes  a  title,  or  any  interest  in  estate  real  or  personal,  or  which  Settles  and  deter- 
mines a  contested  right,  or  which  fixes  a  duty  on  one  of  the  parties  litigant,  is  not  only 
final  as  to  the  parties  themselves,  and  all  claiming  by  or  under  them,  but  fumisbei 
conclusive  evidence  to  all  mankind,  that  the  right,  interest  or  duty  belongs  to  the  party 
to  whom  the  court  adjudged  it.  It  is  admissible  in  fiivor  of  sny  person  who  may  be 
interested  to  prove  the  existence^f  such  right  or  dufy  as  a  fact."  Some  former  decis- 
ions and  dicta  especially  at  nisi  prius  in  Pennsylvania,  were  favorable  to  a  collateral  in- 
quiry into  the  merits  of  probate  proceedings  and  orders  of  sale.  These  are  considered 
in  the  above  case  of  M'Pherson  v.  Cunli£^  11  Serg.  &  Rawie,  494  to  4S9 ;  and  they 
are  brought  back  to  the  rule  above  stated  l^  Trumbull,  J.  The  judgment  of  oonfina- 
mtion  on  a  inrohate,  will  not  conclude,  however,  in  respect  to  the  character  of  the  pur- 
chaser, as  whether  he  purchased  in  his  own  right,  or  in  trust ;  for  where  he  was  nam- 
ed as  purchaser  simply,  in  partition,  of  which  the  Pennsylvania  orphan's  court  hath 
jurisdiction  in  certain  cases,  yet  the  purchase  being  in  truth  for  himself  and  others  by 
agreement,  this  was  let  in  even  against  one  who  claimed  under  the  nominal  purchaser, 
not  bona  fide.    (Bavington  v.  Clarke,  ft  Penn.  Rep.  1 1 5, 1S9,  4.) 

The  sentence  of  a  court  of  probate  ordering  the  execution  of  a  wiH^  is  prima  fiieie 
endence  that  it  was  duly  proved,  not  to  say  conclusive.  (Donaldson  v.  Winter,  1 
Mill.  Lou.  Rep.  1S7, 144.)  And  whenever  the  above,  or  other  probate  sales  or  trans- 
actions are  drawn  in  question,  the  aj^intment  of  the  executor  or  administrator  by  the 
court  of  probate  cannot  be  questioned  for  error,  irregularity  and  the  like;  as  if  the 
court  has^^ranted  administration  to  the  wrong  person.  This  and  Uie  like  de^ts  can  be 
set  right  by  appeal  only.  (M'Combs  v.  Dunbar,  1  Mill.  Lou.  Rep.  18,  SI.)  And  this 
is  so  in  general,  and  for  any  other  purpose,  or  on  any  ground  of  error ;  as  where  in  an 
action  by  an  administrator  against  the  defendant,  the  latter  objected,  ''that  all  the 
heirs  being  present  in  the  state,  and  represented  the  defendant  being  one  of  them,  an 
administrator  could  not  be  appointed ;  3d,  that  all  the  property  of  the  succession  hav- 
ing been  legally  disposed  o^  there  was  no  object  upon  which  to  administer;  8d,  that 
the  appointment  of  the  plaintiff  as  administrator,  if  ever  made  (but  which  was  denied,) 
issued  irregularly  and  ex  parte.  The  judge  a  quo,  on  the  |m>duction  of  letters  of  ad- 
ministration, held  these  conclusive,  and  refused  evidence  to  impeach  the  act  of  the 
court  of  probate  on  any  of  the  above  grounds.  His  decision  was  affirmed  on  appeal. 
(Rils  V.  Questi,  3  MiU.  Lou.  Rep.  349;)  and  see  ante,  note  616,  p.  858.  While  the  or- 
der of  a  court  of  probate  directing  the  execution  of  a  will,  is  unreversed,  no  other  court 
can  declare  the  will  void,  or  collaterally  examine  the  correctness  of  tlie. order  or  judg- 
ment   (Lewis'  heirs  v.  His  ex'rs.  6  MiU.  Lou.  Rep.  387, 993, 4.) 

in  debt  on  a  surrogate's  decree  for  the  payment  of  a  legacy,  held  that  the  decree 
wu  itself  evidence  of  a  will  and  that  the  defendant  was  executor.  (Dubois  v.  Du- 
bois, 6  Cowen,  494.) 

A  decree  settling  an  account  is  conclusive.  (Saxton  v.  Chamberhua,  6  Pick.  433. 
Jenison  v.  Hapgood,  7  id.  1  •  Potter  v.  Webb^  3  GreenL  857.  Fieki  v.  Hitchcock,  14 
Pick.  405.  Downing's  est&te,  5  Watts'  Rep.  90.  Wimmer's  appeal,  1  Whart  tLtp. 
96.)    It  cannot,  therefore,  be  impeached  in  an  action  on  the  probate  bond ;  (Goodrich 
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T.  TbompeoD,  4  Day,  315 ;)  nor  hj  a  bifl  filed  in  equity  to  compel  an  account.    (Jeni- 
«oa  ▼.  Hapgood,  7  Pick.  1.    Blount  v.  Darrach,  cor.  Washington,  J.,  U.  S.  C.  C.  14 
Serg.  k  Rawie,  1 84,  note ;  4  Wash.  C.  C.  Rep.  657,  S.  C.   The  same  case  is  also  men- 
twoed  in  id.  723,  note ;  and  see  Barton  v.  Morris,  1  Green.  18.)    The  revised  statutes 
ofNew-Tork,  (2  R.  S.  94,  §65,)  expressly  declare  such  settlement  conclusive  for  most 
purposes,  on  all  who  are  cited  either  actually,  or  by  the  regular  newspaper  advertise- 
ment; and  this  efiect  is  also  given  by  those  statutes  to  tlie  proceedings  of  the  surrogate 
<n  account,  in  the  general  settlement  and  winding  up  of  the  concerns  of  the  estate.  (2  R. 
S.  91,  et  seq.  to  id.  94.)  So  of  an  order,  on  accounting,  that  execution  issue  from  a  court 
rfkw.   (4  R.  S.  116,  §  21.)    And  see  Dubois  v.  Dubois,  6  Cowen,  494.    But  in  this, 
ttintUcaMS,  where  the  effect  of  the  settlement  stands  independent  of  any  statute, 
there  Bhould  be  notice.    Where  the  defendant  presented  his  account  to  the  parish 
JQ^sby  whom  it  was  accepted  and  homobgated,  without  calling  in  the  heirs  or  any 
pefBOM  of  advene  interests,  the  court  said  the  proceeding  was  not  of  such  a  character 
<9)0aa8iib8eqaent  suit  to  compel  an  account,  enabled  the  defendant  to  plead  reijitdi' 
^^^  To  warrant  this  there  must  be  a  defendant  and  plaintiff;  and  an  issue  eitherex- 
pwriy  iobed,  or  implied  by  law,  (Marchand  ▼.  Gracie,  2  Mill.  Lou.  Rep.  147, 8 ;)  and 
the  courts  tre  pecuMy  strict  in  cases  of  constructive  appearance  for  infants.    In  one 
eaae,  where  the  court  appointed  a  curator  ad  hoe,  for  an  infant  who  appeared  andxH>Q- 
*"ted  the  account,  the  whole  was  declared  null,  on  a  collateral  contest  touching  the  sale 
of  property  by  the  executor,  though  his  representative  had  accounted  for  it  on  an  in- 
^"Kt^tion  adrerse  to  the  very  curator  of  the  infant  who  now  claimed  the  property. 
'iTie  reaaoD  was,  that  the  infant  could  appear  by  tutor  only  and  not  by  curator.  (Psyche 
▼.  Paradol,  6  Lou.  Rep^  by  Curry,  866,  377,  8 ;  and  see  Bernard  v.  Vigneau,  1  Mart 
I«i.  Rep.  N.  S.  1,  9.)  Though,  if  minors  be  duly  represented,  they  are  bound  by  these 
>od  the  like  proceedings  and  judgments  of  courts,  as  if  they  were  of  full  age.    (Grounx 
▼.  Abat's  cx'rs.  7  Lou.  Rep.  [Curry,]  17.)    The  accounting  is  of  course  impeachable 
ffl  equity  ibr  fraud ;  as  where  the  administrator  secretly  suppressed  the  receipt  of  a 
mm  of  money  from  abroad;  and  the  account  was  closed  without  this  being  credited. 
(PniX^,  Northam,  5  Mason,  95,  lOS.)    And  this,  though  the  statute  declared  the  de- 
fsree  (m  aeeounting  to  be  final  and  conclusive,    (id.)    In  Wright  v.  Wright,  (2 
M'Cord's  Ch.  Rep^  185,  197,)  the  account  settled  in  the  court  of  the  ordinary,  seems 
to  hare  been  opened  and  examined  in  chancery,  without  adverting  to  the  point  that 
toy  tloog  was  concluded  by  the  proceeding  below.    Such  settlements  are  holden  prima 
facie  evidenoe  in  Kentueky,  (Vance,  adm'r.  v.  Vance's  distributees,  5  Monroe,  521, 2; 
Keilarig  ex'rs.  t.  Beelor,  id.  576,  7)  but  if  made  afler  bill  filed  in  chancery,  they  are  no 
evidence.  (Keflar^s  ex'rs.  v.  Beelor,  5 -Monroe,  576,  7.)  They  are  only  prima  fecie  ev- 
idence in  Maiyland.  (Scott  v.  DoTsey's  ex'rs.  1  Harr.  &  John.  227,  231.  Speddenv. 
The  State,  5  Harr.  &  John.  251.)    In  this  last  case,  the  contrary  was  much  and  ably 
iMisted  on  by  counsel ;  (id.  254,  259.)    The  argument  on  the  other  side  went  on  the 
ex  parte  character  of  the  proceeding,    (id.  266.)    The  State  v.  Massey,  and  Selby  v. 
Gunby,  in  tbe  ^oerel  court,  had  before  denied  the  conclusiveness  of  such  settlements ; 
(id.  276,  7,  tfote.)     The  amount  of  the  Maryland  doctrine  on  these  cases  is  said  by 
Eari^  J.  io  be,  tbat  such  settlements  are  right jprtma  faek  only;  and  are  not  conclu- 
My  Uodii^  on  persons  not  parties  to  them,  and  who  Iwve  not  had  an  opportunity 
Vouf  109 
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of  appealing  from  them.    (Haslett's  adm'r.  v.  Glenn,  7  Harr.  &.  Jolin.  2S.     Gist's 
adm'r.  v.  Cockey,  7  Harr.  &  Jolm.  1S4, 139.)  This  notion  was  recognized  in  Owens  v. 
Collinson,  3  Gill  &  John.  35, 39;  and  held  there,  that  the  onus  prohandi  rests  on  him  who 
seeks  to  impeach  the  settlement.    It  was  also  held,  that  a  hona  fide  pyment  orretain- 
er,  under  the  direction  of  the  orphan's  court,  was  conclusive  of  the  justness  of  the  debt 
paid  or  retained ;  otherwise,  where  the  party  had  no  notice,  or  it  appeared  on  the  face 
of  the  vouchers  passed  by  the  court  that  the  claim  was  not  a  just  one.    (Owens  v.  Col- 
linson, 8  Gill  &  John.  25.)    They  are  not  evidence  at  all  of  over-payments  beyond  the 
assets.    But  as  to  payments,  within  the  amount  of  assets,  they  are  prima  facie  evidence 
to  shew  the  situation  of  the  personal  estate,  in  nil  controversies  between  the  personal  rep- 
presentatives  of  the  deceased,  and  distributees  or  legatees,  and  in  actions.by  creditora 
against  the  heirs  or  devisees  of  the  deceased,  and  to  warrant  a  sale  of  the  real  estate  by 
decree  in  chancery.  (Gist's  adm'r.  v.  Cockey,  7  Harr.  &  John.  134, 139.)  And  per  Dor- 
sey,  J.  in  Owens  v.  Collinson,  3  Gill  &.  John.  39,  "  the  claims  of  an  administrator  in  this 
case,  in  common  with  all  other  claims  against  the  deceased,  being  accredited  to  him  in  the 
settlement  of  his  account  with  the  orphan's  courts,  such  accounts  must  be  regarded  by 
us  as  the  acts  of  a  court  of  competent  jurisdiction,  whose  proceedings  being  wholly  ex 
pmte,  are  not  conclusive,  but  rest  on  the  principle  tl>at  omnia  rite  aetafuisae  jprenim- 
utUvTy  donee  probitur  in  contrarium"    See  also  Scott  v.  Burch's  adm^x.  6  Harr.  &. 
John.  67.    In  South  Carolina,  a  receipt  of  payment,  obtained  by  an  administrator  before 
.  the  decree  of  accounting,  was  disallowed  in  an  action  on  his  bond,  upon  the  usual  ground 
that  all  matters  of  defence  were  merged  in  the  suit  for  an  account.    A  decree  ibr  a& 
account  is  tliere  held  to  be  conclusive,  where  proper  notice  has  been  given,  of  all  mat- 
ters of  account  arising  previous  to  the  date  of  the  decree.    (Chambers  v.  Fatton,  1 
Bail.  Rep.  130.    Simkins  v.  Cobb,  3  id.  60.)    And  in  the  first  case,  Nott,  J.  said  that 
€a;  parte  settlements  before  the  ordinary  were  conclusive  in  a  court  of  law,  though  not 
in  equity.   See  a  note,  post,  where  we  speak  generally  of  a  former  suit  barring  all  claim 
on  a  matter  of  defence  in  a  prior  suit.    Also  ante,  note  588,  p.  830  to  834.    In  Neville 
V.  Robinson,  (1  Baik  Rep.  361,)  it  was  denied  generally,  that  an  acsounting  before  the 
ordinary  should  conclude,  even  on  a  plea  of  plene  administravit.    The  report  of  the 
case  is  a  mere  note;  and  does  not  even  distinguish  whether  Uiere  was  notice  of  the 
accounting  given  to  the  party  sought  to  be  concluded  or  not.    And  see  Harrington 
Y.  Cole,  8  M'Cord,  509.     The  effect  of  these  decrees  of  the  ordinary  was  after- 
wards much  considered,  in  Simkins  v.  Cobb,  (3  Bail.  60.)    The  action  was  debt  on 
an  administration  bond  against  the  sureties.    The  decree  of  the  ordinary  was  in  favor 
of  the  distributees  for  the  whole  balance  claimed,  on  a  citation  and  default  of  the  prin- 
cipal, the  surety  not  being  a  party,  and  the  ordinary  having  no  right  to  call  him  in  as 
a  party.    The  court,  (by  O'Ncall,  J.)  regretted  the  want  of  such  power.    In  this  case 
the  administrator  was  guardian  of  the  distributees,  and  bad  charged  himself  in  his  ac- 
counts as  guardian  with  all  the  assets,  thus  discharging  the  sureties.    Tlie  decree  was 
made  in  1839,  on  the  administrator's  last  return,  which  was  in  1833.    The  court  re- 
gretted, also,  that  exclusive  jurisdiction  of  suits  on  these  bonds  had  not  been  given  to 
courts  of  equity.    Yet  even  there,  except  in  extraordinary  cases,  tlie  sureties  could 
not  be  made  parties  to  the  account    In  this  case  there  was  a  good  defence  which  the 
sureties  might  have  set  up.    A  court  of  law  had  no  original  authority  to  investigate 
these  accounts.    Hence  it  must  be  done  before  the  ordinary,  or  in  a  court  of  equity ; 
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tnd  tbe  letter  of  the  surety  bond  made  his  accounting  or  being  required  lo  account,  an 

aieodil  prerequistte  %o  a  suit  on  the  bond.    For  these  purposes  the  decree  has  been 

regarded  as  conclusive,  .but  not  bevond,  for  the  security  has  a  right  to  look  into  the 

decree,  to  see  that  he  is  -chai^d  according  to  the  form  and  effect  of  his  undertaking. 

If  tbe  security  were  discharged,  he  could  not  be  touched  by  a  subsequent  decree 

tgaioM  the  adaainistrator,  based  upon  an  act  of  his,  subsequent  to  the  discharge.    It 

vu  doubted  whether  tbe  decree  concluded  any  thing  except  the  fact  of  being  required 

to  tceottiit,  and  tbe  diflfereot  items,  so  as  to  relieve  a  court  of  law  from  looking  to  the 

IMnfRiety  of  their  albwnnce  or  disallowance. .  To  this  point  the  court  review  the  cases 

of  SyW>  V.  Caldwell,  9  M'Cord's  Rep.  ^5,  6  ;  Ordinary  v.  Robinson,  1  Bail.  95,  S7 ; 

Hamogton  V.  Cole,  3  M'Cord,  51 1 ;  and  show,  that  the  decree  must  have^  the  same  eP- 

feet  both  atfatw  and  in  equity.  They  conclude,  that  it  shall  bind  only  as  to  the  propriety 

of  tbe  receipts  and  expenditures,  and  cannot  determine  whether  the  balance  has  been 

property  paid  away.    It  concludes  only  to  the  time  of  the  last  return  of  accounts ;  for 

en  the  retuToa  alone  can  it  act.    in  that  view  the  defence  interposed  in  the  principal 

€l«  was  sustained ;  the  payment  of  assets  to  the*guardian  being  without  the  opera- 

tjon  of  the  decree.    (See  2  BaiL  Rep.  61  to  65.) 

It  will  at  once  occur  to  the  learned  reader,  that  the  above  was  the  question  how  far 
a  decree  against  the  principal  shall  effect  the  surety,  in  respect  to  which  the  civil  and 
eonuBoo  lav  have  come  to  such  opposite  conclusions  as  we  noticed,  ante,  note  569,  p* 
81^.  ThedecisioUfprobably  owing  to  the  special  clause  in  the  bond,  follows  the  civil  law ; 
aadaee  Sheltoo  ads.  Curetoo,  3  M'Cord,  412,  S.  P.  Thei^arae  point  was  held  in  Lucas 
T.Cuo/sez'rs.  (3  Bail.  403,  406,)  in  an  action  between  the  sureties  for  contribution* 
And  in  this  case  it  was  said,  that  the  decree  shall  be  conclusive  against  the  administrator, 
id.  405^ 6.)  In  a  suit  against  sureties,  tlic  decree  against  the  administrator,  made  by  the 
^iaa7,caDoot  be  impeached  for  error  or  irregularity.  (Lylcs  v.  Brown,  I  Harp.  Rep. 
51.)  See  Lylcs  V.  Caldwell,  3  M'Cord's  Rep.  2^5. 

The  decisions  in  Pennsylvania,  sis  to  the  conclusive  character  of  these  decrees  on  set- 
tfingan  accoant,  place  them  as  far  above  impeachment  as  they  dp  the  adjudications  of 
any  other  coart.    (See  McFadden  v.  Geddis,  17  Scrg.  &  Rawle,  336.     App  v.  Dries- 
back,  S  Rawie,  287.    Riegel  v.  Rothrock,  5  id.  266.    Wimmer's  appeal,  1  Whart. 
Rep.  96.)   And  where  the  account  of  an  executor  had  been  settled  in  the  orpban's 
court,  aod  an  action  was  subsequently  brought  against  him  for  a  legacy,  held  that  he 
oould  not  stiow  that  the  balance  against  him  on  such  accounting  was  composed  of 
bonds  not  due  ar  the  time  of  the  settlement,  and  which  could  not  afterwards  be  collect* 
cd.    (Thompsoa  v.  M'Gaw,  2  Watu'  Rep.  161.)    And  when  a  final  adaHnistration 
sccouDt  has  been  confirmed,  the  remedy  for  omissions  or  mistakes  is  by  a  petition  for 
I  review  in  the  orphan's  court,  and  not  a  citation  to  the  administrators  to  settle  a  new 
ttoount    (Downiog's  estate,  5  Watts'  Rep.  90.)    In  Massachusetts,  if  an  item  be 
omitted  in  settlinj*  the  account,  (as  if  the  administrator  omit  to  charge  himself  with  in* 
terest,)  it  may  afterwards  be  recovered ;  and  so  if  the  administrator  open  it,  by  apply* 
ingto  have  bis  accoant  on  which  the  decree  was  made,  corrected,  (Saxton  v.  Cham* 
beriain,  6  Pick.  422,  Field  v.  Hitchcock,  14  Pick.  405 ;)  an  atiministration  accotint  may 
be  parttalJy  settled  by  a  decree ;  and  there  is  no  power  in  the  probate  court  to  make  the 
teree  final,  so  as  te  protect  the  executor  from  accounting  in  respect  to  other  matters 
oTaeeountaflerwania  accruing.    (Fiekl  v.  Hitchcock,  14  Pick.  405.) 
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^  You  may  in  these  cases,  as  in  all  others,  adduce  evidence  to  disprove  jurisdictioD. 
(Elliot  V.  Peirsol,  1  Pet.  3St8,  9;  and  see  matter  ofHemiup,  8  Paiee,  SIO.  Jackson r. 
Jeffries,  1  Marsh.  Rep.  88^  9.)  As,  that  the  deceased  died,  while  resident  in  a  foreign 
state,  the  surrogate,  not  then  having  the  power;  (Weston  v.  Weston,  14  John.  Rep. 
428 ;  and  see  ex  parte  Barker,  3  Leigh,  719,  stated  post,  note  691,  and  several  like  caaes 
there;)  so,  liiat  the  letters  were  of  administratiota  duratUe  tAsentia  of  an  executor  ; 
(Ford  V.  Travisi  cited  8  Cranch,  14, 26.  Griffith  v.  Frazier,  8  Cranch,  9,  95 ;)  or,  tbat 
they  are  of  the  estate  of  a  living  man.  (Per  Marsliall,  C.  J..in  S.  C,  8  Crancb,  34 ; 
per  Owsley^  J.  in  Moore  v.  Tanner's  adm.  5  Mon.  46.)  So  if  there  be  no  jurisdictioa 
of  the  party,  as  for  want  of  notice,  if  that  be  required ;  or  where  the  party  is  not  regu- 
larly in  court,  as  required  by  statute.  (Messinger  v.  Kintner,  4  Binn.  97 ;  Smith 
V.Rice,  11  Mass.  Rep.  507, 513.  Proctor  v.  Newhall,  17  Mass.  Rep.  81,  91,  and  see 
malterofHemiup,  2Paige,320,3.  id.  310.  Hallettv.Hare,5Paige,dl6,17.)  Nor  are 
such  decrees  conclusive  where  they  go  beyond  the  statute  power  of  the  court ;  as 
where  land  held  in  dower  was  on  the  death  of  the  tenant  distributed  to  one,  in  prefer- 
ence to  another  of  the  next  of  Jkinr  or  heirs.  (Hunt  v.  Hapgood,  4  Mass.  Rep.  117. 
Sumner  v.  Parker,  7  Mass.  Rep.  79, 83.)  So,  where  the  land  sold  lay  in  a  foreign  state. 
(Wilkinson  v.  Leland,  2  Pet.  627, 655.)  If  an  attorney  for  a  non-resident,  or  gi^ardian  for 
an  infant,  be  necessary  and  not  appointed,  the  sale  of  land  is  void  as  to  him.  (Messin- 
ger V.  Kintner,  4  Binn.  97.  Smith  v.  Rice,  1 1  Mass.  Rep.  507,  513.)  So  if  there  was 
no  petition  to  sell.  (Messinger  v.  Kintner,  4  Binn.  97.)  And  it  was  once,  at  N.  P.,  hekl 
void,  because  no  administration  account  was  settled.  (Per  Tilghman,  C.  J.  4  Eton. 
104,  citing  Larrimer's  lessee  v.  Irwin,  M.  S.)  But  this  notion  was  repudiated  as  rest- 
ing on  a  mere  irregularity,  in  M'Pherson  v.  Cunliff,  ut  supra.    See  also  post,  note  623. 

In  Thompson  v.  Tolmie,  (2  Pet  165,)  Ch.  J.  Thompson  said,  that  if  a  court  ex- 
pressly find  and  assert  by  their  record  a  fact  necessary  to  give  jurisdiction,  it  is  by  no 
means  clear  that  the  fact  can  be  contradicted  collaterally.  And  seeTRaborg  v.  Ham- 
mond, 2  Har.  &  Gill,  42,  50 ;  also  stated  post,  note  622.     See  post,  note  687. 

In  addition  to  jurisdiction  and  parties,  it  behoves  the  conveyancer  to  look  and  see 
.that  the  final  conveyance  under  a  surrogate's  decree  of  sale,  is  executed  in  proper  form 
and  on  the  requisite  authority.  A  statute  of  New-Yoric,  of  April  8, 1 813,  formerly  re- 
quired that  an  indifierent  person,  to  be  designated  by  the  surrogate,  should  join  in  the 
conveyance.  (1  R.  L.  of  1813,  451,  §  24.)  Another,  April  12, 1819,  that  the  bargain  of 
sale  should  be  confirmed  by  the  surrogate  previous  to  a  deed.  (Sess.  42,  p.  21 5,  §  3.  The 
above  §  24  is  repealed  by  the  latter  statute,  §  4 ;  and  see  2  R.  S.  105,  §  30, 31.)  These  for 
mula  must  be  adhered  to  or  the  deed  isyoid  at  law.  A  statute  provision  albws  the 
omission  of  the  third  person,  &c.  to  be  summarily  corrected  in  chancery,  afler  that 
court  shall  have  been  satisfied  of  the  fairness  of  the  sale.  (Sess.  42,  p.  914,  §1 ;  and 
see  2  R.  S.  1 10, 1 1 1,  §  61  to  65.)  But  several  conveyances  have  recently  been  declar- 
ed null  at  law,  (at  the  Washington  circuit,)  for  lack  of  judicial  confirmatbn ;  one,  in 
Rea  V.  M'Eachron,  (13  Wend.  465,)  and  another  in  Albro  v.  Waller,  tried  at  the  same 
place,  Nov.  1835,  (M.  S.)  In  the  latter  case,  the  circuit  judge  stayed  the  suit  with 
a  view  to  move  the  supreme  court  for  time  to  perfect  the  proceedings  in  due  form  before 
the  surrogate.  The  motion  was  denied,  but  with  a  further  stay ;  whereupon  a  bill  was 
Ifled  by  the  purchaser  in  the  vice^chancery  of  the  fourth  circuit :  a  temporary  injunc- 
tion was  granted ;'  but  it  yet  remains  to  see  whether  equhy  has  power  to  perfect  such  a 
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fsk.  The  broadest  amending  statute  (2  R.  S.  110, 11,  §61  to  65,)  does  not,  in  terms, 
wnx  thii  defect.     The  supreme  court,  however,  appear  to  take  the  contrary  for  grant- 
ed in  Ret  v.  M^EUiehroD,  (Sutherland,  J.)  at  p.  473.    The  statute  seems  to  cover  on- 
ly two  cues ;  the  non-joinder  of  a  discreet  person  under  the  old  law,  and  the  non-recital 
«f  tbe  coDfirroing  order ;  not  the  non-existence  of  such  order:  It  cannot  he  extended  to 
ciler cues  by  construction.  (Matter  of  Hemiup,  9  Paige,  81 6, 330;  8  Paige,  S0&,  S.  C.) 
Independent  of  statute  regulation,  these  judicial  sales  under  an  order,  if  regular  in 
teud  circumstance,  pass  the  title,  without  any  return  or  order  of  confirmation ;  or» 
iftlitt  be  necessary,  the  court  may  yet  allow  a  return ;  an  order  of  sale  carries  a  pow- 
er to  convey,  by  implicatbn.    The  sale,  however,  must  he  regular  as  to  time.    Being 
•hort  of  the  time  albwed  by  statute,  the  sheriff  mistaking  calendar  for  lunar  months, 
itwttbeldyoid.    (Williamson  v.  Farrow,  South  Car.  Law  Joum.  184, 189,  190.) 
Sobr  as  the  acts  of  the  probate  court  are  concerned,  chancery  and  other  tribunals  have 
iSwayi  struggled  to  maintain  the  proceedings  in  favor  of  bona  fide  purchasers.    The 
inporlanee  of  doing  so  was  ably  and  eloquently  vindicated  by  Duncan,  J.  in 
M*PhersonT.  Cunliff,  (11  Serg.  &  Rawle,  481,  2 ;)  and  by  Yates,  J.  in  Snyder's  les- 
Kev.  Snyder,  (6  Binn.  496.)    But  we  are  not  aware  that  an  omission  of  substantial 
fenns  by  tbe  parties  has  yet  been  relieved  against.    Whether  it  may  not  come  under 
the  equitaWe  head  of  relief  against  the  defective  execution  of  powers,  or  by  compelling 
the  specific  execution  of  contracts,  remains  to  be  seen.    Such  sales  have  been  set  aside 
in  eqaitff  on  the  ground  of  fraud ;  e.  g.  where  it  was  presumable,  from  the  purchase 
ho^  by  a  trustee ;  (Reynolds  v.  Scarborough,  Car.  Law  Joum.  106;)  and  it  was 
held  in  one  case,  that  this  might  be  done  even  af\er  the  orphan's  court  had  made  an 
order  oTeonfirmation ;  but  the  heirs  who  made  the  objection  were  not  parties.    A  case 
of  fraud  in  defeasance  of  the  order  of  confirmation,  was  allowed  to  be  shown  in  an  ac-> 
^  of  ejectment.    (Rhoades'  lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  715,  721.) 

Iq  Kennedy  v.  Wachsmuth,  (13  Serg.  k.  Rawle,  171,)  it  was  held  that  the  orphan's 
oonrt  might  amend  the  proceedhigs  even  after  sale.  It  was  done,  in  this  ease,  by  ad- 
ding Id  the  bcx>k>  a  registry  of  the  affirmation  of  one  of  the  administrators,  made  in 
ftctjbwby  a  clerical  mistake  omitted  in  the  record.  ' 

With  legaid  to  f«rm,  it  will  be  seen  hereafter,  that  every  court,  however  hum- 
ble in  power,  must  in  general  keep  a  register  of  its  sentence,  judgment,  and  other  pro- 
^^^^  in  the  cause  or  matter  upon  which  it  is  called  judicially  to  act;  and,  although 
^jieed.oot  be  drawn  up  at  the  time,  such  registry  is  an  essential  characteristic,  without 
w^hicb  it  cannot  be  received  in  evidence.    In  form,  however,  it  has  been  holden  that 
technical  formality  and  legal  precision  need  not  be  preserved,  if  they  are  significant  in 
oofflmon  nnderPtanding  and  parlance.  Thus,  in  a  suit  in  the  orphsn's  court  by  a  distribu- 
tee agaiost  an  administratrix  and  her  husband,  foe  a  distributive  share,  instead  of  a  de- 
cretal declaration  that  the  sum  was  due  from  the  administratrix  and  her  husband,  and 
deelariogout  of  what  fund  it  should  be  made,  the  decree  was  that  so  much  was  due 
by  the  estate.    In  a  suit  upon  the  administration  bond,  there  was  a  replication  to  a 
plea  of  peHbrmance,  setting  forth  a  decree  of  the  ordinary  ascertaining  a  sum  to  be  due 
by  (he  defendants,  the  administratrix  and^her  husband;  the  rejoinder  denied  the 
cxkteace  ijit  such    decree,  whereupon  issued  was  joined.    On   trials  the  decree, 
which  recited  that  the  ordinary  (on  due  citation  and  hearing,)  had  proceeded  to 
'^  tki  isSaUy  and  ascertained  a  sum  to  be  due  from  the  estate  to  Hannah  Clif^ 
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Urn,  (the  distributee,)  was  objected  to  as  Incomplete,  uncertain  and  insufficient,  in- 
asmuch as  it  did  not  even  declare  the  sum  to  be  due  by  the  defendants;  much  less 
thattheyshouldpayit.  The  record  was,  however,  held  properly  admissible.  On 
motion  for  entering  a  non-suit  at  bar,  on  appeal,  the  court  (by  Johnson,  J.). remark, 
that "  In  the  absence  of  any  statutory  or  other  regulation,  each  department  of  the  ju- 
diciary must  be  left  to  adopt  and  pursue  its  own  formula  in  its  proceedings ;  because 
neither  of  them  has  the  power  to  prescribe  these  raatteis  for  the  others.  With  respect 
to  matters  of  substance,  there  are  certain  requisites,  however,  which  equaUy  apply  to  ev- 
ery jurisdiction,  and  without  which  legal  proceedings  would  be  useless  and  unnecessaiy. 
In  addition  to  the  ordinary  circumstances  of  jtime  and  place,  they  should,  for  the  most 
obvious  reasons,  exhibit  the  parties,  the  subject  matter  in  dispute,  and  the  result. 
These  facts  being  ascertained,  the  legal  consequences  follow  of  course,  whatever  may 
be  the  phraseology  used ;  and  where  iorms  are  not  prescribed,  it  is  the  most  that  can 
be  expected  from  the  subordinate  tribunals,  where  ibr  the  most  part,  the  proceedings 
are  conducted  by  the  parties  themselves,  and  before  judges  unused  to  and  uninformed 
in  the  technicalities  and  subtleties  of  pleading."  (Ordinary  v,  M'Clurc,  1  Bail.  Rep. 
7,  8,  9.)  In  S«>uth  Carolina,  the  ordinary  who  holds  the  orphan's  court,  has  no  power 
to  do  any  act  beyond  the  mere  settlement  of  the  accounts.  He  cannot  order  payment, 
nor  enforce  it.    (id..  9.)    The  decree  was  holden  to  be  conclusive,  (id.) 

The  proceedings  in  the  probate  courts,  whether  they  are  considered  as  in  a  court  of 
concurrent  or  exclusive  jurisdiction,  where  they  are  conducted  fraudulently  and  col- 
lusively  between  the  personal  representative  and  the  purchaser  or  others,  stand  on  the 
same  footing  as  the  English  or  American  proceedings  in  divorce  cases,  or  the  English 
jactitation  in  the  Duchess  of  Kingston's  case ;  being  impeachable  by  the  parties  injur- 
ed, who  are  not  actual  parties  to  the  suit,  either  by  bill  in  chancery,  in  ejectment,  or 
otherwise  in  a  collateral  way.  (Reynold  v.  Scarborough,  Car.  Law  Joum.  106 ; 
Rhoades*  lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  715,  730, 1,  both  cited  supra.)  For  this 
rule  as  to  (eases  of  divorce  in  America,  see  post,  note  633 ;  also  post,  note  65S.  In  Mas* 
•aehusetts,  held,  that  the  settlement  of  an  administrator's  accounts,  though  the  statute 
declared  it  conclusive,  was  yet  examinable  in  equity  for  fraud.  (Pratt  v.  Nortliaro,  5 
Mason,  95,  lOS,  4.)*  And  this  was  said  of  fraud  in  withholding  a^accoqnt  of  assets; 
though  it  would  be  otherwise,  if  the  court  had  participated  in  the  fraud,  which  was 
not  pretended,   (id.  106,  7.) 


NOTE  621— p.  844. 


It  seems  hy  what  fell  from  Parsons,  Ch.  J.  in  Goodwin  v.  Jones,  (3  Mass.  Rep.  514, 
517,518,)  and  the  reasoning  of  the  supreme  court  of  errors  in  Connecticut,  in  Riley  v. 
Riley,  (3  Day,  74,  88,  9,)  that  this  notion  of  local  jurisdiction  in  the  grant  of  letters 
testamentary  or  of  administration,  is  the  foundation  of  our  refusingto  notice  them  when 
emanating  from  the  courts  of  a  foreign  country,  or  of  a  neighboring  state  of  the  union. 
Such,  whatever  may  be  the  ground,  seems  to  be  the  well  settled  rule  in  all  the  com- 
mon  law  countries  where  the  question  has  been  raised.  As  a  consequence,  a  personal 
•epresentative  deriving  bis  powers  in  that  way,  will  not  be  recognized  as  a  party  be- 
yond the  territorial  jurisdiction  of  the  court  whence  he  has  derived  his  powen.    (Per 
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KentjCb.  in  Morreli  v.  Dickey,  1  John.  Ch.  Rep.  156 ;  Story  Confl.  of  Lowt.  45M; 
Wlaiw  V.  Storrs,  6  John.  Oh.  Rep.  35S,  S57;  Tourton  v.  Flower,  S  P.  Wins.  S69; 
Bftc  Ah.  executors,  &c.  (E)  pi.  3 ;  2  Rol.  Ab.  executor,  (G)  1 ;  Aikins  v.  Smith,  2  Atk. 
W;  Lee  v.  Bank  of  JEoj^a^id,  8  Ves.  44 ;  11  Vin.  executors  (F)  8,  and  (G)  15 ;  Shaw 
▼.Siaughton,  8  Keb.  163,  case  96;  Fenwick  v.  Sears'  adm'rs.  1  Cranch,  258,  259, 
283;  Per  Kent,  Ch.  io  Doolittle  ▼.  Lewis,  7  John.  Ch.  Rep«  47 ;  Dixon's  ex'rs.  r.  Rann 
lay's  ei'rs.  S  Cranch,  819 ;  Per  Marshall,  C.  J.  in  Doe,  lessee  of  Lewis,  v.  MTarhind, 
9CnQcb,152;  Goodwin  v.  Jones,  8  Mass.  Rep.  514;  Riley  v.  Riley,  8  Day,  74 ; 
Cfaunplia  v.  Tilley,  8  Day,  808 ;  Langdon  v.  Potter,  11  Mass.  Rep.  818 ;  Borden  v. 
Borden,  5  Mass.  Rep.  67 ;  Campbell  v.  Tousey,  7  Cowen's  Rep.  64 ;  Kerr  v.  Moon's 
defBees,  9  Wheat  565,  571 ;  Johnson  v.  Rannels,  6  Mart.  Lou.  Rep.  N.  S.  622,  8 ; 
Motblsiidy.Wireman,  3Penn.Rep.185, 187,&c.;  Grseme  v.  Harris,  1  Dall.  456; 
AinoynKMis,  1  Hay w. 355,  and  a  learned  note  there  by  the  reporter;  Picquet  v.Swan^ 
S  Maaoo,  469, 472,  8 ;  Per  Porter,  J.  in  Lc  Cesnc  v.  CotUn,  2  Mart.  Lou.  Rep.  N.  S, 
485;  Brodie,  adm'r.  v.  Bickley,  2  Rawte,  431 ;  Campbell  v.  Sheldon,  18  Fick.  Rep.  8 ; 
Sabiay.Gilman,  1  N.  H.  Rep.  193;  Perkins  v.  Williams,  2  Root,  462;  Steams  r. 
Baroham,  %  GreenL  Rep.  261 ;  Thompson  v.  Wilson,  2  N.  Hamp.  Rep.  291 ; 
Bulk'  adm'r.  v.  Price,  Cam.  &  Norw.  68 ;  Per  Owsley,  J.  in  Moore  t.  Tan- 
ner's adm'r.  5  Monroe,  40^  7 ;  Glenn  v.  Smith,  2  Gill  &  John.  498 ;  M'Cormiek  v. 
SullivMt,  H)  Wheat.  192;  Stanton  v.  Holmes,  4  Day,  87,  96;  Dodge's  adm'r. 
V.  Wetejore,  Brayt.  92,  3;   Lee  v.  Havens,  Brayt.  98;'  Daugerficld's  cx'x.  t. 
TliuritoD's  heirs,  S  Mart.  Lou.  Rep.  N.  S.  232;  Fearing  v.  Executors  of  Ball,  6 
I«o.  Rep.  by  Curry,  685,  690;  Naylor  v.  Moody,  2  Blackf.  247 ;  Leake  v.  Gilchrist, 
lDev.73;  Curie  v.  Moor,  1  Dana,  445;  and  see  Biddle  v.  Wilkins,  1  Pet  686; 
I>ava  V.  Boybton,  9  Mass.  Rep.  337 ;  Cutter  v.  Davenport,  1  Pick.  81, 85 ;  Burnley's 
adm'r.  v.  Duke,  1  Rand.  108;  Jackson  v.  Jeffries,  1  Marsh.  88, 9 ;  Armstrong  v.  Lear, 
1^  Wbeau  175, 6 ;  Kraft  v.  Wickey,  4  Gill  &  John.  832 ;  Hunter  v.  Bryson,  5  Gill  & 
John.  48S;  Johnson  v.  Avery,  2  Fairf.  Rep.  100.)  He  cannot  be  received  to  sue  joint- 
ly vith  the  domestic  administrator.    (Dickinson  v.  M'Craw,  4  Rand.  158.)    Certain 
<^  perhaps  put  thia  more  correctly  on  the  lex  fori.    Thus  per  Marshall,  C.  J.  "  All 
'V^topenonal  property  are  admitted  to  be  regulated  by  the  laws  of  the  country  in 
which  the  teatator  lived ;  but  the  suits  for  those  rights  must  be  governed  by  the  laws 
^^1  country  in  which  the  tribunal  is  placed.    No  man  can  sue  in  the  courts  of  any 
ooootiy,  irbatever  his  rights  may  be,  unless  in  conformity  witl)  the  rules  prescribed  by 
J^bwaof  that  country."    (Dixon's  ex'rs.  v.  Ramsay's  ex'rs.  8  Cranch,  824;  andse* 
perSto7,  J,  in  Picquet  v.  Swan,  8  Mason,  474.)  There  is  a  learned  note  in  1  Hayw. 
^»  coBcctiDg  the  English  cases  upon  this  head,  which  in  the  result  agree  with  oun» 
*oagh  Hke  ours,  they  will  be  there  seen  to  differ  in  the  principle  on  which  they  ga 

But  this  notmn  of  disregarding  foreign  probate  must  be  taken  with  many  quali&a- 
^;  aod  not  as  going  to  deny  validity  to  the  general  rights  and  acts  of  the  fbreign 
cxecQtor or  administrator  arising  under  the  lex  loci;  (per  Story,  J.  in  Trecothiok  n 
Atttia,  4  Mason,  85 ;  See  seteotmen  of  Boston  v.  Boylston,  2  Mass.  Rep.  884 ;  CamjH 
^  ^'  ToQsey,  7  Cowen's  Rep.  64, 67 ;)  and  it  is  only  when  he  cornea  abroad  to  sue 
^  k  loed,  or  act  at  stieih,  that  he  is  treated  as  destitute  of  power ;  (see  per  Marshall, 
C  /.  ut  supra,  in  Dixon's  ex'rs.  v.  Ramsay's  ex'rs.)  Thus,  his  title  is  complete  under 
hafimffk  letters;  and  he  may  sue  here  in  bis  own  name,  (in  his  foreign  right  as  per- 
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soDftI  representative,)  in  trover;  (per  Story,  J.  in  Trecothick  v.  Austin,  4  Mason,  19, 
83;  Story's  Confl.  of  Laws,  431.)  Voluntary  payments  to  and  receipts  by  bini  are 
valid.  (Per  Story,  J.  in  Trecothick  v.  Austin,  4  Mason,  SS ;  Atkins  v.  Smith,  9  Atk. 
63.  Per  Kent,  Ch.  in  Doolittle  ▼.  Lewis,  7  Johns.  Ch.  Rep.  49.  Per  Jackson,  J.  in 
Stevens  v.  Gaylord,  11  Mass.  Rep.  264;  Story's  Confl.  of  Laws,  431,  and  note  9.) 
And  the  foreign  executor  of  a  foreign  mortgagee  of  land,  in  the  state  of  New- York, 
may  foreclose  under  a  power  in  the  mortgage,  by  iadvertisement  under  the  statute. 
(Doolittle  r.  Lewis,  7  Johns.  Ch.  Rep.  45 ;  see  Cutter  v.  Davenport,  1  Pick.  81.)  He 
takes  under  the  power,  not  under  the  letters  of  probate.  So,  a  foreign  executor  may 
sue  in  his  own  name  for  land  devised  to  him,  for  he  takes  under  the  devise ;  and  the 
letters  serve  merely  to  aid  in  designating  the  person.  (Doe,  lessee  of  Lewis,  v.  MTar- 
land,  9  Cranch,  151.)  So  a  recovery  by  a  foreign  administrator,  is  a  bar  to  an  actk»n 
here,  by  a  domestic  administrator,  for  the  same  demand.  (Per  Jackson,  J.  in  Stevens  v. . 
Gaybrd,  11  Mass.  Rep.  365.  Shaw  v.  Staughton,  3  Keb.  163,  case  36,  S.  P.)  And 
the  appointment  of  the  debtor  an  executor  in  a  foreign  state,  will  be  recognized  as  ex* 
tinguishing  the  debt.  (Stevens  v.  Gaylord,  11  Mass.  Rep.  356.)  The  assent  of  a 
foreign  executor  to  a  specific  legacy  there,  would  entitle  the  legatee  to  sue  in  trover 
for  the  subject  of  a  bequest  every  where.  So  of  a  vendee  who  buys  of  liira.  (Per 
Story,  J.  in  Trecothick  v.  Austin,  4  Mason,  35.  Slack  v.  Walcott,  3  Mason,  508, 
518.)  And  this  is  true  of  any  one,  even  the  executor  himself,  who  sues  in  his  own  right, 
though  that  right  be  derived  under  a  foreign  will.  It  is  so,  in  the  numerous  class 
of  cases  wherein  the  executor  may  sue  without  presenting  himself  in  his  repre- 
sentative character.  This  proposition  was  very  folly  consideired  and  illustrated  in 
the  case  so  oflen  cited  above  of  Trecothick  v.  Austin.  (4  Mason,  16.)  A  skve  may 
be  reclaimed  and  demanded  here,  by  the  foreign  administrator  of  the  deceased  foreign 
owner,  without  taking  letters  here.  (Commonwealth  v.  Griffith,  3  Pick.  11,  18.)  And 
a  foreign  probate  was  received  to  sustain  a  title  in  a  legatee  who  was  defendant. 
(Johnson  v.  Ranneb,  6  Mart.  Lou.  Rep.  N.  S.  631.)  A  domestic  administrator  may, 
by  attorney,  receive  the  effects  abroad  and  shall  account  therefor  at  home.  (Atkins 
V.  Smith,  3  Atk.  63.)  Most  of  the  above  doctrines  were  fully  recognized  in  Leake  v. 
Gilchrist,  (3Dev.  73,)  wherein  it  was  held,  that  a 'foreign  administrator  might  assign  a 
bond  against  an  obligor  resident  in  his  own  state ;  and  tbat  the  assignee  might  sue  np- 
on  it  in  his  own  name  in  North  Carolina,  wherein  bonds  are  negotiable  like  bills  of  ex** 
change.  A  foreign  administrator  holding  his  intestate's  negotiable  note  endorsed  in 
blank,  may  sue  on  it  in  Maine,  in  his  own  name.  (Barrett  v.  Barrett,  8  Greenl.  353.) 
So  in  New- York,  if  it  be  payable  to  bearer.  (Robinson  v.  Crandall,  9  Wend.  435. 
Story's  Confl.  of  Laws,  433.) 

When  we  accord  these  broad  eflfects  to  a  foreign  administration,  as  such,  perhaps  it 
should  be  confined  to  a  case  where  that  is  the  principal  appointment,  which  is  always 
where  the  testator  or  intestate  resided,  the  whole  of  whose  personal  efl^ts,  wherever 
situate,  are  distribuUble  according  to  the  Ux  domieUu.  (See  infra.)  Accordingly, 
where  the  domicil  and  death  were  in  England,  and  hma  natMUa  both  there  and  in 
Ireland,  payment  and  discharge  of  a  bond,  which,  had  always  been  in  England,  to  the 
Irish  administrator,  was  held  no  bar  to  a  suit  on  the  same  bond  in  England.  (Daniel 
V.  Luker,  3  Dy.  305,  a.  case  58.)  A  greater  operation  may  possibly  be  given  by  the 
United  States  constitution  and  laws,  even  to  the  ancillary  appointment,  as  between  the 
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•weial  stato,  (aee  infra ;)  though  so  far  as  the  Americaa  eoortsin  general  have  acted 
on  tlu  and  the  like  queations,  we  have  hardly  yet  arrived  at  any  distinction  in  fevor 
of  Slate  administratioiia  as  contrasted  with  those  which  are  totally  alien.    As  the 
poTOof  the  adminfetrator  in  a  neigfahoring  state  is  at  present  understood,  it  would 
iroWbly  he  confined  lo  Ha  action  to  what  should  be  esteemed  Iwna  noUAiUa  in  the  ju- 
wiction  of  the  neighboring  court,  and  would  not  extend  to  lona  notah&ia  elsewhere. 
SwAaeeiM  to  have  been  the  more  obvious  principle  of  Daniel  ▼.  Lukcr,  supra.    Such 
■th«  dirtinclidn  recognized  in  Leake  v.  Gilchrist,  (S  Dev.  79 ;)  and  such,  ss  we  shaH 
■«,  ■  the  role  as  declaied  m  New-Hampshire,  Vermont  and  Maine,  if  it  be  not  even 
aw  trnfriendly  to  the  action  of  the  foreign  executor.    It  was  accordingly  denied  that 
aibragiiaecQtor  could  endorse  a  note  of  his  testator,  and  thereby  entitie  the  endor- 
see towe  in  his  own  name  in  the  domestic  state,  a  citizen  there  who  signed  the  note. 
(T^omaon  v.  Wilson,  9  N.  H.  R.  391.    Steams  v.  Bumham,  5  GreenL  961.    Lee  v. 
HatcBij  1  Brayt.  9S.)    The  court  say,  in  the  first  case,  that  choses  m  action,  due  by 
wfecw  of  New-Hampshire,  are  bonanotMHa  there^  of  which  the  foreign  probate 
««rthad  DO  iuriadiction.    The  same  remarks  are  made  in  Lee  v.  Havens.    ToUowing 
«nt  this  ground  of  local  jurisdiction,  the  supreme  court  of  Vermont  directly  held,  that 
«mtTohinUiy  payment  to,  and  discharge  by  an  administrator  appointed  m  New-  ' 
Jorl^  the  state  of  the  intestate's  domicil,  was  a  nullity ;  and  should  not  protect  the  de- 
w»diBtagttn«t  an  action  in  Vermont,  brought  "by  the  adromistrator  appointed  there. 
^■t^v.  Barret,  5  Verm.  Rep.  888.)    The  debt  was,  of  course,  bona  notabilia  of 
vcnaont  A  probate  or  lettera  of  a  neighboring  state,  will  not  protect  the  foreign  ex- 
^r  or  administrator  against  trover  by  the  domestic  executor  or  administrator. 
Kn&  payments  by  the  former  will  not  be  allowed,  <m  weh}  though,  if  proper,  they 
°^y  be  veooi^ped  in  damages  in  such  action  of  trover.    (Olenn  v.  Smith,  9  Gill 
^  John.  49$,  MS,  and  see  Oampbeilv.  Tousey,  T  Gowen's  Rep.  64,  and  Riley  v. 
^h  8  Day,  74 ;  CampbeU  v.  Sheldon,  IS  Pick.  Rep.  8,  99.)    The  admviistretion 
••k»attch  foreign  executor  or  administrator,  a  domestic  executor  de  son  tort,  and  if 
■^««  iBch,  he  is  entitled  to  the  proper  allowanoes,  and  will  be  chargeable  according- 
*T^ payment^  distributions  and  assets,  so  far  as  they  have  been  administered  or 
<wn«  to  hit  bands.    (Olenn  v.  Smith,  S  Gifl  &  John.  498, 518.    Campbell  v.  Tousey, 
7  Com'9  Rept  64.    Mothland  v.  Wircman,  8  Pennsylv.  Rep.  188,  9.    Riley  v.  Rl- 
ffJfSlhy,  74)    And  this,  even  though  the  goods  were  received  in  the  foreign  state 
wd  fcrooght  fixMn  there.    (Campbell  v.  Tousey,  7  Cowen's  Rep.  84.)    This  extent  of 
l^PRDdple,  however,  is  seriously  doubted  l^  Mr.  Justice  Story;  (Story's  Cpnfl.  of 
Uwi,  4S5,  et  seq.)  and  he  refers  to  the  following  cases  as  indicating  a  difierent  doc- 
J^«i  Tis.  Selectmen  of  Boston  v.  Boylston,  «  Mass.  Rep.  884 ;  Goodwin  v.  Jones,  8 
WM4;  Davis  v.  Estey,  8  Pick.  Rep.  476;  Dawes  v.  Head,  8  id.  188;  DooOttle  v. 
^<wi^  7  Johns.  Ch.  Rep.  46, 47.    Sfee  also,  Currie  v.  Bircham,  1  Dowl.  &  Ryl.  86 . 
li'ta  administrator  have  taken  letters  here,  and  receive  the  goods  abroad  under  an- 
*y  letten  there,  he  shall  account  for  them  here  as  regular  administretor.    (Pratt 
^.N«rfliam,6Maaon,86.) 

**»  the  pietumptions  in  fovor  of  then  foreign  probates,  and  that  they  shall  be  in- 
<e»W  to  be  according  to  law,  see  ante,  note  619,  p.  880, 1. 
FoL.l«  110    . 
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As  to  what  shall  constitute  domlcH,  and  the  evidence  on  this  bead,  sec  2  Kcai'a  Com* 
430,  &e.  note,  and  Leake  v.  Gilchrist,  2  Dev.  78,.&c. 

In  Pennsylvania,  they  once  had  a  statute  giving  the  same,  right  to  aidmioislratCMn  of 
neighboring  states  to  sue  there,  as  domestic  administrators  have.  (M'CuUougk  v. 
Young,  1  Bion.  ^,  4 ;  4  Dall.  39ft,  S.  C.  See  Willing  y.  Perot,  5  Rawle,  964.  Bro- 
die  V.  Bick%,  3  Rawle,  431.)  In  Bryan  ▼.  M'Gee,  (S  Wash.  C.  C.  Rep.  537,)  it  was 
held,  that,  a  New-Jersey  administrator  was  accountable  in  4he  U.  S.  district  cottrt 
of  Pennsylvania.  This  might  have  depended  on  the  pecuUar  law  of  the  fomm. 
Washington,  J.  says,  lie  may  be  made  to  account  any  where.  This  general  prepoMtioo 
wouU  seem  to  be  confined  to  tiie  United  States  court;  for  ttie  cases  in  the  state  covrtSt 
above  cited,  go  without  distinction  that  a  foreign  administrator  can  neither  sue  nor  be 
sued  as  such ;  though  he  may,  as  executor  de  son  tort.  (Campbell  ▼.  Tousey,  7  Cow- 
en's  Rep.  64.  Riley  v.  Riley,  3  Day,  74.  Borden  v.  Borden,  5  Mass.  Rep.  67.)  Yet 
it  might  have  been  on  the  notion  prevalent  in  Pennsylvania,  where  we  perceive  that 
suits  against  foreign  Administrators  are  upheld  on  principle,  as  proper  in  all  the  8late«. 
(Bvans  t.  Tatem,  9  Serg.  &  Rawle,  S52,  258, 9.)  See  also  Mothland  v.  Wireman^  S 
Faansylv.  Rep.  188,  9;  Swearingen  v.  Pendleton's  ex'x.  4  Serg.  &  Rawle,  889;  but 
in  this  last  caae,  the  defendant  had  taken  letters  both  in  Virginia  and  IVrnnqrlvADia. 
He  was  holden  to  account,  however,  for  property  which  he  got  under  his  ibreign  let- 
ters. The  notion  was  formerly  the  saide  in  Connecticut  as  now  in  Pennsylvaaiay  (NU 
cole  V.  Mumford,  Kifb.  S70;)  though  we  have  seen  it  overruled  as  to  that  state  by  aev- 
erai  cases,  cited-  supra»  p.  870, 1 . 

There  is,  we  oonfesa,  a  good  deal  of  di^ulty  in  dbtiogoishiogwhy  a  judicial  aet  or 
sentence,  which  vests  a  complete  legal  title  in  the  exeoiitor  or  administrator  at  home^ 
shoukl  not  be  available  to  give  him  a  ^complete  remedy,  as  well  as  title  abroad.  The 
law  of  the  testator  or  intestate's  domicil,  where  these  letters  are  genendlj  granted  m 
the  first  instance,  goVem  the  title  and  distribution  of  all  his  personal  estate,  wherever 
situate.  (See  the  authorities  to  this  point,  2  Kent's  Comm.  438,  &p.;  1  Hayw.  367» 
note ;  and  4  Cowen's  Rep.  517,  et  8eq^A0te,  and  the  authoritiss  there  cited..  Per  Nelson, 
J.  in  Schults  v.  Pul ver,  1 1  Wend.  363,  and  the  authorities  there  cited.  And  see  Select^ 
men  of  Boston  v.  Boylston,  S  Mass.  Rep,  384, 393.)  But  this  ease»  at  the  page  hist  es* 
ted,  seems  to  go  sonoewhat  upon  the  statute  of  Masstfchusetts,  limiting  tlie  powers  of  the 
administrator  ^)pointed  there  oa  the  estate  of  a  foreigner.  The  foreign  appoiatmenl 
is  merely  ancillary  to  that  of  the  testator  or  intestate's  domicil,  and  aA  must  beBdminis- 
tered  according  to  the  lex  domicilii.  (Stevens  v.  Gaylprd,  11  Mass.  Rep.  356, 863,  4.> 
Accordingly,  adtninistratioo  in  Massachusetts,  of  the  estate  of  an  intestate  dooiicilled  io 
England,  shall  not  subject  the  administrator  to  account  here  for  eSecia  oolleeted  by  bin 
under  his  English  letters.  (Selectmen  of  Boston  v.  Boylston,  2  Mass.  Rep.  384,  and  see 
Richards  v.  Dutch,  8  Mass.  Rep.  506.)  A  difficulty,  in  tlie  execution  of  tliis  f  ule^  grow» 
out  of  the  claims  of  home  creditors,  which  has  perplexed  the  courts  of  di£(erent  coun- 
tries, and  resulted  in  eonsiderable  diversity  of  opinion.  (Per  Nelson,  J.  in  Schutis  t. 
Pulver,  U  Wend.  363,4.  See  the  cases,  3  Kent's  Comm.  431 »  and  id.  430»  I,  as 
to  what  facts  constitute  domicil)  As  among  the  neigl)boring  states  of  this  oot»tiy» 
however,  one  would  suppose  it  an  easy  transition,  especially  under  the  U.  States  law». 
declaring  tliat  the  effect  of  a  sentence  in  one  state  shall  be  the  same  in  ^11  others,  fully 
to  recognisse  these  judicial  appointments  throughout  the  union^  in  all  their  domestic  e^ 
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teanieoDsequtttites.  We  have  se^  that  they  are  judicial  acts,  and  proveableaa 
■Kb,(ute,  note  619,  p.  660, 1,)  within  the  constitution  and  law  of  the  union ;  and  see 
Cirter'ilim  v.  Oitttiiig,  8  Grancb,  351, 3.  Tet,  in  the  face  of  that  law,  we  deny  them 
dttiQUienlefifisct  which  it  earpiessly  confers  on  all  judicial  acts  proveable  under  it  ;.an 
cfiet,  too,  which  is  ao  plausibly  derivable  from  the  principles  of  the  lex  loci,  (bat  the 
CQvtiofConneeticut  once,  and  Pennsyirania  still  later,  have  yielded  the  conclusion  in 
tktnew, 

Inmddng  the  nbore  remarks,  we  had  not  discovered  that  the  point  had  ever  been 

^mghtof  itt  any  of  the  numerous  cai^  decided  against  the  general  efiect  of  these 

■agMng  pi^bates.    North  Carolina  has,  however,  departed  from  the  aboire  two 

«tHy cam, cited  ftom  1  Hayw*  355,  and  Gam.  &  Norw.  68,  decided  17d9  and  1800; 

nd  on  «  suit  being  brought  upon  a  probate  of  South  Carolina,  the  court  say,  (without 

wtioBgeitfaer  of  the  two  former  eases,)  ^  We  are  of  opinion  that  the  probate  and  letters 

^estamnUTyivued  in  South  Carolina  are  sufficient  to  enable  the  plaintiff  to  sue  here. 

'^hceonstitmioQofthe  United  States  and  the  act  of  Congress  made  to  carry  it  into 

<ftet,direeiQitogive  'fttV  faith  and  credit  to  tlie  records,  public  acts  and  judicial 

P'^KMfiBgi  of  other  statee.    A  probate  is  a  judicial  act  of  a  court,  having  competent 

i^irifldietioD ;  and,  while  it  remains  unrepealed,  completely  authenticates  the  right 

^ftheeiecutor."   (Stevens'ex'rs.  v.  Smart's  ez'rs.  1  N.  Car.  Law  Rep.  47 K)    Ken- 

^°^  hs  t  statate  letting  in  probates  and  letters  of  other  states  as  authority 

*>«i^4c  (HuiiDg  V.  Fort's  adm'r.  3  LitL  195, 4.    Thomas  v.  White,  S  id.  177, 

'^  ^  Moore  v.  Tanner's  adm'n  5  Monroe,  47.)    But  this  is  lidden  not  to  in* 

^'^^  vitii  iht  powen  of  the  state  to  grant  domestic  letters  upon  the  estate  of  the 

^""^  <}eeedeDt    (Henderson's  adm'rs.  v,  Clarke.  4  Litt  977.    Moore  ▼.  Tanner's 

^^  5  tfooroe,  47,  8,  9.)    And  when  granted,  they  shall  Uke  precedence  of  foreign 

^^  ^  supersede  them.    (Moore  v.  Tanner's  adm'r.  5  Monroe,  49.)  Tennessee, 

**^^  a  similar  statute.    (Smilh  v.  Smith,  7  Yerg.  Rep.  «6.)   . 

^^'^j  iiowever»  a  probata  of  one  state  cannot  be  received,  as  such,  to  afibct  the 

1^^  ^  in  another.    This  stands  on  the  lex  loci.    (M'Cormick  v.  SuUivant,  10 

^i^l  192, 309,  and  the  cases  there  cited.    Robertson  v.  Barbour,  6  Monvse,  5t6, 


NOTE  622— p.  844. 

See  ante,  note  630»  p.  868,  foe  divers  cases  of  want  of  jurisdiction.  Griffith  v.  Frazier, 
and  Ford  v.  Travis,  there  ciiedj  seem  to  conflict  with  the  dictum  in  1  Lev.  ^19^^  (for 
it  ii  bat  a  dictum,)  cited  by  our  author,  that  you  may  not  show  another  person  to 
beanexeeutor ;  see  per  Thompson,  J.  in  Biddle  v.  Wilkins,  1  Peters,  S.  C.  Rep.  691, 

teHasBaehuBetts,  a  grant  of  admimslration  more  than  90  years  after  the  death,  is 
void,  tfae statute  Ibrbidding  this;  and  the  grant  was  allowed  to  be  questioned  collate- 
1%,  bj  plea  of  lie  nn^es  administrator.  (Wales  v.  WiHard,  3  Mass.  Rep*  tsa)  So, 
^ktkn  granted  by  the  court  of  Sufiblk,  when  the  domicil  of  the  intestate  was  in  Mid* 
dhBez.  (Holydke  ▼.  Hasfcins,  5  Pick.  SO,  425.  Cutts  v.  Haskins,  9  Mass.  Rep.  648.) 
Tbe  statute  confines  the- grant  to  the  county  of  his  domieil ;  and  see  Collins  v.  Turner, 
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5  TajrI.  105 ;  8  N.  Car.  Law  Rep.  105,  S.  C.  and  ex  parte  Bariier,  stated  infra. 
Though  the  judge  of  probate'k  forbidden  by  statute  to  act  aa  attorney  for  the  estate 
pending  before-him,  yet  his  doing  so  will  not  take  away  jurisdiction;  otherwise,  (with- 
in another  statute,)  if  he  be  interested,  as  if  he  be  a  creditor  of  the  estate.  (Cottle's 
ease,  5  Pick.  Rep.  483.) 

These'lines  of  inquiry  into  jurisdiction  are  very  nice.  A  statute  of  Maryland  eon- 
fined  jurisdiction  of  the  estates  of  intestates,  to  the  orphan's  court  of  the  county  where 
the  intestate  died,  and  directed  the  court  to  inquire  and  adjudicate  upon  the  time  and 
place  of  death.  The  court  having  granted  le'tters  of  administration,  it  was  held,  that 
the  letters,  involving  a  decision  on  such  point  of  jurisdiction,  were  conclusive,  and 
could  not  be  questioned  collateraUy ;  that  the  .orphan's  court  alone  oouM  apply,  a  rem- 
edy, by  direct  repeal ;  and,  till  that  was  done,  they  remained  in  full  force.  (Raborg  v. 
Hammond,  9  Har.  k.  Gill,  43,  50.)  And  the  court  put  this  opinion  on  the  well  knows 
general  ground  recognized  by  their  own  cases,  (Barney's  lessee  v.  Patterson,  6  Har. 

6  Johii.  18S,  and  Taylor  v.  Phelps,  1  Har.  &  Gill,  493,)  as  well  as  others,  vis.  that  the 
judgment  of  a  court  of  competent  jurisdiction,  when  c(»ning  incidentally  in  question, 
or  offered  as  evidence  of  title  in  any  other  court,  shall  conclude  on  the  points  decided, 
and  cannot  be  questioned  for  error  or  mistake.  This-oase  of  Raborg  v.  Hammond, 
has  an  important  bearing  on  the  great  general  question  of  judicial  inviolability  in  our 
inferior  magistrates,  and,  pushed  to  its  full  extent,  woul^  seem  to  interfere  with  some  of 
the  cases  cited  ante,  note  630,  p.  808,  not  to  say  with  several  other  cases  allowing  collat- 
eral attacks  on  jurisdiction ;  for  the  point  on  which  jurisdiction  rests  must  in  general  be 
inquired  of  by  the  court  It  is  always,  perhaps,  necessarily  involved  in,  and  is,  there- 
fore, in  the  eye  of  the  laW,  passed  upon  by  the  award  of  probate  or  letters.  (And  see 
per  Thompson,  J.  in  Thompson  v.  Tolmie,  3  Pet  165,  stated  ante,  630,  868.)  The 
courts  of  Pennsylvania  and  South  Carolina  have^ne  quite  as  far  in  respect  to  jurisdi^ 
tion  over  the  person.  Where  the  record  of  the  orj^an's  court  asserts,  that  the  party 
appeared,  or  had  notice,  it  is  held,  that  this  cannot  be  contradicted  in  a  collateral  pro- 
ceeding. (Selinv.  Snyder,  7  Serg.  &  Rawle,  166.  11  id.  436.  Lyles,  ordinary,  v. 
Robinson,  1  Bail  Rep.  35, 37.) 

We  considered  ante,  note  630,  p.  86S,  the  more  proper  place  to  exhibit  those  cases, 
where  jurisdiction  in  the  probsie  court  has  been  questioned  as  to  lettera  of  probate  or 
administration  which*were  afterwards  introduced  as  inducement  to  the  proof  of  probate  * 
sales.  They  have,  perhaps,  been  oftener  questioned  in  this  shape  than  any  other. 
The  objection  is,  of  course,  common  to  any  proceedings  based  upon  lettera  which  are 
void,  for  that  reason.  Thus,  where  the  hustings  court  of  Richmond,  (Virginta,)  grant- 
ed lettera  on  the  estate  of  a  citizen  of  Canada,  thera  not  being  bona  notMUa  in  Rich- 
mond ;  and  where  the  county  court  of  Henrico  granted  lettera  as  of  a  foreign  citizen, 
when  he  was,  in  &ct,  a  domestic  citizen  and  a  resident  of  Cabell  county ;  in  each  in- 
stance the  grant  was  holden  void,  and  that  without  aqy  repeal  or  revocation,  adminis- 
tration might  be  committed  by  the  proper  court  to  asfother :  in  the  first  case,  in  a  coun- 
ty where  there  were  6ona  twtMlia,  and  in  the  latter,  wbera  the  deceased  resided,  these 
facts  being  essential  to  give  jurisdiction.  (Ex  parte  Barker,  3  Leigh,  719,  and  the  case 
of  Robinson's  estate  there  cited ;  and  see  Weston  v.  Weston,  14  Jdin.  Rep.  438, 
stated  ante,  note  630,  and  several  like  cases,  supra,  in  this  note.)  At  any  rate,  it  seems 
deariy  unnecessary  to  shew  the  circumstances,  by  substantive  proof,  which  give  juris- 
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I  in  the  fimt  instanoe ;  tbat  shall  be  iotended  from  the  letters,  of  a  certified  eopy» 
uithe  ODOi  fiefl  on  the  other  aide.  (Owings  v.  Beall,  1  Litt  Rep.  357,  259.)  When, 
Inwerer,  the  juiiadietjon  comes  io  queatioD,  all  matters  tit  pai$  to  sustain  and  repel  it, 
astfaatfbeis  were  or  were  not  bona  nota6tfo,  and  the  like,  may  he  proved  by  parol, 
thoQgh  the  local  goods  he  omitted  io  tlie  inventory.  (Harringiton  v.  Brown,  5  Pick. 
519, 5St.) 
I&Kentueky,  there  being  no  evidence  to  show  where  the  testator's  property  was, 
it  the  time  of  hie  decease,  the  court  held,  that  as  between  letters  granted  there,  'and 
ietlen  granted  in  another  state,  it  should  be  presumed  that  the  domestic  court  had  the 
lighlful  joriidictkm.     (Tanner  v.  Allison,  8  Dana's  Rep.  4S3.) 


NOTE  eaS— p.  S46. 

tbenijikt  of  strangers  to  attack  sentences  of  divorce  on  the  ground  of  fraud,  oAeo 
beooDNiiiiiVQirtaiii  in  causes  depending  upbn  marriage  questions.  The  pourts  of  the 
United  Sutei,  proceeding  upon  difierent  grounds,  and  affording  difierent  degrees  of 
fiiic%iaobtiiniqg  such  sentences,  it  has  become,  common  to  go  from  one  state  to 
anotber,  whoie  easy  practice  is  often  perverted  by  false  suggestion  and  apparent  de- 
laslt,  even  without  notice  to  the  adverae  party.  Both  parties  residing  within  the  state, 
.  it!  eoQrti  have  jurisdiction,  though  the  marriage  took  place  in  another.  Oarber  v. 
Root,  10  Man.  Rep.  260.  Harteau  v.  Harteau,  14  Pick.  188, 185,  6.  Harding,  v. 
AUen,  9  Oreenl.  Rep.- 140.)  The  Engliah  rule  is  otherwise.  (3  Kent's  Comm.  J 10; 
ToTcy  T.  Lindsay,  1  Dow,  117;  and  see  per  Eatt,  J.  in  Pawling  ▼.  Bird's  ex'rs.  IS 
JotuLRep.  SOS,  and  the  cases  there  cited,' and  9  GreenL  148,  9.  For  the  Jaw  of  Scotr 
IsBd)  lee  S  Kant's  Comm.  1 10, 1 1 1 ,  et  seq.)  .  Even  where  jurisdictk)n  is  ohtained  over 
tbe  mlijeet  inatter,  a  false  suggestion  and  ex  parte  proceeding,  or  fraud  upon  the  law 
in  toy  my,  it  it  said,  will  vitiate  the  decree.  (Per  Thompson,  Ch.  J.  in  Borden  v. 
^tck.  IS  John.  Rep.  145.  Per  Weston,  J.  in  Harding  v.  Aldsn,  9  Greenl.  140, 150, 
151.  Jadoonv.JacksonilJohn.  Rep.434.) 

TheDuefaesB  of  Kingston's  case,  so  oAen  cited  in  the  text,  waa  where  the  husband 
uid  wile  both  joined  in  the  oolluaive  suit ;  and  it  is  evident,  from  much  of  the  reasoning 
uitfattcte,  that  even  had  the  decree  been  for  a  divorce  a  vintuhy  it  would  not  have 
protected  the  Duchess  sgainst  the  conviction  of  bigamy  in  her  second  marriage.  The 
sinie  thing  would  douhtless  follow  from  one  of  our  collusive  foreign  divorces. 

1^  more  common  ground  of  rejeeting  these  foreign  sentences,  lies  in  the  want  of 
J^^KtioQ;the'cireumstances  to  constitute  which'  want,  have  heen  laid  down  with 
S'nlctiitaoD.  Sewall,  J.  speaking  of  Vermont,  eaya,  "  the  Isws  which  autliorize  the 
'^'P''^  eourt  of  that  state  to  proceed  in  suits  for  divorce,  instituted  in  favor  of  persons 
i^'Mdeot  for  a  time,  but  having  no  aettled  domicil  within  the  state,  against  persons  resi- 
<l<ottQd  domictled  in  other  states,  who  are  not,  and  never  have  been,  amenable  to  the 
'^'^^'^ty  of  the  state  of  Vermont, — upon  allegations  of  offences  not  pretended  to 
^^  been  eonunitted  within  the  territory  of  the  state,  or  contrary  to  the  peace,  morals, 
^^ttooniy  of  the  society  there,  or  in  violation  ofany  contract  subsisting,  or  which  has 
'^  ^n  recognised  thersk;  in  short,  where  no  jurisdictioh  of  the  parties  or  of  the  sub- 
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ject  matter  can  be  suggested  or  supposed,  are  not  to  be  justified  by  any  piriociples  of 
comity,  which  have  been  known  to  prevail  in  the  intercourse  of  civilized  states.'^ 
(Barber  v.  Root,.  10  Mass.  Rep.  365,  ^6.)  Accordingly,  in  a  subsequent  case,  where 
the  husband  rexnoved  to  Vermont,  for  the  purpose  of  obtaining  the  divorc^^  for  a  cause 
not  known  to  the  laws  of  Massachusetts,  the  wife  not  appearing  ever  to  have  been 
within  the  jurisdiction  of  Vermont,  the  sentence  was  held  void,  and  the  husband 
charged  at  the  suit  of  the  plaintiffs  in  an  action  for  necessaries  furnished  to  his  wife. 
(Hanover  v.  Turner,  14  Mass.  Rep.  327.)  The  court  put  their  decision  on  the  ground 
that  the  husband's  temp>orary  absence,  (which  was  a  little  over  a  year,)  was  (or  the 
purpose  of  evading  the  laws  of  JViassachuvetts.  In  a  like  case,  and  on  a  similar  ground, 
the  supreme  court  of  New-Tork  refused  to  enforce  a  Vermont  decree  for  alimony. 
(Jackson  v.  Jackson;  1  John.  Rep.,  434.)  It  is  remarkable,  that  in  this  ease  both  par- 
ties a];ipeafed,  and  were  heard  by  counsel ;  and  yet  the  husband  was  albwed  to  im- 
peach the  decree.  On  this  point  in  the  cause,  the  supreme  court  went  on  a  doctrine 
which  for  a  while  prevailed  there,  that  the  judgment  of  a  neighboring  state  is  but  a 
foreign  judgment,  and  mere  prima  facie  evidence.  So  f^r,  the  case  is  now  not  law,  as 
we  shall  see  in  a  subdequent  note.  And  see  Sanford  v.  Sanford,  5  Day,  853,  858. 
The  doctrine  of  Jackson  v.  Jackson  was  recognized  .in  Pawling  v.  Bird's  ex'rs.  18 
John.  Rep.  308,  309,  though  Piatt,  J.  doubts  whether  it  would  apply  lo  a -marriage 
which  was,  in  fact,  solemnized  in  the  divorcing  state,  (id.)  But  see  Bradshaw  v« 
Heath,  IS  Wend*.  407.  By  a  subseciuent  case,  the  question  of  jurisdiction  is  put  on 
the  more  simple  ground,  that  the  defendant  never  was  in  Vermont,  nor  in  any  manner 
pecBonally  notified  or  appri2sed,  and  did  not  in  any  manner  appear.  (Bordea  v.  Fitdi, 
'  15  John.  Rep.  141.)  And  the  case  concedes  that,  had  there  been  due  notk^e,  appear- 
ance, or  other  substantial  ground  of  jurisdictbn,  the  sentence  would  be  conclusive,  if 
the  case  were  clear  of  fraud,  upon  the  rights  of  others.  The  case  was,  however,  one 
of  plain  fraud,  and  even  if  the  wife  h^d  colluded  with  the  husband,  we  have  seen  that, 
by  analogy  to  the  reasoning  in  the  Duchess  of  Kiiigston's  case,  the  decree  could  not 
affect  the  plaintiff,  (id.  145.) 

It  is  enough  to  conclude  the  defendant,  that  he  appear  in  person,  or  by  attorney*. 
(Sanford  v.  Sanford,  5  Day,  853.)  Though  the  marriage  took  place  and  the  adultery 
were  committed  in  a  foreign  state,  yet  a  divorce  a  vinculo  may  be  granted.  (Harding 
V.  Alden,  9  Greenl.  140.)  And  personal  notice  to  the  defendant,  though  he  reside  in 
another  state,  is  valid,  and  shall  bind  him,  though  he  do  not  appear;  but,  it  is  not  said 
th^t  the  service  of  notice  was  upon  him  while  he  was  in  the  foreign  state,  (id.  140, 141, 
148.)  However,  in  this  case,  the  learned  court  supposing^  want  of  notice,  consider 
thbt  the  wife  and  the  marital  rights  to  be  affected,  being  within  the  jurisdiction  of  the 
court,  the  suit  for  divorce  was  -in  nature  of  a  proceeding  in  rem,  and  the  decree  valid 
as  to  the  thing,  (the  wife  and  her  marital  duties,  and  the  husband's  claims  upon  her,) 
though  void  in  penoTiam  ;  and  that,  in  this  view,  her  right  to  marry  again,  and  so 
acquire  dower,  which  she  now  sought  to  recover  on  the  death  of  her  second  husband, 
was  complete,  however  impotent  the  decree  might  have  been  as  one  for  aBmony, 
when  brought  to  bear  in  a  foreign  suit  against  the  foreign  husband  inperaon.  (id.  150, 1.) 
See  post,  note  687,  in  which  the  general  distinction  between  proceedings  in  rem,  and 
in  personam,  is  considered  with  a  view  to  the  manner  of  notice  in  order  to  acquire  ju- 
risdiction.   The  same  case  holds,  that  the  divorcin/gr  power  is  not  prohibited  by  the 
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cooBtituuoD  d  the  United  States  which  forbids  all  state  laws  tending  to  impair  the 
ob&gatioD  of  contracts,  (id.  15<^)  and  it  recognizes  these  decrees  of  one  state  as  binding 
in  another,  within  the  same  constitution,  and  the  cases  of  Mills  v.  Duryee,  (7  Cranch, 
481,)  and  Hampton  v.  M'Connel,  (5  Wheat.  234,)  subject  to  the  qualification  that 
there  must  be  jurisdiction.  (9  Green].  149.)  But  it  is  reluctant  to  concede,  in  the 
bratd  laoguage  of  Hall  ^.  Williams,  (6  Pick.  232,)  that,  *<  if  such  a  judgment  be  ren- 
dered, in  a  state  against,  a  man  not  within  that  state,  nor  bound  by  its  laws,  nor  amen- 
able Id  its. jurisdiction^  and  that  judgment  should  be  produced  in  any  other  state  against 
thedefeodant,  it  would  be  entitled  to  no  credit."  (9  GreenL  149,  150.)  Regarding 
thill  uws  before  observed,  in  the  light  of  a  proceeding  in  remy  Weston,  J.  remarks, 
'^if  we  refuse  to  give  full  faith  and  credit  to  the  decree  of  the  supreme  judicial  court  of 
Rhode  lalaod,  because  the  party  had  his  domicU  in  another  state,  and  wa9  not  within 
their  jurisdiction,  we  refuse  to  accord  to'  the  decrees  of  that  court,  the  efficacy  we  claim 
for  our  own,  when  liable  to  the  same  objection."  (id.  148.)  He  denies  the  conse- 
queace,  that  such  a  divorce  is  not  valid  within  the  constitution  and  law  of  the  United 
States,  because  it  happens  to  be  for  a  cause  not  recognized  by  the  state  called  upon  to 
enforce  it  (id.  149.)  **  The  decree  was  rendered  by  the  highest  judicial  tribunal  in 
that  state,  (Rhode  Island.)  As  it  belongs  to  that  tribunal  to  decl&re  authoritatively 
and  definitely,  what  the  law  of  the  state  is,  we  are  bound  to  infer  that  by  that  law,  the 
boods  ofoatrimory  previously  existing  between  the  libellant  and  her  husband,  were 
thereby  dissolved ;  and  that  such  is  the  eflfect  of  the  decree  within  the  state  of  Rhode 
Uaod."  (id.  143.)  He  hence  feels  himself  bound  by  the  United  States  statute,  to  give 
the  same  effect  to  the  sentence  in  Maine,  as  it  would  have  by  law  or  usage  in  Rhode 

The  state  of  Indiana  supports  the  decrees  for  divorce,  made  against  foreign  resi- 
dents; on  a  statute  notice  by  advertisement.    (Tolen  v.  Tolen,  2  BlackE  407.) 

The  effect  of  divorces  in  a  neighboring  stats  on  a  marriage  in  S.  Carolina,  where  this 
contract  is  iodissoluble  by  any  domestic  tribunal,  is  considered  by  a  learned  writer  in 
the  South  Csr.  Law  Journ.  877.  The  writer  seems  disposed  to  nullify  such  divorces. 
He  puts  it  too  much  on  the  general  doctrine,  de  conJUctu  legum^  overlooking  the  con- 
stitution and  law  of  the  U.  Sutes.  This  view  had  not  then,  18S1,  been  sustained  by 
any  of  the  courts  of  that  state. 

A  similar  question  to  that  in  Harding  v.  Alden,  of  dower  claimed  in  virtue 
of  a  second  marriage,  was  receptly  decided  in  the  sup.  court  of  New- York.  The 
notioo  of  its  being  a  proceeding  in  rem,  was  denied.  It  went  upon  the  umple 
ground  of  the  fi)reign  residence  of,  and  want  of  personal  notice  to  the  husband,  which,  as 
bissppeanince  in  court  Was  not  proved  aliunde,  nor  expressed  by  the  record,  were  holden 
good  grounds  for  impugning  the  sentence.  (Bradshaw  v.  Heath,  13  Wend.  406,' 416, 
417.)  In  this  case,  the  marriage,  divorce,  offence,  and  general  residence  of  both  parties, 
were  in  Connecticut.  The  husband,  (the  defendant  in  the  divorce  suit,)  was  sppa- 
rently  absent  at  the  time,  just  over  the  line  between  that  state  and  New-York,  whose 
court  was  not  disposed  to  make  any  of  those  presumptions,  in  favor  of  the  decree^  which 
run  through  Harding  v.  Alden. 

The  residence  of  the  husband  is  not  tlie  residence  of  the  wife,  for  the  purpose  of 
giving  jurisdiction  over  her  person,  though  such  be  the  legal  notion  in  respect  to  the 
general  question  of  settlement  and  domiciL    (Per  Putnam,  J.  in  Hanover  v.  Tur- 
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ncr,  14  Mass.  Rep.  SSI.  The  contrary  was  suggested  by  Bristed,  «rg.  15  John. 
Rep.  131.) 

A  Qjcntence  of  diyorce  a  vinctdOy  properly  obtained,  is  received  as  conslusive  to  di- 
vest the  rights  of  all  persons  claiming  in  consequence  of  the  marriage.  Thus,  the  right 
of  a  husband's  creditor,  who  had  extended  lands  held  by  the  husbandj/tirc  nxorisy  were 
held  to  have  ceased  as  a  consequence  of  such  a  divorce.  (Barber  v.  Root,  10  Mass. 
Rep.«60.) 

These  decrees,  though  domestic,  like  all  others,  domestic  or  foreign,  are  impeachable 
collaterally,  for  want  of  jurisdiction.  Thus,  a  statute  conferring  the  power  to  divorce 
a  vinculo^  the  court  not  only  decreed  such  a  divorce,  but  also  alimony :  Hohden  void, 
in  an  action  of  debt  for  the  alimony,  for  the  right  to  decree  that,  is  not  mcidcnttothc 
power  of  divorce.    (Davol  v.  Davol,  IS  Mass.  Rep.  2S4.) 

Further  on  this  subject,  see  post,  note  68S. 


NOTE  634-p.  S4T. 

^<  The  whole  worid,  it  is  said,  are  parties  in  a  prize  cause,  and  therefore  the  whole 
world  is  bound  by  the  decision.  The  reason  on  which  this  dicium  stands,  will  deter* 
mine  its  extent  £very  persop  may  make  himself  a  party,  and  appeal  from  the  sen- 
tence ;  but  notice  of  the  controversy  is  necessary,  in  order 'to  become  a  party,  and  it  is  a 
principle  of  natural  justice,  of  universal  obligation,  that  before  the  rights  of  an  individ- 
ual be  bound  by  a  judicial  sentence,  he  shall  have  notice,  either  actual  or  implied,  oi 
the  proceedings  iigainst  him.  Where  these  proceedings  are  against  the  person, 
notice  is  served  upon  the  thing  itself.  This  is  necessarily  notice  to  all  those  who  have 
any  interest  in  the  thing,  and  is  reasonable  because  it  is  necessary,  and  because  it  if 
the  part  of  common  prudence  for  all  those  who  have  any  interest  in  it,  tp  guard  that 
interest  by  persons  who  are  in  a  situation  to  protect  it  £very  person,  therefore,  who 
could  assert  any  title  to  the  Mary,  has  constructive  notice  of  her  seizure,  and  may 
fairly  be  considered  as  a  party  to  ihe  libel.  But  those  who  have  no  interest  in  the  ves- 
sel which  could  be  asserted  in  the  court  of  admiralty,  have  no  notice  of  her  seizure, 
and  can,  on  no  principle  of  justice  or  reason,  be  considered  as  parties  in  the  cause,  so 
far  as  respects  the  vessel.  •  When  such  person  is  brought  before  a  court  in  which  the 
fact  is  examinablej  no  sufficient  reason  Is  perceived  Ibr  precluding  him  from  re-exam- 
ining it  The  judgment  of  a  court  of  common  law,  or  the  decree  of  a  Cburt  of  equity, 
would,  under  such  cirbumstances,  be  re-examinable  in  a  court  of  common  law  or 
equity;  and  no  reason  is  discerned  why  the  sentence  of  a  court  of  admiralty,  under  the 
same  circumstances,  should  not  be  re-examinable  in  a  couK  of  admiralty.  This  rea- 
soning is  not  at  variance  with  the  decision  that  the  sentence  of  a  foreign  court  of  ad- 
miralty, condemning  a  vessel  or  cargo  as  enemy's  property,  is  conclusive  in  an  action 
against  the  underwriters  on  a  policy  in  which  the  property  is  warranted  to  be  neutral. 
It  is  not  at  variance  with  that  decision,  because  the  question  of  prize  is  one  of  which 
courts  of  law  have  no  direct  congnizance,  and  because  the  owners  of  the  vessel  and 
cargo  were  parties  to  the  libel  against  them."  (Per  Marshall,  Ch«  J.  the  Mary,  9 
Cranch,  136, 144.) 


Digitized 


by  Google 


Bed  &]  owl  di  tbreign  Omis.  881 

ThidoetriBe  that^  by  tiie  monition,  every  one  who  could  have  ftsserted  a  right  to 

otiDlhe^ropeT^  libelled,  ig  to  be  regarded  as  a  party  to  the  suit,  and  coneequent- 

Ijf,  Chit  «]|  ekims  which  might  have  been  interposed  and  settled  in  such  suit  are  barred 

Vf  tejadgment  or  ttntencej  has  been  acted  upon  in  Louisiana.    (Bauduc^s  Syndics 

T.  MKbhoD,  4  MilJer'8  Loa.  Rep.  81 ,  65,  86.)    **  The  settled  principles  of  law,"  says 

Poller,  J. deliv«riiig  the  opnion  of  the  court  in  this  case,  ''give  to  tlie  judgnoent  in 

ras,tfaetuthori<y  of  the  thing  judged,  against  all  parties  to  it;  that  is,  against  all  the 

wrU  who  fasd  a  elaiin  to  assert  on  the  property.**  (id.  p.  86.)  The  rule  has  been  laid 

down  IB  ttmilar  tenns  Hi  Kentucky.    (Thomas  v.  Southard,  8  Dana's  Rep.  475, 48S.) 

SeefuTthftjMankta  v.  Chandler,  tBrockenb.  Rep.  l^;  per  Marshall,  C.  J.,  S.  P. 

WiRt«  a  iliTe  was  ftbefled  and  condemned  by  the  name  of  Jack  .RobtnMH,  ipstead 
•ftttttof  ToKwr,  by  which  he  was  always  cafled^  the  court  of  appeals  in  Virginia 
kdd,  that  the  owner  could  not  he  presumed  to  have  had  notice  that  his  interest  was 
i>^>^>^io  the  suit,  so  as  to  enable  him  to  assert  his  right,  and,  therefore,  was  not 
kwndVjiL  (Hooev*  Pierce,!  Wash.  Rep.  «12.) 


NOTE  625-p.  S47. 

*^^«irteBceSk  lilce  judgments  of  a  court  of  common  law,  are  always  conclusive 
at  to  tbdrowi  existence,  and  the  legal  consequences  resulting  from  them.  (See  ante, 
'»olei9^p.  8£p.}  One  of  those  consequenoes  is,  that  the  title  of  the  original  owner: to 
tJK  property  upon  which  they  operate  is  completely  extinguished,  and  transferred  to 
the  eapton  or  their  sovereign.  (The  Star,  S  Wheat  Rep.  78,  86.  Stewart  v.  War- 
ner, 1  Day's  Rep,  142.  Jenkins  v.  Putnam,  1  Bay's  Rep.  8.  Cherriot  v.  Foussat, 
5Bimu  Rep.  J20.  Williams  v.  Armroyd,  7  Granch,  423,  4S2-  Armroyd  v.  Williams, 
J^Wasb.  C.  C.  Rep.  608.  Hooe  v.  Pierce,  1  Waijb.  Rep.  212.  Wheelwright  v.  De- 
P7>^r.  1  Johns.  Rep.  471.  Vanderheuvel  v.  The  United  Ins.  Co.  2  Johns.  Cas.  451 . 
^^«an  b».  Co.  v.  Francis,  2  Wend.  Rep.  64.  Swift's  Ev.  16.  Fowler  v.  Savage,  S 
^^<«^'  Kep.  96,  per  Chapman,  J.  Rose  v.  Himely,  4  Cranch,  241.  See  also,  ante, 
'»te588,p.88J.    Story's  Confl.  of  Laws,  495.)      , 


NOTE  626— p.  #48. 

1%e  doctrine  on  this  subject,  In  England,  has  been  carried  quite  as  far,  to  say  the 
((utQrit,  as  is  consistent  with  sound  policy.  Sentences  of  foreign  admiralty  courts 
lure  keen  upheld  and  regarded  as  conclusive  there,  even  while  they  w&e  denounced 
tt  srlNtrary--uiyiist, — ^proceeding  **  upon  worse  than  Algerine  principles," — "  profess- 
ing to  (bibw  flie  hw,  but  in  reality  making  it  a  stalking  horse  fbv  an  act  of  piracy." 
(See  per  Eenyoo,  C.  J.,  Geyer  v.  Aguilar,  7  T.  R.  691,  692.) 

Soae  of  flis  more  modem  eases  speak  in  terms  of  regret,  that  the  course  of  adjudica- 

tbo  had  been  so  liberal  and  unguarded.    In  Fisher  v.  Ogle,  (1  Gamp.  Rep.  418,)  the 

tetioo  WIS  OB  a  poUi^  of  insurance  upon  the  Juno,  represented  aaan  American  sliip, 

which  had  been  condemned  in  a  French  court  ot  vice-admiralty  at  Martinique.    The 

Vol.  L«  111 
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tientence  wad  in  these  words:—"  That  it  resulted  evidently  from  the  papers  on  board, 
tliat  the  expedition  of  the  said  ship  Juno,  her  cargo,  and  the  operations  of- her  captain  on* 
the  coast  of  Africa,  were  for  account  of  the  brothers  Geddes,  merchantB  of  London,  who 
had,  to  mask  the  English  property  of  this  outfit,  borrowed  the  American  flag  and  pass- 
port of  the  said  ship  Juno,  and  taken  for  their  agent  and  partner,  in  the  expedition,  cap- 
tain Fisher,  furnished  with  a  certificate  of  citizen  of  the  United  States."  It  then 
went  on  to  condemn  the  vessel  and  cargo,  as  "  good  and  vaild  prize,'^  without  stating 
any  specific  ground  of  condemnation.  Lord  £Uenb6rough  said,  "  we  show  suiBcieal  re- 
spect for  Friench  sentences,  if  we  attach  credit  in  our  courts  to  what  they  distinctly  say. 
It  is  oflen  painful  to  go  this  length,  considering  the  piratical  way  in  which  they  proceed. 
But  this  sentence  does'not  say  that  the  ship  was  not  American ;  and  it  is  not  to  be  con- 
sidered evidence  of  what  it  does  not  specifically  affirm."  A  verdict  was  found  for  the 
plaintiiS;  and  on  motion  for  a  new  trial  hif  lordship  further  said,—"  I  must  look  to  th^ 
adjudicative  part  of  the  sentence,  and  there  I  find  nothing  stated  a»  t»  the  ship  or  her 
cargo  not  being  American.  Have  you  any  case  in  which  it  was  heki  that  tiie  judge» 
must  fish  for  a  meaning  when  a  sentence  of  this  kind  is  produced  to  them?  Here  the 
foreign  court  seems  not  to  have  formed  any  aettied  opinion  upon  the.  subject,  and  not 
to  have  known  or  cared  on  what  grounds  it  proceeded  to  a  condemnation*  it  is  by  an 
overstrained  comity,  that  these  sentences  are  received  as  conchidve  evidence  of  the 
facts  which  they  positively  aver,  and  upon  which  they  specifically  profess  to  be  fbund- 
ed."  The  other  judges  were  of  the  same  opinion,  and  the  sentence  was  accordingly  held 
not  conclusive,  (id.  420.)  In  another  case,  (Donaldson  v.  Thompson,  1  Campw  Rep. 
429,  433,)  Lord  EHenborough  said,  *<  I  am  by  no  means  disposed  to  extend  the  comity 
which  has  been  shewn  to  these  sentences  of  foreign  admiralty  courts.  I  shall  die,  like 
Lord  ThurIow>  in  the  belief  that  they  ought  never  to  have  been  admitted.  The  doc- 
trine in  their  favor  rests  upon  an  authority  in  Shower,  (Hughes  ▼.  Cornelius,  5L 
Show.  3S2,)  which  does  not  fully  support  it;  and  the  practice  of  receiving  them  often 
leads  to  the  greatest  injustice." 

-  The  English  doctrine,  however^  afler  having  been  much  controverted  in  this  coon- 
try,  has,  to  a  certain  extent,  received  the  deliberate  sanction  of  many  of  our  courts. 
In  the  supreme  court  of  the  United  States^  in  Massachusetts,  Conneeticut,*Soutb  CaitK 
lina,  and  Louisiana,  the  sentence  of  a  foreign  court  of  admiraTty  ccmdemning  prop- 
erty for  a  breach  of  blockade,  or  as  enemy's  property,  is  conchrehre  evidence^as  be- 
tween the  insured  and  underwriter,  of  the  facts  upon  which  it  is  founded.  (Croudson 
V.  Leonard,  4  Cranch's  Rep.  434.  S.  G.  1  Hall's  Araer.  Law  Journal,  148.  Baxter 
v.  The  Marine  Ins.  Co.  6  Mass.  Rep.  277.  S.  C.  7  id.  275.  Brown  v.The  Union  Ine« 
Co,  4  Day's  Rep.  179.  Stewart  v.  Warner,  I  id.  142.  Swifl's  £v.  15, 16.  Starkie 
V.  Woodward,  1  Nott  &  M'Cord,  329,  note.  Groning  v.  Union  Ins.  Co.  id.  6$7. 
Drayton  ads.  Wells,  id.  409.  Campbell  t.  Williamson,  2  Bay's  Rep.  237.  CucuUu 
V.  Louisiana  Ins.  Co.  5  Martin's  Lou.  Rep.  N.  S.  464.  Blanque  v.  Peytavln,  4  id. 
458.    Zeno  v.  The  Louisiana  Ins.  Co.  2  Miller's  Lou.  Rep.  533. 

Sa  also  in  Maryland,  formerly ;  (Gray  v.  Swan,  1  Har.  &  Johns.  142 ;)  but  now  by 
statute  such  sentence  has  been  reduced  to  the  character  of  mere  prima  facie  evidence. 
(The  Maryland  Ins.  Co.  and  Phcenix  Fire  Ins.  Co.  v.  Bathurst^  5  Gill  &  Johns^  R^k 
159.) 
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iod  io  FeDiiqrlvaiim»  the  same  doctrine  prevailed  for  a  time  as  ia  Engbnd ;  (Demp- 
I^T.lnfi.  Co.  ofPeniMylvaDia,  1  Binney's  Rep,  S9?,  note ;  see  Brown  v.  Ins.  Co.  of 
PoMylvama,  4  Teat«8'  Rep.  1 19 ;)  but  the  legielature  there,  likewise,  have  provided, 
thai  no  leotenue  of  a  foreign  prize  court,  shall  be  conclusive  ofany  facts,  save  the  act* 
li^and  doings  of  the  court*    (See  3  Starkie's  £v.  359,  note  1.) 
•     InNew-Yoik,  the  rule  is  now  well  established,  that  although  the  sentence  of  con- 
demntkn  by  a  foreign  court  of  admiralty,  is  conclusive  to  change  tlie  property,yet  it 
iiODly  pchna  facie  evidence  of  the  &cls  upon  which  it  purports  to  be  founded ;  and  in 
t  eoQitenl  action,  sucE  evidence  may  be  rebutted  by  showing  that  no  such  facts  exist- 
ed. (Vaiiderbeavel  v.  The  United  Ins.  Co.  3  Johns.  Cas.  451.    S.  C.  3  Caines'  Cas. 
in  Err.  an.  New-Yoric  Firemen  Ine.  Co.  v.  De  Wolf,  3  Cowen's  Rep.  56.  Ocean  Ins. 
Co.?.  Fraaeis,  3  Wend.  Bep.  64.    Radcliffe  v.  United  Ins.  Co.  9  Johns.  Rep.  377. 
Johnton  v.  Ludkyw,  3  Johns.  Cas.  481.    Laing  v.  United  Ins.  Co.  id.  487.) 

%  doelrine  io  Virginia  is  the  same  as  in  New- York.    (Bourke  v.  Cranberry,  1 
Gilinrfa%l6.) 


NOTE  637— p.  848. 

TheaeBteooeofa  Ibreign  court  of  admiralty  is  ecmclusive  only  as  to  what  is  posi- 
tively affinned  in  it,  and  not  of  that  which  can  merely  be  gathered  from  it  by  inference. 
(Fliber  v.  Ogle,  1  Camp.  Rep.  418,  stated  in  the  next  preceding  note.  See  also,  Hor- 
Beyer?.  Lishington,  S  id«  88,  $9.  Roscoe  on  Ev.  103.  Dalgleish  v.  Hodgson,  7  Biog. 
«<p.495,ap.) 

Aod  the  court  must  k>ok  to  the  judicative  part  of  it ;  for  it  will  not  be  evidenee  of 
^(iimerely  gtated  in  the  consideratbn  part.  (Christie  v.  Secretan,  8  T.  R.  193. 
S  £r.  Poth,  855.  See  Maryland  and  Phcenix  Ins.  Co.  v.  Bathurst,  5  Gill  ^  J.  159. 
^tura  et  aL  V.  Jones^  8  Mass.  Rep.  586.) 

I^^  judgment  ijt  a  court  of  common  law,  it  is,  in  general,  conclusive  as  to  its 
own  conecbKfls  and  the  facts  necessary  to  uphold  it;  (seei^te,  note587,  p.836;note 
^1  ^  880;)  but  not  a»  to  facts  without  whkh  it  may  have  been  rightly  pronounced. 
(^  V.  Sbattuck,  8  Oraneh,  458,  488.) 


NOTE  638— p.  848. 

S.C.8Dong.Rep.846. 

^  contrary  has  been  expressly  held  in  South  Carolina ;  (see  Bailey  v.  South  Car. 
^^  Ca  1  Nott  fit  M'Cotd,  544,  note  (b,)  cited  in  the  next  note  ;)and  Nott,  J.  after  re- 
TinnQg  the  English  caaea,  came  to  the  conduaion  that  the  weight  of  autlx)rity  in  Eng- 
^1  iru  against  the  doctrine  contained  in  Salouci  v«  Woodmas,  dted  in  the  text  (id. 
^^)  la  New-Yoric,  also,  the  court  of  enors  have  held,  that  a  condemnatbn  as  '<  law- 
ful prBe,**  a&rded  no  judhitUinferenfie  of  the  venael  being  enemy's  property,  as  there 
Bay  beotfaer  jtmt  eanses  of  condemnation.  (Goix  v.  Low^  3  Jolms.  Cas.  48a)  And 
^  leporter  in  a  note  to  this  case,  says— *<  From  the  oassa  of  Pollard  v.  Bell,  (8  Term 
Bcp*  444,)  Bird  y.  App&eton,  (id.  563,)  and  Fisher  v.  Ogle,  (1  Camp.  418,)  itt 
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now  to  be  the  opiiiion  of  tha  En^gKih  courts,  that  where  the  sentence  of  the  Ibrdgn 
court  of  admiraUy  condemns  merely  as  **  good  and  lawful  prize,'^  without  advertii^ 
to  the  question  whether  .it  is  neutral  or  enemy's  property,  such  sentence  is  not  con- 
dttsive."  Od.  480,  note  (s).) 


NOTE  62d— p.  849. 


'Bee  Dalgleish  ▼.  Hodgson,  7  Bing.  Rep.  495. 

In  Pennsylvania,  where  the  question  was  whether  oertsin  property  was  •AmericMy 
conformably  to  a  warranty  in  a  policy  of  insurance,  held,  that  inasmuch  as  the  Ubel. 
stated  contradictoiy  causes  of  qpndemnation,  and  the  decree  was  general,  so  that  the 
precise  grounds  of  it  could  not  be  ascertained,  evidence  was  admisBible  cm  the  part  of 
the  plaintitf,  to  show  that  the  property  was  JSmeriean :  and  it  distinctly  appearing 
from  the  proof  that  such  was  the  character  of  the  property,  Shippen,  J.  said— **  We 
cannot  presume  that  the  judge  of  a  foreign  court  has  perjured  himself,  by  declaring 
that  property  to  be  Freneht  whidi  we  know  to  be  JSmeriean  ;  .and  of  course  we  must 
assume  the  position,  tliat  his  decree  proceeded  upon  the  other  allegations  in  the  libel," 
viz.  those  which  conceded  the  property  to  be  American.  (Vassee  v.  Bail,  9  DalL  Rep. 
370,375.    S.C.SYeates'Rep.  178.    See  Croussilat  v.  BaU,  8  id.  975.) 

And  in  South  Carolina,  where  the  libel  alleged  one  ground  of  condemnation,  and  the 
sentence  another,  held,  that  it  was  such  a  case  of  ambiguity,  as  to  afford  ground  fi)r 
opening  the  decree  and  suffering  the  parties  to  go  into  evidence  on  both  sides.  (Bladt- 
lock  r.  Stewart,  3  Bay's  Rep.  SOS.    See  S.  P.  Williamson  v.  Tunno,  id.  888.) 

The  same  doctrine  was  held  in  Maryland,  where  the  decree  was  ambiguous,  so  that 
the  precise  grounds  of  it  could  not  be  gathered  from  it  (Gray  ▼.  Swan,  1  Har.  & 
Johns.  143.) 

In  Massachusetts^  where  the  sentence,  after  alleging  a  rescue  from  ^e  posseaskm  of 
a  bdltgerent  captor,  proceeded  to  declare,  that  for  that  cause,  or  oe&^rtMie,  the  Teasel 
was  condemned,  held,  that  the  assured  might  disprove  the  alleged  rescue,  and  that  the 
sentence  was  no  more  than  mere  prima  fade  evidence.  (Robinson  v.  Jones,  8  Mass. 
Rep.  i»S6.)  Not  so,  however,  where  the  sentence,  afler  stating  one  sufficient  cauae  of 
condemnation,  proceeded  to  condemn  the  vessel  for  that  cause,  adding,  and  for  other 
ot^ffkiefU  eaiues.  In  this  case,  the  sentence  was  held  conclosive  against  the  insured 
as  to  the  ground  specifically  set  forth.  (Baxter  v.  The  New  England  Mar.  Ins.  Co. 
6  Mass.  Rep.  377.    See  S.  C.  7  id.  375.) 

In  New- York,  we  have  aheady  seen  that  the  sentence  of  a  foreign  admhnlty  court, 
is  conclusive  to  change  the  property,  but  is  only  prima  facie  evidence  to  affi»ct  a  war- 
ranty or  representatk>n  in  a  policy  of  insurance :  (see  ante,  note  636,  p.  888.)  And 
where  the  libel  alleged  various  and  inconsistent  causes  of  coodemnatkMi,  and  the  sen* 
tence  pronounced  the  vessel  as  forfbited  "  for  a  breach  of  some  or  one  of  the  laws  re- 
lating to  trade  and  navigation ;"  Spencer,  senator,  regarded  it  as  equivalent  to  saying 
that  the  condemnation  was  for  some  cause  or  other,  and  consequently  proved  nothing 
as  between  the  insured  and  underwriter.  (The  Ocean  Ins.  Co.  v.  Francis,  8  Wend. 
Rep.  ^,  74 ;  and  see  per  Walworth,  Ch.  id.  69>  70.) 
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If  the  eoort  acted,  ft*  in  thk  bit  case,  under  a  munieipal  law,  and  d|e  eondemnatioa 
^feri  breach  of  sueh  law,  tbe  aanleiice  would  be  no  evidence  aa  to  a  warranty 
Hiittt  ifltcii  trade,  iinlefli  tbe  law  alleged  to  bava  been  broken  be  pioye^.  Tbe  aen- 
^  iddf  fomiehes  no  eyidence  of  the  exiBtence  of  such  law.  (id ;  and  see  S.  C.  un- 
^  title  IVincia  v.  Ocean  Iml  Co.  6  Cowen'a  Rep.  404,  in  supreme  court) 


Note  eso—p.  $49. 

^  P«  1  Starkie'e  £▼.  t47»  S48, 5  Amer.  ed. 
^^^re  I  policj  of  insuiaace  ofa  y^ssel  odntaiiied  a  warrant/  of  American  property,' 
^  ^%  condemnation  by  a  Britidi  court,  proceeding  upon  tbe  ground  that  such 
^^^?»iiaudm  on  inteiUimto  enter  m  Uothadedport^  did  not  falsify  the  warranty ; 
^y  fcnJUmg'  m  an  inteniian  to  tnter^  unaccompanied  by.  any  other  bet,  not  be- 
^<Qiiieient  to  forfeit  the  strictly  neutral  character  of  the  veseel  or  authorize  her  con- 
^^"^^  Otberwiee,  however^  it  seems,  if  the  conderanatbn  had  proceeded  upon 
jll'^Qd  of  ea  attempt  to  enter^  after  knowledge  of  the  bloekade.  (Fitasimmons  v. 
t  Ibl  Ca  4  Crancbi  185*    WiUiamaon  v.  Tunoo,  8  Say's  Rep.  S88.) 


"<:, 


NOTE  6«1— p.  849. 

EoKoeoB  Ev.  104;  S  £▼•  Foth.  8<^5. 

Ifilie  grooad  of  the  aentenoe  is  set  forth,  and  it  appear  that  the  condemnation  was 
astfer  tbieseh  of  the  bw  of  nations,  it  wiD  not  be  considered  as  oooclusite  or  binding 
tt  to  ^  (pKstioB  of  nevtrafity,  upon  the  courts  of  other  oonntriea.  (Ocean  fns.  Co. 
T.?niieii,  s  Wend.  Rep.  H  ^^i  P^r  ^  chance1k>r.  See  S.  P.  Campbell  ▼.  William- 
m,%Bt;^sRep.999.) 

^VboeaTessd  was  condemned  for  resisting,  by  force,  an  attempt  tq  search  her, 
c^Krtm;  tom  ordnance  of  the  country  of  the  captors,  held,  that  as  such  resistance 
vns  so  tiohtion  of  the  law  of  natkms,  the  condemnation  was  not  conclusive  evidence 
OS  ibqoaciMi  of  neutra%.  (Sahiociv.  Johnson,  4  Doug.  Rep.  SS4 ;  and  see  id.  p. 
m»W,iols(k).) 

Other  ezeeptioBs  to  the  eoiidusiveness  of  foreign  admiralty  sentences,  depend  upon 
•Me  peesiitr  stipdatkm  between  the  assured  snd  underwriter.  ThuiC  where  the  for- 
^  aeateaoe  relates  to  pkoperty  warranted  American,  and  the  policy  contains  a  pro- 
^thst  if  the  laet  be  eaDsd-in  queation,  it  shall  be  sufficient  for  the  assured  to  prove 
^'^ujeamioiiht  United  States,  tiie  sentence  is  only  jwwia  fiieie  evidence  to  falsi- 
fy the  uamu^y  in  such  cases.  (The  Maiyland  Ins.  Co.  v.  Wood,  6  Cranch,  S9.  Cul- 
i)i«i&v.6iacy,  1  Wash.  G.  C.  Rep.  919.  S.  C.  1  Binn.  Rep.  996,  note.  Calhoun 
▼•  tito  fan  Go.  of  PemL  1  BiML  Rep.  998.) 

^tsniffkndiainilj  sentsnee  has  been  holden  inconclusive,  where  it  did  not  appear 
t^t  aojr  M  had  been  filed,  any  monition  issued,  or  any  hearing  bad ;  and  the  court 
>tn»|gff  totimate  that  it  waa  not  even  admissible.  (Sawyer  v.  The  Maine  Fire  Ins. 
CoklSMa8B.ReiK99i.    8eeafao,0biomi  v.  B]igh,8Bing.  Rep.  881.) 


Digitized 


by  Google 


886  Of  Senltewie$ni  Courts  ^AdnOraUy,  [Ch.a. 


NOTE  6f  3— p.  849. 

*  Every  Ibreign  admiralty  sentence  must  depend  for  its  (^ration,  upon  the  jumdicUon 
of  the  court  pronouncing  it.  And  all  the  caaes  agree»  that  where  the  doctrine  as  to  the 
conclusiveness  of  these  sentences  prevails,  it  must  ht  understood  with  the  above  quali- 
fication* If  jurisdiction  be  wanting,  all  is  wanting,  and^e  whole  proceeding  will  be 
regarded  as  utterly  null  and  void.  Nor  is  there  any  question,  that  upon  both  principle 
and  authority,  the  court,  before  whom  such  sentence  .Is  jBought  to  be  used,  has  the  right 
of  examining  freely  into  the  matter,  and  deciding  whether  the  foreign  tribunal  which 
pronounced  the  sentence  had  jurisdictiqp  or  not.  (See  Rose  v.  Himely,  4  Craneh,  341, 
868,  et  seq.  Story's  Confi.  of  Laws,  493,  et  seq.  •  Cherriot  v.  Foussat,  3  Bind.-  Rq>. 
390.  The  Ocw^i  Ins.  Co.  v.  Francis,  3  Wend.  Rep.  64.  S.  C.  6  Cowen's  Rep.  404. 
Hudson  V.  Gusticiiv  4  Craneh,  899.  4  Cowen's  Rep.  533,  534,  note.  3  Ev.  Poth. 
365.  La  Nereyda,  8  Wheat.  Rep.  108,  168.  Thomas  v.  Southard,  3  Dana's  Rep. 
476,483,483.) 

1st,  Jurisdiction  may  deptndy  upon  the  state  of  the  re«,  on  which  the  ientexice  was 
designed  to  operate.  Thus,  if  by  any  means  whatever,  a  prize  court  should  be  induced 
to  condemn,  as  prize  of  war,  a  vessel  which  was  never  captured,  it  could  not  be  con- 
tended that  such  condemnation  would  change  the  property.  (Rose  v.  Hime)y,  supra, 
per  Maishall,  C.  J.  Story's  Confl.  of  Laws,  494.)  So,  if  the  possession  of  the  rs«, 
should  be  actually  lost  by  the  eaptpr,  as  by  recapture,  escape,  or  voluntary  discharge, 
the  prize  courts  of  the  captor  would  thereby  lose  jurisdiction.  (1  Kent's  Comm.  359, 
3  ed.  Hudson  v.  QuesUer,  4  Craneh,  393«  Jenkins  v.  Putnam,  I  Bay's  Rep,  8«  10.) 
But  the  possession  of  the  captor  in  a  neutral  port,  the  port  of  fin  ally,  or  of  a  nation 
under  the  control  of  the  sovereign  of  the  captor,  is  the  possession  of  such  sovereign, 
and  the  re«,  though  remaining  there,  are  within  the  jurisdiction  jof  the  courts  of  the 
captor.  <1  Kent's  Comm.  358^  359.  id.  104.  Hudson  v.  Guestier^  supra.  Williams 
v.  Armreyd,  7  Craneh,  438.  The  Henri^k  apd  Maria,  4  Rob.  Adm.  Rep.  48.  6  id. 
138,  note.  Cherriot  v.  Foussat,  3  Binn.  Rep,  330.  Page  t.  Lennox,  15  Jphn.  Rep. 
173.  Sheaff  V.  70  hogsheads,  Bee's  Adm«  Rep.  163.  But  see  Wheelwright  v.  Db- 
peyster,  1  John.  Rep.  471.)  .  ^ 

8d.  The  jurisdiction  of  a  ibreign  admiralty  court,  may  depend  upon  its  national  char- 
acter.  Thus,  the  prize  court  of  an  ally  of  the  captor  has  no  right  to  condemn,  (1  Kent's 
Comm.  103, 3d  ed.;)  and  aftntimi^  the  court  of  a  neutsal  cannot 

3d.  The  jurisdiction  may,  also,  depend  upon  the  plaoBi  where  the  court  sits.  Thus, 
the  prize-court  oC  the  captor  cannot  act  in  a  neutral  territory,  and  if  it  do  so,  its  pro- 
ceedings wjll  be  deemed  unauthorized  and  void,  (Glass  v.  The  skiop  Betsey,  3  Dall 
Rep.  6.  1  Kent's  Comm.  103,  3d  ed.  and  the  cases  there  cited.  See  also,  the  cases 
cited  in  the  text)  But  the  prize  court  of  the  captor  may  tit  in  the  territory  of  an  ally. 
(1  Kent's  Comm.  l03,  3d  ed.) 

4th.  Jurisdiction  may  also  depend  upon  the  manner  in  which  the  court  is  constituted. 
Thus,  where  a  condemnation  was  pronounced  by  a  pretended  court  of  admiralty  at 
Galveztown,  constituted  by  commodore  Aury,  under  the  alleged  authority  of  the  Mex- 
ican republic,  the  supreme  court  of  the  United  States  said,  that  *^  it  did  not  recognize 
the  existence  of  any  eoun  of  admiralty,  sitting  at  Galveztown,  with  authority  to  adju- 
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dbte  OD  capturee  ;  nor  bad  thegoyernmeot  of  the  United  States  hitherto  acknowkdg- 
^  theexiateDce  of  any  Mexican  jrepab)icdr'Mte»  at  war  with  Spain ;  so  that  the  court 
could  Aot  consider  as  legal,  any  acts  done  under  the  flag  and  commission  of  such  re- 
public or  state,     C^he  Naeva  Anna  and  Liebre,  6  Wheat.  Rep.  193.)    "  I  admit," 
ttya  Washingtofli   J.  in  SnelJ  v.  Fausatt,  (I  Wash.  C.  C.  Rep.  i71,  274,)  "that, 
irberewefind  a  condemnation  by  a  foreign  court,  of  the  origin  of  which  we  are  not 
inibnned,  we  ought  to  presume  it  a  legitimate  tribunal.    But,  when  the  source  of  iU 
authority  and  constitution  is  stated,  ws  ought  to  examine  it,  and  if  it  be  contrary  to 
the  wnd  mode  of  constituting  courts,  it  shifts  the  burthen  of  proof  upon  the  party  who 
www  Bopport  the  condemnation ;  particularly,  as  it  is  more  easy  to  prore  the  legiti- 
macy of  the  court,  thaa  to  disprove  it    We  know  that  the  appointment  of  courts  is» 
in  all  civilized  countries,  by  the  sovereign  power.    This,  however,  may  be  lodged  by 
the  toveieign,  in  a  subordmate  civil  officer;  nay,  in  a  military  commander,  if  the  sove- 
t^ioehoQBes.    But  this  latter  mode  is  so  unsual,  that  when  we  hear  of  a  court  being 
coutitutisdby  a  military  commander ;  and  particularly,  where  it  is  not  dear  that  he 
was,  atihc  time,  commander  in  chief;  it  destroys  the  presumption  of  its  legality,  so  as 
to  reqime  the  party  who  would  support  the  condemnation,  to  show  that  the  court  was 
inatitttted  by  lawful  authority.    (S.  C.  d  3iim.  Rep.  3S9,  note.) 

'*But  evea  where  the  authority  of  the  court  has  clearly  emanated  from  the  sovereign 
poi^  of  (he  nation,  it  is  going  too  fiir  to  say,  that  its  jurisdiction  cannot  be  ques- 
^*^^^  All  nations  are  on  an  equality*  If  any  one,  then,  should  undertake  to 
^i^  a  juriadJction  in  manifest  violation  (^justice,  general  convenience,  and  kxig 
cs^bUied  principles,  is  this  to  be  submitted  to?  Suppose  a  belligerent  should  direct 
(Is  offieen  to  hold  a  prize  court  within  the  dominions  of  a  neutral,  without  that 
Deutral'aoooaeDt ;  can  it  be  doubted,  whether  the  jurisdiction  of  such  a  court  may  be 
eafled  in  queation  ?  But,  it  is  answered,  that  it  is  the  business  of  the  government,  and 
iKrtofoourta  of  justicei  to  seek  redress  in  case  of  these  irregular  acts  of  sovereigns. 
"^  anawer  does  not  appear  satisfactory.  Crovemments  may  certainlv  interfere  with 
^^  propriety.  But  what  are  the  courts  to  do,  when  the  subject«is  brought  before 
themiBtheeourseofthe  administration  of  justice?  They  cannot  refuse  to  decide, 
and  have  no  rule  to  govern  their  decisions,  but  the  kw  of  natkms."  (Cherriot  v. 
F(Hwa^  3  Binn.  Rep.  220,  J51.) 

't  nay  be  wen  to  add^  before  concbding  our  notes  upon  foreign  admiralty  sentences, 
^t<o  appeal  from  a  sentence,  prevents  it  from  having  the  force  o£  res  judicata,  and 
cooaeqoently,  while  such  appeal  remains  undetermined,  the  sentence  win  prove  noth- 
ing* (Zioo  V.  The  Louisiana  Ins.  Co.  6  Martin's  Lou.  Rep.  63,  N.  S.)  So,  if  the  sen- 
^^  or  decree  shaH  have  been  reversed,  it  is  no  evidence  of  the  cause  of  condemna- 
^  (Dorr  V.  The  Unk>n  Ins.  Co.  8  Mais.  Rep.  494.  Cleveland  v.  The  Union  Ins. 
Co.id.M8,saa.) 

^re  ia  no  distinction  between  a  sentence  of  condemnation  and  a  sentence  of  ac- 
<l>ittal,a8  it  respects  the  principle  of  ret  adjudicata.  The  latter  is  just  as  conclusive 
^^^ alleged  cause  (^condemnation  did  not  exist,  as  the  former  is  that  it  did. 
(Gchtoa  r.  Hoyt,  l3  John,  Rep.  661.  See  S.  C.  8  Wheat  Rep.  246.  The  Bennett. 
i  Adam's  Rep.  175, 180.    Story's  Confl.  of  Laws,  503.) 
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As  to  foreign  sentences,  confirming  marriages  or  granting  divorces,  if  fairly  obtain- 
ed, and  pronounced  hj  competent  tribunals  in  regard  to  persons  within  the  jurisdiction, 
there  is  great  reason  to  hold,  says  Mr.  Justice  Story,  that  they  ought  to  have  univeraal 
conclusiveness.  (Story's  Confl.  of  Laws,  497.)  The  case  cited  in  the  text,  was 
where  the  vaHdRy  of  a  marriage  in  France  was  asserted  to  have  been  established  by 
the  sentence  of  a  court  in  France,  having  proper  jurisdiction;  and  Lord  Hardwicke  is  - 
reported  to  have  said—-'*  It  is  conclusive,  whether  in  a  foreign  court  or.  not,  from  the 
law  of  nations  in  such  cases;  otherwise,  the  rights  of  mankind  woukl  be  very  preca- 
rious." As  early  as  the  reign  of  Charles  II,  Lord  Chancellor  Nottingham  noaintained, 
in  the  House  of  Lords,  that  a  foreign  decree  of  divorce,  in  tlie  case  of  a  foreign  mar- 
riage, was^conclusive^  and  could  not  be  opened,  or  the  merits  re-examined.  For, "  it 
is  against  the  law  of  nations  not*  to  give  credit  to  the  judgment  and  sentences  of  for- 
eign countries,  till  they  be  reversed  by  the  law,  and  according  to  the  form  of  those 
countries  wherein  they  were  given.  For,  what  right  hath  ona  kingdom  to  reverse 
the  judgment  of  another  ?  And  what  confusion  would  follow  in  christsndom,  if  they 
should  serve  us  so  abroad,  and  give  no  credit  *to  our  sentenoes."  He  referred  to  Wier's 
case,  (5  Jac)  wherein  a  judgment  in  debt  having  been  rendered  in  Holland,  against 
an  Englishman,  he  fled  from  execution  to  Engbmd,  and  the  judgment  being  certified, 
the  defendant  was  imprisoned  in  the  admiralty  for  the  debt,  and  the  K.  B.  upon  htAea$ 
eorpui  held  the  imprisonment  lawful,  and  that  "  it  was  by  the  law  of  nations,  that  the 
justice  of  one  nation  should  be  aiding  to  the  justice  of  another  nfition,  and  the  one  to 
execute  the  judgments  of  the  other."  (Note  to  Kennedy  v.  Cassilils,  3  Swanst.  Repw 
943,  S44,'et  seq.  1  RoL  Abr.  530,  pi.  12.  3  Kent's  Comm.  119.  Story's  Confi.  of 
Laws,  497, 498-) 

On  tlie  other  hand,  Lord  Stowell,  in  a  case  before  him,  in  which  the  validity 
of  a  foreign  sentence  of  divorce  was  set  iq>,  by  way  of  bar  to  praoeedin^i  in  the 
English  ecclesiastical  courts,  between  the  same  parties,  observed— ^  Something  has 
been  said  on  the  doctrine  of  law,  regarding  the  respect  due  to  foreign  judgments ;  vid» 
undoubtedly,  a  sentence  of  separation,  in  a  proper  court,  for  adultery,  woukl  be  eaiitled 
to  credit  and  attention  in  this  court;  butl  think  the  conclusbn  is  carried  too  &r,  when 
it  is  said,  that  a  sentence  of  nullity  of  marriage  is  necessarily  and  universally  binding  in 
other  countries.  Adultery  and  its  proofs  are  nearly  the  same  in  all  countries.  The 
validity  of  marriage,  however,  must  depend,  in  a  great  degree,  on  the  k)cal  reguiatk>BS 
of  the  country  where  it  is  celebrated.  A  sentence  of  nullity  of  marriage,  theitfbie,  in 
the  country  where  it  was  solemnized,  would  carry  widi  it  great  authority  in  this  coun- 
try ;  but  I  am  not  prepared  to  say,  that  a  judgment  of  a  third  country  on  the  validity 
of  a  marriage,  not  within  its  territories,  nor  bad  between  subjects  of  that  cowtty,  . 
would  be  universally  bincting.  For  instonce,  the  marriage  ^Xkgtd  by  the  husband,  is 
a  French  marriage ;  a  French  judgment  on  that  marriage  would  have  been  of  conrid- 
erable  weight ;  but  it  does  not  foUow  that  the  judgment  of  a  court  at  Brussels,  on  a 
marriage  in  France,  would  have  the  same  authority,  much  less  on  a  marriage  cele- 
brated here  in  Engkind.  Had  there  been  a  sentence  against  the  wife  for  adultery  in 
Brabant,  it  might  haver  prevented  her  from  proceeding  with  any  effect  hen ;  but  no 
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neh  lentawe  any  where  appears.  (Sinclair  v.  Sinclair,  1  Hagg.  Cooaiat.  Rep.  297. 
Seeibo,  Scrinnhire  ▼.  Scrimshire,  2  id.  S97,  410.    Story's  Confl.  of  Lawa,  498, 499.) 

Indeed,  it  may  be  stated  aa  the  geaeral  reauk  of  the  English  cases,  that  the  courts 
tboe  are  not  disposed  io  regard  any  foreign  sentence,  dissolving  an  English  marriage, 
tinlid.  'For  the  authoritiea  in  support  of  this  position,  and  tlie  reasoning  hy  which 
it  K  Bwtaioed,  the  reader  is  referred  to  Story's  Confl.  of  Laws,  186,  et  seq.;  id.  499 ; 
Lotty'i  eaie,  1  Ruas.  &  Ryan's  Gaa.  3d6;  Tovey  v.  Lindsay,  1  Dow's  Rep.  117; 
BrCuty  r.  De  Caiz,  3  Hagg.  Eccles.  Rep.  643,  note;  3  Kent's  Comm.  116, 117, 
9ded. 

ItiBotherwifle,howeTer,  in  Scotland.  (Story's  Confl.  of  La  we,  178,  et  seq.  id.  499.) 

b  tluB  omntry,  wa  find  but  few  decisiona  direetly  pertinent  to  the  subject  under  con* 
adentioQ.  The  Maasachuaetts  and  New- York  courta  furnish  us  with  aome  cases, 
from  wUeh  it  appeals,  that  so  far  aa  our  law  has  been  declared,  it  doea  not  difler 
madi  from  that  of  Scotland.  In  the  former  state,  where  a  marriage  celebrated  in 
MaMKhuKttf  had  been  dissolved  in  Vermont,  upon  a  suit  by  the  husband  for  a  di- 
▼oi«e,fi}r  the  eaoBe  of  extreme  cruelty  of  his  wife,  (a  cauae  inadmissible  by  the  lawa  of 
MaanchoBettB  to  dissolve  a  marriage,)  it  appearing  that  the  partiea  had  not,  at  the 
lime,  any  pernuoeot  domicil  in  Vermont,  but  that  the  husband  h%d  gone  there  for  the 
purpose  ofobtainiog  a  divorce,  the  divorce  waa  held  a  mere  nullity  on  the  ground  that 
there  wu  do  real  change  of  domicil.  "  If,"  aatd  the  court,  "  we  were  to  give  eflect  to 
ihii  decree,  we  should  permit  another  state  to  govern  our  citizena  in  direct  contraven- 
tioD  of  our  own  statutes ;  and  thia  can  be  required  by  no  rule  of  comity."  (Inhabitants 
ofHsoover  v.  Turner,  14  Mass.  Rep.  227,  281.  See  also,  Barber  v.  Root,  10  id.  265, 
9^)  Id  another  case,  the  question  waa  brought  before  the  court  whether  a  Massa- 
dnaetts  marriage  could  be  dissolved  by  a  decree  of  divorce  made  in  Vermont,  both 
parties  heiog  at  the  time  bona  fide  domiciled  in  the  latter  state,  and  the  cause  of  di- 
vorce beiog  such  aa  would  authorize  a  divorce  a  vinculo  in  Massachusetts.  The 
eoort  decided  in  the  afiirmative,  holding  that  the  law  of  the  actual  domicil  must  regu- 
late the  right  The  reasoning  of  the  court  was  substantially  this:  regalations  on  the 
lubjeet  of  marriage  and  divorce  are  rather  parts  of  the  criminal  than  the  civil  code; 
and  apply  not  so  much  to  the  contract  between  the  individuals  as  to  the  personal  rela- 
tMNs  resuitii^  from  it,  and  the  relative  dutiea  of  the  parties,  their  conduct  and  stand- 
iof  io  the  soci^  of  which  they  are  membera;  and  these  are  regulated  with  a  view 
pnodpaDy  to  the  public  order  and  economy,  the  promotion  of  good  morals,  and  the 
bappmeas  of  community.  The  lex  loci,  therefore,  by  which  the  conduct  pf  married 
peiaooa  is  to  be  regulated,  and  their  relative  duties  are  to  be  determined,  and  by  which 
the  relation  itself  is  to  be,  in  certain  cases,  annulled,  must  always  be  referred  to  the 
plaee  where  it  subnats  ferthe  time,  and  not  to  the  one  where  it  waa  entered  into. 
(Barber  v.  Root,  aupra.)  For  other  cases,  remotely  bearing  on  this  subject  in  Massa- 
€haaett8,8es  Hopkins  v.  Hopkins,  S  Mass.  Rep.  158;  Carter  v.  Carter,  6  id.  268; 
Ri(^ard80Q  V.  Richardaon,  2  id.  153;  Harteau  v.  Harteau,  14  Pick.  Rep.  181. 

"^  New-York  doctrine  coincides  in  effect  with  that  of  Massachusetts.  Accord- 
^7)  where  a  marriage  aelebrated  in  the  former  stale,  waa  dissolved  by  a  Vermont 
^*cf^  made  on  the  application  of  the  wife,  for  a  cause  not  recognized  by  the  laws  of 
New-York,  the  husband  still  remaining  domiciled  in  New-York,  the  supreme  court 
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Tcfoscd  to  carry  the  decree  into  effect  as  it  regarded  alimony  notwithstanding  the  hus- 
band appeared  in  the  cause,  upon  the  ground  that  there  being  no  bona  fide  change  of 
domicil  of  the  parties,  it  was  an  attempt  fraudulently  to  evade  the  operation  of  the 
laws  of  New-York.  (Jackson  v.  Jackson,  1  Johns.  Rep.  424-)  The  court,  however, 
abstained  from  any  opinion  as  to  the  effect  of  the  divorce  so  obtained.  In  a  subse- 
quent case,  where  the  marriage  took  place  in  Connecticut,  and  the  husband  aflerward 
went  to  Vermont  and  obtained  a  divorce  against  his  wife,  who  never  resided  there 
and  never  appeared  in  the  suit,  held,  that  the  decree  of  divorce  was  invalid,  being  m 
fraudem  Ugi$  of  the  stale  where  the  parties  were  married^and  had  their  domicil.  It 
was  further  held,  that  the  courts  of  Vermont  could  not  possess  a  proper  jurisdiction  of 
the  case,  both  parties  not  being  within  the  state,  and  the  wife  not  having  had  personal 
notice  of  the  suiL  (Borden  v.  Fitch,  15  Johns.  Rep,  121.)  What  would  be  the  ef- 
fect of  a  marriage  in  Connecticut,  a  Bubnequeut  bona  fide  change  of  domicil  to  New- 
York,  and  then  a  divorce  in  the  former  state,  both  parties  appearing  in  the  suit,  re- 
mains undecided,  (Pawling  v.  Bird's  ex'ra.  18  Jdins.  Rep.  192.  See  Bradshaw  v. 
Heath,  19  Wend.  407.)  This  subject  in  respect  to  divorces,  as  among  the  nei|^ 
boring  states,  is  more  fully  considered,  ante,  note  629. 


NOTE  694— p.  950. 

So,  Hubenis  lays  down  the  rule,  that  it  is  unlawful  for  the  magistrates  of 
another  commonwealth  to  prosecute,  or  suffer  to  be  prosecuted,  a  second  time,  one 
who  has  been  absolved  or  pardoned,  although  without  a  sufficient  reason ;  provided, 
however,  that  no  evident  danger  or  inconvenience  result  from  giving  effect  to  the  for- 
eign proceedings,  to  the  government  where  the  second  prosecution  is  instituted.  (3 
Huberus,  B.  1  Tit.  9,  p.  26.)  In  order  to  illustrate  the  qualification  to  this  rule,  a  case 
is  put  of  a  defendant  acquitted  in  Transylvania  for  a  murder  committed  in  Friezeland, 
it  distinctly  appearing  that  the  acquittal  was  obtained  to  elude  the  jurisdiction  of 
the  government  where  the  crime  was  perpetrated.  If  the  illustration  given,  therefore, 
is  to  be  understood  as  defining  the  extent  to  whicH  the  rule  is  to  be  qualified,  it  would 
appear  that  a  foreign  acquittal  should  be  regarded  as  conclusive,  except  where  the 
proceedings  were  without  jurisdiction,  or  where  they  were  instituted  lb  fraud  of  the 
rightful  sovereignty,  or  with  a  view  of  evading  justice.  And  such  we  apprehend  to 
be  the  true  doctrine.  (See  Car.  Law  Journ.  459 ;  9  Dall.  Rep.  972,  note.)  The 
same  rule,  it  is  said,  ia  applicable  to  civil  cases,  (id.) 


NOTE  695— p.  950. 

The  conviction  of  an  infamous  crime  in  a  foreign  countiy,  has  been  deemed,  in  Ma- 
ryland, to  render  the  person  convicted  incompetent  as  a  witness  there,  provided  it 
be  shown  that  the  offence  would  disqualify  at  common  law,  or  by  some  statute  of  the 
country  where  the  conviction  occurred.  (State  v.  Ridgley,  2  Har.  &  M'Hen.  120. 
Clarke's  lessee  v.  Hall,  id.  973.    Cole's  lessee  v.  Cole,  1  Har.  9i  Johns.  572.) 
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Not  80}  however,  io  j^ortb  Carolina,  or  in  Massachusetts ;  and  in  the  latter,  even  a 
conviction  in  a  Deigbboring  state  has  heen  held  not  to  render  a  witness  incompetent. 
(CommoBweahh  v.  Oreen,  17  Mass.  Rep.  515.)  But  such  conviction  has  been  re- 
ceived to  affect  the  Tvitness'  credibility.  (State  v.  Candler,  S  Hawks'  Rep.  S93.  Com- 
iDonwealth  v.  Sjnapp,  9  Pick.  Rep.  496,  511,  513.  See  ante,  note  591,  p.  745 ;  note 
58,  p.  64.   Also,  post,  note  6S7.) 


NOTE  636— p.  S53. 


Mr.  St&rVie,  (1  Starkie*8  £▼.  S28,  6th  Amer.  ed.)  on  a  very  thorough  and  perspie- 
^Qttitiriew  of  the  cases  prior  to  the  publication  ofiiis  treatise,  states  the  better  opin- 
m\&\x,t]bal  when  an  action  is  brought  on  a  foreign  judgment  in  the  courts  of  Eng- 
land, lucVi  judgment  is  conclusifc.    The  opposite  notion,  he  says,  rests  chiefly  upon 
the  cases  of  Walker  v.  Witter,  (cited  in  the  text,  ante,  951,)  Sinclair  v.  Frazer,  (id. 
650,)  and  a  ^ictom  of  Eyre,  Cb.  J.  in  giving  judgment  in  Phillips  v.  Hunter,  (id. 
$93.)  He  proceeds  to  remark—*'  It  is  to  be  observed,  in  the  first  place,  that  these 
authorities  ate  all,  -with  a  view  to  this  question,  extra-judicial.    In  Walker  v.  Witter, 
and  Sineiair  t.  Frazer,  the  only  question  necessary  to  be  determined  was,  whether  on 
proof  or  I  foreign  judgment  in  his  favor,  the  plaintiff  was  entitled  to  recover  agiunst 
the  defendant,  without  entering  into  the  original  consideration  on  which  the  judgment 
was  founded;  and  the  question  how  far  such  evidence  was  controvertible,  did  not 
arise;  and  the  case  of  Phillips  v.  Hunter  was  decided  against  the  opinion  of  Eyre,  Ch. 
J.  by  the  thtte  other  judges.    Secondly,  the  position  in  Walker  v.  Witter,  and  the 
observation  of  BuUer,  J.  in  support  of  it  in  a  subsequent  case,  (Galbraith  v.  Neville, 
cited  ante,  351,  of  the  text,)  proceed  upon  the  suppositbn  that  no  judgments  are  con- 
clusive, except  those  of  record  in  tliis  country ;  and  that  the  judgment  of  a  fiireign 
court  could  not  be  entitled  to  greater  credit  than  the  judgment  of  a  court  not  of  record 
in  this  country."  Several  authorities  are  then  noticed,  going  to  establish  that  the  decis- 
ion of  a  competent  tribunal  is  conclusive,  whether  it  be  a  court  of  record  or  not.  Thus, 
the  judgment  of  commissioners  in  a  court  of  conscience,  (Moses  v.  Macfarlan,  Burr. 
Rep.  1005;)  the  decision  of  commissioners  authorized  by  sUtutc  to  settle  accounte  be- 
tween certain  officers  and  agents  of  the  army,  (Moody  v.  Thurston,  Strange's  Rep. 
-^Sl;)  theallowance  of  a  debt  by  the  commissioners  of  bankrupts,  (1  Doug.  Rep.  407;) 
a  condemnation  by  commissioners  of  excise,  (1  Hargr.  Law  Tracts,  446 ;  see  Henshaw 
▼•  Pbeance,  2  Bl.  Rep.  1174 ;)  the  judgments  of  ecclesiastical  courts,  and  admiralty 
«>"rtg,  (Da  Costa  v.  Villa  Real,  Strange's  Rep-  961 ;  see  ante,  846,  et  seq.  of  the 
^^tand  notes;)  the  decision  of  private  arbitrators,  (Doe  v.  Rosser,  8  East  16;  16 
East  208.)    «  These  are  instances,"  observes  the  learned  author,  « in  which  the  ad- 
judication, though  not  of  record,  is  fin*'    (See  also,  ante,  note  586,  p.  824.)    A  matr 
ter  w  not  less  res  adjudicata,  because  it  is  not  of  record ;  that  is,  because  it  is  not  pre- 
«?rved  and  authenticated  in  a  pafVirular  manner ;  and  when  it  has  been  established  as 
^  '^1  judgment  by  a  court  of  <iompetent  jurisdiction,  it  seems  to  be  equally  entitled 
to  conjideratbn.    The  priD<^pl«  on  which  the  conclusive  quality  of  judgment^ecrees^ 
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or  seDtences  depends,  applies  just  as  much  to  foreign  judgments  attempted  to  be  en- 
forced here  as  to  any  other.  Judgments  of  inferior  courts  in  this  country  do  not  di& 
fer,  in  that  respect,  from  recorded  judgments ;  and  if  the  mere  circumstance  of  their 
being  foreign  made  any  difference,  the  objection  would  equally  apply  to  all  foreign 
judgments,  and  consequently  the  sentences  of  foreign  courts  of  admiralty  would  not  be, 
as  they  are,  conclusive  here.  The  principle  upon  which  a  judgment  is  admissible  at 
all  is,  that  the  point  has  already  been  decided  in  a  suit  between  the  parties  or  their 
privies,  by  a  competent  authority  which  renders  future  litigation  useless  and  vexatious. 
If  this  principle  extends  to  foreign  as  well  as  domestic  judgments,  as  it  plainly  does,  why 
is  it  to  be  less  operative  in  the  former  than  in  the  latter  case  ?  If  it  does  not  embrace 
foreign  judgments,  how  can  they  be  evidence  at  all .'  By  admitting  that  such  judg- 
ments are  evidence  at  all,  the  application  of  the  principle  is  conceded.  Why,  then,  is 
its  operation  to  be  limited  as  if  the  foreign  tribunal  had  heard  nothing  more  than  ex 
parte  statements  and  proof?  Lord  C.  J.  Eyre  lays  stress  on  the  circumstance,  that 
the  judgment  is  voluntarily  submitted  by  the  party,  who  claims  the  benefit  of  it,  to  the 
jurisdiction  of  the  court,  (see  ante,  352,  of  the  text ;)  but  so  it  is  in  every  case  where  a 
party  claims  the  benefit  of  such  a  judgment,  for  no  one  is  compelled  to  avail  himself 
of  a  judgment ;  and  it  can  make  no  difference  whether  he  attempts  to  enforce  it  as 
plaintiET,  or  as  a  matter  of  defence ;  for  it  could  scarcely  be  contended,  that  a  judgment 
was  merely  prima  facie  evidence  for  a  plaintiff  who  endeavored  to  recover  the  debt, 
but  that  it  was  conclusive  in  his  &vor  when  he  used  it  by  way  of  set  off.  In  the  case 
of  Galbraith  v.  Neville,  Lord  Kenyon  expressed  strong  doubts  as  to  the  doctrine  ad- 
vanced in  Walker  v.  Witter ;  and  it  appears  that,  ultimately,  (5  East,  475,  n.  (b),) 
the  court  refused  a  new  trial,  being  of  opinion  that  the  judgment  was,  at  all  events, 
prima  facie  evidence  of  the  debt,  without  entering  ioto  the  question  how  far  it  was  im- 
peachable.*' (1  Starkie's  Ev.  228  to  231,  6th  Amer.  ed.)  The  case  of  Tarl- 
ton  V.  Tarlton,  (4  Maule  &  Sel.  20,  cited  in  the  text,  post,  p.  359,  860,)  is  then  briefly 
noticed,  and  the  whole  is  concluded  by  a  reference  to  Burrows  v.  Jeraino,  (Strange's 
Rep.  733,  cited  ante,  350,  of  the  text.)  as  most  direct  to  show  that  foreign  judgments 
are^ot  to  be  regarded  as  mere  prima  facie  evidence,  but  that  they  are  conclusive.  (I 
Starkie's  Ev.  231,  232,  6th  Amer.  ed.) 

As  sustaining  the  doctrine  above  advanced,  we  add  the  following:  In  a  somewhat 
recent  case  before  the  vice  chancellor,  the  question  was,  whether,  where  a  judgment 
has  been  recovered  in  a  foreign  country,  and  an  action  brought  upon  it  in  the  common 
pleas  of  England,  chancery  would  entertain  a  bill,  filed  by  the  defendant,  for  a  dicov- 
ery  and  commission  to  examine  witnesses  abroad,  with  a  view  to  an  investigation  of 
the  merits  of  the  foreign  judgment  in  the  suit  so  commenced.  The  leading  authorities 
were  fully  examined,  and  the  vic«  chancellor,  on  demurrer,  decided  against  the  bill, 
holding  the  true  doctrine  to  be,  that  foreign  judgments  were  conclusive  evidence,  and 
not  re-examinable.  He  regarded  the  ancient  decisions  as  distinctly  maintaining  this 
view,  (see  note  to  Kennedy  v.  Cassillls,  2?wanst.  Rep.  342,  344.  et  seq,  per  Lord 
Nottingham,  cited  ante,  note  683,)  and  after  deferring  to  Lord  Kenyon's  opinion  in 
Galbraith  v.  Neville,  and  that  of  Lord  Ellenborough  in  Tarlton  v.  Tariton,  he  obeerv- 
ed,  «*  The  old  authors  and  the  opinions  of  Lords  FJlenborough  and  Kenyon,  greatly 
overweigh  the  proposition  to  be  extracted  from  the  judgment  of  Lord  Mansfield,  (in 
Walker  v.  Witter,)  and  the  expression  of  opinion  by  Mr.  Jiwtice  Buller,  (in  Galbraith 
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Y.KeYille.)  If  I  VFere  to  allow  thia  biD  to  stand,  I  should  be,  in  effect,  saying  that  the 
judgment  obtained  in  Antigua,  may  be  overruled  by  the  court  of  common  pleas." 
(Martin  V.  NicoUs,  S  Simons'  Rep.  458.  S.  C.  5  Cond.  Eog.  Ch.  Rep.  198.  See  also, 
tiiesaine  doctnne,  Gresley's  £q.  Ev.  8S9.) 

"There  is  much  reason  to  contend,"  says  Mr.  Story,  in  his  commentaries  upon  the 
conflkt  of  laws,  **  that  the  present  inclination  of  the  English  courts  of  common  law 
nto  nutain  the  coodusiveness  of  such  judgments.    It  is  very  difficult  to  perceive 
wlat  could  be  done,  if  a  different  doctrine  were  maintainable  to  the  fbll  extent  of  open- 
ing «B  the  evidence  and  merits  of  the  cause  anew,  on  a  suit  upon  the  foreign  judgment, 
^one  of  the  witnesses  may  be  since  dead ;  some  of  the  vouchers  may  be  lost  or  de- 
itroyed;^  merits,  as  formerly  beiore  the  court  upon  the  whole  evidence,  may  have 
Wen  deekledlj  in  &vor  of  the  judgment ;  upon  a  partial  possession  of  the  evidence 
they  may  now  appear  otherwise.    Suppose  a  case  purely  sounding  in  damages,  as  an 
wtim  for  an  assault,  for  slander,  for  conversion  of  property,  for  a  malicious  prosecu- 
tion, for  crimiflal  conversation ;  is  the  defendant  to  be  at  liberty  to  re-try  the  whole 
nerits,  and  to  make  out,  if  he  can,  a  new  case  upon  new  evidence  ?    Or  is  the  court 
to  review  ^  former  decision,  like  a  court  of  appeal,  upon  the  old  evidence  ?    In  case 
of  eovenaot,  or  debt,  or  breach  of  contract,  are  all  the  circumstances  to  be  re-examined 
anew?  And  if  they  are,  by  which  laws  and  rules  of  evidence  and  principles  of  justice 
is  the  validity  of  the  original  judgment  to  be  tried  ?    Is  the  court  to  open  the  judgment 
uid  to  prooeed  ex  ctquo  et  hono  7    Or  is  it  to  administer  strict  law,  and  stand  to  the 
doctrines  of  the  k)cal  administration  of  justice?    These  and  many  more  questions 
m^bt  be  pat  to  show  the  intrinsic  difficulties  of  the  subject    Indeed,  sliowing  the 
judgment  to  be  prtohi/aoM  evidence  ibr  the  plaintiff  would  be  a  mere  delusion,  if  the 
defendant  might  still  question  it  by  opening  any  of  ^  original  merits  on  his  side ;  for, 
ttoderguch  circumstances,  it  would  be  equivalent  to  granting  a  new  triaL"    (Story's 
Coofl.  of  Laws,  506,  507.    See  Gninness  v.  Carroll,  1  Barm  &  Adol.  459.   Becquet 
V.  McCarthy,  S  id.  951.    Abo,  8  Brown's  Pari  Cas.  264.) 

The  conclusiveness  of  foreign  judgments,  is  also  strongly  maintained  by  Vattel.  "  It 
'» the  province  of  every  sovereign/'  says  that  distinguished  writer,  "  to  exercise  jus- 
tice in  aJ]  plaees  under  his  obedience,  to  take  congnizance  of  the  crimes  committed, 
sfld  the  difierences  that  arise  in  the  country.  Other  nations  ought  to  respect  this 
r^t  And  as  the  administration  of  justice  necessarily  requires  that  every  definitive 
sentence,*  regularly  pronounced,  be  esteemed  just,  and  executed  as  such,  as  soon  as  a 
canse  is  which  foreigners  find  themselves  interested  has  been  decided  in  form,  the 
■overeign  of  the  defendants  cannot  hear  their  complaints.  To  undertake  to  examine 
Ibe  jostoess  of  a  definitive  sentence,  is  to  attack  the  jurisdiction  of  hhn  who  has  pass- 
^  it"  Hence  he  deduces  the  general  rule,  that  in  consequence  of  this  right  of  juris- 
<Jiction,  the  decision  made  by  the  judge  of  the  place,  within  the  extent  of  his  authority, 
<^gbt  to  be  respected,  and  to  be  in  force  even  in  foreign  countries.  (Vattel,  B.  3,  ch. 
7)§84.  See  Story's  Confl.ofLaw8,  491, 493.) 

The  rule,  however,  if  it  prevail,  must  doubtless  be  understood  with  the  proviso  that 

the  judgment  is  final  and  conclusive  where  it  was  rendered.  (See  Roscoe  on  Ev.  107 ; 

Plonnncr  v.  Woodbum,  4  Bamw.  &  Cress.  637;  S.  C.  7  Dowl.  &  Ryl.  87.    See  also, 

note  (a)  to  Novell!  v.  Rossi, «  Bam.  &  Add.  757.) 

And  even  where  such  is  the  case,  if  sought  to  be  directly  used  by  way  of  discharge. 
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or  as  the  foundation  of  an  action,  the  courts  in  England  still  hold  It  open  in  some 
respects  to  re-examination  and  impeachment.  Thus,  where  a  French  court  by  a 
decree  discharged  the>  parties  from  the  obligation  of  a  contract  made  in  England,  spe- 
cifically alleging  as  a  reason  for  the  decision,  that  which  plainly  showed  that  they  had 
entirely  misunderstood  the  law  which  ought  to  have  governed  ;  held,  that  the  decree 
was  no  bar  to  an  action  on  the  contract  in  the  English  courts.  (Novell!  v.  Rossi,  2 
Barn.  &  Adol.  757.  Story's  Confl.  of  Laws,  324,  SaS.)  So,  where  assumpsit  was 
brought  on  a  judgment  of  the  admiralty  court  of  Scotland,  which  gave  interest  on  an 
English  contract,  contrary,  as  was  at  first  supposed,  to  the  English  law,  held,  that  the 
pjaititiff  could  not  recover  such  interest;  and  the  jury  were  directed  to  find  thdr  ver- 
dict for  the  principal  alone,  with  liberty  to  the  plaintifiTto  move  for  the  addition  of  the 
interest;  such  motion  was  afterward  made  and  granted,  but  expressly  on  the  ground 
that  interest  was  allowable  by  the  English  law.  (Arnott  v.  Redfem,  2  Carr.  &  Payne, 
88.)  So,  it  seems,  if  the  judgment  was  rendered  contrary  to  the  law  of  the  country  un- 
der which  the  court  derived  its  jurisdiction,  it  will  be  regarded  as  void.  (Story's  Confl. 
of  Laws,  507.  Becquet  v.  McCarthy,  2  Bam w.  &  Adol.  951 .)  But,  to  render  it  void 
on  this  ground,  the  defect  must  be  clearly  and  unequivocably  established,  (id.)  So,  it 
seems,  a  foreign  judgment  may  be  examined,  and  impeached,  on  the  ground  that  the 
judgment  was  unfairly  or  fraudulently  obtained.  (2  Starkis's  Ev.  dl4 ;  Story's  Confl. 
«f  Laws,  507.) 

The  American  authorities,  although  professing  to  follow  the  course  of  English  adju- 
dication on  this  subject,  maintain  a  doctrine  diametrically  opposite  to  them,  as  the  latter 
are  now  understood.  According  to  the  former,  a  foreign  judgment,  w;hei>  produced  as 
the  foundation  of  an  action  in  the  courts  of  this  country,  is  never  more  than  mere  pri- 
ma &cie  evidence,  and  the  defendant  may  .impeach  it  by  showing  that  it  was  irregu- 
larly obtained,  or  indeed  upon  almost  any  ground  which  would  have^constituted  a  de- 
fence to  the  original  suit.  (Sde  Barney  v.  Patterson's  lessee,  6  Har.  &  Johns.  Rep. 
1 83, 202, 208 ;  Taylor  v.  Phelps,  1  Harr.  &  Gill,  492 ;  Croudson  v.  Leonard,  4  Cranch's 
Rep.  442 ;  Bissell  v.  Briggs,  9  Mass.  Rep.  462;  Bartlett  v.  Knight,  1  id.  401 ;  Smith 
V.  Lewis,  3  Johns.  Rep.  157,  168,  169,  per  Kent,  C.  J.;  Taylor  v.  Bryden,  8  id.  173 ; 
Hubbell  V.  Coudrey,  5  id.  132;  Smith  v.  Williams,  2  Cain.  Cas.  in  Err.  110, 118, 119  ; 
Hitchcock  V.  Aicken,  1  Cain.  Rep.  460 ;  Betts  v.  Death,  Addison's  Rep.  265 ;  Stod- 
dard v.  Allen,  N.  Chip.  Rep.  44;  Curtis  V.  Gibhs,  1  Penning.  Rep.  429 ;  Buttrick  v. 
Allen,  8  Mass.  Rep.  273;  Waddams  v.  Burnham,  1  Tyl.  Rep.  .233, 237 ;  Hall  v.  Wil- 
liams, 6  Pick.  Rep.  232, 236 ;  Gulick  v.  Loder,  I  Green  Rep.  68,  70;  Warren  v.  Flagg, 
2  Pick.  Rep.  448, 460 ;  Robinson  v.  Prescott,  4  N.  Hamp.  Rep.  450 ;  Benton  v.  Bur- 
got,  10  Serg.  &  Rawle,  240;  Winchester  v.  Evans,  Cooke's  Rep.  420;  Hoxie  v. 
Wright,  2  Verm.  Rep.  267 ;  St  Albans  v.  Bush,  4  id.  58.) 

In  Vermont,  it  has  been  Said  that,  if  the  defendant  in  an  action  on  a  foreign  judg- 
ment produces  evidence  to  raise  a  presumption  that  the  plaintiff's  original  claim  was 
groundless,  this  will  put  the  plaintiff  to  prove  his  demand  de  novoy  and  the  trial  would 
then  be  had  as  though  no  judgment  had  been  previously  rendered.  (Per  Chipman, 
C.  J.,  King  V.  Gilder,  1  D.  Chip.  Rep.  59,  61,  62.) 

But  in  New- York,  where  an  action  was  brought  upon  a  foreign  judgment  (or  the 
judgment  of  a  neighboring  state,  which  the  court  treated  as  foreign,)  Kent,  C.  J.  de- 
livering the  opinion,  said— "To  trjr  over  •gain, 'as  of  course,  every  matter  of  fact 
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wUcb  had  been  duly  decided  by  a  competent  tribunal,  would  be  disregarding  the  com- 
ity which  we  justlj  owe  to  the  courts  of  other  states,  and  would  be  carrying  the  doQ- 
trine  of  re-examination  to  an  oppressive  extent."  And  he  much  doubted  whether  the 
nle  could  ever  operate  to  this  extent.  (Taylor  v.  Bryden,  8  John.  Rep.  173,  177« 
See  also,  S.  P.  Hitchcock  v.  Aicken,  1  Cftin.  Rep.  460,  461,  per  Thompaon,  J.  See 
Winchester  v.  Evans,  1  Cookers  Rep.  421.) 

In  Ohk),  the  supreme  court  have  laid  down  the  doctrine  in  the  true  sprit  of  the  old 
and  recent  English  cases.  There  an  action  was  brought  on  a  justice's  judgment  of  a 
neighboring  state,  and  Collet,  J.  delivering  the  opinion,  said — ^**Tbi8  judgment, 
although  not  within  the  act  of  congress,  is  within  the  provision  of  the  constitution.  It 
is  a  judicial  proceeding,  to  which  full  faith  and  credit  is  to  be  given.  A  state  or  natkm 
ii  bound,  and  has  the  exclusive  rjght  to  administer  justice  within  its  territories  to  par^ 
ties  there  contending.  When  the  parties  have  had  an  opportunity  of  being  heard, 
andadefimtlve  decree  has  been  pronounced,  a  regard  to  this  right  and  duty  of  every 
state  and  nation,  and  to  justice,  requires  that  the  justice  of  the  sentence  should  not  be 
re-exanunedby  the  tribunals  of  another  state  or  nation,  unless  it  is  shown  that  the  sen- 
tence ma  obtained  by  fraud.  (Vat.  B.  3,  chap.  7,  sect.  84.)  The  courts  in  Kngland 
had  oot  uniformly  regarded  this  principle  of  the  law  of  nations ;  therefore  it  was,  it  is 
probable,  that  this  was  introduced  into  our  constitution."  (Silver  Lake  Bank  v.  Har- 
dily, 5  Hamm.  Rep.  545,  547.)  It  is  further  said,  that  whether  the  court  rendering 
the  judgment  is  a  court  of  record  or  not,  if  it  had  jurisdiction,  its  decision  is  conclusive, 
and,  until  it  is  reversed,  the  parties  cannot  again  litigate  the  same  matter,  unless  there 
was  fraud  in  obtaining  it.  (id.  See  also,  Poorman  v.  Crane,  1  Wright's  Rep.  947; 
Goodrich  ?.  Jenkins,  id.  948 ;  Silver  Lake  Bank  v.  Hardin,  id.  490 ;  Kuhn  v.  Miller, 
id.  127.) 

And  all  the  American  cases  agree,  that  where  a  foreign  judgment  cornea  incidenudfy 
inqueatiott,  it  is  conclusive.  (BKrney  v.  Patterson's  lesaee,  6  Har.  &  Johns,  Rep.  183, 
20S,30S.  Smith  v.  Lei%iB,  9  Johns.  Rep.  168, 169,  per  Kent,  C.  J.  James  v.  Allen,  I 
DaU.Rep.  188.  Note  to  Andrews  v.  Herriot,  4  Cowen's  Rep.  530,  531.  9  Dall. 
I^  972,  note.)  As  where  it  is  used  as  the  foundation  of  a  title  derived  under  it, 
(Barney  y,  Patterson's  lessee,  6  Har.  it  Johns.  Rep.  183, 303,  309 ;  Grant  v.  M'Laeh- 
fiOi  94 ;  see  Thompson  v.  Tolmiej  3  Peter's  Rep.  157 ;)  or  to  show  that  the  subject 
matter  of  the  action  has  once  passed  tit  rem  judUatam^  (Smith  v.  Lewis,  9  Johns, 
fiep.  157, 168, 169 ;)  or  introduced  by  a  guarantor,  as  a  defence,  in  order  to  show 
that  his  principal  was  not  liable,  {sembk^  Griswold  v.  Pitcaim,  3  Conn.  Rep.  85, 
M;)  or  is  relied  upon  by  the  garnishee  in  a  foreign  attachment,  for  the  purpose 
of  protectbg  himself  against  the  claims  of  his  original  creditors,  (Taylor  v. 
Pbelps,  1  Harr.  &  Gill,  493;^  see  also,  Hohnea  v.  Remsen,  4  Johns.  Ch.  Rep.  460; 
S.  C.  120  Johns.  Rep.  339;  Embree  v.  Hanna,  5  John.  Rep.  101 ;  Bisseli  v.  Briggs,  9 
Mass.  Rep.  463,  468 ;  Ftower  v.  Parker,  9  Mason's  Rep.  347,  851 ;  Wheeler  v.  Ray- 
moDd,  8  Cowen's  Rep.  911 ;  Perkins  v.  Parker,  1  Mass.  Rep.  117 ;  note  to  Andrews 
V.  Herriot,  4  Cowen's  Rep.  53t;  Scott  v.  Coleman,  5  Litt.  Rep.  949,  950;  Moore 
V.  Spaekman,  13  Serg.  &  Rawle,  387 ;  see  ante,  note  609 ;)  or  by  the  underwriter,  in 
a  poKcy  of  insurance,  to  show  a  breach  of  warranty  on  the  part  of  the  insured,  in  an 
action  upon  the  policy,  (Croudson  v.  Leonard,  4  Cranch's  Rep.  494,  441,  443;  see 
ante,  note  636,  as  to  the  states  in  which  this  doetrine  haa  been  recognized ;)  or  by  a 
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party  to  justify  himself  for  acts  done  in  virtue  of  it,  (BisseU  v.  Briggs,  9  Masa  Rep. 
462.  Rapelje  ▼.  Emery,  2  Dall.  Rep.  2S1.  S.  C.  id.  51.  Hoxic  ▼.  Wrigbt,  ft  Verm. 
Rep.  369.)  But  all  the  cases  agree,  that  a  judgment,  rendered  without  jurisdiction,  i» 
void,  and  to  he  treated  as  a  nullity,  whether  it  comesin  question  directly  or  cdlaterally* 
(See  Elliot  v.  Piersoll,  I  Peters'  Rep.  S28,  340;  Fisher  v.  Hamden,  1  Paine?8  Rep. 
65;  Holmes  v.  Boughton,  10  Wend.  Rep.  75;  Walker  v.  Maxwell,  1  Maaa.  Rep. 
10$;  CoUet  v.  Keith,  3  East  261 ;  Thompson  T.  Tolmic,  2  id.  157;  see  the  next 
note,  and  the  cases  there  cited.) 

A  judgment  of  the  supreme  or  a  circuit  court  of  the  United  States,  when  offered  io 
evidence  in  a  state  court,  is  not  to  be  treated  in  regard  to  its  effect  as  a  foreign,  but 
as  a  domestic  judgment.  (See  Barney  v.  Patterson's  lessee,  6  Har.  &  Johns.  RefK 
182,  202,  308 ;  St  Albans  v.  Bush,  4  Verm.  Rep.  5^;  Rochelle's  heirs  v.  Bowen»  9 
Lou.  Rep.  (Curry,)  588 ;  see  also,  Pepoon  v.  Jenkins,  3  Johns.  Cas.  119;  Reed  v. 
Ross,  1  Baldw.  Rep.  36.) 

By  the  constitution  of  the  United  States,  it  is  declared,  that  <<M  finth  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judicial  proceedings,  of  every 
other  state."  And  congress  is  authorized  by  general  laws  to  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings,  shall  be  proved,  and  the  effeel  thereof, 
(Constitution  of  the  U.  S.  art  4.)  In  pursuance  of  this  authority,  congress,  by  act  of 
May  36th,  1790,  ch.  11,  (2  L.  U.  States,  102,)  after  providing  for  the  mode  of  proof, 
has  declared,  that  **  the  said  records  and  judicial  proceedings,  authenticated  as  afore- 
said, shall  have  such  faith  and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  state  from  whence  the  said 
records  are  or  shall  be  taken."  By  the  second  section  of  a  supplementary  statute, 
passed  March  37th,  1804,  the  provisions  of  the  act  of  1790  are  extended  to  the  records 
and  judicial  proceedings  of  the  respective  territories  of  the  United  States,  and  the 
countries  subject  to  the  jurisdiction  of  the  United  States.    (3  L.  U.  Sutes»  631.) 

With  respect  to  the  interpretation  of  the  above  mentioned  clause  of  the  constitatioo, 
there  has  been  some  diversity  of  opinion,  particularly  as  to  the  words  in  the  latter 
branch  of  the  sectk>n,  "  and  the  efiect  thereof."  Some  judges  have  thought  that  the 
word  **  thereof^"  had  reference  to  the  proof  or  authentication,  so  as  to  read  "  and  to 
prescribe  the  effect  of  9uch  proof,  or  authentication."  Others  have  thought  that  it  re- 
ferred to  the  antecedent  words,  <<  act9,  records  and  proceedings,"  so  as  to  read,  "  and 
to  prescribe  the  effect  of  such  acts,  records,  and  proceedings."  (See  Biasell  v.  Brigga, 
9  Mass.  Rep.  462,  467;  Winchester  v.  Evans,  Cooke's  Rep.  420;  Hitchoock  t. 
Aciken,.  1  Cain.  Rep.  460;  Green  v.  Sarmiento^  1  Peters'  C.  C.  Rep.  74;  Field  t. 
6ibbs,id.  155;  Commonwealth  v.  Green,  17  Mass.  Rep.  515,  543, 544,)  ''  Those  who 
were  of  opinion  that  the  preceding  siection  of  the  clause  made  judgments  in  one  state 
conclusive  in  all  others,  naturally  adopted  the  former  opinion;  for  otherwise*  the 
power  to  declare  the  effect  would  be  either  wholly  senseless,  or  congress  woukl  poaacaa 
the  power  to  repeal,  or  vary  the  full  faith  and  credit  given  by  that  section.  Those 
who  were  of  opinion  that  such  judgments  were  not  conclusive,  but  only  prima  ia^e 
evidence,  as  naturally  embraced  the  other  opinion ;  and  supposed,  that  until  congress 
should  by  law  declare  what  the  efiect  of  such  judgment  should  be,  they  remained  on^ 
prima  (acis  evidence."    (8  Story's  Comm.  on  the  Const  181, 182.) 

The  former  seems  the  interpretation  genefsily  adopted.    But  it  is  not,  practically. 
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of  Buieh  importmnee  ^which  conistnictioa  prevails ;  since  each  admits  the  competency 
of  nogrea  to  declare  the  effect  of  judgments  when  duly  authenticated ;  which  has 
Wen  doDe  IS  we  have  before  noticed.    It  may  be  stated,  as  a  principle  now  uniformly 
Roeived  tnd  saoctioned  tbroaghout  the  United  States,  tliat  the  judgment  of  one  of 
Ibeitite  eourta,  la  uf  the  same  dignity  in  every  other  state,  as  in  tb6  one  where  it  was 
/nmmneed;  and  hence,  i(,  in  the  courts  of  tlie  state  where  the  judgment  was  pro- 
nounced, It  is  conduaive  in  its  operation  as  evidence,  or  otherwise,  it  must  be  equally 
n,  lodto  the  same  extent,  in  all  the  courts  throughout  the  union.    (Mills  v.  Duryee, 
7CnDch,481.    Clark's  ex'rs  v.  Carrington,  7  id.  808.    Hampton  v.  M'Connell,  3 
Wheat  Rep.  »4.    Mayhew  v.  Thatcher,  6  id.  1129.    Hoxie  v.  Wright,  2  Vermont 
Kep.S68.    Buford  v.  Bufofd,  4  MunC  Rep.  941.    Borden  v.  Fitch,  15  Johns.  Rep. 
HI.  JLDdrews  ▼.  Montgomery,  19  id.  163.  Field  v.  Gibbe,  1  Peters'  C.  C.  Rep.  155. 
ComiDODwealth  t.  Green,  14  Mass.  Rep.  515.   Gibbons  v.  Livingston,  1  Habt.  Rep. 
«e,  «75.   Newell  v.  Newtan,  10  Pick.  Rep.  470,  47«.     Hall  v.  Williams,  6  Pick. 
Rep.!tSl  Spencer  ▼.  Brockway,  1  Hamm.  Rep.  359.   Benton  v.  Burgot,  10  Serg.  & 
Rawk,a40.    Mitchell  v.  Osgood,  4  GreenL  124.    Wheeler  v.  Raymond,  8  Cowen'a 
Rep.  311.   Sbomway  V.  Stilwell,  6  Wend.  Rep.  447.    Starbuck  v.  Murray,  5  id.  148. 
Holbrook  r.  Murrsy,  5  id.  161.   Rogers  v.  Coleman,  Hard.  Rep.  413.    Scott  v.  Cole- 
mu,  5  Litt  Rep.  S49.  Evans  v.  Tatem,  9  Serg.  &  Ra wle,  259, 260.  Kean  v.  Rice,  12 
^'  k  Rawle,  20S.    Gibnan  v.  Houseley,  5  Martin's  Lou.  Rep.  N.  S.  661.    Mackee 
V.  Cairaei,  9  id.  699.    Clarke's  adm'r  v.  Day,  2  Leigh's  Rep.  172.    Hayman's  ex'r  v* 
tfiler,  1  Baily's  Rep.  242.    Holt  v.  Alloway,  2  Blackf.  Rep.  108.    Gulick  v.  Loder, 
1  Green's  Rep.  68.   Eartbman's  adm'r  v.  Jones,  2  Terg.  Rep.  484.   See  also,  Jacobs 
T.  Hull,  li  Mass.  Rep.  25.    Wade  v.  Wade,  Cam.  &  Norw.  486.    Betts  v.  Death, 
Addison's  Rep.  265.    Armstrong  v.  Carson's  ex'rs,  1  Dall.  Rep.  602.    Ben's  Guar- 
djaD,tBsy,485.    Curtis  v.  Gibbs,  1  Penn.  Rep.  S99.    Kibbe  v.  Kibbe,  Kirby's 
Bep.  194.   Smith  t.  Rhoades,  1  Day's  Rep.  168.    Wernwag  v.  Pawling,  5  Gill  & 
JohoB.  Rep.  500.   Bradshaw  v.  Heath,  IS  Wend.  407.    McRae  v.  Mattoon,  IS  Pisk. 
Rep.5S.  Tipton  v.  Mayfield's  ex'rs,  10  Lou.  Rep.  (Curry,)  189.   Hinton  v.  Townes, 
1  HilPi  Rep.  439.    Adams  v.  Rowe,  2  FairC  Rep.  89.    1  Baldw.  Rep.  617.    Good- 
rich V.  Jenkins,  1  Wright's  (Ohio)  Rep.  848.    Hunt  v,  Lyle,  8  Yer^.  142.   6  id.  412. 
HaD  V.  Williams,  1  Fairf.  Rep.  278.) 

M  the  cases  above  cited  will  be  found  to  agree  that  the  judgment  of  a  neighboring 
■tale  may  be  wholly  impeached  by  showing  that  the  court  rendering  it  had  not  juris- 
^tioa;  and  it  makes  no  difference  whether  the  judgment  comes  in  question  directly 
w  incidentally.  (Sec  Elfiott  v.  Piersoll,  1  Peters'  Rep.  S28,  S40 ;  Thompson  v.  Tol- 
nie,  9id.  157 ;  Holmes  v.  Bougfaton,  10  Wend.  Rep.  75 ;  Bradshaw  v.  Heath,  18  id. 
^ ;  Walker  v.  Maxwell,  1  Mass.  Rep.  lOS ;  Fisher  v.  Hamden,  1  Paine's  Rep.  55 ; 
Ke  also  the  next  succeeding  note,  and  cases  there  cited.) 

And  if  the  judgment  is  inconclusive,  in  the  state  where  it  was  rendered,  or  if  it  is 
ioquiiable  into  there  during  a  particular  period,  and  on  certain  conditions,  it  will  be 
open  to  bvestigatioQ  to  the  same  extent  every  where  else.  This  is  an  obvious  deduc- 
tion from  the  (bregoing  pontion  with  regard  to  the  effect  of  such  judgments  generally. 
It  is,  moreover,  directly  sanctioned  by  several  well  considered  cases.  (See  Green  v. 
Sanniento,  1  Peters'  C.  C.  Rep.  74 ;  Baugh  v,  Baugh,  4  Bibb,  556 ;  Curtis  v.  Gibbe, 
VoL.I.»  lis 
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1  Penningtoh's  Rep.  899,  40S,  404;  Rogers  ▼.  Coleman,  1  Hardio's  Rep.  430 ;  Arm- 
strong's ex'rs  V.  Carson,  3  Dall.  Rep.  802;  1  Story's  Comm.  on  the  Const.  188; 
Wernwag  v.  Pawling,  b  Har.  &  Johns.  Rep.  500 ;  Spencer  v.  Sloo,  8  Lou.  Rep. 
(Curry,)  290.) 

Some  of  the  authorities  speak  in  a  vague  way  of  impeaching  such  judgments  by 
showing  that  they  were  fraudulently  obtained.  (See  Andrews  v.  Montgomery,  19 
Johns.  Rep.  163;  Borden  ▼.  Fitch,  15  id.  131,  and  cases  there  cited;  Holt  ▼.  Alio- 
way,  3  Blackf.  Rep.  108 ;  Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  545,  547.) 
Possibly  this  may  mean  fraud  in  acquiring  jurisdiction ;  as  where  jurisdiction  has  pro> 
fessedly  been  obtained  against  a  non-resident  by  attaching  his  property,  and  the  proper- 
ty attached  was  merely  nominal,  as  a  chip  or  the  like,  or  did  not  bekmg  to  the  defendaot : 
in  such  case  the  judgment  might  be  void,  even  by  the  local  law ;  (Beech  v.  Abbott,  6 
Verm.  Rep.  592,  per  Williams,  C.  J.;  Rogers  v.  Coleman,  Hardin's  Rep.  418 ;)  or  it 
may  relate  to  instances  where  jurisdiction  has  been  exercised  in  fraud  of  the  toif«- 
reignty  which  had  the  rightful  and  exclusive  jurisdiction.  (See  Borden  v.  Fitch,  15 
Johns.  Rep.  131 ;  Jackson  v.  Jackson,  1  id.  434 ;  Harding  et  ux.  y.  Alden,  9  Green). 
Rep.  140, 150, 151.)  It  is  clear,  that  wherever  the  point  has  been  started,  courts,  in 
examining  these  judgments,  have  generally  felt  themselves  restricted  to  inquiries  re- 
specting the  e£kct  to  which  they  would  be  entitled  in  a  collateral  suit,  in  the  state 
where  they  were  pronounced.  In  Moren  v.  Killibrew,  (3  Yerg.  Rep.  879,)  Whyte,  J. 
delivering  the  opinion  in  a  case  which  involved  the  extent  to  which  such  inquiry  might 
go,  said — "  I  disclaim  al!  power  over  that  court,  or  its  proceedings,  whether  it  hath  ren- 
dered a  correct,  a  regular,  or  an  erroneous  judgment,  upon  the  subject  matter  beibre  it. 
This  court  confines  itself  within  that  narrow  limit  of  enquiry,  incidental  from  neceanty 
to  all  courts  which  are  called  on  to  enforce  and  carry  into  efiect  tlie  judgment  of  some 
other  court.  That  limit  is,  an  inquiry  into  the  jurisdiction  of  the  court  rendering  the 
judgment."  In  Massachusetts,  it  has  been  directly  determined,  that  in  an  actioD  on 
the  judgment  of  another  state,  the  defendant  cannot  be  albwed  to  show  that  it  was 
obtained  by  fraud  and  misrepresentation.  (McRae  v.  M attoon,  13  Pick.  Rep.  6S ;  see 
also  Smith  v.  Lewis,  8  Johns.  Rep.  517 ;  aUo,  ante,  note  610,  p.  854.) 

Some  discussion  has  arisen  as  to  what  kind  of  judgments  were  included  within  the 
constitution  and  the  law  of  congress.  In  Massachusetts,  it  has  been  very  delibemtely 
settled  that  they  embraced  only  civil  judgments,  and  did  not  extend  to  judgments  in 
criminal  proceedings.  Hence,  a  conviction  of  an  individual  in  New-York  of  an  infa- 
mous offence,  was  held,  in  tlie  former  state,  not  to  disqualify  him  from  being  a  witness. 
(Commonwealth  v.  Green,  17  Mass.  Rep.  515.)  But  in  North  Carolina  a  difierent 
doctrine  is  maintained.  There  it  has  been  held,  that  a  judgment  of  conviction  in  a 
neighboring  state  of  an  infamous  crime,  was  within  the  constitution  and  act  of  con- 
gress, and  rendered  the  person  convicted  incompetent  (State  t.  Candler,  3  Hawks' 
Rep.  893 ;  see  ante,  note  58,  p.  64 ;  also,  ante,  note  635,  p.  890.) 

In  New-Hampshire,  it  is  held,  that  the  judgment  of  a  justice  of  the  peace  of  another 
state  cannot  be  authenticated  according  to  the  law  of  congress,  and  it  is,  therefore,  re- 
garded as  standing  upon  the  same  footing  with  a  foreign  judgment,  leaving  the  whole 
merits  open  to  re-investigation.  (Robinson  v.  Prescott,  4  New-Hamp.  Rep^  450. 
Mahurin  v.  Bkskford,  6  id.  567.) 

In  Massachusetts,  the  courts  are  not  disposed  to  extend  the  oonstitutk>n  and  law  of 


Digitized 


by  Google 


Bed  1]  aand  in  Foreign  Qnwls, 

eoogren  tny  fortber  than  the  decistoDS  of  the  federal  court  neceflsarily  require,  and 
bive  accordingly  field  w^ith  New-Hampshire  in  respect  to  the  judgments  of  justices  of 
the  peace.  Their  language  on  this  subject  is  as  follows :  '*  Certainly  we  think  the 
judicial  proceedings  relerred  lo  in  the  constitution  were  supposed  by  the  congress 
which  passed  the  act  providing  the  manner  of  anthenticating  records,  to  have  related  to 
prooeedioga  of  courts  of  general  jurisdiction^  and  not  those  which  are  merely  of  munici-* 
pal  authority ;  for  it  is  required,  that  the  copy  of  the  record  shall  be  certified  by  the  clerk 
ofthe  court,  and  that  there  shall  be  also  the  certificate  of  the  judge,  chief  justice,  or  the 
praidiDg  magistrate,  that  the  attestation  is  in  due  form.    This  is  founded  upon  the 
nppoBitioD,  that  the  court  whose  proceedings  are  to  be  thus  authenticated,  is  so  con- 
itituted  as  to  admit  of  such  officers;  and  the  act  has  wisely  left  the  records  of  magis- 
tiates  who  may  be  vested  with  limited  judicial  authority,  varying  in  its  objects  and  ex- 
tent in  every  state,  to  be  governed  by  the  laws  of  the  state  into  whicli  they  may  be 
introdneed  for  the  purpose  of  being  carried  into  effect.    Being  left  unprovided  for  by 
the  constrtntion  or  laws  of  the  United  States,  they  stand  upon  no  better  footing  than 
foreign  judgments,  being  not  more  than  prima  facie  evidence  of  debt,  and  liable  to  be 
defeated  in  their  operation,  under  the  plea  of  nil  debet,  as  other  foreign  judgments 
are.''  (Warren  v.  Flagg,  3  Pick.  Rep.  448.)    Whether  thi9  is  the  law  in  Indiana, 
quere.  (See  Gone  v.  Cotton,  3  Blackf.  Rep.  82.) 

In  Connecticut,  a  justice's  judgment,  rendered  in  "  those  states  where  justices  ofthe 
peace  hold  courts  of  record,"  has  been  held  within  the  act  of  congress,  and  not  re- 
examinable  when  properly  authenticated.    (Bissell  v.  Edwards,  5  Day's  Rep.  S63.) 

In  Vermont,  the  same  doctrine  prevailed  formerly  as  in  New- Hampshire  and  Mwh 
nchnaetta,  viz.  that  the  justice's  judgments  of  neighboring  states  generally,  were  not 
contemplated  by  the  act  of  congress  and  tlie  constitution,  and  consequently  were  re- 
ezaminable  upon  the  merits,  when  sued  upon,  like  foreign  judgments.  (King  v.  Van 
Gilder,  1 D.  Chip.  Rep.  59.)  But  more  recently  it  has  been  held  otherwise  in  regard 
to  the  judgment  of  a  justice,  **  where  the  law  requires  him  to  keep  records."  (Stark- 
weather y.  Loomis,  3  Verm.  Rep.  57S.  Blodget  v.  Jordan,  6  id.  580.)  In  Kentucky, 
it  seems  tliat  a  judgment  of  an  Indiana  justice  ofthe  peace  is  within  both  the  constitu- 
tion and  the  act  of  congress.    (Scott  v^Cleveland,  8  Monroe's  Rep.  6d.) 

In  Ohio,  the  doctrine  is,  that  the  mode  of  certifying  the  judgments  of  justices  of 
the  peace  has  not  been  provided  for  by  the  act  of  congress;  but  when  duly  proved  in 
the  common  law  mode,  they  are  within  the  provisions  of  the  constitution,  entitled 
to  '*rull  fiiith  and  credh,"  and  not  subject  to  re-examinatwn.  (Silver  Lake  Bank  v. 
Harding,  5  Hamm.  Rep.  545,  546.  1  Wright's  Rep.  430.  Kuhn  v.  Miller,  id.  127.) 
Soabojitseems,  in  New-York.  (Thomas  v.  Robinson,  8  Wend.  Rep.  363,  369. 
See  Sheldon  v.  Hopkins,  7  id.  435.) 

And  is  not  this  doctrine  ofthe  Ohio  courts  more  consistent  with  tlie  leading  adjudi-* 
eationa  ofthe  federal  court,  than  that  of  New-Hampshire  and  Massachusetts,  which 
Beens  to  make  the  effect  ofthe  judgment  of  a  neighboring  state  dependant  altogether 
upon  ihe  abflity  ofthe  court  rendering  it,  to  comply  With  the  act  of  congress  as  to  the 
fonn  ofauthentication  ?  In  Mills  v.  Duryee,  (7  C ranch,  481 ,)  the  question  arose  upon 
pl^dings;  and  the  decision,  we  ihink,  should  be  viewed  as  proceeding  entirely  irre- 
spective ofthe  mode  of  proof;  for  how  could  the  court -say,  in  that  stage  ofthe  pro- 
oeedioga, that  the  party  would  adopt  the  statute,  instead  of  the  common  law  mode  ? 
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The  same  remaikapplies  to  Hampton  r.  McComiell,  (3  Wheat.  Rep.  214,}  and  seve- 
ral other  cases  decided  in  a  similar  way. 

A  decree  of  the  court  of  chancery  has  been  held  within  the  cbnstitution  and  act  of 
congress,  in  Kentucky.  (Barbour  v.  Watts,  1  Marsh.  Rep.  292,  298.  Tarlton  v. 
Briscoe,  1  id.  67.)  So  also,  in  Louisiana;  (Scott  y.  Blanchard,  8  Mart.  Lou.  Rep. 
N.  S.  80S;)  in  Tennessee,  (Hunt  v.  Lyle,  8  ITerg.  142;  6  id.  412;)  and  tembU,  in 
South  Carolina,  (Miller's  ex're  v.  Miller,  1  Bailey's  Rep.  242.)  In  New- York,  a  regu- 
lar decree  of  divorce,  by  the  superior  court  of  Connecticut,  has  been  viewed  as  stand- 
ing upon  the  same  footing.  (Bradshaw  v.  Heath,  18  Wend.  407.)  So  also  in  Maine^ 
(Harding  et  ux.  v.  Alden,  9  Greenl.  Rep.  140,  et  scq.) 

The  judgment  of  a  neighboring  state  being  dependant  for  its  effect  mainly  upon  the 
law  oC the  place  where  it  was  rendered,  a  question  of  much  practical  moment  arises 
as  to  the  mode  in  which  the  local  law  shall  be  ascertained.  In  Thomas  ▼•  Robinson, 
(8  Wend.  Rep.  267,)  the  action  was  oa  a  justice's  judgment  of  Pennsylvania,  and 
Sutherland,  J.  delivering  the  opinion  of  the  court,  said — '*  It  appeared  affirmatively  in 
this  case,  that  justice's  courts  in  the  state  of  Pennsylvania  were  created  and  organized 
by  statute.  The  superior  courts  of  that  state  would  take.judicial  notice  of  the  author- 
ity and  jurisdiction  conferred  by  statute  upon  these  courts;  but  the  courts  of  another 
state  have  no  judicial  knowledge  of  the  statute  law  of  Pennsylvania.  It  was  essential, 
therefore,  in  order  to  shew  what  faith  and  credit  would  be  given  to  the  judgment  of 
these  courts  in  Pennsylvania,  to  produce  and  prove  the  authority  under  which  they 
were  organized  and  proceeded ;  this  could  only  be  done  by  producing  and  proviog 
the  statute  by  which  they  were  created.  If  that  shewed  that  the  subject  matter  of 
the  suit  was  within  the  jurisdiction  of  a  justice's  court,  and  the  proceedings  appeared 
from  the  record  to  have  been  in  conformity  with  the  directions,  then  it  would  be  enti- 
tled here  (in  New-York,)  to  full  faith  and  credit."  (See  Sheldon  v.  Hopkins,  7  Wend. 
Rep.  485.)  In  Indiana,  an  action  of  debt  was  brought  on  a  decree  in  chancery  of 
another  state,  and  the  court  said,  that  by  the  general  doctrine,  debt  could  not  be  main- 
tained on  such  a  decree,  and  that  if  the  decree  was  entitled  to  tliat  effect  by  the  law 
where  it  was  rendered,  the  law  should  be  averred  and  proved.^  (Elliot  v.  Ray,  2  Blackf. 
Rep.  81.)  If  a  peculiar  effect  is  given  to  the  proceeding  by  a  statute  of  the  state  where 
it  was  had,  such  statute  should  be  produced,  (id.  See  Cone  v.  Cotton,  2  Blackf.  Rep. 
82.)  Other  cases  seem  to  stand  more  directly  upon  the  principles  of  presumptive  evi- 
dence. Jn  Kentucky,  the  general  rule  is  stated  to  be,  that  when  the  judgment  or  de- 
cree of  a  sister  state  is  produced,  the  court  will  presume  the  tribunal  rendering  it  pos- 
sessed of  competent  jurisdiction  and  authority,  and  that  the  act  done  in  pursuance  of 
that  authority,  concludes  and  binds  the  parties.  As  to  impairing  its  full  credit,  the 
onus  lies  on  him  who  resists  if,  to  show  that  by  the  local  kw  it  is  not  conclusive. 
(Scott  V.  Coleman,  5  Litt  Rep.  849,  850.  See  tlie  next  note,  pi.  1  and  2,  and  cases 
there  cited,  as  to  the  presumption  of  jurisdiction.)  In  New-Jersey,  where  it  appeared 
by  the  record  produced,  that  the  judgment  and  proceedings  on  which  the  action 
was  founded,  were  on  a  foreign  attachment,  Pennington,  J.  said — "The  court 
will  take  notice  of  the  record  itself,  and  examine  whether  it  is  of  such  a  nature  as  to 
be  entitled  to  full  credit  or  not ;  and  whether  it  would  be  conclusive  evidence  of  a  debt 
in  the  courts  of  the  state  from  whence  it  is  brought,  (viz.  Pennsylvania.)  And  I  am 
not  ready  to  say,  nor  do  I  believe,  that  a  judgment  founded  on  a  foreign  attachment 
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would  lie  ooDdusi  ve  evidence  of  a  del>t  in  the  courts  of  PeDDsylvama.  Foreign  attach- 
menu  are  from  their  nature  «S|Mrto,  and  their  proceediDgs  in  rem,  'The  proceedings 
tri  Dot  of  a  oommon  law  nature,  but  special  ramedies  given  the  creditors  against  the 
rightt,  credits  and  effects  of  the  debtor  in  his  absence,  in  this  country  by  acts  of  our 
asemUies;  in  Great  Britain  by  the  custom  of  particular  cities.  They  do  not,  tiiere- 
&ce,eoo8titute  such  records  as  full  &ith*and  credit  ought  to  be  given  them,  and 
agHioit  which  nothing  can  be  averred.  I  find  that  very  little  credit  is  given  to  judg- 
mentioii  fiMcign  attachments  in  the  courts  of  Westminster  Hall ;  the  original  debt  on 
whieh  (hey  are  founded  la  permitted  to  be  denied ;  or,  in  more  technical  language, 
tnvened,  not  from  disrespect  to  the  courts  where  the  proceedings  on  attachment  are 
bad,  Imt  from  the  nature  of  the  proceedings,  their  liability  to  fraud  and  error,  and  to  col- 
ImioQ  between  the  plaintiff  in  the  attachment  and  garnishee.  We,  therefore,  in  my  opin- 
ion,  have  a  right  to  presume  that  the  courts  ofi^ennsylvania  would  suffer  the  deiend- 
aoti  is  this  action  to  plead  nil  debet."  (Curtis  v.  Gibbs,  1  Pennington's  Rep.  399^  406.) 
We  know  of  no  decisions  expressly  settling  that  the  court  before  which  the  judgment 
of  a  aetg^boriag  state  is  brought,  may  take  judicial  notice  of  the  law  under  which  it 
was  rendered  in  ascertaining  ita  local  efiect;  but  there  are  some  which  manifest  no 
ambiguooiiodioation  to  that  doctrine.  In  Clarke's  adm'r  v.  Day,  (ft  Leigh's  Rep. 
172,)  to  a  declaration  on  two  Kentucky  judgments,  the  defendant  pleaded  nU  debet, 
and  the  plaintiff  demurred.  Coulter,  J.  delivering  the  opinion  of  the  court,  said — 
"  Ab  tbe  judgments  sued  on  in  this  case  are  to  have  the  same  effect  here  as  they  would 
bave  if  sued  on  in  Kentucky,  it  foUows  that  this  court  must  ascertain  what  would  be 
tbeefiectofthem  there.  But  then  the  question  occurs,  how  this  matter  of  hi  w  and 
mage  of  another  state  is  to  be  ascertained  by  the  courtaof  this  state  ?  It  is  said,  that 
tbe  federal  courti,  as  well  supreme  as  inferior,  may  adjudge  the  law  in  such  a  case,  be- 
eaoae,  oooaidering  their  relation  to  the  states,  they  may  be  supposed  to  have  judicial 
iuiowledge  of  the  laws  and  usages  of  all  the  states ;  but  that  in  the  state  courts,  notwith- 
«tendiog  the  constitution  of  the  United  States,  and  the  act  of  congress  of  1790  on  this 
■abjeet,  tbe  kiws  of  the  other  states,  in  this  respect,  can  only  be  ascertained  as  any 
(^tber  maUer  of  fact,  and  in  the  way  in  which  foreif^  laws  and  usages  are  usually 
uoertained.  -But  if  such  a  difference  does  exist  between  the  two  seta  of  tribunals  in 
decidiog  io  cases  of  the  lex  loeij  (concerning  which  I  give  no  opinion,)  it  does  not  seem 
to  me  to  have  any  important  bearing  on  the  question  before  us.  It  will  be  conceded, 
I  presome,  that  but  for  the  provision  in  the  eonstitutbn  and  the  act  of  congress  before 
Kferred  to,  a  judgment  in  the  state  of  Kentucky,  when  sued  on  in  a  federal  court  of 
tbiaatate,  would  no  more  be  in  the  nature  of  a  domestic  judgment  in  that  court,  (ban 
it  wodd  be  if  sued  on  in  a  stale  court;  in  both  it  would  be  equally  a  suit  on  a  foreign 
judgmeot  No  question  concerning  the  lex  loei  arises  in  the  case ;  it  is  merely  a  ques- 
tioD  of  evidence ;  and  although  the  weight  to  which  it  may  be  entitled,  depends  on  the 
weigbt  or  efiect  it  has  in  the  state  where  the  judgment  was  pronounced,  according  to 
the  biwa  and  usages  of  that  state,  I  cannot  see  why  a  different  mode  of  deciding  on  such 
s  question  ahould  prevail  in  the  state  and  federal  courts.  The  constitution  and  law 
baring  made  the  states,  as  it  were,  domestic  to  each  other,  in  this  respect,  as  to  both 
tribuoak,  it  would  seem  to  follow  tliat  both  tribunals  should  take  cognizance  of  the  case 
aatboi^  founded  on  a, domestic  judgment"  (id.  175, 176.)  <*The  constitution  and 
ttt  of  congress,  then,  having  made  the  states  domestic  to  each  other,  in  regard  to  this 
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matter,  the  court  of  the  state  must  try  this  issue  in  the  usual  way,  hy  infbrmiDg  itself 
of  the  law  of  the  state  of  Kentucky,  as  the  federal  courts  must  do,  should  there  he  aoy 
douht  ahout  it.  In  this  case,  the  judgment  sued  on  was  affirmed  on  an  appeal  to  the 
supreme  court  of  that  state ;  and,  I  presume,  we  can  safely  say,  as  the  federal  court 'said 
in  a  simitar  case,  that  such  judgment  must  be  conclusive  on  the  parties  in  that  state." 
(id.  177.)  In  Curtis  v.  Gibbs,  (1  Pennington's  Rep.  899,)  the  same  point  arose  on  a 
similar  state  of  pleadings,  with  respect  to  a  judgment  of  the  common  pleas  of  Pennsyl- 
vania. It  was  contended  i>y  counsel,  that  the  effect  of  the  judgment  of  a  neighboring 
state  was  a  question  of  fact  to  be  tried  by  a  jury,  and  therefore,  that  the  plea  oTnil  i2e6eC 
was  proper  to  put  that  fact  in  issue.  But,  per  Pennington,  J., "  I  think  diferently.  It 
must  be  an  intelfigent  jury  indeed  that  could  mark  the  precise  limits  between  conclu- 
sive and  prima  facie  evidence.  This  court  will  certainly  take  notice  of  the  constitution 
of  the  suites  forming  the  union,  if  not  of  their  statutes;  and  in  doing  this,  we  find  that 
by  the  constitution  of  the  state  of  Pennsylvania,  the  courts  of  common  pleas  in  the  seve* 
ral  counties  of  that  state  are  common  law  courts,  having  important  jurisdiction,  possess- 
ing an  authority,  in  one  particular  case,  of  issuing  certioraries  to  inferior  jurisdictions : 
no  doubt  can  be  entertained  but  that  a  judgment,  obtained  in  one  of  these  courts  in  a 
regular  course  of  the  common  law,  on  both  parties  being  in  court,  and  a  defence  made 
or  an  opportunity  to  make  it,  would  be  conclusive  evidence  of  debt ;  and  that  nil  debet 
to  a  declaration  founded  on  a  judgment  so  obtained,  would  be  a  bad  plea."  (id.  405.) 
In  Hoxie  v.  Wright,  (S  Verm.  Rep.  36S,  367,)  the  action  was  on  a  judgment  of  the 
supreme  court  of  Massachusetts;  no  proof  was  given,  (at  least,  so  it  seems  from  the 
report,)  respecting  tlie  effect  to  which  the  judgment  would  be  entitled  by  the  law  of 
Massachusetts.  But  Prentiss,  J.  delivering  the  opinion,  in  order  to  ascertain  what 
such  effect  would  be,  referred  directly  to  the  Massachusetts  reports.  (See  Wemwag  v. 
Pawling,  5  Gill  &  John.  500, 508 ;  also,  Spencer  v.  Sloo,  8  Lou.  Rep.  (Curry,)  290, 293, 
994.)  In  connection  with  this  view,  the  case  of  Mills  v.  Duryee,  (7  Cranch,  481,)  de- 
•erves  again  to  be  noticed.  The  plaintiff  there  declared  in  a  territorial  court  of  the  dis- 
trict of  Columbia,  on  a  judgment  of  the  supreme  court  of  the  state  of  New-Tork.  The 
plea  was  nil  dAet,  to  which  there  was  a  demurrer,  and  judgment  passed  for  the  plain- 
tiff. On  appeal,  the  judgment  was  sustained  on  the  ground  that  the  constitution  and 
act  of  congress  having  placed  all  the  judgments  of  neighboring  states  on  the  footing  of 
domestic  judgments,  twl  tiel  record  was  the  only  proper  plea.  Now  it  is  observable, 
that  the  federal  court  not  only,  but  the  court  below,  did  take  judicial  notice  of  the  law 
of  New- York,  for  they  overruled  the  plea  oTnUdAet  simply  because  it  would  be  inad- 
missible in  New- York.  And  it  can  be  harldly  said,  that  there  is  any  room  for  a  dis- 
tinction between  the  federal  and  state  courts  in  this  respect :  both,  according  to  the 
doctrine  of  the  case  under  consideration,  are  equally  bound  ex  officio  to  inquire  into, 
and  take  judicial  notice  of  the  lex  loci  ;  for  the  federal  court  in  this  instance  was  acting 
as  an  appellate  court;  and  it  is  of  the  nature  of  an  appellate  court  that  it  must  desl 
with  the  matter  submitted  to  it  precisely  as  the  tourt  a  quo  should  have  done.  Indeed, 
all  the  decisions  which  have  been  made,  overruling  the  plea  oTnU  debet,  when  pleaded 
to  a  declaration.on  the  judgment  of  a  neighboring  state,  seem  to  us  as  virtually  main- 
taining the  domestic  character  of  such  judgment,  to  the  extent  of  requiring  the  court 
which  is  to  pass  upon  its  efiect,  to  take  judicial  notice  of  the  k)cal  law  upon  which 
that  efiect  depends.    For  how  else  can  it  be  determined,  upon  demurrer,  that  the  plea 
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(£9iiA<t  IB  improper  ?  (See  Hall  v.  Williams,  6  Pick.  Rep.  S3S,  23] ;  Field  y.Gibbs, 
1  Peters' C.  C.  Rep.  155  ;  Evans  v.  Tatem,  9  Serg.  &  Rawle»  259 ;  Eartbman's  adm'r 
T.  Joow,  8  Yerg.  Rep.  484 ;  Wade  v.  Wade,  Cam.  &  Nor.  486 ;  Armstrong  v.  Car. 
im'i  ez'rs,  3  Dall.  Rep.  S03 ;  Phelps  v.  Holker,  1  id.  361 ;  Hampton  v.  McConnell, 
^Wheat  3S4 ;  Mayhew  ▼.  Thatcher,  6  id.  139;  see  ante,  note  619,  p.  860.) 


NOTE  637— p.  353. 


Boehanan  v.  Rucker,  cited  in  the  text,  proceeds  expressly  upon  the  ground  of  a 
total  \vaQt  of  juriadlction.    On  th^  argument  it  was  attempted  to  maintain  the  judg^ 
inentby  tbe  local  law  of  the  island  of  Tobago  where  it  was  rendered,  whid),  in  terms, 
authoiized  proceedings  of  a  similar  nature  against  persons  absent  from  tketMland. 
I^d^Wnborough,  who  delivered  the  opinion,  (9  East,  193,)  said — **  absent  from  the 
vimixBaaX\3t  taken  only  to  apply  to  persons  who  had  been  present  there,  and  were 
subject  to  the  jurisdiction  of  the  court  out  of  which  the  process  issued ;  and  as  nothing 
oftbataort  was  in  proof  here  to  shew  that  the  defendant  was  subject  to  the  jurisdie* 
tioo  at  tbe  time  of  commencing  the  suit,  there  is  no  foundation  for  raising  an  assump- 
sit Dpon  the  judgment  so  obtained.'^ 

Tbe  proposition  that  a  judgment  pronounced  without  jurisdiction  is  void,  and  can 
be  DO  evidence  whatever,  is  universally  acknowledged,  not  only  in  respect  to  foreign 
jodgmenta,  but  to  judgments  as  among  the  neighboring  stales,  as  well  astodomestie 
jodgmeDta.  (See  ante,  note  551,  p.  801  %  note  586,  p.  836.)  And  we  had  occaakm  to 
obaerve lathe  next  preceding  note,  that  it  makes  no  difference  whether  the  jud^^ment 
is  sought  to  be  enforced  directly  by  action,  or  whether  it  comes  incidentally  in  ques- 
tioo.  Tbe  applwation  of  this  doctrine  to  foreign  judgments,  and  to  judgments  aa 
among  the  several  states,  will  be  found  recognized  in  nearly  all  the  cases  which  we 
shall  have  occasion  to  cite  in  this  note.  So  for  as  the  general  principle  is  concemedi 
there  la  do  difficulty ;  but  the  point  of  embarrassment  usually  lies  in  determming 
whether  tbe  court  had  jurisdiction  in  fact,  and  in  ascertaining  how  far  that  jurisdiction 
ezteoded  io  the  particular  instance. 

I*  This  win  lead  to  the  enquiry  among  others,  was  the  court  properly  eonstkutedf 
Such  enquiiy  is  always  allowable  when  a  foreign  judgment,  or  the  judgment  of  a  neigh- 
boring state,  comes  in  questi<»> ;  (Rose  v.  Himely,  4  Cranch,  341, 369,  per  Marshall, 
C.  J.;  Cberriot  v.  Foussat,  3  Binn.  Rep.  330;  Moren  v.  Killibrew,  STerg.  Rep. 
^6,379,380;  Tbe  Nueva  Anna  and  Liebre,  6  Wheat.  Rep.  193 ;)  but  to  what  length' 
is  not  very  cleariy  defined.  In  the  Bank  of  N.  America  v.  McCall,  (4  Binh.  Rep.  871 ,) 
SD  objection  was  started  as  to  the  jurisdiction  of  a  court,  acting  at  St.  Domingo,  which 
was  aaid  not  to  have  been  derived  from  the  proper  authority ;  and  it  was  held  sufficient 
tbat  the  court  was  one  de  faetOt  deriving  its  authority  fVom  those  in  whom  the  power 
of  tbeeouotry  was  for  the  time  being  vested ;  and,  therefore,  it  was  deemed  to  have 
tbe  jurisdiction  ot  a  legitimate  court  (S.  P.  Ingram's  heirs  v.  Cocke,  1  Overton's 
Te&n.Rep.S3.  See  per  Best,  C.  J.,  Yrisarri  v.  Clement,  3  Carr.  &  Payne,  333.) 
ITthe  origin  of  the  ibreign  court  does  not  appear,  it  seems  that  it  will  be  presumed  le- 
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gitimate ;  but  wAiere  the  aource  of  its  authority  is  stated,  the  tribunal  befbre  whieh  its 
judgment  is  produced  Tvill  examine  it ;  and  if  it  be  contrary  to  the  usual  mode  of  con- 
stituting courts,  it  shifts  tlie  omu  probandi  upon  the  party  who  would  sustain  thtf 
judgment,  and  it  will  then  be  for  him  to  establish  that  the  foreign  court  was  properiy 
organized.  (See  per  Washington,  J.,  Snell  t.  Foussat,  1  Wash.  C.  C.  Jlep.  371, 374 ; 
S.  C.  8  Binn.  Rep.  339.)  See  ante,  note  683,  p.  886,  as  to  tliis  doctrine  as  applicable 
to  admiralty  decrees. 

3.  Another  enquiry  will  be,  Km  the  foreign  eourt^  or  the  court  of  the  mighbormg 
ttale^  as  the  ease  may  he,  eompUedtoith  the  local  law,soas  to  hanc  enabled  it  to  acquire 
jurisdiction  overvthat  it  has  assumed  to  decide?  That  this  enquiry  is  admissible^ 
results  necessarily  from  the  legal  truism,  that  a  judgment  void  where  it  is  rendered,  is 
▼oid  every  where.  It  has,  indeed,  been  said  in  a  general  way  in  reference  to  admi- 
ralty proceedings,  that  a  foreign  court,  so  &r  as  its  jurisdiction  depends  upon  munici- 
pal rules,  must  judge  whether  it  has  jurisdiction  or  not,  and  that  such  decision  must 
be  respected.  (Per  Marshall,  C.  J.,  Rose  ▼.  Himely,  4  Cranch,  376.  See  also  Cherriot 
V.  Foussat,  8  Binn.  Rep.  355,  per  Tilghman,  C.  J.)  But  if,  by  our  obligation  to 
respect  decisions  of  this  character,  it  is  intended  to  affirm  that  we  are  to  regard  them  as 
conclusire,  the  doctrine,  carried  out  and  applied  to  foreign  courts  deriving  their  juris- 
diction under  local  regulations,  would  obviously  lead  to  an  absurdity  not  to  be  coun- 
tenanced ;  for  every  court,  either  expressly  or  by  implication,  passes  upon  the  question 
of  its  own  jurisdiction  whenever  it  renders  judgment ;  and  to  say  that  because  it  has 
so  passed  upon  it,  there  shall  be  no  further  examination  into  the  point,  would  be  pay- 
ing to  foreign  judgments  a  more  deferential  regard  than  is  allowed  even  to  domestic 
judgments.  (See  ante,  note  551,  p.  801 ;  note  586,  p.  836.)  In  E^rthman  v.  Jonesy 
the  supreme  court  of  Tennessee  held  a  Missouri  judgment,  rendered  upon  attachment, 
void,  because,  among  other  things,  the  return  of  the  officer  to  the  attachment  did  aot 
comply  with  the  local  statute.  (Earthman's  adm'r  v.  Jones,  8  Yerg.  Rep.  484,  per 
Whyte,  J.,  Peck,  J.  'concurring.  See  also  Cone  v.  Cotton,  3  Blackf.  Rep.  83 ;  Bu- 
chanan V.  Rucker,  9  East,  193, 194^  Moren  v.  Killibrew,  3  Yerg.  Rep.  376 ;  Elliott  v. 
Piersol,  1  Peter8**Rep.  840, 1 ;  Thompson  v.  Tolmie,  3  id.  157;  Fisher  v.  Harnden, 
1  Paine's  Rep.  55.) 

A  question  somewhat  perplexing  not  unfrequently  arises  under  this  branch  of  the 
enquiry,  viz.  what  is  the  presutuption  where  a  foreign  judgment,  or  the  judgment  of  a 
neighboring  state,  is  introduced,  respecting  its  jurisdiction,  as  depending  upon  its 
compliance  or  non-compliance  with  the  bcal  law  ?  In  Umbragio  v.  Bligh,  (8  Bing. 
Rep.  385,)  a  suit  was  instituted  in  England,  to  recover  damages  awarded  by  the  vice- 
admiralty  of  the  island  of  Malta ;  and  it  was  held,  that  the  decree,  in  order  to  be  evi- 
dence of  indebtedness,  must  show  expressly  and  not  by  mere  inference,  that  the  de- 
fendant was  brought  within  the  jurisdiction  of  the  vice-admiralty  court,  and  that  the 
court  where  the  suit  was  pending  would  not  presume  it  So  also  in  Thurber  v.  Black- 
bume,  (1  New-Hamp.  Rep.  343,  346,)  where  debt  was  brought,  in  New-Hampshiie, 
upon  a  judgment  of  the  common  pleas  of  Rhode-Island,  held,  tliat  inasmuch  as  it  did 
not  appear  by  the  record  that  the  defendant  had  personal  notice  of  the  suit,  or  ap- 
peared to  the  action  in  the  court  where  the  judgment  was  pronounced,  the  judgment 
must  be  regarded  as  obtained  without  jurisdiction,  for  these  ftcts  wouM  not  be  pre- 
sumed.   In  Bradshaw  v.  Heath,  (18  Wend.  Rep.  407,)  the  plaintiff,  Mary  Bradshaw, 
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Iffought  ejectment,  in  New- York,  for  dower,  and  in  answer  to  proof  on  the  part  of  the 
defeodant,  that  the  plaintiff,  previous  to  the  marriage  in  virtue  of  which  she  claimed 
dower,  was  a  married  woman,  and  that  her  first  hushand  was  still  alive — ^the  plaintiff 
prodijced  a  f^cord   of  the  superior  court  of  Connecticut  containinf;  a  sentence  of 
divorce,  on  her  petition,  from  her  first  husband.    The  petition,  as  stated  in  the  record, 
ttteged  that  the  first  husband  bad  deserted  the  petitioner,  and  had  ever  since  been  to 
parts  unknown.     No  appearance  on  the  part  of  the  husband  was  shown  by  the  re* 
€ord,oordld  it  state  that  he  was  served  with  process,  or  bad  notice  of  the  proceeding ; 
but,  on  the  contrary,  the  adjudication  was  alleged  to  have  been  made  on  hearing  "  the 
plea  and  evidence  produced  by  the  plaintifL"    The  defendant  proved  that  the  first 
huaband,  at  the  time  of  the  presentation  of  the  petition  and  of  the  granting  of  the 
dlrorce,  was  an  inhabitant  of  the  state  of  New- York ;  and  the*  court  held,  that  al- 
thooj^h  the  record  of  a  court  of  competent  jurisdictbn  of  another  state,  granting  a 
divoree,  is  conclusive,  and  entitled  to  full  faith  and  credit,  yet  it  is  so,  only  as  to  mat- 
ters ckariy  and  distinctly  stated  in  it,  and  not  as  to  those  which  are  merely  inferrible 
by  argament  from  the  judgment;  that,  in  the  particular  case,  the  record  of  divorce 
was  no  evidenceof  the  jurisdiction  of  the  court  over  the  person  of  the  defendant  in 
those  proceedings,  because  no  fact  was  stated  giving  jurisdiction ;  and  if  jurisdiction 
WIS  inferrible  at  all,  it  was  only  so,  by  argument  from  the  judgment;  and  consequently 
that  the  presumption  under  the  circumstances  was  against  the  validity  of  the  decree. 
See  Harding  et  ux.  v.  Alden^  9  Greenl  Rep.  140  et  seq.    In  Scott  v.  Coleman,  (5 
Litt  Rep.  S50,)  the  rule  on  tliis  subject  with  regard  to  the  ordinary  judgments  of 
neighboring  states,  is  laid  down  as  follows:  **  that  when  the  judgment  or  decree  of  a 
lister  state  is  produced,  rendered  by  one  of  its  tribunals,  we  must  presume  that  tribunal 
had  jurisdiction  and  authority,"  and  the  onui  of  impeaching  it  is  thus  thrown  on  him 
against  whom  it  is  urged. 

A  di8tinctk>n,  however,  is  taken  in  this  particular  in  several  cases-  between  judg- 
ments of  courts  ofUmUed  and  speeial  jun$dietum,  and  thpse  of  general  jwrisdietion. 
But  what  is  a  court  of  limited  and  special  jurisdiction,  as  contradistinguished  from  a 
court  of  general  jurisdiction.^  and  in  what  way  is  the  tribunal  before  which  a  judg- 
ment of  a  foreign  court  is  produced  td  determine  whether  such  court  belongs  to  the 
one  or  the  other  of  these  classes  ?    These  and  other  points  suggest  themselves,  when 
the  mind  is  brouglit  to  bear  upon  the  subject,  and  without  attempting  any  thing  like  a 
solution  of  them,  we  shall  content  ourselves  with  using  the  terms  mentioned  as  they 
are  used  in  the  books.    In  respect  to  courts  of  general  jurisdietion,  then,  the  rule  is, 
that  they  are  presumed  to  have  had  jurisdiction  until  the  contrary  clearly  appears. 
(Sec  BTiIls  V.  Martin,  19  Johns.  Rep.  S3,  per  Spencer,  J.    See  also  Thomas  v.  Robin- 
^  8  Wend.  Rep.  a6T ;  Peacock  v.  Bell,  1  Saund.  Rep.  73,  74,  5.)    This  rule  has 
Unapplied,  in  New-York,  to  the  judgments  of  eaurts  qf  common  pleas,  and  county 
««nii  of  neighboring  states.    Thus,  in  Shumway  v.  Stillman,  (4  Co  wen's  Rep»292, 
S.C.6Wcnd.Rep.  447,)  debt  was  brought  on- a  common  pleas  judgment  of  Massa- 
chuaetts;  the  (defendant  plead,  that  at  the  time  of  the  commencement  of  the  suit  in 
which  the  judgment  was  obtained,  and  ever  since,  he  had  been  and  still  was  a  resident 
m  Schenectady,  in  the  state  of  New-York.    To  this  there  was  a  general  demurrer, 
^hichthe  court  sustained,  on  the  ground  that  the  defendant  had  not  expressly  nega* 
Vol.  !.•  114  * 
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tived  the  idea,  (hat  lie  appeared  to  the  suit,  and  thus  conferred  jurisdiction^  ''Every 
presumption,"  says  Sutherland,  J.,  delivering  the  opinion,  (4  Cowen's  Rep.  594,  296,) 
"  is  in  favor  of  the  jurisdiction  of  the  court.  The  record  is  prtma  fade  evidence  of 
it;  and  will  be  held  conclusive,  until  clearly  and  explicitly  disproved..'  (See  S.  P. 
Harrod  v.  Barretto,  1  Hall's  Rep.  N.  Y.  C.  P.  155.)  In  Wheeler  v.  Raymond,  (8 
Cowen's  Rep.  31 1,)  the  court  seem  to  have  held  similarly  in  respect  to  prdceedings  of 
a  county  court  of  Vermont,  commenced  under  a  statute  of  that  state  relating  to 
foreign  attachments.  The  same  doctrine  has  been  acted  on  in  Connecticut  (Smith 
V.  Rhoades,  1  Day's  R.  168.) 

But  in  respect  to  courts  oHmited  and  special  juTi»dktion^  the  rule  is  different ;  no- 
thing is  presumed  in  their  favor  so  far  as  it  respects  jurisdiction ;  and  the  party,  seek- 
ing to  avail  himself  of  their  judgments,  must  show  that  they  had  jurisdiction  affirma- 
tively. (See  Mills  v.  Martin,  19  JohnB.  Rep.  S3;  also  9  Mod.  95;  2  Wils.  16; 
Peacock  v.  Bell,  1  Saund.  Rep.  73,  74;  Kempe's  lessee  v.  Kennedy,  5  Cranch,  173; 
S.  C.  I  Peters'  C.  C.  Rep.  30 ;  Wheeler  v.  Raymond,  8  Cowen's  Rep.  811.)  Accord- 
ingly, in  New- York,  where  an  action  was  brought  on  a  justice's  judgment  of  a  neigh- 
boring state,  held  that  it  could  not  be  sustained  until  the  statute,  creating  and  organ- 
izing the  court,  was  produced  and  proved,  that  it  might  be  seen  whether  the  justice  had 
jurisdiction  or  not;  for  the  courts  of  one  state  will  not  take  judicial  notice  of  the  statutes 
of  another.  (Thomas  v.  Robinson,  3  W  end.  Rep.  267.  Sheklon  v.  Hopkins,  7  id.  435. 
See  the  next  preceding  note,  p.  900.)  Now,  by  statute  of  N.  Y.,  a  transcript  from  the 
docket  of  a  justice  of  an  adjoining  state  is  made  presumptive  evidence  of  the  facts 
stated  in  such  transcript,  when  authenticated  in  the  mode  prescribed  in  the  act.  (Laws 
of  1886,  p.  658,  59th  sess.  chap.  439.  See  post,  as  to  proof  of  records  and  judicial 
proceedings.)  The  transcript,  however,  is  liable  to  be  controvefted  by  evidence  in  aO 
its  parts  relative  to  the  validity  of  the  judgment.  (Id.  §  4.)  In  Indiana,  a  sctre 
faeia$y  it  appeaced,  had  been  issued  by  a  justice  of  the  peace  of  Ohio,  and  on  a  return 
of  the  writ "  not  found,"  judgment  passed  for  the  plaintiff,  upon  which  action  was 
brought,  in  the  former  state ;  and  held,  that  the  judgment,  having  been  rendered 
without  service  of  the  writ  or  the  return  of  two  nihiU,  would  not,  on  common  law 
principles,  support  the  action ;  and  that  if  the  judgment  was  authorized  by  a  statute 
of  Ohio  on  the  return  of  **  not  found,"  such  statute  must  be  shown  by  the  party  setting 
up  the  judgment.  (Cone  v.  Cotton,  2  Blackf.  Rep.  82.)  And  in  regard  to  this  class 
of  jurisdictions,  it  is  observable  generally,  that  where  a  statute  prescribes  a  new  pro- 
ceeding, either  unknown  to  the  common  law  or  contraiy  thereto,  the  statute,  so  far  at 
least  as  those  parts  of  it  essential  to  jurisdiction  are  concerned,  must  be  not  only 
proved,  but  shown  to  have  been  strictly  pursued,  or  the  proceeding  will  be  held  a  nul- 
lity. (Per  Whyte,  J.,  Earthman  v.  Jones,  2  Yerg.  493.)  The  same  has  been  said 
with  regard  to  summary  proceedings  and  extraordinary  powers,  exercised  by  any 
court  under  a  special  statute.  (Thatcher  v.  Powell,  6  Wheat.  Rep.  l\9,  127.  See 
Holmes  v.  Broughton,10Wend.  Rep.  75;  CoUett  v.  Keith,  2  East,  221 ;  Walker  v. 
Maxwell,  1  Mass.  Rep.  103.) 

3.  A  still  further  enquiry  may  arise,  when  a  foreign  judgment,  or  the  judgment  of  a 
neighboring  state,  is  produced,  viz.  what  measure  of  jurUdietum  could  the  sovereign 
r^wer  of  the  place  where  the  judgment  was  rendered,  confer  upon  its  courts  7  Con- 
sideK^  in  an  international  point  of  view,  jurisdiction,  to  be  rightfully  obtained,  mivst  h% 
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rounded  either  upon    the  person  of  the  defendant  being  within  the  territory  of  the 
sovereign  where  the  court  sits,  or  his  pTX)perty  being  within  such  territory^  for  other- 
wise, tee  can  be  no  sovereignty  exerted,  upon  the  known  msixvm,  esntra  territorium 
jvs  dkitUi  impune  non  paretur.    (Story's  Conf.  of  Laws,  450.    8  Dig.  Lib.  2,  tit.  1, 
ch.20.   1  BoulleDois'  Pr.  Gen.  1, 2,  p.  2,  S.    Vattel,  B.  2,  ch.  8,  §  84.)    Even,  there- 
ibre,  should  the  legislature  of  a  nation  or  of  a  neighboring  state  expressly  grant  jurisdic- 
tioQ  to  its  courts  over  persons  or  property  not  within  its  territory,  such  grant  would 
be  treated  elsewhere  as  a  mere  attempt  at  usurpation,  and  all  judicial  proceedings  in 
virtue  of  it,  held  utterly  void  for  every  purpose.    (See  Buchanan  v.  Rucker,  cited  in 
the  text   Also,  Picquet  v.  Swan,  5  Mason's  Rep.  85, 42,  3,  per  Story,  J. ;  Story's 
Confl.  of  La^vs,  450,  1 ;  Kilburn  v.  Woodworth,  5  Johns.  Rep.  37 ;  Robinson  v: 
Ward's  Ex're,  8  id.  86;  Borden  v.  Fitch,  15  id.  121 ;  Hall  v.  Williams,  6  Pick.  Rep. 
232, 240,  et  seq. ;  Flower  v.  Parker,  3  Mason's  Rep.  251,  per  Story,  J. ;  Bartlett  v. 
Knight,  1  Mass.  Rep.  401 ;  Miller's  Ex'rs  v.  Miller,  1  Bailey's  Rep.  242 ;  Earthman's , 
adm'r  v.  Jones,  2  Yerg.  Rep.  484 ;  Moren  v.  Killibrew,  id.  376 ;  Rogers  v.  Coleman, 
Harditfs Rep.  413 ;  St.  Albans  v.  Bush,  4  Vermont  Rep.  58, 67.)    Whether  the  doc- 
trine applies  to  decreeis  of  divorce  obtained  in  one  state  strictly  according  to  the  local 
law,  and  sought  to  be  used   in   another,  quere ;  (see  Harding  et  ux.  v.  Alden,  9 
GreenJ.  Bep.  140 ;  Bradshaw  v.  Heath,  13  Wend.  407.)    In  Harding  et  ux.  v.  Alden, 
supra,  the  supreme  court  of  Maine  seemed  to  think  that  it  did  not,  so  far  as  the  mere 
question  of  conjugal  rights  was  concerned,  they  being  the  subject  of  a  suit  in  the  na- 
ture of  a  proceeding  in  rem  ;  but  otherwise,  if  the  decree  was  sought  to  be  enibrced 
t/to  alimony.    See  this  case  stated  and  commented  on  ante,  note  623,  p.  878.  / 

^  person,  however,  though  a  citizen  of  another  state  or  country,  when  he  comes 
wilhin  ibe  lemtory  of  a  particular  sovereignty,  contracts  a  sort  of  temporary  allegi- 
ance to  it,  and  may  justly  be  subjected  to  its  process,  and  bound  personally  by  the 
judgment  of  its  courts.    And  whether  jurisdiction  be  founded  upon  the  person  being 
i^thin  the  territory,  or  Xhepropei  ty  being  there,  the  judgment  will  be  deemed  valid,  so 
far  as  that  jurisdiction  could  legitimately  extend ;  but  no  &rther.    Thus,  a  very  com- 
nwn  course,  in  many  of  the  United  States  and  in  many  other  countries,  is  to  proceed 
against  non-residents,  by  an  arrest  or  attachment  of  their  property  within  the  terri- 
toiy-  Judgment  obtained  upon  process  of  this  kind,  will  generally  bind  the  property 
M arrested  or  attached;  for  to  that  extent  the  court  has  or  can  have  jurisdiction. 
But  such  judgment  will  not  be  regarded  by  neighboring  states  or  other  nations  as 
evidence  of  indebtedness  or  as  operative  in  any  measure  in  personam;  and  for  this 
very  obvious  reason,  viz.  that  except  so  far  as  the  property  attached  is  concerned, 
there  is  and  can  be  no  jurisdiction,  no  power  of  adjudication.    (Piquet  v.  Swan,  tuprtu 
Story's  Confl.  of  Laws,  461.    Kilburn  v.  Woodworth,  5  Johns.  Rep.  37.     Pawling  v. 
Bird's  Ex'rs,  13  id.  192.    Sergeant  on  Attachments,  112,  113,  114,  etseq.    M'CIena- 
cban  r.  M'Carty,  1  Dall.  Rep.  375.    Phelps  v.  Holker,  id.  264.    Robinson  v.  Ward's 
£x'r,8  Johns.  Rep.  86.    Borden  v.  Fitch,  15  id.  121.     Hall  v.  Williams,  6  Pick. 
^p.931    Belts  V.  Death,  Addison's  Rep.  265.    Fenton  v.  Garlick,  8  Johns.  Rep. 
IH,  197.    Flower  v.  Parker,  3  Mason's  Rep.  251,  per  Story,  J.    Wilson  v.  Graham^ 
4  Wash.  C.  C.  Rep.  53,  57,  per  Washington,  tX.    Bissell  v.  Briggs,  9  Mass.  Rep.  462. 
Kibbe  V.  Kibbe,  Kirby's  Rep.  119.    Denison  v.  Hyde,  6  Conn.Rep.  508.    Aldrioh v« 
Kizmey,  4  id.  380,  387.    Earthman's  Adm'r  v.  Jones,  2  Yerg.  Rep^  484.    Hoxie  T* 
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Wright,  2  Verm.  Rep.  263.  Rogers  v.  Coleman,  Hardin's  Rep.  413.  Newton  v. 
Newell,  laPick.  Rep.  470,  472.  Starbuck  v.  Murray,  5  Wend.  Rep.  148.  Holbrook 
V.  Murray,  id.  161.  Bradshaw  v.  Heath,  id.  407,  416.  Bates  v.  Delavan,  $ 
Paige's  Rep.  299, 305.    Armstrong  v.  Harsha w,  1  De v.  Rep.  1 88.) 

So  as  to  judgments  or  decrees  in  other  cases,  obtained  against  persons  resident 
abroad  without  notice  to  them,  and  an  opportunity  afforded  of  defending.    (See  the 
above  cases.    Also,  Bellows  v.  Ingham,  2  Verm.  Rep.  576,  577 ;  Woodward  v.  Tre- 
mere,  6  Pick.  Rep.  354;  Newell  v.  Newton,  10  id.  472;  Bartlettv.  Knight,  1  Mass. 
Rep.  401 ;  Cone  v.  Cotton,  2  Blackf.  Rep.  82 ;  Moren  v.  Killibrew,  2  Yerg.  Rep. 
376;  Thurber  v.  Blackbourne,  1  N.Hamp.  Rep.  242;  Bradshaw  v.  Heath,  13  Wend. 
Rep.  407;  Hart  7..Lodwick,8  Lou.  Rep.  (Curry,)  164;  Spencer  v.  Sloo,  id.  290.)  And  in 
order  that  the  judgment  under  these  circumstances  may  be  rendered  biuding  upon  the 
defendant  in  personam,  the'notice  must  be  personally  served  upon  him.    This  wiH  be 
found  sustained  by  all  the  cases;  and  where  notice  was  given  by  publication  in  the 
newspapers,  as  is  frequently  done  in  certain  chancery  proceedings  in  several  of  the 
states,  to  bring  in  some  of  the  parties  who  are  absent,  held,  that  a  decree,  pursuant  to 
notice  of  that  character,  as  against  such  absent  defendants,  was  no  evidence  of  indebt- 
edness.   (Miller's  ex'rs  v.  Miller,  1  Bailey's  Rep.  242.    See  Moren  v.  Killibrew,  2 
Yerg.  Rep.  376 ;  Cone  v.  Cotton,  2  Blackf.  Rep.  82 ;  Rogers  v.  Coleman,  Hardin's 
Rep.  413 ;  Warren  v.  Hall's  Ex'r,  10  Lou.  Rep.  (Curry,)  377.)    The  notice  roust, 
moreover,  be  served  upon  the  defendant,  while  he  is  within  the  jurisdiction  of  the 
sovereignty  under  which  the  court  acts ;  for  no  sovereign  has  a  just  right  to  issue  such 
notice  to  the  citizen  of  another  state  or  country,  and  thereby  draw  the  party  from  his 
own  proper  forum  adaliumexamen.  (Picquet  v.  Swan,  supra.  Dunn  v.  Dunn,  4  Paige's 
Rep.  425.    Fenton  v.  Garlick,  8  Johns.  Rep.  194, 197.    Flower  v.  Parker,  3  Mason's 
Rep.  251,  per  Story,  J.    Wilson  w  Graham,  4  Wash.  C.  C.  Rep.  53^  56,  57,  per 
Washington,  J.    Woodward  v.  Tremere,  6  Pick.  Rep.  354.    Harrod  v.  Barretto,  1 
Hall's  Rep.  N.  Y.  C.  P.  »155.    Kilburn  v.  Wood  worth,  5  Johns.  Rep.  161.    Arnold 
V.  Tourtelott,  13  Pick.  Rep.  172.    Adam  v.  Rowe,  2  Fairf.  Rep.  98.)    But  if  the 
party,  in  any  of  these  instances,  chooses  to  appear  and  contest  the  merits,  thereby 
waiving  his  personal  immunity,  and  submitting  to  the  jurisdiction  of  the  court,  tlie 
judgment  would  then  doubtless  bind  him  personally,  and  be  entitled  to  tlie  same  mea- 
sure of  respect  with  the  judgment  of  a  neighboring  state  or  a  foreign  country,  as  the 
case  may  be,  obtained  in  the  ordinary  mode.    (Picquet  v.  Swan,  5  Mason's  Rep.  45. 
Flower  v.  Parker,  8  id.  251.    Hall  v.  Williams,  6  Pick.  Rep.  237.    Shumway  v. 
Stiihnan,  6  Wend.  Rep.  447.    4  Cowen's  Rep.  292,  S.  C.    Starbuck  v.  Murray,  5 
id.  148.    Hoxie  v.  Wright,  2  Verm.  Rep.  262.    Bellows  v.  Ingham,  id.  675.    May- 
hew  v.  Thatcher,  6  Wheat.  Rep.  129.    Wheeler  v.  Raymond,  8  Cowen's  Rep.  311. 
Price  V.  Higgins,  1  Litt.  Rep.  276.    Moore  v.  Spackman,  12  Serg.  &  Rawle,  287. 
See  also  Bradshaw  v.  Heath,  13  Wend.  Rep.  407.)    Otherwise,  however,  it  has  been 
said  in  cases  of  foreign  attachments,  where  the  defendant  has  merely  appeared  to 
protect  his  property.    {SembU,  Bisoell  v.  Briggs,  9  Mass.  Rep.  469,  per  Parsons,  C.  J. 
Pawling  V.  Bird's  Ex'rs,  13  Johns.  Rep.  207.)    But,  in  Starbuck  v.  Murray,  (5  Wend. 
Rep.  159,)  Marcy,  J.,  delivering  the  opinion,  after  referring  to  the  above  case  of  Bis- 
sell  v.  Briggs,  lays  down  the  law  as  follows:  « The  court  would  not,  in  suoh  a  case,  I 
concede,  have  jurisdiction  over  the  defendant's  person  for  any  other  but  the  direct 
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objtttBof  the  proceedings ;  and  so  Air  as  those  were  coneerned,  he  would  be  subjected 
totheiuthority  of  the  court.  Ifa  citizen  of  ooe  state  should  gn  into  another  to  claim 
protterty  seized  on  attachment,  and  subject  the  attaching  creditors  to  costs  and  ex- 
peoBes,  which,  in  the  duecouraeof  the  proceedings,  should  be  adjudged  to  them  by  a 
coart  of  competent  authority,  wiU  it  be  pretended  that  he  could  resist  the  payment  of 
these  eoits  on  the  groond  that  he  was  not  subject  to  the  jurisdiction  of  the  court  ?  For 
i//  1he  fair  and  direct  objects  of  the  suit,  he  was  within  its  jurisdiction.  So  if  the  pro- 
eeedingswere  not  in  rem,  but  the  property  of  the  defendant  was  attached  to  compel 
foa  to  appear  and  answer  to  proceedings  in  penonam,  and  be  did  in  fact  appear  and 
Mgate  the  cause  with  the  plaintiiT,  he  could  not  be  heard  to  question  the  jurisdiction 
of  the  court  over  his  person.  I  do  not  think  Chief  Justice  Parsons  intended  to  say 
inore  than  this,  that  when  a  court  had  the  jurisdiction  of  a  defendant  for  one  pur- 
poie,  it  could  not  legally  bind  him  by  a  judgment  or  sentence  in  a  distinct  and  differ- 
ent matter."    (See  Moore  v.  Spackman,  13  Serg.  &  Rawle,  387.) 

If  the  party,  by  an  act  of  lawless  violence  on  the  part  of  a  few  citizens  of  a  particu- 
lar state,  is  seized  and  brought  within  its  jurisdiction  from  another  state,  he  may, 
nevertheless,  be  subjected  to  the  jurisdiction  of  the  courts  of  the  state* into  which  he  is 
90  brought  (State  v.  Smith,  1  Bailey's  Rep.  383.  See  S.  C.  before  the  chancellor, 
id.  890,  note  (a.) 

Where  the  record  of  a  foreign  judgment  states  that  the  defendant  appeared  t)y  at- 
torney, this  will  be  prima  facie  evidence  of  the  fact,  and  the  attorney  will  be  pre* 
somed  to  have  been  regularly  constituted.  (Maloney  v.  Gibbons,  3  Camp.  Rep.  503. 
See  RolMson  v.  Eaton,  1  T.  R.  &  £.  63 ;  Tipton  v.  Mayfield's  Ex'fs,  10  Lou.  Rep. 
(Curry,)  189.)  So,  with  respect  to  judgments  as  among  the  neighboring  states. 
(Field  ▼.  Gibba,  1  Peters'  C.  C.  Rep..  1 55.  Hall  v.  Williams,  6  Pick.  Rep.  333.  Aid- 
rich  V.  Kinney,  4  Conn.  Rep.  380.  Slarbuck  v.  Murray,  5  Wend.  Rep.  148.  Hoxie 
V.  Wright,  3  Verm.  Rep.  363.  Shumway  v.  Stillman,  6  Wend.  Rep.  447.)  But  as 
ve  have  already  seen,  (ante,  note  551,  p.  799,  et  seq.,)  some  diversity  of  opinion  exists, 
whether  this  statement  of  appearance  in  the  record  of  a  neighboring  state  may  be  con- 
tradicted. In  Field  v.  Gibbs,  (1  Peters'  C.  C.  Rep.  155,)  it  was  held  it  could  not,  on 
the  general  principle  forbidding  the  impeachment  of  records.  So,  also,  in  Vermont; 
(Hcttie  V.  Wright,  3  Verm.  Rep.  363,  368.)  See  ante,  note  630,  p.  868.  And  in 
Msasaehusetts ;  to  a  qualified  extent  only,  however,  (Hall  v.  Williams,  6  Pick.  Rep. 
W;  see  ante,  note  551,  p.  800.)  But  in  New- York  and  Connecticut,  the  direct  con- 
trary has  been  held ;  and  in  the  former  state  the  broad  ground  is  taken,  that  every  fact 
itated  ia  the  record  upon  which  jurisdiction  depends,  may  be  controverted.  (See  the 
note  above  referred  to;'  also,  Starbuck  v.  Murray,  5  Wend.  R.  148;  Aldrich  v.  Kin- 
nesT)  4  Conn.  Rep.  380 ;  Barber  v.  Winslow,  1 3  Wend.  Rep.  103,  and  the  cases  there 
^ted;  Shumway  v.  Stillman,  6  id.  447;  Bradshaw  v.  Heath,  13  Wend.  Rep. 
407,418.) 

lo  a  somewhat  recent  case,  the  validity  of  judgments  rendered  against  persons,  who 
were  non-residents,  and  had  no  actual  notice  of  the  suit,  and  did  not  appear  and  an-. 
8wer  thesarae,  came  before  the  court  of  common  pleas  of  England,  upon  a  Scottish 
judgment  rendered  against  a  Scottish  absentee,  upon  due  attachment  of  his  heritable 
property  in  Scotland,  and  due  proclamation  by  what  is  there  technically  called  lu)rningf 
>ad  a  jad^ment  by  default  for  non-appearance.    An  action  of  debt  was  brought  on 
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the  judgment,  and  the  question  was,  whether  it  was  void  or  not.  It  was  held,  that  it 
was  valid.  I'his  was  partly  the  result  of  the  articles  of  union  between  Scotland  and 
England,  and  partly  of  the  recognition  of  such  practice,  as  valid  by  a  British  act  of 
parliament ;  and  partly  also  of  the  fact  that  the  judgment  was  against  a  Scottish  sub- 
ject. Best,  J.,  who  delivered  the  opinion  of  the  court,  said,  "  A  natural  born  subject  of 
any  country,  quitting  that  country,  but  leaving  property  under  the  protection  of  its 
laws,  even  during  his  absence,  owes  obedience  to  those  laws,  particularly  when  those 
laws  enforce  a  moral  obligation.  The  deceased,  before  he  l^ft  his  native  country,  ac- 
knowledged under  his  hand,  that  he  owed  the  debts ;  he  was  under  a  moral  obligation 
to  discharge  those  debts  as  soon  as  he  could."  After  adverting  io  the  case  of  Bu- 
chanan V.  Rucker  and  some  others,  he  added,  "To  be  sure,  if  attachments,  issued 
against  persons  who  were  never  within  the  jurisdiction  of  the  court  issuing  them, 
could  be  supported  and  confirmed  in  the  country  in  which  the  person  attached 
resided,  the  legislature  of  any  country  might  authorize  their  courts  to  decide  on  the 
rights  of  parties  who  owed  no  allegiance  to  the  government  of  such  country,  and  were 
under  no  obligation  to  attend  its  courts,  or  obey  its  laws.  We  confine  our  judgment 
to  a  case  where  the  party  owed  allegiance  to  the  country  in  which  the  judgment  was 
so  given  against  him,  from  being  bom  in  it,  and  by  the  laws  of  which  country,  his  pro- 
perty was,  at  the  time  those  judgments  were  given,  protected.  The  debts  were  con- 
tracted in  the  country  in  which  the  judgments  were  given,  whilst  the  debtor  resided  in 
it."    (Douglas  V.  Forrest,  4  Bing.  Rep.  686.) 

Thus  far,  to  avoid  unnecessary  prolixity,  we  have  treated  of  foreign  judgments  and 
judgments  as  among  the  neighboring  states  of  the  union,  without  discriminating  very 
particularly,  except  in  a  few  instances,  between  the  two  classes;  for,  in  regard  to  the 
matters  relating  to  jurisdicrion  which  we*  have  noticed,  there  is  seldom  a  discernible 
shade  of  difierence  between  them.    The  latter  class,  however,  owing  to  the  provisions 
of  the  act  of  congress  and  the  constitution,  mentioned  in  the  next  preceding  note,  may, 
perhaps,  with  respect  to  some  other  particulars  under  this  head,  claim  a  distinct  aiid 
separate  consideration.    Where  the  legislature  of  a  state  has  undertaken  to  confer  up- 
on its  courts  the  power  of  exercising  jurisdiction  over  the  persons  of  the  citizens  of  other 
states,  who  have  in  no  sense  subjected  themselves  to  its  authority,  nor  been  witlun  its 
territory,  we  have  seen,  (supra  of  this  note,  pi.  3,)  that  all  judgments  rendered  in  pur- 
suance of  such  regulations  will  be  held  utterly  void.    The  legislature,  the  principal,  ha  v-^ 
ing  no  jurisdictbn,  can  confer  none  upon  its  agents,  the  courts.  (Per  Catron,  J.,  Earth- 
man  V.  Jones,  9  Yerg.  Rep.  484.)    But,  in  respect  to  its  own  resident  citizens,  it  is 
undoubtedly  competent  for  the  legislature  to  prescribe  such  mode  of  judicial  proceeding 
as  it  may  deem  proper;  to  direct  the  manner  of  serving  process,  the  notice  which  shall 
be  given  to  defendants,  and  to  declare  the  effect  of  a  judgment  rendered  in  pursuance 
of  such  notice.    (Per  Williams,  J.,  Beech  v.  Abbot,  6  Verm.  Rep.  591.    See  also, 
Douglass  V.  Forrest,  4  Bing.  686,  per  Best,  C.  J.)    Should  a  state,  then,  adopt  ab- 
surd or  unjust  provisions  in  this  respect,  and  give  full  jurisdiction  to  its  courts  over 
resident  citizens,  without  requiring  any  thing  more  than  a  constructive  notice  to  them  ; 
should  it  allow,  for  instance,  the  rendition  of  a  judgment,  after  service  of  process  up- 
on the  property  of  the  defendant,  or  by  publication  of  notice  in  the  newspapers,  or  by 
afBxing  the  same  against  the  door  of  a  court  house  or  church,  and  declare  such  judg- 
ment final  and  conclusive,  what  would  be  itB  efiect  in  a  neighboring  state  ?    If  it  wei^ 
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I  ffMs  foreign  Judgmenij  it  might,  perhaps,  be  treated  as  a  nullity,  provided  there 
vtBcIetrly  do  appearance,  and  no  opportunity  of  defending ;  but  such  is  not  the  case. 
It  is  DOW  settled,  by  as  strong  and  unbroken  a  current  of  authority  as  can  be  brought 
tobear  in  favor  of  any  position,  that  the  several  states  in  this  respect  are  not  foreign 
to  each  other ;  that  the  effect  to  which  the  *'  acts,  records,  and  judicial  proceedings" 
of ooe  state  are  entitled  in  the  courts  of  a  neighboring  state,  does  not  depend  u^n 
ToiitioDOT  coiDity  as  tLinong  the  respective  members  of  the  union,  but  is  defined  and  per- 
emptorily enforced  by  the  paramount  sovereignty  of  the  federal  government.   (See  the 
nextpieeediDg  note,  and  the  cases  there  cited,  p.  897.)    Many  of  the  decisions  seem  at 
ft  first  gboce  to  maintain  the  doctrine,  that  judgments  obtained  without  personal  notice 
to  the  defendant,  and  without  any  opportunity  afforded  him  of  contesting  the  plaintiff's 
daim,  would  not  come  within  the  general  rule,  but  constitute  an  exception  to  the  pro- 
TisioDsof  the  constitution  and  the  act  of  congress.    (See  Aldrich  v.  Kinney,  4  Conn. 
Rep.880;Kibbev.  Kibbe,  Kirby's  Rep.  119;  Robinson  v.  Ward's  ex'rs,  8  Johns.  Rep. 
86;Fentoii  v.  Garlick,  id.  194;  Kilbum  v.  Woodworth,  5  id.  37;  Borden  v.  Fitch,  15 
id.  1%1  -,  Pawling  v.  Bird's  ex'rs,  13  id.  193 ;  Starbuck  v.  Murray,  5  Wend.  Rep.  148 ; 
Holbiook  ▼.  Murray,  id.  161 ;  Shumway  v.  Stillman,  6  id.  447 ;  S.  C.  4  Cowen's  Rep. 
993;  Wheeler  y.  Raymond,  8  Cowen's  Rep.  31 1 ;  Andrews  v.  Montgomery,  19  Johns, 
fiep.  163;  fiartlett  t.  Knight,  1  Mass.  Rep.  401;  Jacobs  v.  Hull,  13  id.  35; 
Bissell  V.  Briggs,  9  id.  463;  Hall  v.  Williams,  6  Pick.  Rep.  333;  Woodward 
V.  Tremere,  id.  854 ;  Dennison  v.  Hyde,  6  Conn.  Rep.  508 ;  Rogers  v.   Cole- 
man, Hardin's  Rep.  418 ;  Hitchcock  v.  Aicken,  3  Cain.  Rep.  460.)    But  on  ex- 
amiiiaticm  it  will  be  seen  that  these  authorities  all  relate  to  cases  where  the  per- 
aoQ  agaiast  whom  the  judgment  was  pronouq^ed,  was  a  resident  citizen  of  another 
state  when  the  suit  was  commenced,  and  had  contracted  no  allegiance  to  the  sove- 
reignty where  the  court  sat,  nor  given  it  any  power  over  him.    They  proceed  upon 
the  total  absence  of  juri8dictM)n  in  the  court  not  only,  but  the  sovereignty  under  which 
the  ooart  acted,  and  the  absolute  impossibility  of  acquiring  jurisdiction  without  the 
P^H/a  consent  io  such  cases.    (See  supra  of  this  note,  p.  906,  7,  pi.  3,  and  the  cases 
there  died.)    The  question,  therefore,  as  to  judgments  rendered  in  accordance  with 
^  local  law  by  a  state  court  against  its  reHdent  citizenSj  over  whom  it  has  exclusive 
soYereignty,  did  not  arise  and  was  not  discussed.    In  Thurber  v.  Blackbourne,  (1  N. 
^^P-  Aepu  343,  345,)  Bell,  J.  delivering  the  opinion  of  the  court,  lays  down  a  posi- 
^  which,  if  correct,  would  indiscriminately  exempt  oU  judgments  of  other  states  from 
tlK  operation  of  the  act  of  congress  and  the  constitution,  provided  they  were  obtained 
without  personal  notice  to  the  defendant,  and  an  opportunity  afforded  him  of  defend- 
^«  "The  words  records  and  judicial  proceedings,*^  he  says,  "  are  words  of  definite 
neaaiogat  common  law,  and  by  settled  legal  rules  in  the  construction  of  statutes,  they 
are  to  have  the  same  meaning  attached  to  tliem  when  used  in  this  statute.    The  corn- 
nun  law  never  recognized  judicial  proceedings  as  foreign /udgmanfo,  unless  rendered 
^  a  court  of  record  upon  personal  notice  given  to  the  defendant,  or  his  apoearance  to 
ihe  actioD.    Without  these  requisites,  such  foreign  judgment  is  a  mere  nullity,  and 
does  Dot  afford  evenpnma  facie  evidence  of  a  debt.    S  Wilson,  SOS,  Fisher  v.  Lane. 
9JSut  193,  Buchanan  v.  Rucker.    The  judicial  proceedings  or  judgments  contem- 
I^ted  by  the  act  of  1790,  weif  therefore  not  judgments  rendered  without  notice 
to  the  defendant  or  appearance  to  the  action^  but  judgments  which  were  recog- 
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nissed  and  enforced  at  common  law  aa  foreign  judgments.    Judgments  of  the  courts 
of  record  of  one  state,  rendered  without  notice  or  appearance  of  the  defendant,  when 
sued  in  tlie  courts  of  another  state,  are  therefore  not  affected  by  the  statute  of  179(^ 
but  remain,  as  at  common  law,  mere  nullities,  unless  within  the  jurisdiction  where  they 
were  rendered."    (And  see  Hall  v.  Williams,  1  Fairf.  Rep.  278,  286.)    A  similar  doc- 
trine has  been  acted  upon  in  Indiana.  Thus,  in  Holt  v.  Altoway,  (2  Blackf.  Rep.  108,) 
in  an  action  on  a  Kentucky  judgment,  the  defendant  pleaded  that  the  judgment  waa 
obtained  against  him  on  a  recognizance  of  special  bail  without  any  notice  having  been 
served  on  him ;  and  without  any  ca.  sa.  having  been  issued  against  his  principal.    To 
this  plea  there  was  a  general  demurrer,  which  was  overruled  and  judgment  given  for  the 
defendant,  because  no  ca.  sa.  had  gone.   The  court,  af\er  observing  that  the  judgment 
of  a  neighboring  state  may  be  impeached  for  fraud,  or  for  want  of  jurisdiction,  aay — 
*'  The  cause  under  consideration  does  not  belong  to  either  of  those  classes  of  cases. 
On  the  one  hand,  it  is  a  case  to  which,  for  the  want  of  personal  notice,  the  act  of  con* 
gress  giving  to  the  judgment  of  one  state  when  sued  upon  in  another,  the  same  con- 
clusive effect  as  it  has  where  rendered,  does  not  properly  apply.  That  act  is  based  up- 
on the  principle  that  the  merits  of  a  cause  once  &irly  and  fully  tried  and  determined 
in  one  state,  should  not  be  subject  to  the  subsequent  investigations  and  decisions  of  the 
courts  of  other  states;  but  a  judgment  rendered,  like  the  one  in  question,  in  the  ab- 
sence of  the  defendant,  and  without  any  personal  notice  to  him  of  the  suit,  cannot  be 
said  to  have  been  thus  fairly  obtained,  and  consequently  does  not  come  within  the 
principle  of  the  act  of  congress.    On  the  other  hand,  although  the  defendant  had  no 
personal  notice  of  the  original  suit,  yet  as  it  does  not  appear  but  that  he  was  a  resi- 
dent of  the  state  of  Kentucky  when  tUI  action  was  commenced,  and  that  the  judgment 
was  recovered  in  conformity  with  the  laws  of  that  state,  we  would  not,  it  is  conceived, 
be  warranted  in  determining  that  the  court  had  no  jurisdiction.    We  are,  therefore,  of 
opinion,  that  according  to  the  facts  on  record,  the  judgment  in  this  case  must  be  view-, 
ed  not  as  conclusive,  for  the  want  of  personal  notice ;  not  as  absolutely  void,  since  the 
defendant  must  be  presumed  a  resident  of  Kentucky  when  the  suit  was  commenced, 
and  amenable  to  its  laws;  but  we  must  consider  it  as  sl  foreign  judgment  and  jprimm 
fade  evidence  of  the  debt.    It  is  p&  $e  a  cause  of  action,  and  may  be  declared  on  as 
in  the  present  .case  without  setting  forth  the  original  demand.    Its  justice,  however,  is 
subject  to  be  impeached ;  and  it  may  be  shown  to  have  been  unduly  or  irregularly  ob- 
tained."   (See  Qone  v.  Cotton,  2  Blackf.   Rep.  82 ;  Ellbtt  v.  Ray,  id.  SI.)    So  also 
ift  New-YoA,  (Robinson  v.  Ward's  cx'rs,  8  Johns.  Rep.  86,  91.)    But  as  it  respects 
the  latter,  the  adjudication  referred  to  was  made  at  a  period  when  the  judgment 
of  another  state  was  regarded  as  standing  upon  the  same  footing  with  judgments 
strictly  foreign  in  their  character.    Since  the  decision  of  the  federal  court  in  Mills  ▼• 
Duryee,  (7  Cranch,  481,)  and  the  solemn  recognition  of  its  doctrines  in  New-Toiir, 
which  folbwed  soon  after,  the  subject  has  not  been  there  presented ;  and  if  it  should 
be,  there  is  great  reason  for  doubting  whether  the  case  of  Robinson  v.  Ward's  ex*rs, 
supra,  would  stand  as  a  true  exposition  of  the  law.    In  Louisiana,  a  Tenne^ee  judg^ 
ment,  obtained  under  a  statute  requiring  no  notice  or  citation,  was  held  of  no  validity 
whatever.    (Patterson  v.  Mayfield's  ex'rs,  10  Lou.  R|p.  (Curry,)  220.    See  Warren 
V.  Hall's  ex'rs,  id.  677 ;  but  see  Pool  v.  Brooks,  id.  U,  18.)    In  Massachusetts,  in  a 
suit  on  a  judgment  against  the  defendant  as  bail,  recovered  in  North  Carolijia  by 
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teire  (acBS  on  a  return  of  two  fitAsZi,  the  defendant  showed  that  be  had  no  actual  no- 
tice of  the  judgment  an^inst  his  principal,  and  no  notice  that  any  process  had  been  in- 
ftitutcd  agaiuBt  hiuMelf  as  bail.  It  was  proved,  however,  on  the  trial,  that  by  the  laws 
of  North  Carolina  and  the  usage  there,  the  bail  was  so  far  a  party  to  the  record 
aguDst  Us  principal,  as  to  be  bound  to  take  notice  of  the  proceedings  against  the  prin- 
cipal and  the  subsequent  proceedings  against  the  bail)  And  the  court  held,  that  the 
want  of  actual  notice  under  such  circumstances^did  not  prevent  the  judgment  from  ope- 
rating eoDclusively.  **  The  defendant,"  say  they,  "  must  be  considered  as  affected  by 
that  covtructive  notiee,  which  would  avail  the  plaintiff  just  as  efiectuaily  as  if  an  actual 
notice  were  given ;  so  far,  at  least,  as  we  are  to  consider  the  matter."  (M'Rae  v. 
MattooD,  18  Pick.  Rep.  5S.)  A  similar  doctrine  seems  to  prevail  in  Ohio ;  (Poorman  v. 
Crane,  i  Wright's  Rep.  847.     See  Spencer  v.  Brockway,  1  Harom.  Rep.  959.) 

Indeed,  notwithstanding  some  respectable  opinions  to  the  contrary,  we  venture  to  af- 
firm that  in  order  to  give  the  constitution  and  act  of  congress  their  legitimate  effect,  both 
priadple  and  authority  require,  that  the  judgment  of  a  neighboring  state  should  be 
treated  in  aQ  respects  as  though  the  court  before  which  it  is  brought  were  sitting  and 
.  aetii^  under  the  hws  of  the  state  where  it  was  rendered.  (Hinton  v.  Townes,  1  Hill's 
Rep.  458,  per  CNeall,  J.  delivering  the  opinion  of  the  court  See  also  per  Catron,  J. 
HoBt  V.  Lyie,  8  Terg.  143,  144.)  If  it  would  be  conclusive  there,  it  shoukl  be  hekl 
equally  so  in  every  other  state.  An  exception  to  the  generality  of  this  proposition  might 
veiy  properly  be  altowed  where  the  k)cal  law,  in  virtue  of  which  the  court  rendering 
the  jodgment  proceeded,  infringed  upon  the  sovereignty  of  other  states  with  regard  to 
their  own  citiatens;  but  thus  qualified,  it  will  be  found  sustained  not  only  by  M'Rae 
r<  MattooD,  supra,  but  by  a  minority  of  the  cases  cited  in  the  next  preceding  note, 
(p.  W.)  We  think  it  strongly  sanctioned,  moreover,  by  the  opinion  of  Washington, 
I  in  Oreen  v.  Samienfo.  (1  Peters'  C.  G.  Rep.  74.)  <«  In  some  of  the  states,"  be 
ttys,  **  perhaps  judgment  upon  an  attachmant  may  be  conclusive  only  as  to  the  thing 
attached ;  in  others,  it  may  be  so  as  to  the  matter  decided,  and  to  operate  against  the 
penon  and  estate  of  the  defendant  generally.  In  others  again,  the  judgment  may  be 
BO  fat  inconclusive  that  it  may  be  opened  and  examined  upon  the  performance  of  cer- 
tain conditions,  within  a  limited  period.  The  present  case  affords  a  strong  illostration. 
The  jodgment  is  against  Sarmiento  and  Mahooey,  although  process  was  notserved  on 
file  latter,  nor  did  he  appear  or  take  defence.  Is  the  judgment,  by  the  law  of  New* 
York,  eonchisive  as  to  Mahoney  P  Possibly  it  might  be  so»  upon  the  ground  that  it 
^»  a  partnership  transaction ;  and  that  as  one  partner  may  Innd,  so  may  he  defend 
H's  aaBodate.  But  a  different  course  of  reasoning  might  prevail  in  other  states,  and 
^law  might  consider  it  only  prima  facie  evidence,  or  no  evidence  at  ail,  against  the 
^lefeodant,  who  was  not  served  with  process.  These,  and  a  variety  of  other  cases 
^liich  might  be  put,  show  the.  wisdom  of  the  legislature  in  giving  to  such  judgments 
only  iQch  credit  as  they  possess  in  the  sUte  where  they  were  rendered.  Now  let  me 
uktbb  question  of  those  who  deny  the  conclusiveness  of  the  judgment:  If  a  court  in 
PenniQivaoia  should  declare,  that  a  judgment  of  a  court  of  New- York  is  evidence  only 
<lttt  aueb  a  judgment  was  rendered,  and  that  the  same  is  only  pritna  facte  evidence 
^t  a  debt  is  due  or  not  due ;  does  that  court  give  such  faith  and  credit  to  such  judg- 
"Kat,  as  is  given  to  it  by  the  laws  and  usages  of  the  state  of  New- York,  which  pro- 
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nouDce  it  to  be  evidence,  and  conclusive  evidence,  not  only  of  the  existence  of  the  judg- 
ment, but  of  the  right  which  it  has  decided  ?    If,  then,  you  deny  to  such  judgment  the 
force  and  effect  given  to  it  by  the  laws  of  New- York,  you  deprive  it  of  the  eame  faith 
and  credit  .which  the  laws  attribute  to  it;  and  in  truth,  the  latter  expressions,  as  used 
in  the  act  of  congress,  are  synonymous  with  the  former."    The  same  learned  judge 
further  remarks — "  It  is  said,  that  the  judgment  which  thus  claims  an  exemption  from 
re-examination,  may  have  .been  ex  parte ;  the  defendant  hsving  had  no  opprtunity  to 
make  his  defence.    If  the  law  of  the  state  does  not  prohibit  such  an  outrage  upon  the 
immutable  dictates  of  justice,  then  the  court  which  inadvertently  gave  the  judgment, 
or  a  superior  court,  woukl  provide  the  redress.    If  the  law  or  the  courts  should  leave 
the  injured  party  without  remedy,  I  will  not  say  (because  in  this  case  it  is  ^inneceasaiy,) 
whether  the  courts  of  another  state  would  be  bound  to  consider  such  judgment  con- 
clusive.   But  if  they  should  be  so  bound,  then  I  can  only  say,  that  the  act  of  congress 
was  not  passed  with  sufficient  consideration ;  and  that  it  may  and  ou^t  to  be  so 
amended  as  to  give  a  conclusive  effect  to  judgments  only  in  cases  where  the  tirial  was 
perfectly  lair,  and  where  both  parties  were,  or  might  have  been  heard."  (id.  81,  3, 3.) 
The  editors  of  the  American  edition  of  Mr.  Starkie's  Treatise  on  Evidence,  observe  on 
this  subject,  that  **  it  follows,  perhaps,  from  tlie  construction  given  by  the  supreme 
court  of  the  United  States  to  the  constitution  and  to  the  statute  of  1790,  that  a  judg- 
ment upon  an  attachment  merely,  without  actual  notice  to  the  defendant,  must  have 
the  same  efiect  when  put  in  suit  in  another  state,  as  it  das  in  the  state  where  it  was 
rendered.    If  in  such  case,  therefore,  a  judgment  thus  rendered,  is  in  any  state  conclu- 
sive only  as  to  the  property  attached,  it  can  have  no  greater  effect,  w&en  sued  io 
another  state.    Whereas,  if  in  any  state  such  judgment  is  conclusive  as  to  the  matter 
decided,  and  will  operate  against  thej)erBon  and  estate  of  the  defendant  generally,  or 
is  so  far  inconclusive  that  it  may  within  a  limited  time  be  opened  and  examined,  upon 
the  performance  of  certain  conditions,  the  same  efiect  is  to  be  given  to  it  in  the  courts 
of  other  states."    And  they  add,  that  this  is  the  view  taken  of  the  subject  by  Wash- 
ington, J.  in  Green  v.  Sarmiento,  supra,  (3  Starkie's  £v.  333,  note,  6th  Amer.  ed.) 
The  same  doctrine  seems  to  be  supported  by  Pennington^  J.  in  Curtis  v.  Gibbs,  (1 
Pennington's  Rep.  399  et  seq.)    The  latter  part  of  his  opinion^  in  which  the  whole 
court  seem  to  have  concurred,  is  as  follows :  *'  It  appears  by  the  record  produced,  that 
the  judgment  and  proceedings  on  which  this  action  is  founded,  is  a  proceeding  on  a 
foreign  attachment    The  court  will  take  notice  of  the  record  itself,  and  examine 
whether  it  is  of  such  a  nature  as  to  be  entitled  to  full  credit  or  not;  and  whether  it 
would  be  conclusive  evidence  of  a  debt  in  the  courts  of  the  state  whence  it  is  brought.  * 
And  I  am  not  ready  to  say,  nor  do  I  believe,  that  a  judgment  founded  on  a  foreign  at- 
tachment, would, be  conclusive  evidence  of  a  debt  in  the  courts  of  Pennsylvania." 
He  then  proceeds  to  show  that  such  proceedings  are  from  their  nature  ex  parte 
and  tn  rem — that  they  are  not  of  a  common  law  character,  but  special  remedies,  de* 
pending  in  this  country  upon  our  acts  of  the  legi^ature,  and  in  England  upon  the  cus- 
tom of  particular  cities — that  very  little  credit  is  given  to  judgments  thus  obtained  in 
thecourtsof  Westminster  Hall,  the  original  debt  being  there  liable  to  be  controverted, 
not  from  any  disrespect  to  the  court  which  rendered  the  judgment,  but  from  the  facili- 
ties which  such  proceedings  afford  for  fraud  and  error,  and  for  collusion  between  the 
plaintiff  in  the  attachment  and  the  garnishee.  He  concludes  thas—*'  We  therefore,  in 
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myopinioiijIiaTe  a  light  to  presume  that  the  coiirtB  d*  PeniiBylvania  would  buA 
er  the  defendants  in  this  action  to  plead  ml  debet.  For  this  reason,  I  am  of  opin- 
ioD,  that  the  plea  of  nil  debet  is  good,  and  that  of  course  the  defendant  must  have 
judgment"  (id.  406.)  The  decisions  in  South  Carolina  also,  are  in  favor  of  ac- 
cording a  complete  domestic  operation  to  the  judgments  of  neighhoring  states. 
PerO^NeaO,  J. — **  After  reading  the  constitution  of  the  United  States,  and  this  pro- 
TMonof  theact  of  congress,  it  would  seem  too  plain  to  admit  of  doubt,  that  a  recov- 
ery in  toother  state  must,  when  authenticated  as  directed  by  the  act,  be  regarded  for 
ifl  the  purposes  of  evidence  in  this  state,  to  have  precisely  the  same,  effect,  as  if  die 
case  was  trying  in  the  state  where  the  judgment  was  recovered."  (Hinton  v.  Townes, 
1  HiD*8  Rep.  439, 444.)  '*  Would  such  a  plea  be  good  in  the  courts  of  the  state  whence 
the  judgment  is  ?  The  question  concedes  to  the  judgment  the  faith  and  credit  which 
it  would  have  at  home,  and  this  is  giving  effect  to  the  act  of  congress.  It  is  not  pre- 
tended that  the  plea  would  be  good  in  the  state  from  which  the  judgment  comes,  and 
thereforeiteanDOt  be  good  here."  (id.  445.)  Further,  see  Beech  v.  Abbott,  6  Yerm. 
Kep.  591, 2,  per  Williams,  J.  and  the  cases  cited  ante,  note  619,  p.  860,  1. 

Within  the  principles  allowing  the  judgment  of  another  state  to  be  impeached  for 
heiorjurisdictioo,  it  has  been  held  in  Tennessee,  that  no  action  could  be  maintained 
00  a  MjssiaBippi  decnse,  rendered  against  one  who  died  during  the  pendency  of  the 
•uit.  (telly  V.  Hoox>er's  ez'rs,  8  Yerg.  Bep.  394.) 


NOTE  638-.p.  859. 

TIk  officer's  return  to  an  attachment,  in  which  he  described  the  defendant  its  Uae 
^^  partieolar  place,  has  been  deemed  evidence  that  he  was  a  non-resident  of  such 
Pbce.  (Bobinaon  v.  Ward's  ex'rs,  8  Johns.  Rep.  86,  90,  I^U) 


NOTE  639— p.  858. 

United  States  ▼•  Nourse,  9  Pet  8,  38.  Stnke  v.  M'Donald,  9  Har.  &  Gill,*  191, 
316.  Inria  v.  Divine,  T.Monroe,  246,  7.  Garnett  v.  Macon,  6  Call,  338.  Arnold  v. 
Styiea,  9  BlackH  891,  393.  Bugg  v.  Norris'  lessee,  4  Yerg.  826.  Hunt  v.  Lyie,  6 
^erg.412.  An  existing  judgment  or  decree  of  a  competent  court,  upon  a  matter 
willuD  its  jurisdiction,  is  conclusive  of  the  righta  of  the  parties,  on  the  same  point,  in 
ujr  other  court  of  concurrent  jurisdiction,  (see  the  cases  to  this  point  cited  infra,  in 
<  note  to  p.  380  of  the  text ;)  nor  do  the  decrees  of  a  court  of  equity  form 
>07  exception  to  the  general  rule.  (Starke  v.  Woodward,  1  Nott  &  M'Cord, 
)99,  Dote.  Ante,  note  587,  p.  828,  S.  C.)  In  this  case,  being  l^tween  the  same  par* 
^>  it  was  held  to  bar  an  action  of  trover.  A  decree  is  a  bar  in  a  subsequent  contest 
between  the  same  parties  on  the  same  demand.  (Garner's  adm'r  v.  Strode,  5  Litt. 
S14.  Thompson  v.  Clay,  3  Monroe,  359,  860.  Gates  v.  LoAus'  heirs,  4  Monroe, 
^  <)  A  decree  on  a  bill  filed  alleging  payment  of  a  note,  declaring  that  the  facta 
lileged  in  the  bill  as  amounting  to  payment  were  not  true,  was  held  to  conclude 
>eiiDst  evidence  of  the  same  facta  offered  to  show  payment  in  a  suit  at  law  on  the 
•WW  note.    (Coit  ▼.  Tracy,  8  Conn.  Rep.  268,  276.)    A  bill  was  filed  by  distributwa 
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against  adminiBtrators,  od  which  the  latter  accounted  for  tlie  hire  of  slaves.  Then 
one  of  the  distributees  died,  and  her  husband  filed  bis  biU  against  the  administrators 
and  remaining  distributees  for  a  partition  and  account  of  hire.  Held,  that  he  was 
barred  as  to  the  hire  accounted  for  in  the  former  suit.  (Irvin  v.  DiWne,  7  Monroe, 
346,  7.)  A  junior  mortgagee  made  party  to  a  bill  of  the  elder  for  a  foreclosure,  and 
failing  to  defend,  will  be  barred  of  his  right  to  redeem.  (Cooper  v.  Martin,  1  Dana, 
33,  37.)  An  injunction  issued  at  the  suit  of  N.  to  stay  an  ex  parte  treasury  vrarrant  of 
distress  On  a  treasury  account  against  him.  The  cause  was  heard ;  large  allowances 
were  made  to  N.  against  the  United  States;  and  the  injunction  made  perpetual. 
Held^  that  this  suit  concluded  the  United  States  against  their  action  to  recover  the 
same  account  (United  States  v.  Nourse,  9  Pet.  8,  38.)  The  defence  by  an  endorser 
was  special,  and  had  been  heard,  and  relief  denied  in  chancery.  Held  conclusive 
against  it  at  law.    (Winans  v.  Dunham,  5  Wend.  47.) 

In  Connecticut,  the  decree  must  specially  find  the  matter  to  operate  as  a  bar.  On 
a  bill  alleging  a  mistake,  and  seeking  to  rectify  a  deed,  a  decree  finding  all  the  &ctB  in 
the  bill  untrue,  was  held,  1.  To  negative  the  court's  jurisdiction,  which  it  had  not, 
unless  the  amount  m  dispute  was  less  than  a  given  sum  which  was  averred  in  the  bill ; 
and  3.  That  the  finding  was  not  so  particular  as  to  conclude  against  litigating  the 
point  in  another  cause.  (Abbe  v.  Goodwin,  7  Conn.  Rep.  977,  S83,  S.)  And 
see  Fairman  v.  Bacon,  8  Conn.  Rep.  418.  But  see  Coit  v.  Tracy,  8  Conn.  Rep. 
368,  376. 

The  genera]  dismissal  of  a  bill  may  be  pleaded  in  bar  to  a  subsequent  bill  for  relief 
on  the  same  subject  matter.  (Holmes  v.  Remsen,  7  John.  Ch.  Rep.  386.)  In  eject- 
ment, which  was  defended  on  the  ground  of  a  judgment,^,  yo.,  and  sherifTs  sale,  the  les- 
sors would  have  attacked  the  sale  for  fraud ';  but  held,  that  they  were  concluded  by  a  dis- 
missal of  their  bill  filed  to  set  aside  the  same  sale  on  the  ground  of  firaud.  (Moron's  heirs 
V.  Patton,  4  Monroe,  453, 457, 8.)  A  decree  dismissing  a  bill,  on  an  entry,  where  the  de> 
fendant  had  relied  on  an  adversary  possession  under  his  elder  grant  for  twenty  years, 
and  the  court  declared  such  possession  to  be  the  ground  of  the  decree,  was  bekl  per- 
tinent evidence  on  the  question  of  such  possession,  in  an  action  of  ejectment  by  the 
complainant  claiming  to  recover  on  the  ground  that  he  had  held  the  possession  for  the 
same  time ;  but  not  conclusive.  (Speed  v.  Braxdell^  7  Monroe,  568,  573,  3.)  A 
bill  filed  on  the.  equity  side  of  theU.  S.  C.  C.  of  Georgia  by  the  maker  of  a  note,  for 
relief  from  a  judgment  against  him  because  the  endorser  had  paid  it,  was  dismissed, 
and  the  plaintiff  paid  the  judgment.  On  a  bill  subsequently  filed  in  the  U.  S.  C.  C. 
Sd  Cir.  Pennsylv.,  to  recover  back  the  money,  the  same  facts  being  relied  on  to  show 
payment  as  in  the  former  suit,  that  was  held  a  bar.  (Montfbrd  v.  Hunt,  8  Wash.  C. 
C.JRep.  38.) 

Mere  dismission,  however,  for  want  of  prosecution,  is  no  more  than  a  non-suit  at 
law,  (ante,  note  589,  p.  336,)  and  therefore  concludes  nothing  either  against  the  com- 
plainant (the  tenant  in  tail)  or  his  issue  (the  privy  in  estate.)  (Ball's  lessee  v.  Ball,  3 
Fox  &  Smith, 349,  363.)  A  bill  dismissed  without  prejudice  shall  not  bar;  nor  will  a 
decision  on  summary  application,  which  goes  off  for  want  of  notice  or  some  other  form- 
ality, bar  a  renewed  application  in  proper  form.  (Bleight  v.  M'llvoy,  4  Monroe,  143', 
143,  4.)  And  a  bill  dismissed  for  want  of  parties  should  be  dismissed  without  preju* 
dice.    If  not|  on  appeal,  the  appellate  court  may  remand  the  cause,  with  directiona, 
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eitbertoadd  the  proper  parties,  which  should  almost  always  be  allowed,  or  to  correct 
the  filyle  of  tbe  dismissioa  by  proDouDcit>g  it  to  be  witYiout  prejudice.    (Thompson  v. 
City,  I  J.  J.  Marsh,  413,  417.)    But  see  an  opinion  of  the  late  Judge  Mills,  id.  419, 
et  seq^  objecting  to  such  direction ;  and  insisting  that  tlie  chancellor  below  ought  to 
luLve  discretion  to  dismiss  absolutely,  or  without  prejudice,  or  let  the  cause  stand  over, 
ud  that  he  18  not  coDtraliable  by  appeal. 
Fteti found  by  a  former  decree  which  are  not  necessary  to  uphold  the  decree,  do. 
v)t  ooDchide  )he  parties.    (Colt  ▼.  Tracy,  8  Conn.  Rep.  ^68,  276.).    And  see  this  and 
other  csMS  to  this  point  eked  ante,  note  587,  p.  836,  and  especially  Hopkins  v.  Lee, 
itated  in  same  note,  p.  837,  from  ^  Wheat  109.    On  a  bill  to  foreclose  a  mortgage, 
indadefence  that  the  debt  had  been  paid  in  part,  the  court  found  certain  circum- 
staDoes  (and  inter  alia,  certain  money  paid)  specially,  without  in  terms  pronouncing 
OQ  their  efiect,  or  drawing  a  conclusion  of  part  payment  or  not;  but  decreed  a  fore- 
donue  ia  opposition  to  the  claim  of  payment.    Held,  that  in  a  subsequent  suit  by  the 
nortgigor's  administrator  to  recover  of  the  mortgagee's  representative  the  money 
claimed  to  have  been  paid  in  the  former  suit,  the  proceedings  were  not  evidence  as  to 
the  facta  fmmd,  as  they  were  not  pertinent  or  necessary  to  uphold  the  decree.    (Fair- 
nta  V.  BaeoD,  3  Conn.  Rep.  418,  425,  6.)    The  dismissal  of  a  bill  in  equity  does  not 
haraauit  at  law,  where  it  does  not  cover  the  same  ground ;  as  wh^,  for  aught  that 
appeared,  it  might  have  been  dismissed,  because  Uie  case  was  not  one  of  equity  juris* 
diciioo.  Sudi  a  decree  was  held  not  to  conclude  against  an  ejectment  at  law.    It 
provea  nothing  for  t>r  against  a  strictly  legal  tide ;  but  operates  in  a  court  of  law  only 
^Hko  it  appears  that  the  same  matter  has  been  directly  decided  in  the  court  of  equity* 
(Wrigfat'B  lessee  v.  Deklyne,  1  Pet  C.  C.  Rep.  199,  303.)    If  a  decree  find  an  imma- 
terial (aet,  it  will  not  prove  that.    (Hotchkiss  v.  Nichols,  8  Day,  138.)    See  ante,  note 
^7,  p.  836.    The  dismissal  of  a  bill  fi)r  specific  execution  of  a  parol  contract  to  con- 
vey had,  is  not  a  bar  to  an  action  for  th^  recovery  of  money  paid  on  such  contract* 
(WebVa  heirs  v.  Webb's  adm'r,  6  Monroe,  163,  165«)    And  where  a  bill  is  filed  on 
"Kh  coDtnct  to  charge  the  land  with  tlie  money  advanced,  or  fix  a  resulting  trust  in 
A  third  person  who  purchased  from  the  vendor,  and  both  objects  fail  for  want  of 
pn»(  aod  the  bill  is  dismissed ;  this  will  not  bar  an  action  for  the  money' advanced  by 
the  vendeei  (Hickey  v.  Youngs  1  J.  J.  Marsh.  1,  4.)    The  subject  matter  of  the  two, 
soitaahoald  appear  to  be  the  same.  (Newsoo  v.  Lycan,  8  J.  J.  Marsh.  441,  3.  Pleas- 
iota  V.  Clements,  3  Leigh,  474.)    The  dismissal  of  a  bill  filed,  charging  fraud  in  the 
ttle  oTa  chattel,  and  claiming  to  avoid  the  sale  on  that  ground,  is  no  bar  to  an  action 
^  law  to  recover  damages  for  the  breach  of  a  warranty  in  a  sale,  for  the  questions  are 
wt  the  aaroe— fraud  to  avoid  the  sale  being  different  fropi  that  entitling  to  damages  in 
an  actbn  brought  on  the  warranty  in  affionance  of  the  sale.    (Pleasants  v.  CJements, 
i  Leigh,  474, 483.)  A  judgment  had  been  formally  satisfied  by  selling  the  defendant's 
■apposed  property  by  executkin ;  but  it  finally  turning  out  thai  the  title  was  in  anoth- 
er, a  bin  was  filed  by  the  plaintiff  against  the  defendant  to  relieve  the  former  from  the 
cooKqueoees  of  the  sale  by  reinstating  the  judgment,  and  compelliog  actual  payment. 
Is  deelariog  that  sach  a  case  was  proper  fi>r  chancery,  the  judge  said  that  the  decree 
vovld  be  no  bar  to  a  bill  founded  on  the  same  equity,  to  subject  the  defendant's  choses 
M  action  on  the  ground  of  his  insolvency.    (Fei;  Robertson,  C.  J.  in  Price  v.  Boyd,  1 
I^f  436.)    Where  a  link  ia  the  chain  of  title  to  land  is  the  proceedings  and  decree 
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for  the  sale  ofheire'  land,  if  the  record  do  not  contain  evidence  that  they  were  heirs, 
this  must  be  proved  aliuDde.    (Beckwith  v.  Marryman,  8  Dana,  S71,  S78.) 

A  decree' may  be  relevant  in  some  of  its  parts,  but  not  in  others;  and  if  offered  en- 
tire as  evidence  when  some  portions  of  it  alooe  are  relevant,  it  should  be  rejected  in 
toto.  (Chiles  v.  Conley's  heirs,  3  Dana,  31,  3.)  The  rule  as  to  proof  by  records  is, 
that  the  whole  need  not  be  produced,  or  af  least,  not  read ;  but  only  so  much  as  con- 
cerns the  matter  in  questipn.  (Per  Boyle,  C.  J.  in  Francis  v.  Hazlerig's  ez'rB,  1 
Marsh.  Kentucky  Rep.  93.) 

An  interlocutory  decree  of  another  state  has  been  deemed  no  bar.  The  chancellor 
of  Virginia  pronounced  an  interlocutory  decree  on  the  construction  of  a  will,  declaring 
the  complainant  entitled  under  it  to  a  moiety  of  certain  slaves.  But  before  the  decree 
could  be  made  final,  the  defendant  removed  to  Kentucky,  where  the  plaintiff  now  filed 
his  bill  for  partition  of  the  slaves.  Held,  that  as  the  Virginia  chancellor  had  power 
to  set  aside  the  interlocutory,  decree,  it  did  not  conclude ;  and  the  Kentucky  court 
differing  from  him  in  the  construction  of  the  will,  dismissed  the  bin.  (Baugh  v.  Baugb, 
4  Bibb,  5560 

Tbe  common  law  rule  in  respect  to  judgments  equally  applies  to  decrees  in  chan- 
cery, that  the  order  or  decree  is  not  evidence  against  strangers,  but  is  confined  in  its 
operation  to  partiss  or  privies.  (Rice  v.  Cannon,  Car.  Law  Repos.  493.  Anonymous, 
Car..Law  Repos.  195.  Per  Duncan,  J.  in  M'Pherson  v.  Cunliff,  11  Serg.  $l  Rawie, 
433.  Ives  V.  The  Commissioners  of  Ins.  1  Wright's  Rep.  636.  Carter  v.  Bishop,.  1 
Hill's  Rep.  403.  Loop  v.  Summers,  3  Rand.  511.  Mankin  v.  Chandler,  3  Brockenb. 
135.  Dorsey  v.  Gassaway,  3  Har.  &  John.  409.  Newson  v.  Lycan,  3  J.  J.  Mapsb. 
440,  441.  Parks  v.  Jackson  ex  dem.  Hendricks,  11  Wend.  443.  Frazier  v.  Frazier's 
cx'rs,  3  Leigh,  643,  644, 650.  Brown  v.  Wyncoop,  3  Blackf.  Rep.  330,  331.  Beck- 
with v.  Marryman,  3  Dana,  371,  373.) 

A  decree  against  a  guardian  touching  the  ward's  land  is  not  admissible  against  the 
latter.  (Esle  v.  Strong,  3  Hamm.  404,  5,  6.)  The  attachment  of  an  equity  of  re- 
demption creates  a  lien,  and  the  attaching  creditor  will  not  be  affected  by  a  decree  of 
foreclosure  on  a  bill  filed  subsequent  to  the  attachment,  unless  he  be  made  a  party. 
(Lypn  V.  Sanford,  5  Conn.  Rep.  544, 546,  7.)  Such  a  decree  oh  a  bill  brought  by  the 
first  mortgagee,  will  not  affeet  the  assignee  (not  a  party,}  of  the  second  mortgagee. 
(Swift  V.  Edson,  5  Conn.  Rep.  531.)  A  master's  deed  under  a  decree  directing  it,  is 
not,  per  56,  sufficient  evidence  in  trespass  to  try  title  (ejectment,)  against  a  defendant, 
not  a  party  or  privy  to  the  chancery  suit.  (Drayton  v.  Marshall,  1  Rep.  Const.  Ct. 
184.)  In  general,  a  decree  against  the  cestui  que  trusti  will  not  affect  the  trustee. 
(Thomas'  trustees  v.  Brashear,  4  Monroe,  65,  68.)  Junior  incumbrancers  known  to 
the  senior  mortgagee  should  be  parties  to  his  bill  for  a  foreclosure.  And  even  though 
they  are  not  known  to  him,  and  he  have  no  notice  of  their  claim,  still  they  are  not 
barred  by  the  decree  of  foreclosure ;  but  may  still  come  in  and  redeem.  Held,  of  the 
holder  of  a  junior  mortgage  or  other  incumbrance  or  the  equity  of  redemption.  (Cooper 
y.  Mavtin,  1  Dana,  33,  35.  Haines  v.  Beach,  3  Johns.  Ch.  Rep.  459^  and  the  cases 
there 'cited.)  A  writing  binding  the  obligor  to  convey  land,  is  a  covenant  real,  which, 
if  not  broken  in  the  lifetime  of  the  covenantee^  goes  to  his  heirs ;  if  broken  in  his  life* 
time,  it  goes  to  his  personal  representative,  who  is  entitled  to  the  damages  for  the 
bneaeh.    And  though  the  covenantee  in  his  lifetime  and  after  the  breach,  may  have 
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BOQght  a  specific.  ezeciitloD  by  bill  in  chancery,  and  his  heiiB  may  have  rehired  ihesuit 
and  obtained  the  decree,  without  making  the  peraonal  representative  a  party,  he  wiH 
not  be  bound  by  it ;  his  right  to  the  damages  is  not  destroyed,  nor  his  action  barred 
by  nich  decree.  There  may  be  a  decree  in  favor  of  the  heirs  for  a  specific  execution 
RTing.the  nghtB  of  areditors;  but  the  personal  representative  is  an  indispensable 
party;  and  his  right  is  not  afiected  where  he  is  omitted.  (Combe  v.  Tariton's  adm'rsy 
SDaoa,  464.)  A  person  cannot  be  bound  by  a  proceeding  which  in  effect  divests  him 
of  a  legal  right  and  transfers  it  to  another,  unless  he  be  a  party,  (id.  466.)  A  decree 
eancelliDg  a  sale  made  by  a  lunatic,  in  a  suit  in  which  his  vendee  was  not  before  the 
eoQrt,  does  not  bind  the  latter.    (Gates  y.  Woodson,  3  Dana,  459,  454, 5.) 

A  slave  baa  been  held  an  exception  to  the  above  general  rule.  Where  a  testator 
dedaied  him  free  at  35  years  of  age,  a  decree  against  the  executors,  made  beibre  the 
■iave  reached  that^se,  nullifying  the  will,  was  therefore  held  conclusive  on  the  slavey 
who  could  not  be  made  a  party.    (Chasteen  v.  Ford,  5  Litt  368,  97a} 

A  decree  on  the  merits  against  the  party,  (the  tenant  in  tail,)  ahall  conclude  his  privy 
in  estate,  (the  issue  in  tail.)  Agreed,  in  Ball's  lessee  v.  Ball,  9  Fox  &  Smith,  369  et 
seq.  per  Buahe,  C.  J.  A  decree  of  foreclosure  and  sale  was  held  conclusive  in  trespass 
fejectmeot,)  by  the  purchaser  against  the  defendant,  though  not  a  party,  who  entered 
nnder  the  mortgagor  a  little  before  or  just  after  bill  filed.  (Griffia  T.  Wardlaw>  1 
Harp.  Law  Rep.  481.) 

A  feooe  covert  is  bound  by  a  decree  equally  as  if  sole ;  and  especially,  if  afWr  be> 
Mmittg  sole  she  acts  in  confirmation  of  the  decree.  (Bradstreet  v.  Clarke,  19  Wend* 
^  670,  ] ;  and  see  Martin  v.  Martin's  heirs,  5  Mart  Lou.  Rep.  N.  S.  165.  Brous- 
aanlv.  Bernard,  7  Lou.  Rep.  (Curry,)  916,  393,  4.) 

Nor  can  a  person,  not  a  party  to  a  bill,  use  the  decree  as  to  the  facts  it  finds,  as  evi- 
^eoct  against  one  who  was  a  party.  (Dorsey  v.  Gassaway,  3  Har.  U  John.  409.)  To 
vanamthe  former  decree  as  evidence,  both  parties,  or  those  under  whom  they  claim, 
BK»t  be  parties  to  both  suits ;  for  one  cannot  take  the  benefit  of  a  suit,  who  would  not 
have  been  prejudiced*  had  it  gone  against  him.  (Paynes  v.  Coles,  1  Munf.  87S.  Per 
l^<«oe,  J.  id.  S94.  Rees  v.  Lawless,  4  Litt  318,  319.)  "  The  rule  is,  that  a  judgment 
<>f  decree  cannot  be  evidence  in  favor  of  any  one  against  whom  it  cannot  be  used." 
(Bees  ?.  lawless,  4  Litt  319,  per  Boyle,  C.  J.  Per  Mills,  J.  in  Thompson  v.  Clay, 
S  Monroe,  361, 3.)  And  it  was  held,  in  one  case,  that  a  plea  at  law  of  a  former  suit 
^^V^odkg  in  equity,  could  not  be  sustained  where  the  parties  in  each  suit  were  not 
noDimlly  the  same,  though  the  suit  at  law  was  against  the  same  defendant  as  thefor- 
^^i  and  averred  to  be  for  the  benefit  of  the  complainat  in  equity.  (Davis  v.  Hunt,  9 
Bail  411)  The  rule  is  laid  down  with  great  strictness  on  English  authority  by  Harper, 
J*iDS.C.  (id.  415.)  A  record  which  cannot  be  used  against  parties  to  a  swt  on  trial, 
li^weaome  of  them  were  not  parties  to  the  record,  cannot  be  used  for  them.  (Chiles 
V.  Conley's  heirs,  3  Dana,  31,  3,  8.) 

Bm  thia  rale  of  strict  mutuality  of  parties  is  not  universal.  On  an  injunction  bill  filed 
^  T.  against  Toung  and  Martain  as  administrators  of  Jackson,  and  one  Clay  in  his 
own  r^  praying  a  discount  on  a  judgment  obtained  by  the  two  former  on  two  notes 
in  favor  of  Clay  against  T.,  assigned  by  Clay  to  Young  and  Martain ;  the  defendants 
P^ded  a  former  decree  against  T.  on  the  merits,  upon  a  bill  praying  the  same.relief ; 
^t  tlie  former  bill  alleged  that  the  assignment  of  one  of  the  notes  was  to  Young  akme^ 
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and  that  the  other  note  was  assigoed  to  Young  and  Martain,  without  averring  that 
they  received  the  assignment  in  their  capacity  ofadminiatratprs.  As  to  the  latter  va- 
riance, the  court  held  it  merely  one  of  description,  and  nojl,  therefore,  material.  As  to 
the  other  note,  they  admitted  that  Martain,  one  of  the  now  defendants,  was  not  to 
be  considered  as  a  defendant  in  the  former  bill;  but  if  T.  had  succeeded  against  Clay 
and  Youngy  neither  of  them  could  have  asserted  their  claim  on  the  note  afUrwards  f 
T.  made  too  few  parties,  and  the  decree  was,  therefore,  erroneous;  but  still,  pot  being 
reversed,  it  was  binding.  -  He  was  not  entitled  to  take  relief  against  one  of  two  hold- 
ing the  same  right,  and  then  proceed  against  them  joindy.  (Thompson  v.  Clay,  9 
Monroe,  859,  860,  1.)  Though  a  decree  against  several  defendants  will  not  a&ct 
the  rights  of  one  who  was  not  before  the  court,  and  is  erroneous  as  to  all;  yet,  until 
reversed,  it  is  operative  on  those  defendants  who  were  regularly  before  the  court 
(Cates  V.  Woodson,  3  Dana,  452,  455.)  • 

The  decree  and  proceedings  in  chancery  are  equally  admissible  as  a  record  at  law, 
to  show  rem  fp«am,  •though  between  .strangers,  and  especially  betwe«i  privies. 
(Schooling  v.  ATGee,  1  Monroe,  384.)  Where  F.  stipulated  that  if  there  was  a  de- 
cree for  a  deed  of  certain  land  for  which  he  (F.)  held  a  note  of  M.,  payment  should 
be  postponed  till  tlie  title  was  tried^  and  if  the  land  should  be'losty  the  note  should  be 
void ;  the  record  of  such  decree  was  held  evidence  against  F.  and  his  assignee  in  a  suit 
with  respect  to  the  note.  (Schooling  v.  M'Gee,  1  Monroe,  383,  8.)  A  decree  of  fore- 
closure and  sale  were  held  evidence  in  deriving  a  title  to  premises  between  persons, 
strangers  to  the  defendant,  though  he  was  no  party  to  the  suit  for  foreclosure.  (Sin- 
clair V.  Jackson  ex  dem.  Field,  8  Cowen,  548,  578.)  Such  a  decree  is  evidence  of  the 
mortgage,  which  need  not  be  produced,  (id.)  In  like  manner  a  decree  in  favor  of  tA- 
against  B.  that  the  latter  make  title,  was  received  as  evidence  of  a  power  of  attorney 
to  sell  from  D.  to  B.,  in  trespass  (ejectment,)  brought  by  A.  against  C.  a  stranger. 
(Koogler  V.  Huffman,  1  M'Cord,  495.)  So  a  decree  for  specific  execution  in  deraign- 
ing  a  title  was  held  evidence  of  iti  own  existence  and  its  effect  against  a  stranger. 
(Hall  v.  Carruth,  1  M'Cord,  507.  And  see  Barney  v.  Pattersod's  lessee,  6  Har..& 
John.  188.)  A  decree  that  the  vendor  of  land,  shall  Qonvey  to  a  third  person,  though 
the  vendee  be  not  a  party,  dissolves  the  relation  of  vendor  and  vendee,  and  the  latter 
may  obtain  title  from  a  third  person ;  and  on  ejectment  by  his  vendor,  the  articles  of 
-purchase  shall  not  conclude  as  to  the  title ;  but  the  decree  is  admissible  as  evidence 
against  the  vendor,  though  it  be  between  third  persons.  (Logan  v.  Steele's  heirs,  7 
Monroe,  101, 106,  7.)  A  decree  obtained  by  the  purchaser  of  land  against  M.  the 
enterer,  by  which  the  title  of  M.  was  decreed  to  the  complainant,  has  been  held  evi- 
dence against  a  third  person,  purchasing  such  title  aAerwards,  of  the  fiicts  which  it 
proves.  And  in  this  case  it  was  received  to  show  that  the  person  in  whose  favor  it 
was  rendered,  had  paid  M.  the  consideration  for  the  land,  and  so  was  a  bona  fide 
purchaser.  (Irby  v.  M'Kissack,  8  Yerg.  43.)  In  Louisiana,  a  judgment  or  decree  in 
favor  of  minors  against  the  representatives  of  their  tutor,  connected  with  the  tacit 
mortgage  which  the  old  code  created  on  the  land  of  the  tutor  as  security  in  favor  of 
the  minor,  was  hoklen  to  be  prima  facie  evidence  of  the  debt  in  favor  of  the  minors,  as 
against  persons  claiming  the  land  of  the  tutor  under  a  sale  and  conveyance  by  him. 
(Winter  V.  Thibodeauz's  ex'rs,  8  Lou.  Rep.  (Curry,)  198, 199.)  But  it  is  sutgect  to 
be  assailed  as  fraudulent  or  collusive,  (id.  199.) 
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&w&r  a  decree  against  an  executor  ia  evidence  of  a  debt  against  deviseea,  on  a 
bin  filed  to  charge  the  real  estate,  is  a  question  upon  «hich  there  has  been  some  slight 
divenity  of  opinioii.    In  Maryland,  it  seems  to  be  no  evidence  of  the  debt,  nor  to  affect 
the  hein  or  deviaees  in  any  respect.    (Quvall  v.  Green,  4  Har.  &  John.  270.    See  al- 
to Harwood  v.  Rawling's  heirs,  id.  1S6.    Carnan  v.  Turner,  6  id.  65.    Gaitherv. 
WM,  S  Gili  &  John.  959.)    In  New- York,  the  same  doctrine  has  been  recognized ; 
(Osgood  ▼.  Manhattan  Co.  3  Cowen's  Rep.  613,  per  Sudam,  senator.  Scott  v.  Young, 
4 Paige 542,  546,  per  Walworth,  Ch.)    So  also  it  seems  in  Tennessee;  (Neal  ▼• 
ITGombs,  %  Yeig.  Rep.  10.)    In  Virginia,  an  early  case,  (Mason^  devisees  v.  Peter's 
tAm'n,  1  Mun£  Rep.  437,)  inclines  strongly  in  &vor  of  the  rule  as  understood  iu  Ma- 
lylaod  tad  New- York ;  and  in  Deneall  v.  Stump's  ex'rs,  (8  Peter's  Rep.  538,  531,) 
ManfaBll,  C.  J.  says — ^^  It  is  understood  to  be  settled  in  Virginia,  that  no  judgment 
igiioMtfae  exeeutoFB  can  bind  the  heirs,  or  in  any  manner  affect  them."    But  several 
yttn\«fbre  the  latter  decision,  the  same  learned  judge,  in  the  C.  C.  of  the  U.  S.  for 
tbedistnciofVii^nia,  held,  that  a  decree  against  the  executor  was  prima  facie  evi- 
dence gainst  the  heir  or  devisee,  though  not  conclusive.    (Garnett  v.  Macon,  6  Call, 
Me.  S.a3Brockenb.l85,313.) 

The  Rgularity  er  error  of  the  proceedings  in  the  court  of  chancery  where  the 
latter  WIS  previously  beard  is  not  the  subject  of  inquiry ;  held,  of  the  U.  S.  circuit  court 
in  YenuDt,  (Bates  v.  Delavan,  5  Paige,  899.)   In  this  case  the  circuit  court  had  erred 
IB  gnntiog  reUef  in  a  case  not  proper  for  it    (id.  and  see  per  Duncan,  J.,  in  M'Pher- 
en  V.  Cimli^  11  Serg.  &  Rawie,  433.)    The  decree  is  not  impeachable  by  an  action 
^fiisd,  while  it  is  in  force;  held,  in  an  action  on  the  case  for  obtainining  a  chancery 
<Ieeiee  on  a  fijse  and  forged  evidence,  (Peck  v.  Woodbridge,  3  Day,  30,  36.)    Nor 
^oAitnaDy  ia  any  form  because  the  merits  were  wrongly  decided.    (Gamer'sadm'r  v. 
SMe,  5  Litt  314.)'   Nor  because  it  was  entered  as  on  the  merits  by  mistake,  when 
it  was  ioteaded  to  be  a  dismission  for  want  of  prosecution,  (id.)  Where  there  was  an 
audit aad decree  against  a  trustee  to  pay  over  monies;  in  an  action  subsequently 
I^RN^toa  luB  trustee  bond  and  on  executing  a  writ  of  inquiry,  evidence  that  he  had 
ttX  received  assets  as  trustee  to  satisfy  the  decree,  was  held  inadmissible  as  impeach- 
iogtbe  decree  which  went  on  (he  ground  of  assets.    (Butler  v.  The  State,  use  of 
Goatee,  5  Gill  &  John.  51 1 .)    In  ejectment,  a  party  claimed  title  under  a  decree  of  sale 
igalnst  oaknown  owners,  pursuant  to  a  statute  requiring,  to  warrant  the  decree,  proof 
by  affidavit  that  the  owners  were  unknown.    It  was  objected  that  no  such  proof  ap- 
peared to  have  been  made,  as  the  kiw  required,  by  affidavit  annexed  to  the  bill.    Held 
enor  or  irregularity  only,  not  a  want  of  jurisdiction,  and  that  the  decree  could  not  be 
qaestuDed  for  the  forma*  cause.    (Berry  v.  Berry's  heirs,  3  Monroe,  ^10^^  7.)    But  see 
Deoaing  v.Ck^rwin,  1 1  Wend.  653,  from  which  it  appears  that  this  would  be  a  want  of 
jnriidietion  and  all  would  be  void.    (See  3  N.  Y.  R.  S.  323,  §  35,  in  connection  with 
id.  830,  §  84  &  85.)    In  case  against  a  sheriff  for  neglect  to  levy  under  a  fi.  fa.  from 
dnaeery,  though  it  was  plainly  irregular  by  the  practice  of  the  court,  yet  not  being  set 
aside,  the  court  of  law  would  not  allow  the  irregularity  to  be  set  up  as  a  ground  of 
defence.   (Harv^  ▼•  Huggins,  2  Bail.  353,  363,  et  seq.)    The  justice  of  the  former 
decree  eaanot  be  questioned  by  an  answer  to  a  bill  of  revivor.    (Arnold  v.  ^tylcs,  3 
Blackr.391,393.) 
VoL.L»  116 
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"  tt  is  Very  important  to  see  how  purchasers  under  an  order  of  sale  by  a  court  of 
chancery  stand,  where  sales  can  only  he  resorted  to  for  payment  of  judgment  creditors^ 
In  default  of  personal  estate.  A  purchaser  under  the  decree  is  never  affected  by  even 
fl  palpable  error  in  the  decree,  e.  g.  in  not  giving  day  to  a  judgment  creditor  to  show 
cause,  or  in  directing  too  much  to  be  sold,  or  in  decreeing  sales  to  satisfy  judgment 
debts  without  an  account  of  the  personal  estate."  (Per  Duncan,  J.  in  MTherson  v. 
Cunliflf,  11  Serg.  &  Rawle,  453.) 

A  decree  of  foreclosure  and  sale  were  proved  in  deraigningthe  plaintiff's  title.  TIjc 
defendant  objected  certain  irregularities;  but  the  court  answered  that  he  could  not  do 
this,  as  he  Was  a  stranger  claiming  on  the  ground  of  title  paramount.  (Sinclair  ▼. 
Jackson,  ex  dem.  Field,  8  Cowen,  543,  57&.) 

But  jurisdiction  is  inquirable  into.  (Hines  v.  Oldham,  2  Monroe,  S67.  Williams  r* 
Preston,  3  J.  J.  Marsh.  603,  607,  610.  Rogers  t.  Wood,  3  Bam.  &  Adolph.  845*) 
Agreed,  per  O'Neal,  J.  in  Harvey  v.  Huggins,  2  Bail.  363.  And  it  was  held  of  a  decree 
of  the  U.  S.  circuit  court  of  Vermont,  that  a  part  of  its  decree  being  in  rem,  was  good 
as  to  a  non-resident  having  n6  notice ;  but  another  part  iapenonam  was  held  void. 
(Bates  V.  Delavan,  5  Paige,  299,  304.)  And  per  Walworth,  Cb.  <*  By  the  lex  lod  rH 
ntcRy  property  belonging  to  a  person  who  is  not  within  the  jurisdiction  of  a  court  of  law 
or  equity  may  be  made  subject  to  the  jurisdiction  of  the  court,  so  as  to  render  the 
judgment  or  decree  of  such  court  binding,  as  a  proceeding  tn  rem^  against  the  property 
within  its  jurisdiction.  But  where  the  defendant  or  any  party  proceeded  against  does 
not  reside  in  the  state  or  country  where  the  suit  is  brought,  and  is  not  served  with  pM* 
cess  and  does  not  appear,  the  judgment  or  decree  in  such  suit  will  not  be  aBowed  to 
operate  inperMnam,  against  such  party,  in  the<;ourts  of  any  other  state. 

"  This  q;uestion  appears  to  have  arisen  and  been  decided  in  the  same  Way  in  nearly 
half  of  the  states  of  the  Union ;  and  I  am  not  aware  that  the  courts  of  any  state  have 
held  such  a  proceeding  conclusive  upon  the  rights  of  a  party  proceeded  against,  who 
has  not  appeared  or  otherwise  submitted  his  rights  to  the  decision  of  the  court  in 
which  such  proceedings  were  instituted.  (See  1  N.  Hamp.  Rep.  343 ;  6  Pick.  Mass. 
Rep.  332;  4  Conn.  Rep.  380;  3  Verm.  Rep.  263;  5  John.  Rep.  37;  1  DalL  Penn. 
Rep.  261 ;  2  Leigh's  Virg.  Rep.  172 ;  1  Dev.  N.  C.  Rep.  187 ;  1  Bailey's  S.  C.  Rep. 
342 ;  Hard.  Kent.  Rep.  413;  2  Yerg.  Tenn.  Rep.  484;  6  Ham.  Ohio  Rep.  44,  117 ; 
2  Blackf.  Indi.  Rep.  108;  1  Breese's  111.  Rep.  259;  3  Stewart's  Alab.  Rep.  380,  899, 
445 ;  Missouri  Rep.  517,  539 ;  3  Mason's  C.  C.  Rep.  351.}"  The  learned  chance]k>r 
also  cites  and  adopts  the  argument  of  Judge  Story,  (Confl.  of  Laws,  458,  §  546.  Idem^^ 
508,  §  609.)  That  jurisdiction  is  inquirable  of,  see  also  Williams  v.  Preston,  S  J.  J. 
Marsh.  610 ;  and  per  Duncan,  J.  in  M'Pherson  y.  Cunliff,  1 1  Serg.  &  Rawle,  438 ; 
Abbe  V.  Goodwin,  7  Conn.  Rep.  377,  and  ante,  note  637,  p.  90S  et  seq.  A  decree  of  a 
county  court  requiring  a  defendant  (a  resident  of  the  county)  to  convey  lands  situate 
in  another  county,  does  not  operate  in  rem  so  as  to  affect  the  title  to  the  land,  but  can 
be  enforced  inpersonam  only.  (Aldridge  v.  Giles,  3  Hen.  &  Munf.  136.)  But  juris* 
diction  of  the  person,  even  in  a  court  of  chancery  of  a  neighboring  state,  will  be  pre* 
sumed,  as  well  as  that  it  acted  in  all  other  respects  within  its  jurisdiction,  and  hence 
such  jurisdiction  need  not  be  averred  in  pleading  the  decree ;  e.  g.  actual  notice  to  the 
party  wiU  be  presumed.  If  he  had  not  any  notice,  it  lies  with  him  to  shew  that ;  and 
if  the  notice  was  constructive  merely,  so  as  to  reduce  the  decree  to  the  grade  of  pHma 
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faeie  evidence  only,  he  should  show  tliat  (Williams  v.  Preston,  S  J.  J.  Marsh.  600, 
603.)  But  see  Ulliot  v.  Ray,  3  Blackf.  Rep.  31,  and  note  (3.)  If  chancery  have  not 
jurisdictioQ  of  the  subject  matter,  as  a  bill  filed  for  damages  for  breach  of  warranty  in 
the  sale  of  a  chattel,  a  general  dismissal  will  not  bar  an  action  for  the  damages. 
(Agreed  per  Cabell,  J.  in  Pleasants  v.  Clements,  3  Leigh,  489.)  In  debt  on  a  chancery 
decree  of  Mississippi,  agiinst  executors,  the  defendants  were  allowed  to  show  that  the 
decree  passed  after  the  death  of  their  testator.  No  notice  being  taken  of  his  death  on 
the' record,  the  court  there  had  no  jurisdiction  of  the  person;  and  the  decree  was 
therelbre  void.  (Kelly  v.  Hooper's  ex'rs,  3  Yerg.  395,  6.)  In  Kentucky,  as  a  circuit 
court  has  no  power  to  enjoin  a  judgment  in  another  county,  a  bill  for  such  injunction 
dismissed  absolutely  will  be  no  bar  to  a  similar  bill  in  the  proper  court.  (Lancaster 
V.  Lair,  1  Dana,  109.) 

ItlsQot  essentia]  to  a  decree  in  chancery,  as  matter  of  evidence,  that  it  shoiUd  bo 
enrolled.  Elven  a  final  decree  may  be  received  without  that  formality.    (Bates  v.  * 
Delavan,  5  Paige,  299,  303,  4.    Winans  v.  Dunham,  5  Wend.  47.)    In  this  respect 
there  isadifierence  between  chancery  and  common  law  courts  of  record.  See  ante,  note 
550,  p.  799. 

The  declaration  in  debt,  on  a  foreign  decree,  claimed  the  principal  sum,  stating  it; 
and  the  costs,. stating  them.  Plea,  nul  tiel  record.  The  clerk's  certificate  was  formal 
as  to  the  principal  sum,  but  not  sufficient  as  to  the  costs ;  being  a  mere  memorandum 
It  the  foot.  Yet  held  sufficient  to  support  the  declaration  as  to  the  principal  sum,  on 
that  issue.  The  mere  memorandum  of  the  clerk  is  no  part  of  the  record.  -  (Hunt  v. 
I-yle,  6Yerg.413.) 

The  court  will  not  look  into  the  records  of  other  causes  in  court,  to  search  for  proof; 
tbongb  ibey  may  know  that  it  exists  there.  If  pertinent,  the  records  in  such  causes 
must  be  regularly  introduced  as  evidence  in  the  principal  cause.  (Hart  v.  Bleight,  5 
MonTBc,a74.) 


NOTE  640— p.  358. 

^  Oresley's  Eq.  Ev.  833,  833.  These  rules  were  adopted  by  Oakley,  J.  in  Belden 
^'  Davies,  2  Hall's  Rep.  N.  Y.  C.  P.  444.  They  ve  sustained  by  various  American 
<^8es.  (Owens  v.  Dawson,  1  Watts,  149,  150.  Francis  v.  Hazlerig's  ex'rs,  1  Marsh.  ^ 
l^w.  Rep.  93,  94.  Rees  v.  Lawless,  4  Litt.  218.)  The  doctrine  of  the  text  as  to  bills 
'D  evidence  is  ably  sustained  by  Judge  Mills'  argument  in  Rankin  v.  Maxwell's  heirs,  2 
^srsh.  Ren.  Rep.  488,  491.  And  see  per  Bailey,  J.  in  Rex  v.  Ail  Saints,  1  Man.  & 
%U67. 

^^  formerly  filed  by  the  witness  was  offered  in  evidence  to  contradict  what  he 
^wiwore.  He  said  his  counsel  filed  it,  that  he  had  never  read  it,  but  he  believed  his 
^UQ8e]  tdd  him  what  he  meant  to  insert  in  it.  The  bill  was  neither  signed  nor  sworn 
^  ^ytbe  witness :  held  inadmissible.  (Belden  v.  Davies,  2  HaU's  Rep.  N.  Y.  C.  P.  483.) 

^otoQ  a  question  whether  the  parties'  alleged  agent  had  acted  within  the  scope  of 
^is  authority  in  making  a  deed,  a  bill  filed  by  some  of  the  parties,  even  while  infants, 
'Agnizing  the  title  set  up  in  ejectment  as  derived  under  that  deed  to  one  J.  was 
f^ceived  among  various  other  circumstances,  though,  for  aught  that  appeared,  the  bill 
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had  been  ffled  by  counsel  and  contained  merely  his  owb  aoggestions.    (M'Connell  v. 
Bodwry'a  heirs,  4  Monroe,  893,  395.)    Quere. 

And  a  part  of  the  records  of  a  bill  and  decree  between  the  same  parties,  were  received 
as  evidence  to  identify  land  conveyed  under  the  decree  with  that  which  the  party  had 
contracted  to  convey  as  the  condition  on  which  his  antagonist  was  to  pay  him  money. 
And  the  court  held,  that  only  so  much  of  the  proceedings  in  chancery  need  be  read  as 
were  pertinent  to  show  the  identity.  (Francis  v.  Hkzlerig's  ex'rs,  1  Marsh.  Ken.  Rep. 
93, 94, 50  And  per  Boyle,  Ch.  J.  *<  The  general  rule  on  this  subject  is,  that  the  whole 
of  the  record  which  concerns  the  matter  in  question  should  be  produced ;  and  as  the 
bill  and  decree  were  all  that  was  necessary  to  ahew  the  identity  of  the  land  conveyed ^ 
and  that  which  the  defendants  in  error  had  contracted  to  convey,  it  was  evidently  not 
incumbent  upon  them  to  produce  atiy  other  part  of  the  record."  (Francis  v.  Hazle- 
rig's  ez'rs,  I  Marsh.  Ken.  Rep.  95.) 


NOTE  641— p.  859. 

We  saw,  ante,  p.  154  of  the  text,  and  note  392,  p.  384,  5,  that  a  clear  and  positive 
denial  on  oath  must  be  overcome  by  more  than  one  witness,  or  a  decree  cannot  be 
made  against  the  answer.  In  this  general  position,  there  is  no  disagreement  among 
the  cases  cited,  or  others.  (Bibb  v.  Smith,  1  Dana,  580,  581.  Webb  v.  Pell,  4  Paige, 
868,  873,  8.  M'Neil  v.  Magee,  5  Mason,  344.  Green  v.  Vardiman,  3  Blackf.  334. 
JenisoB  v.  Graves,  3  Blackf.  440.  Hoomes  v.  Smock,  1  Wash.  Rep.  889,  393.  Love 
V.  Braxton,  5  Call,  537,  543, 8.  Gray  v.  Farris,  7  Yerg.  155.)  The  answer  of  a  de- 
fendant is  equally  within  the  rule,  though  it  be  doubtful  whether  he  was  properly  made 
a  party.  (Field  v.  Field,  6  Granch,  8,  34,  35.)  So,  whether  it  answer  the  charging 
or  stating  part  of  the  bill.    (Smith  v.  Clark,  4  Paige,  368,  870.) 

We  noticed,  also,  in  the  same  note,  that  if  the  answer  set  up  a  distinct  fact,  not  re- 
sponsive to  the  bill,  and  issue  be  taken  on  such  fact,  it  lies  with  the  defendant  to 
prove  it ;  for  then  the  answer  cannot  be  taken  as  evidence.  In  addition  to  the  cases 
there  cited,  and  to  the  same  effect,  see  the  following:  Taylor  v.  Knox's  heirs,  1  Dana, 
391,  894.  Green  v.  Yardiman,  3  Blackf.  834.  Green  v.  Hart,  on  appeal,  1  Johns. 
Rep.  580.  The  case  of  Green  v.  Hart  furnishes  a  very  exact  illustration  of  this  rule. 
There  the  complainant  claimed  in  his  bill,  that  a  certain  note  against  the  defendant  had 
been  assigned  to  him,  the  complainant,  for  a  valuable  conmderation,  but  inquired  noth- 
ing as  to  usury.  The  defendant  in  answering,  alleged  usury  in  the  assignment  This 
not  being  responsive,  it  was  held,  that  proof  of  the  written  assignment,  endorsed  by  the 
assignor,  established  a  valuable  consideration ;  and  the  distinct  fact  of  usury  being  put 
in  issue,  the  defendant  must  prove  it.  But  had  he  denied  a  valuable  consideration,  it 
would  have  lain  with  the  complainant  to  make  that  out  with  the  usual  strength  of 
proof  required  to  meet  a  responsive  denial ;  though  the  endorsement  of  the  note  im- 
ported a  consideration,  and  there  was  no  need  of  the  averment  of  any  consideration  in 
the  bill.    (See  the  opinion  of  Spencer,  J.  1  John.  590.) 

We  likewise  noticed  what  would  or  would  not  amount  to  a  clear  and  positive  denial 
within  the  rule,  ante,  note  394,  p.  387.  That  the  defendant  does  not  recollect,  is  not  a 
denial,  nor  equivalent  to  an  allegation  that  he  does  not  believe.    (Talbot  v.  Sebree's 
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heiis,  1  Dana,  56.)  And  if  he  have  no  personal  knowledge  of  the  fa  ct,  though,  he  deny 
It,  the  testimony  of  one  witness  will  he  sufficient  to  countervail  it.  (Combs  v.  Boswell, 
1  Dana,  479, 474«)  The  answer  of  a  minor  by  his  guardian  ad  litem^  must  have  some 
effect  where  it  denies  a  fact,  and  should  he  overcome  by^roof.  (Doyle  v.  Sleeper,  1 
Dana,  531, 541.)  Where  administrators  answer,  professing  ignorance,  &c.  but  at, the 
lime  time  putting  the  matter  distinctly  in  iBsue  by  a  denial,  how  far  a  court  of  equity 
iriD  decree  on  the  oath  of  a  single  witness  against  the  answer,  quere.  (Hunt  y.  Rous- 
mtiuer,  S  Mason,  394,  303.)  Even  tlie  total  omission  in  an  answer  to  notice  ^cls 
cfaaiged  in  the  bill,  but  not  there  stated  to  be  within  the  defendant's  knowledge,  and 
vineh  are  not  presumably  within  his  knowledge,  shall  not  be  taken  as  an  admission  of 
those  &ct8,  bat  they  most  be  proved :  Held,  of  a  bill  filed  to  charge  a  surety  separate- 
ly, which  bin  charged  the  death  and  insolvency  of  the  principal  as  the  ground  of  pro- 
eeeding  against  the  surety;  these  two&cts  not  being  noticed  in  the  answer  of  the 
safety.   (Long  v.  Dupuy,  1  Dana,  104,  5.) 

It  is  abo  proper  to  observe,  that  though  an  answer  responsive  to  a  bill  be  evidence, 
yet  it  is  but  parol  evidence,  subject,  as  such,  to  every  objection  of  incompetency  where 
it  seeks  to  vary,  contradict,  or  impeach  a  writing,  &c.  Therefore,  where  the  answer 
admitted  a  deed,  but  spoke  of  its  object,  in  order  to  vary  its  apparent  effect,  though  the 
deed  was  inquired  of  by  the  bill,  and  the  answer  was  responsive  as  to  its  execution, 
fce,  tM  answer  was  held  inadmissible  when  offered  to  vary  its  effecL  (Jones  v.  SIu- 
by,  5  Bar.  &  Johns.  573,  S81.) 

The  general  force  of  an  answer  as  evidence,  in  any  respect,  may  be  overcome  by 
stroDg  contradictory  testimony  in  respect  to  particulars,  especially  if  it  amount  to  the 
establishment  of  perjury  against  the  answer.  (Countz  v.  Geiger,  1  Call,' 190,  19S.) 
Oa  trying  sn  issue  of  fact  awarded  by  chancery,  the  defendant's  answer  being  offered 
ia  his  behalf  was  rejected  as  proo(  because  it  had  been  overcome  by  depositions  of 
more  tfaaa  one  witness  contradicting  it  (Cartwrightfv.  Godfrey,  1  Murph.  423.)  On 
ta  issue  to  try  the  validity  of  a  will  under  the  Ohio  statute,  the  answer  cannot  be  read. 
(Green  v.  Green,  5  Hamm.  S78.) 

Where  an  answer  on  oath  is  waived  pursuant  to  the  New- York  statute,  (2  R.  jS. 
175,  stated  ante,  note  892,  p.  385,)  the  answer  is  not  evidence  in  favor  of  the  defend- 
ant fur  any  purpose ;  but,  as  a  pleading,  the  plaintiff  may  avail  himself  of  its  admissions 
and  aDegations  to  establish  the  case  made  by  his  bilL  (Bartlett  v.  Gale,  4  Paige,  508, 
507.) 

Ibwan  answer  in  response  to  the  bill  is  to  be  eonstrued  in  other  parts  in  support 
ofilselC  Ke  Cbson  v.  Mdrris,  10  Johns.  Rep.  524.  Although  such  an  answer  may  con- 
tun  circumstanees  discrediting  itself  and  making  out  the  complainant's  case  contrary 
to  a  general  denial  of  that  case  in  the  answer,  yet  where  the  answer  denied  all  fraud u- 
1^  intent  against  creditors,  which  was  charged  in  the  bill,  though  it  admitted  certain 
eireunMaoces  which  might  have  been  relied  on  as  indicia  of  such  intent,  the  cause  be- 
ing heard  on  bill  and  answer,  hekl,  that  the  general  denial  of  the  intent  should  prevail. 
(Conningfaam  v.  Freeborn,  11  Wend.  240,  252,  8.)  But  it  would  be  otherwise  if  cir- 
caoKtanoes  had  been  admitted  showing  fraud  per  $e.  (id.  252, 8,  per  Nelson,  J.)  How 
&r  an  answer,  though  responsive  to  the  bill,  sliall  be  held  to  destroy  its  own  denial  or 
^xphaatioiiB,  by  the  admission  of  inconsistent  circumstances,  see  Jackson  v.  Hart,  1 1 
Wend.  84S,  and  especially  the  opinbn  of  Savage,  C.  J.  id.  848,  9,  and  a  strong  minor- 
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ity  of  the  court  of  errors,  the  general  views  of  whom  were  not  denied  by  the  majority, 
though  they  came  to  a  different  result  The  former  thought  the  circumstances  disclos- 
ed by  the  answer  itself  sufficiently  strong  to  overcome  the  matter  of  defence  it  set  up. 
The  latter  thought  they  amounted  to  no  more  than  suspicion  of  its  falsity.  And  see 
Pierson  v.  Catlin,  3  Verm.  Rep.  272,  stated  ante,  note  293,  p.  287. 


NOTE  642— p.  359. 

One's  answer  in  chanceiy  being  a  confession,  is  always  evidence  against  him,  when 
pertinent,  whoever  may  have  been  parties  in  the  cause  wherein  it  was  interposed. 
(Grant  v.  Jackson,  1  Peak.  Gas.  203.  Kiddie  v.  Debrutz,  I  Hayw.  420.  Mims  v. 
Mims,  3  J.  J.  Marsh.  103,  109, 110.  Per  Bayley,  J.  in  Rowe  v.  Brenton,  3  Mann.  & 
RyL  271,  2.  Roberts  v.  Tennell,  3  Monroe,  247,  249.  Hunter  v.  Jones,  6  Rand. 
641.    Gresley's  Eq.  Ev.  323.) 

But  it  is  not  at  law  evidence  for  the  party  in  any  respect,  unless  his  antagonist 
choose  to  use  it,  even  though  it  was  called  out  on  a  bill  of  discovery  for  the  purpose  of 
the  very  suit  at  law  in  which  it  was  offered.  It  is  therefore  entirely  in  the  election  of 
the  party  calling  for  it,  whether  he  will  use  it  or  not.  He  may  refuse,  and  prove  his 
entire  cause  by  other  evidence,  or  he  may  use  it  and  disprove  by  other  evidence,  all 
^  allegations  in  it  detrimental  to  his  cause,  .(^oui*^  ^*  Gregory,  3  Litt.  378.)  The 
same  rule  holds  of  a  bill  of  discovery  in  aid  of  a  defence  in  chancery.  Held  there,  that 
a  defendant  to  a  cross  bill  could  not  use  his  answer  in  evidence,  unless  it  was  first  in- 
troduced by  the  plaintiff.    (Phillips  v.  Thompson,  1  John.  Ch.  Rep.  131.) 

A  demurrer  or  plea  to  a  bill  is  not  evidence.  The  now  defendant  at  law  had  filed  a 
bill  against  the  plaintiff,  setting  up  the  matter  of  defence  to  the  present  action.  The 
plaintiff  (defendant  in  the  first  stfit)  had  demurred  to  the  bill,  but  the  demurrer  hemg 
overruled,  be  had  pleaded  to  that  part  of  the  bill  respecting  the  defence.  The  defen- 
dant in  the  suit  at  law  proposed  to  read  the  chancery  proceedings  in  evidence  on  the 
trial,  as  amounting  to  an  admission  of  the  matter  of  defence.  But  Abbott,  C.  J.,  re- 
fused the  evidence,  observing  that, "  afler  a  demurrer  to  a  bill  in  equity,  if  the  demurrer 
were  overruled,  the  party  might  still  go  on  and  answer;  and  that  consequently  the  de- 
murrer was  not  to  be  taken  as  an  absolute  admission  of  Ihe  facts  charged  ;  and  that  on 
the  same  principle  a  plea  in  equity  could  not  be  so ;  for  it  amounted  merely  to  a  state- 
ment of  tlie  circumstances  to  prove,  that,  supposing  the  facts  charged  to  be  true,  the 
defendant  is  not  bound  to  answer.  It  could,  therefore,  no  more  amount  to  an  admis* 
sion  of  those  facts,  than  a  witness  who  declines  to  answer  a  question  can  be  held  to 
admit  the  fact  inquired  into."    (Tompkins  v.  Ashby,  1  Mood.  &  Malk.  32,  3.) 


NOTE  o'43— p.  359. 

See  the  next  succeeding  note. 

Such  16  the  general  rule.  (Crummcn  v.  Cavenah,  1  Mart.  Lou.  Rep.  N.  S.  532. 
Roberts  v.  Tennell,  3  Monroe,  249.  Lawrence  v.  Ocean  Ins.  Co.  11  John.  Rep.  241, 
260,  per  Thompson,  C.  J.  And  see  ante,  notes  200, 201  and  202,  pp.  223  to  331,  as  to 
the  taking  of  confessions  together.    Also  Gresley's  Eq.  Ev.  324,  5.)    But  it  is  not  true 
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that  because  the  whole  may  be  read,  all  parts  of  an  answer  indiscriminately  are  evi- 
dence even  at  litw,  and  in  respect  to  a  bill  of  discovery.  The  plaintiff's  counsel  having 
read  in  evidence  the  answer  of  the  defendant  at  law  to  a  bill  of  discovery,  and  the 
defendant's  counsel  ofiering  to  read  thejresidue;  on  objection,  the  court  said — *'  The 
bOI,  if  it  contain  any  facts  useful  to  the  defendant,  is  evidence  for  him  against  the  plaintiff. 
The  answer  of  the  defendant  is  evidence  for  him,  so  far  as  it  is  responsive  to  the  call 
in  the  bill  for  discovery,  or  connected  necessarily  with  the  responsive  matter,  or  ex- 
planato7  of  it  So  &r  as  the  answer  in  such  a  case  sets  up  matter  not  responsive  to 
the  call  of  the  bill,  or  is  not  necessarily  connected  with  or  explanatory  of  it,  it  cannot 
be  used  in  evidence  by  the  party  making  it«  (Methodist  Church  of  Cincinnati  v. 
Wooj,5Ham.  Rep.  384, 5.)  And  though  a  defendant  has  a  right  to  claim  that  the 
whokaball  be  read  and  taken  together,  yet  it  does  not  follow  that  all  in  his  favor  shall 
operate  as  evidence  for  him  of  equal  weight  with  that  which  goes  against  him.  Btft 
the  attegaUoos  adverse  to  the  plaintiff  may  either  be  discredited  by  matter  apparent  on 
the  answer  itself,  as  we  noticed  ante,  note  394,  p.  387,  8,  or  by  proving  perjury  in 
Bome  particulaiB,  (Countz  v.  Geiger,  1  Call,  190, 193,)  or  by  direct  proof  contradicting 
all  the  allegations  adverse  to  the  cause  of  the  party  who  called  for  the  answer.  (Notfrse 
V.  Gregory,  5  Lilt.  378.)  For  as  we  have  seen  both  by  the  text,  ante,  859,  and  severa] 
of  the  notes,  an  answer  is  like  any  other  confession,  and  must  be  governed  by  the  same 
rules;  and  we  saw  a  great  variety  of  cases,  ante,  note  303,  p.  380,  wherein  the  jury 
migfatgive  full  credit  to  the  portion  making  against  the  party,  and  reject  all  that  made 
for  him,  though  j>nfiui/ac»e,  both  confession  and  answer  must  receive  equal  credit 
whether  for  or  against,  and  one  would  balance  tlie  other.    (Ante,  note  301 ,  p.  336.) 

Where  parts  of  the  answer  are  used  as  evidence  against  the  defendant  in  equity,  he 
is  not  entitled  as  of  course  even  to  read  the  whole.  The  master  of  the  rolls  ruled,  that 
if  a  plaintiff  read  a  passage  of  the  defendant's  answer  as  evidence  of  a  particular  fact, 
the  defendant  had  no  right  to  read,  as  evidence,  any  subsequent  matter,  although  it 
might  be  connected  with  the  passage  which  the  plaintiff  had  read  by  such  words  as 
"  but,"  <<  and,"  &c.  unless  the  subsequent  matter  was  explanatory  of  the  passage  read 
^y  the  plaintiff.  (Davis  v.  Spurling,  1  Russ.  &  Mylne,  64.)  But  the  plaintiff  is  com- 
pellable to  read  all  other  passages  in  the  answer  which  are  explanatory  of  the  passage 
^^^i  whether  such  other  passages  are  connected  in  point  of  grammatical  construction, 
or  separated  by  passages  relating  to  distinct  subjects.  (Nurse  v.  Bunn,  5  Sim.  335. 
^  see  Bartlett  v.  Gillard,  8  Russ.  149,  infra.)  An  answer  was  put  in  without  oath, 
that  bei^g waived  under  the  N.  Y,  statute ;  and  per  Walworth,  C.  in  Bartlett  v.  Gale, 
4 Paige,  507:  "  The  plaintiff's  counsel  is  wrong  in  supposing  that  the  whole  answer 
iittt  be  taken  together  as  evidence,  and  that  the  complainant  cannot  avail  himself  of 
the  adinissioDS  in  one  part  of  it,  without  being  also  bound  by  the  statements  and 
sliegatioQB  in  other  parts  of  the  same  answer.  This  is  not  so,  even  where  the  com- 
plainant  calls  for  an  answer  on  oath,  except  as  tb  those  parts  of  it  which  are  responsive 
to  the  bill  But  where  an  answer  on  oath  is  waived,  ahhough,  as  a  pleading,  the 
plaintiff  may  avail  hipiself  of  admissions  and  allegations  in  the  answer  which  go  to 
estahliah  the  case  made  by  the  bill,  such  answer  is  not  evidence  in  favor  of  the  defendant 
^  My  purpose.*' 

Where  a  passage  read  by  a  plaintiff  refers  to  another  passage,  the  btter  is  to  be  read 
^^7  fi>r  the  purpose  of  explaining  or  qualifying  the  thing  in  respect  of  which  the  refer- 
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cnee  is  made ;  and  not  for  the  purpose  of  iDtroducing  new  fiicts  which  do  not  explaia 
or  qualify  that  thing,  though  such  new  facts  he  connected  in  grammatical  cooitniclioD 
with  that  which  must  he  read«    (Bartktt  v.  Gillard,  8  Rusb.  149.) 


NOTE  644— p.  859. 

See  the  next  preceding  note;  also  Lawrence  v.  Ocean  Ins.  Co.  11  Johns.  Rep.  841, 
fi60,  per  Thompson,  C.  J.  Roberts  v.  Tennell,  8  Monroe,  349,  S.  P.  adverted  to  as 
decided ;  Peak.  Ev,  56,  is  there  cited  by  Boyle,  C.  J.  and  questioned  as  not  being  main- 
tainable in  principle. 

Roberts  v.  Tennell  decides,  that  where,  at  law,  the  answer  in  chancery  of  the  de- 
fendant, as  put  in  to  the  original  bill,  is  used  against  him,  he  shall  not  be  allowed  lo  read 
his  subsequent  answer  to  an  amended  bill,  though  in  the  same  cause.  In  that  caae  it 
was  not  offered  in  explanation  of  the  first  merely,  but  as  evidence  in  general  (8  Mon- 
roe, 349,  350.)  <*  It  is  true,"  says  Boyle,  C.  J.,  ''  that  wherever  the  declaration  of  a 
party  is  used  as  evidence  against  him,  the  whole  of  it  must  be  taken  together,  as  well 
that  which  operates  in  his  favor  as  that  which  makes  against  him ;  and  hence  it  is  an 
established  rule,  that  if  an  answer  of  a  party  is  used  against  him,  he  has  a  right  to  in- 
sist upon  the  whole  of  it  being  read.  But  regularly  it  is  only  the  whole  statement  which 
he  makes  at  the  same  time,  which  he  has  a  right  to  insist  upon  being  read  in  his  fiivor, 
when  a  part  of  it  le  used  against  him;  and  therefore,  if  a  statement  made  at  one  time 
is  used  against  a  party,  it  does  not  make  a  statement  used  by  him  at  a  different  time 
evidence  in  his  favor."  (id.  349.  See  per  Golden,  senator,  in  Murray  v.  Coster,  4 
Cowen,  680,  S.  P. ;  and  ante,  note  301,  p.  335,  on  the  point  that  one  distinct  confesaioii 
cannot  be  used  to  explain,  qualify  or  contradict  another.) 


NOTE  645— p.  860. 
See  ante,  note  394,  p.  387,  and  the  next  note,  post. 


NOTE  646— p.  860. 


See  Gresley's  £q.  Ev.  835. 

This  distinction,  that  by  calling  for  discovery  on  oath,  you  merely  admit  the  com- 
petency of  your  adversary  personally  as  a  witness,  but  not  thecompetency  of  the  mat- 
ter he  may  set  up,  has  been  acted  uj)on  in  other  courts,  and  is  obviously  a  disttnctioa 
which  must  frequently  arise.  In  Jones  v.  Sluby,  stated  ante,  note  641,  p.  935,  we  no- 
ticed that  it  was  inadmissible  to  vary  by  parol  the  effect  of  a  written  instrument  ad- 
mitted by  the  answer.  And  the  doctrine  in  the  text,  that  where  matter  is  set  up  as 
mere  hearsay,  or  indeed,  if  it  appears  necessarily  to  be  so  on  the  face  of  the  answer,  it 
cannot  claim  the  force  of  evidence,  was,  as  we  saw,  recognized  in  yiyioua  chancery 
cases,  ante)  ix>te  394,  p.  387.  See  also  ante,  note  641,  for  several  cases  on  the  same 
head. 
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NOTE  647r-p.  86U 

SeeGrcBlefsRq.Ev.  324,5.  . 

Notoi4y  muBt  the  answer  be  taken  together,  but  where  it  is  an  answer  to  particit- 
Wuterrogatones  in  the  bill,  that  also  must  be  read  if  in  existence.  Where  the  bill  is 
Vxt,  though  you  cannot  read  the  answer  as  such,  yet,  as  against  the  party  answering, 
yw  m  at  ftherty  to  read  it  as  aomething  saicl  or  written  by  him. .  (Per  Bayley^  J.  in 
Rowe  T.  Bi>eoton,  8  Mann.  &^  Ryl.  371,  p.  Per  Ld.  Tenterden,  C.  J.  id.  273,  and  s«e 
post,  39S  of  the  text.)  Answers  were  product,  some  portions  of  which  were  pbintelli- 
giWe,perK, for  w*nt  of  the  bill,  (which  was  lost;)  such  as,  that  "we  do  not  know,^' 
&C.  while  other  parts  were  intelligible ;  and  it  was  streliuously  insisted  that  they  could 
not  be  read  without  violating  the  rjile-^hat  (he  whole  shall  be  taken  together*  But 
I^fd  Tenterden,  C.  J.  said,  if  there  be  anyjohscurity  in  them  that  will  take  away  from 
their  effect  Bayley,  J»  agreed  to  a  case  cited,that  a  witness  having  in  his  power 
part  of  a  document,  which  may  throw  light  on  the  subject,  must  produce  it  before  he 
caD  apeak.  Here,  he  observed,  the  party  produces  all  that  he  has  in  his  power.  In 
the  absence  of  the  interrogatories,  w:e  shall  see  from  the  document  itself  whether  it  he 
or  benotfairiy  and  distinctly  inteUtgible.  The  answers  were  received,  (id.  272,  S.) 
SeeRezv.Picton,  dO Howeirs  State  Trials,  325 ;  Ha K  v;  Harrison,  1  Ford's  MS*. 
145,  cited  2  Stark.  Ev.  372,  n.  (p.)  Where  the  bill  of  discovery,  filed  by  the  defendant, 
pnjed  the  discovery  and  production  of  all  the  defend  a  nt's^tters,  or  those  of  others 
written  tp  the  pkintiflT,  relating  to  the  debt,  and  an  answer  had  been  filed,  and  various 
ktlera  brought  in,  the  court  refusM  to  receive  any  6f  the  letters  in  evidence  without  the 
iKoduciioo  of  the  bill  an<l  answer.  Tindal,  C.  J.  said^'*  The  letter  offered  is  not  one 
^  the  plaintiff,  but  written  and  sent  to  film ;  nor  is  it  proposed  to  put  it  in  with  any 
fetter  in  reply.  It  maybe  that  the  answer  would  so  contradict  or  explain  as  to  neutralise 
its  eflest"  (Hewitt  v.  Piggott,^  Garr.  &  Payne,  75.)  It  was  said  by  Thompson^  Gh.  J. 
ioLawreoce  v.  The  Oceanlns.  Go.  (1 1  John.  260,)  that  letters  called  for  and  disclosed 
^  the  answer,  are  t6  he  deemed  part  of  it,  and  cannot.be  read  without  the  production 
of  the  answer,  inasmuch  as  the  defendant  is  entitled  to  have  the  whole  read.  But,  as 
was  anggested  in  Hewitt  v.  Piggott,  supra,  there  is  a  distinction  between  letters  geneN 
^y  received  and  sent,  respecting  the  subject  of  discovery,  and  those  which  are  written 
^y  the  party  hims^,  or  his  agent.  So  it  is  necessary  to  distinguish  between  cases  where 
^  letter  is  produced  as  part  of  an  answer,  and  where  it  is  not.  A  letter  from  the 
^  plaintiff's  agent  having  been  referred  to  in  the  plaintiff's  answer  to  a  bill  filed  by  a 
^ird  person,  and  inspected  by  muttial  consent,  acopy  of  it  was  now  offered  by  the  de^ 
Maat  as'  evidence  on  the  trial,  without  the  answer.^  Qn  objection,  that  the  letter  could 
»ol  be  read  without  the  answer,  the  court,  by  Lord  Tenterden,  G.  J.  said — "  If  the 
letteTjinatead  of  being  merely  handed  to  the  solicitor  of  one  of  the  parties  for  the  in- 
"peetionof  the  other,  had  been  produced  in  the  court  of  chancery,  and  filed  in  the  mas- 
ter's office,  and  the  defendant  here  had  wished  i6  ofifer  it  as  evidence  in  an  action  at 
laWj  it  wOQld  have  beenfbr  the  Lord  Chancellor  to  exercise  hie  judgment,  whether  or 
Dot  he  would  permit  it  so  to  be  made  use  of,  without  the  answer  to  which  it  related ; 
or  if}  in  aoeh  a  case,  the  letter  had  been  produced  here,  without  the  Lord  Ghancellor's 
order,  this  court  wottkl  have  detennined,^  in  their  discretiori,  upon  its.  admissibility. 
Vol.  !.•  U7 
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But  in  this  case  the  letter  was  not  regularly  before  the  court  of  chancery  in  the  s^t 
there,  and  we  think  it  impossible,  under  the -circumstances,  that  this  court  should  exer- 
cise a  discretion  as  to  admitting  o?  rejec|ing  it.  Whether  ifis  necessary  in.€very  in- 
stance to  read  an  anscver  iii  chancery  ibr  the  purpose' of  making  any  documents  evir 
dence  which  may  be  annexed  to  it,  we  do  not  now  decide.  I  should,  at  present,  think 
it  a  very  strong  proposition,  to  say^  that  the  answer  must,  at  all  events,  be  read,  though 
having  no  connection  with  the  case  in  which  the  documents  are  produced.  But  here, 
at  least,  we  think  the  copy  in  question  was  admissible.''  (Long  v.  Champion,  9  Bam. 
&  Adolph.  284.)  But  where  a  party  offered  a  sworn  copy  of  a  book  to  which  bis  ad- 
versary had  refei^ed  in  an  answer  in^bancery,  and  which,  in  pursuance  of  an  order,  he 
had  left  for  inspection  at  the  master's  office.  Lord  Tenterden  held^  <'  that  this  was  the 
same  as  if  the  whole  book  were  appended  to  the  answer,  or  the  answer  expanded  to 
the  extent  ol'  the  book,  and  that  advantage  could  not  be  taken  of  an  inspection  obtained 
through  a  conventional  and  economical  proceeding  between  the  parties  in  the  clmn- 
ccry  suit,  to  give  in  evidence  a  part  of  the  answer  without  reading  the  whole."  (Anon, 
cited  2  Barn.  &  Adolph.  285,  by  Pollock,  arg.  See  S;  C.  Gresiey's  Eq.  Ev,  824.) 

When  an  answer  is  introduced  merely  for  the  purpose  of  impeaching  a  witness,  its 
use  will  be  confined  to  so  much  as  relates  to  that  single  point.  (Sparin  v.  Dras,  2  Bac. 
Abr.  622.    S.  C.  Gresiey's  Eq.  Ev.  824.) 


NOTE  648— p.  861.  '         : 

The  answer  in  not  only  evidence  against  the  immediate  party  making  it,  but  against 
his  privy ;  that  is  to  say,^ny  one  coming  to  his  rights  and  incurring  the  like  nabilities  in 
respect  to  the  subject  to  which  the  matter  of  the  answer,  proposed  as  evidence,  relates. 
This  successorship  may  of  course  be  either  by  purcbai^e  or  by  operation  of  law ;  and  r«^ 
garding  the  answer,  according  to  its  true  nature,  as  the  confession  of  the  party,  ope- 
rating equally  upon  him  and  all  those  who  claim  under  him,  immediately  or  remotely, 
it  is  admitted  subject  to  the  same  restrictk>ns  as  confmon  confessions  when  offered  ibr 
a  similar  purpose.  All  the  considerations,  therefore,  are  applicable  to  it,  which  we  had 
occasion  so  fully  to  notice,  slnte,  note  481,  p.  644  to  669,  when  speak'mg  of  the  latter. 
At  p;  645  of  that  note,  we  took  occasion  to  notice  in  advance  the  leading  case  now 
reached  in  the  course  of  the  text,  with  several  other  cases  specifically  exhibiting  the 
effect  of  the  answer  when  brought  to  beat  on  the  privy.  These  we  shall  not  repeat, 
but  merely  add  some  some  few  cases  bearing  on  the  same  point. 

It  is  said  in  Mosely  v.  Armstrong,  (8  Monroe,  287,  289^)  that  the  answer  of  one  de- 
fendant is  not  evidence  against  the  other,  though  the  latter  claim  under  the  former. 
This  is  but  the  princij^e;  asserted  in  note  481,  above  referred  to,  that  in  order  to  com- 
mit the  person  claiming  under  the  respondent,  he  must  come  in  by  conveyance  or  Oth- 
er title  acquired  subsequent  to  the  answer  being  put  in.  (See  that  note,  at  p.  655» 
and  the  cases  there  cited.  Also  Gully  y.  The  Bishop  of  Exeter,  2  Moore  &  Payne, 
S66,  273, 4,  5,  S.  P4  and  see  Turner  v.  Holman,  5  Monroe,  411.)  In  Ward  v.  Da- 
vidson, (2  Jr.  J.  Marsh.  448,  445,)  Judge  Robertson  remarks—"  Although  it  hat  been 
decided  by  the  supreme  court  of  the  union  in  Field  v.  Holland,  (6  Cranch,  24,)  that  the 
answer  of  a  defendant  may  be  evidence  against  a  co-defendant,  who  derived  his  right 
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from  him,  yet  the  contrary  doctrine  deems  to  be  io  firmly  settled  In  this  state  by  re- 
peated decisions  of  this  eourtj  that  it  would  be  an  unexpected,  and  perhaps  an  inju- 
Txras  iDQovation,  to  recognize  the  authority  of  the  national  court,  as  superior  on  this 
qawtlon,  to  that  of  the  supreme  tribunal  of  Kentucky."  We  have  not  been  able  to 
perceive,  aAer  a  cloee  inspection  of  Field  v.  Holland,  that  the  supreme  court  of  the 
United  States  have  made  a  decision  so  very  unscientific  as  the  one  above  imputed  to 
tbenu  Mr.  Cranch's^marginal  note  does,  indeed,  (6  Cr&nch,  p.  9,)  assert  the  rule  in 
fte  terms  mentioned  by  Judge  Robertson,  but  we  think  the  note  is  not  sustaine;d  by 
^  opiDioQ  of  the  court  The  'decisions  in  Kentucky  doubtless  proceed  upon  the  sound 
distinction,  that  the  answer,  filed  before  the  respondent  has  parted  with .  bis  interestt 
BfaaQ  be  received  against  all  to  whom  the  subject  afterwards  comes,  but  not  if  filed 
•  after,  (Reea  v.  Lawless,  4  Litt  218,  219,  ante,  note- 481,  p.  645,  S.  C.) 


NOTE  649-p.  862. 
See  Gresiey'a  Eq,  Ev.  32S,  S.  P. 


NOTE  650— p.  362. 

The  cases  are  uniform  to  the  general  rule  that  thq  answer  of  one  defendant  is  uot 
CTidcncea^insthis  co-defendant.  (Clark's  ^x'rs  v.  Van  Riemsdyk,  9  Cranch,  ISSi 
156.  Leeds  v.  The  Marine  Ins.  Co.  "2  Wheat.  380,  383*  Dade's  adm'r  v.  Madison, 
5  I^,  401.  Gresley's  Eq.  Ev.  24,  25.  Daniel  y.  Ballard,  2  Dana,  296. 
Field  V.  Holland,  6  Cranch^  8.  Moeeley  v.  Armstrong,  3  Monroe,  287,  289. 
Harrisoa's  heirs  v.  Johnson,  3  Lilt.  286.  Hayward  v.  Carroll,  4  Har.  &  John. 
518.  Fanning  v.  Pritchett,  6  Monroe,  79,  80.  Blight's  heirs  v.  Banks,  6  Monroe,  192, 
IW,  Hoomes  v.  EUiott,  1  Wash.  Virg.  Rep.  389,  392.  Timberlake  v.  Cobbs,  2  J.  J. 
Marsh.  136.  Rundlet  v.  Jordan,  3  dreenl.  47.  Webb  v.  Pell,  3-  Paige,  368,  370. 
Per  Hoffman,  J.  in  De  Forest  v.  Parsons,  2  Hall's  Rep.  N.  Y.  C.  P.  141.  Winters  v. 
Jatniiry,  Litt.  Sel.  Cas.  15.  Turner  v.  Holman,  5  Monroe,  411.  Thomasson  v. 
backer's  adm'rs,  2  Blackf.  172;  Ph<Bnix  v.  Ingrahatn'«  assignees,  5  John.  Rep.  412, 
425.  Jones  V.  Aillock,  3  Bibb,  467.  Hardin  v  Baird's  heirs,  Litt  Sel.  Cas.  840.) 
^^  M  it,  though  the  respondent  be  ageirt  to  his  co-defendant  against  whom  it  is  sought 
1»  be  med.  (Leeds  v.  The  Marine  Ins.  Co.  2  Wheat  380, 383.)  And  see  ante,  note 
I^)  p.  180,  et  seq.  In  England,  however,  where  a  defendant  Stated  that  his  memory 
^u  frail  on  account  of  age,  and  referred  to  another  person  as  having  been  his  agent 
^°<I&s  possessing  a  more  perfect  knowledge  of  the  matters  inquired  after  than  himself^ 
^  agent  was  made  a  paKy,  smd  his  answer  was  allon^ed  to  be' read  against  the  prin- 
*H»t  (Anon.  1  P.  Wms.  lOOJi  See  Gresley's  Eq.  Ev.  25.  And  agreed,  that  one  de- 
'^BtiaQtmay  adopt  the  other's  answer,  and  so  make  it  evidence  against  the  former) 
(^tey  V.  Armstrong,  8  Monroe,  289  ;)  and  this  was  resolved  in  Nantz  v.  M'Pher- 
'^)(7  Mpnroe,  597^  600;)  The  answer  of  the  obligee  is  no  evidence  against  his  pre- 
^  assignee,  a  party  in  the  same  suit.  (Fanning  v.  Pritchett,  6  Monroe,  79,  80. 
Turner  V.  Holman,  5  Monroe'  411,  8.  P.)  Nor  the  answer  of  the  wife  against  the 
tabaud.    (The  City  Bank  y.  Bangs,  3  Paige,  36.)    Nor  the  answer  of  a  principal 
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where  depositioiM  in  a  former  cause,  io  which  the  plaintiff  .disnuaaed  his  own  bifl,  weit 
received  for  the  defendant  on  a  new  biH  filed  against  him. 


NOTE  664— p.  367.      * 

See  additional  English  statutes,  9  Har.  Dig.  p.  1061,  S,^. 

We  had  occasion,  ante,  note  49,  pa  83  to  41,  to  notice  some  of  the  rarious  prineipfei 
and  modes  of  obtaining  oral  testimony  by  deposition,  in  the  American  commotf  law 
courts.  In  addition  to  what  is  there  said,  the  reader  is  referred  to  the  American  caset 
.  we  have  Cited  in  the  notes  to  the  preceding  head  of  depositk>ns  in  chancery,  most  of 
which  relate  to  common  law  depoeitibne.  They  will  be  iound  obviou^y  pertinent 
there,  however,. and  the  two  systems  may  in  many  instances  be  relied  (Sa  as  reflecting 
lighton  each  other. 

.  In  the  note  above  mentioned,  we  saw,  at  p»  SO,  that  in  New-Tork,  the  course  of  se- 
caring  the  testimony  of  witnesses  residing  out  of  the  state,  was  by  obtaining  a-commis- 
sion,  or  dedimu9  pottstatem.  Where  testimony  has  been  thus  taken,  the  party  is  never 
bound  to  cell  the  witness,  even  thotigh  he  be  in  court  at*  the  trial,  but  may  read  hisde^ 
position;  the  opposite  party,  however,  may  have  the  witness  sworn  if  he  will,  on  his 
side,  notwithstanding  he  omitted  to  join  in  the  commission.  (Phentx  ▼..Baktwio^  t4 
Wend.  62.) 

We  had  occasion  in  the  same  note,  p.  40, 41,  to  make  a  general  reference  to  many 
of  the  local  cases.  *  For  reasons  there  assigned^  we  shall  here  superadd  in  the  same 
way,  a  few  others  of  the  like  character.  Connecticut,  8  €onn.  ftep.  ^69.  Maryland, 
3  Har.  &  John.  349 ;  id.  368.  1  Gill  &  Johns.  $4,  60 ;  5  Am.  Dig.  447,  a  Ohio, 
1  Wnght's  Rep.  651 ;  id.  156;  id.  673;  id.  693;  id.  637;  id,  ^80;  id.  746;  id.  747; 
id.  755 ;  id.  518 ;  5  Hamm.  Rep.  880.  New-Jersey,  1  Green,  5;  5  Am.  Dig.  447. 
Illinois,  1  Bree8e,.255.  Penniylvanis,  1  Pennsylv.  Rep.  397;  id.  806,  id.  454, 485; 
3id.  149;  id.  300;  8  id,  41;  4  Rawle,  894;.  3  Watts,  888;  Sid.  56,  60,350;  4  id. 
165;'  1  Dalk  3 ;  13  Ser.  &  Rawlel  60;  Whart  Eiig.  tit.  Practice,  N.  Kentucky, 
1  Dana,  180 ;  8  Litt  Rep.  350 ;  8  Mojiroe,  56, 7,  413,  181 ;  5  id.  870;  7  id.  577 ;  3 
J.  J.  Marsh.  55;  8  id.  361.  Virginia,  8  Leigh,  683;  Hall's,  Dig.  tit.  Practice. 
New-IJampshire,  6  New-Hamp.  587«  Maine,  8  Greenl..  836;  id.  37.  Louisiana,  7 
Lou^.  Rep.  588,'(by  Curry ;)  10  id.  534 ;  3  Miller's  Lou.  Rep.  96, 394 ;  4'id.  158, 118, 
318.  338;  &id.  364,394,453,488;  1  id.  315,  320,  331,  435,  169,.173,4;  3  Martin's 
LcHi.  Rep.  N.  S.  367;  id.  617 ;  11  id.  333;  «  Mart.  Rep.  308 ;  7  id.  71.  Massachu- 
aettsy  1  Mm"*  1 ;  16  id.  393;  1  Pick.  395;  3  id.  74.  Vermont,  4  Verm.  Rep. 
40fil;  5  id.  309,  433;  7  id.  147.  South  Carolina,  3  Bay,  31IL  England,  6  Carr.& 
Pteyne,  889 ;  5  id.  341 ;  3  Harr.  Dig.  1062, 8,  4,  and  cases  there  cited ;  1  Ring.  Nr 
C.  731 ;  1  Moore  8c  Scott,  384 ;  8  Ring.  374. 


NOTE  665—p.  368.    . 
In  New-York,  the  examination  of  the  complainant,  the  prisoner,  the  witnesaes  on 
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the  port  of  the  prOBeeution  and  of  those  of  the  pnsoner,  is  regulated  by  3  R.  S.  708, 9, 
§18  to  19. 

By  §  IS,  the  magistrate  before  whom  a  person  charged  with  any  offence  is  brought, 
shall  proceed  as  soon  as  may  be,  to  examine  the  complainant  and  the  witnesses  pro- 
duced in  support  of  the  prosecution,  on  oath,  in  the  presence  of  the  prisoner,  in  regard 
to  the  offence  charged,  and  in  regard  to  6ny  other  matters  connected  with  such 
chai;^  which  such  magistrate  may  deem  pertinent. 

The  oext  section,  (§14,)  relates  to  the  examination  of  the  prisoner,  as  do  ako  §§ 
16and  16.  On  this  subject,  see  ante  note  318,  p.  245, 6,  and  the  notes  preceding  and 
fofloving  the  one  dted  relating  to  the  same  matter.  See  also  Son  v.  The.  People,  12 
WcDiaep.S44. 

Section  17  proirides»  that  after  the  examination  of  the  prisoner  is  completed,  his 
vitoeaes,  if  he  have  any,  shall  be  sworn  and  examined,  and  he  may  have  the  assist- 
Mce  of  eooiuel  on  such  examination.    (See  1 S  Wend.  346, 7.) 

Section  18  prohil»ts  the  witnesses,  on  either  side,  being  present  at  th^  examination 
of  tbepri80Der,.and  gives  to  the  magistrate  a  discretionary  power  of  causing  the  wit- 
nesKstohekept  separate,  and  prevented  from  conversing  with  each  other,  until  they 
shaJlhave  beea  examined.  It  also  gives  him  power,  when  any  witness  is  under  ex- 
amioBtioo,  to  exclude  from  the  place  of  examination,  all  witnesses  who  have  been 
examined. 

§  19.  "The  evidence  given  by  the  several  witnesses  examined,  shall  be  reduced  to 
writing  by  the  magistrate,  or  under  his  direction,  and  shall  be  signed  by  the  witnesses 
respectively." 

^7  §36|  all  examinations,  8lc.,  taken  pursuant  to  the  foregoing  provisions,  shall  be 
certified  by  the  magistrate  taking  the  same,  to  the  court  at  which  the  witnesses  arc 
Iwuod  to  appear,  on  the  first  day  of  the  sitting  tliereof. 

Themagistrated  authorized  to  take  examinations,  pursuant  to  the  above  provisions 
M«  the  chancellor ;  justices  of  the  supreme  court ;  judges  of  the  superior  court  of  law 
in  the  city  and  county  of  NeW-York :  circuit  judges ;  judges  of  county  courts ;  may- 
^  recoidera,  and  aldermen  of  cities ;  supreme  court  commissioners ;  the  special  just- 
ices, and  the  assistant  justices  in  the  city  of  New- York,  and  justices  of  the  peace  ap- 
l»iated  fcr  any  city,  or  elected  in  any  town ;  and  no  other  magistrate  can  exercise 
^''B  power.   (2R.S.  706,§1.) 

^or  does  the  statute  confine  this  duty  of  taking  examinations,  to  cases  of  felony 
™*^»  but  extends  it  to  all  cases  coming  under  the  general  definition  of  an  "offence" 
(*e§  IS  staled  above,)  which  includes  misdemeanors  of  every  kind,  no  less  than 
^njes  of  a  higher  grade.    (2  R.  S.  702,  §  82.)    See  ante,  note  21 7,  p.  245. 

The  roles,  io  respect  to  these  depositions  or  examinations,  as  evidence,  are  not  ma- 
^^y  difieient  from  those  which  prevailed  under  the  English  statutes  of  Philip  k, 
^«  (Bellinger  v.  the  People,  8  Wend.  696,  599.) 


NOTE  666— p.  669. 
See  Hex  v.  Edmandi,  6.  Can.  &  Payne,  164.    Johnson  v.  The  State,  2  Ycrg.  58. 
Vol.  L»  118 
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NOTE  674— p.  371. 

Iq  New-Tork,  the  provbiooe  of  the  statute  cited  ante,  note  665,  apply  as  well  when 
the  examinatioa  is  taken  out  of  the  county  in  which  the  offence  was  committed,  as 
where  it  is  taken  in  such  county.  But  in  all  cases,  except  where  it  is  expressly  other- 
wise provided,  the  examination  is  to  he  taken  hefbre  the  magistrate  who  issued  the 
warrant,  or  if  he  be  absent,  before  the  next  nearest  magistrate  of  the  same  county.  (3 
R.  S.  707, §  12 ;  id.  §  4et  seq.) 


NOTE  675— p.  371. 

See  State  v.  McLeod,  1  Hawks,  344,  cited -ante,  note  418,  p,  547.  3  Russ.  on  Cr. 
663.  1  Chitty's  Cr.  Law,  81,  2.  Rose.  Cr.  Ev.  52.  See  ante,  note  636,  p.  781, 2 ; 
also  ante,  note  533,  .p.  788 ;  and  ante,  note  658* 

Th?  same  doctrine  prevails  in  New- York.  (Bellinger  v.  The  People,  8  Wend.  Rep. 
595.)  And  where  a  magistrate  had  been  sworn,  and  (by  consent  as  it  seems)  gave 
parol  evidence  of  the  deposition  of  one  of  the  prisoner's  witnesses,  with  a  view  of  con- 
tradicting him ;  held,  that  the  prisoner  might  produce  the  deposition  itself,  in  order  to 
sustain  the  witness  by  showing  that  he  had  been  uniform  in  his  statements,  and  also  to 
show  that  the  ma^strate  was  mistaken.    (The  People  v.  Moore,  15  Wend.  419.) 


NOTE  676— p.  372. 
See  ante,  note  668. 


NOTE  677— p.  373. 

In  New-York,  it  is  provided  by  statute,  that  "  the  testimony  of  all  witnesses  exam- 
ined before  a  coroner's  jury  shall  be  reduced  to  writing  by  the  coroner,  and  shaH  be 
retumcid  by  him,  together  with  the  inquisition  of  the  jury,  and  all  recognizances  and 
examinations  taken  by  such  coroner,  to  the  next  crimiinal  court  of  record  that  shall  be 
held  in  the  county.  (2  R.  S.  743,  §  8.)  The  statute,  like  that  of  Philip  and  Mary, 
does  not  seem  to  contemplate  the  presence  of  the  prisoner  at  the  time  of  taking  the 
testimony  before  the  jury. 

With  regard  to  these  ex  parte  depositions  taken  before  coroners,  there  would  seem 
to  be  good  ground  for  denying  their  competency  altogether  as  evidence  against  the 
accused  on  his  trial.  Mr.  Starkie,  on  a  review  of  the  cases  cited  in  the  text  and  othere 
of  a  kmdred  character,  has  shown,  we  think,  that  they  proceed  ppon  reasonings  so 
clearly  artificial,  and  assumptions  so  glaringly  unwarrantable,  as  hardly  to  justify 
the  invasion  of  that  great  protective  principle  of  cross-examination,  which  the 
common  law  in  almost  every  other  instance,  and  especialy  in  criminal  matters,  has 
so  carefuUy  maintained.  He  comes  to  the  conclusion  that  the  distinction  between 
depositions  taken  before  coroners  and  those  taken  before  justices  is  not  sanctiODed 
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bythelegiriature  nor  founded  lo  principle,  and  that  when  the  question  arisefl,  it  may 
deaerre  very  grave  and  serious  donsideration  whether  it  ought  to  be  supported.  (See 
2  StuL  £▼.  277,  8,  9,  6th  Am.  ed.)  And  this  opinion  has  been  concurred  in  by  two 
otliereimDent  text  writers.    (See  3  Russ.  on  Cr.  661 1  Roscoe's  Cr.  £7. 58, 4.) 

We  find  no  authoritative  American  adjudications  on  this  point.  In  South  Carolina 
akuned  judge,  il^  speaking  of  depositions  of  another  sort,  viz.  those  taken  before 
jtstieeB  in  the  absence  of  the  party,  has  expressed  himself  very  decidedly  on  the  point 
uDdeTGOQsideration.  AAer  a  review  of  several  cases  going  to  establish  the  principle 
that  the  party  must  have  the  privilege  of  cross-examining,  he  says — "  Depositions 
takes  upon  a  coroner's  inquest,  in  pursuance  of  tlie  statutes  of  1  and  2  Phil,  and  Mary, 
elu  18,  seem  generally  to  have  been  admitted  as  an  exception  to  this  rule,  on  tlie  ground 
of  the  poblidt^and  importance  of  the  proceeding ;  but  I  incline  to  think  with  Mr. 
Starkie,  that  even  this  is  not  warranted,  and  that  it  will  deserve  grave  consideration 
whether  it  ought  to  be  supported.  The  rules  of  evidence,  as  Lord  Kenyon  observes, 
do  not  depend  on  technical  refinement,  but  on  good  sense,  and  in  their  application  we 
mwt  oonstantly  keep  in  view  their  practical  effect  and  operation,  and  I  venture  to . 
affirm,  that  no  rule  would  be  more  productive  of  mischief,  than  that  which  would 
aDow  ibe  ex  parte  depositions  of  witnesses,  and  especially  in  criminal  cases,  to  be  given 
in  evidence.  Charges  for  criminal  offences  are  most  generally  made  by  the  party  in- 
jured, and  under  the  influence  of  the  excitement  incident  to  the  wrong  done,  an4  how- 
ever mach  inclined  the  witness  may  be  to  speak  the  truth,  and  the  magistrate  to  do  his 
duty  in  taking  the  examination,  his  evidence  will  receive  a  coloring  in  proportion  to 
the  degree  of  excitement  under  which  he  labors^  which  the  judgment  may  detect,  but 
which  it  is  impossible  exactly  to  describe;  and  we  know  too  how  necessary  a  crosa- 
ezamlnation  ta  to  elicit  the  whole  truth  from  even  a  willing  witness ;  and  to  admit 
>Qeh  evidence  without  the  means  of  applying  the  ordinary  tests,  would  put  in  jeopardy 
the  dearest  interests  of  the  community."  (Per  Johnson,  J.,  The  State  v.  Hill,  2  Hill's 
^  607, 610, 11.)  See  Cox  v.  Peaitse's  trustees,  7  .John.  Rep.  398,  9 ;  Jackson  v« 
^^yt  id.  17, 30,  per  Thompson,  J. 


NOTE  678— p.  874. 

In  MaaaacHusettB,  an  inquest  of  ofiice,  by  the  attorney  general,  lor  lands  escheating 
to  the  government  by  reason  of  alienage,  is  evidence  of  title  in  all  cafes ;  but  it  is  not 
^(^*>^ve  against  any  person  who  was  hot  tenant  at  the  time  of  the  inquest,  or  party 
^'f  privy  thereto.  Such  person  may  prove  that  there  are  lawful  heirs,  not  aliens, 
^<»e.   (Stokes  V.  Dawes,  4  Mason,  368.) 

The  foQowing  cases,  depending  upon  local  statutes,  may  be  consulted  as  showing  in 
Bome  degree  the  nature  of  these  inquisitions  in  different  states:  Ramsey's  appeal,  2 
Watts,  ^.  Commonwealth  y.  Selden,  2  Munf.  160.  Hall  v,  Gittings,  3  Har.  & 
Johns.  U2.   The  People  v.  Cutting,  8  Johns.  Rep.  L 


NOTE  679— p.  375. 
for  the  doctrine  on  this  sulyect  in  Pennsylva^iia,  see  Gist  v.  Wilson,  3  Watts,  80 ; 
B>le  V.  Hcnrie,  id.  143 ;  White  v.  White,  4  Rawle,  61. 
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NOTE  680   -p.  S75. 

Id  Pennsylvania,  held,  that  an  inquisition  taken  under  a  commission  dekmatieo 
inquirenda,  iSnd'mg  that  a  person  is  of  unsound  mind,  and  has  been  so  for  a  certain 
time  prior  to  the  finding,  is  prima  facie  evidence  to  show  that  a  deed  purporting  to 
liave  been  executed  by  such  person,  during  that  period,  is  invalid  because  of  mental 
incompetency  in  the  grantor.  (Hutchinson  v.  Sandt  et  al.  4  Rawle,  Sd4.)  And  this, 
though  it  was  entirely  an  ex  parte  proceeding  as  it  respected  the  claimants  under  the 

•deed.  (Id.  939.)  So  in  New-Jersey,  (Den.  v.  Clark,  5  Halst.  217 ;)  New-York, (Hart 
V.  Deamer,  6  Wend.  497;  Matter  of  Christie,  5  Paige,  243;)  and  Kentucky,  (semble 
Craig  v.  Feland,  4  Monroe,  22S,  232.  See  Pearl  v.  McDowell,  3  J.  i.  Marsh.  658.) 
It  is,  however,  liable  to  be  rebutted  by  testimony  showing  the  sanity  of  the  grantor,  or 
that  he  executed  the  deed  during  a  lucid  interval.  (Hutchinson  v.  Sandt,  supra.)  But 
it  cannot  be  invalidated  by  the  testimony  of  members  of  the  inquest,  that  they  did  not 
intend  to  find  the  person  insane  for  the  whole  time  specified  in'  the  inquisition,  or  that 

'  they  did  not  know  until  af>er  their  report,  that  it  was  retrospective  in  its  operation,  (id.) 
The  doctrine  that  an  inquisition  of  lunacy  is  but  prima  fade  evidence  against  persons 
not  parties  nor  privies,  has  been  recognized  in  the  following  cases :  Armstrong  v.  Short, 
1  Hawks'  Rep.  1 1 ;  Den  v.  Clark,  5  Halst.  217.  If  it  merely  find  him ''  incapable  of 
managing  his  affairs,"  it  is  not  evidence  of  lunacy.    (Armstrong  v.  Short,  supra.)    As 

to  the  effect  of  these  inquisitions  in  Massachusetts,  see  Stone  v.  Damon,  12  Mass.  Rep. 
488 ;  Chase  v.  Hathaway,  14  id.  222 ;  Wait  v.  Maxwell,  6  Pick.  217.  As  in  favor  of 
the  lunatic  himself,  the  inquest,  in  North  Carolina,  has  been  held  conclusive.  ( Arrlng* 
ton  V.  Short,  3  Hawks*  Rep.  71.) 


NOTE  631— p.  875, 


The  following  miscellaneous  cases,  of  inquisitions  had  in  virtue  of  certain  local  stat- 
uted,  may  perhaps  be  worthy  of  notice.  In  Pennsylvania,  the  inquisition  of  a  jury  under 
the  landlord  and  tenant  law,  to  obtain  possession  by  (he  landlord,  is  not  conclusive  as  to 
title.  (Galbraith  v.  Black,  4  Serg.  &  Rawle,  207.)  The  proceeding  is  a  summary  one. 
^  The  jury,"  say  the  court,  *'  are  to  appear  within  four  days  after  issuing  the  summons, 
and  although  the  tenant  is  also  summoned,  and  has  an  opportunity  of  being  beard,  yet 
it  cannot  be  supposed  that  the  matter  in  dispute  can  be  decided  in  a  manner  as  satis- 
factory as  in  a  court  of  justice.  If  tlie  landlord  obtains  his  possession,  the  object  of  the 
law  is  answered,  and  it  does  not  appear  that  justice  would  be  promoted  by  extending 
the  efficacy  of  the  proceeding  any  further.  Should  an  action  afterwards  be  brought  by 
the  tenant,  to  try  the  title,  the  truth  might  be  better  ascertained  by  the  evidence  pro- 
duced on  the  trial,  without  considering  the  tenant  as  estopped  by  the  proceedings  be- 
fore the  justices."    (id.  p.  21 1,  212.) 

In  New-York,  an  inquisition  of  damages  by  appraisers,  pursuant  to  the  act  relative 
to  turnpike  companies,  (1  R.  L.  228,  §  3— See  1  R.  S.  582,  §  26,)  is  conclusive  as  to 
the  facts  stated  in  it  touching  their  own  proceedings ;  and  if  enough  appeals  to  show 
jurisdiction  of  the  subject  matter,  the  court  will  not  collaterally,  in  an  action  of  tres- 
pass wherein  it  is  alleged  that  the  proceedings  of  the  appraisers  have  been  irregular. 
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ioqaire  into  the  regularity  of  saeh  proceediugs ;  nor  in  such  action  will  they  allow  it 
to  be  proved  that  one  of  the  apprai^rejiad  not  the  qualifications  required  by  the  act; 
u,  that  he  was  not  a  freeholder.  These  defects  must  be  corrected  by  certiorari.  (Van 
Steeobcrgh  v.  Bigelo  w,  S  Wend,  Rep.  42.) 

See,  as  to  an  inquisition  of  a  riot  in  Virginia,  Mackaboy  et  al.  v.  The  Commonwealth, 
2%Ca8.268. 


NOTE  '682— p.  376. 


InNew-Tork,  this  proceeding  of  the  sheriff  to  ascertain  the  title  to  property,  has 
loDg  1)eeii  recogaized  and  sanctioned.  If  he  has  doubts  whether  property  actually 
levied  on,  or  about  to  be,  belongs  to  the  defendant  in  execution,  he  may  summon  a 
juy  and  try  the  title ;  and  should  the  jury,  find  the  property  out  of  the  defendant,  al- 
thou^  it  wiQ  not  be  conclusive  upon  the  question  of  property,  yet  the  sheriff  cannot 
be  compelled  to  proceed  further  without'  a  full  indemnity ;  and  if  the  plaintiff  refuses 
such  iodenmity,  the  inquisition  will  operate  as  a  complete  defence  to  the  sheriff,  in  an 
actios  against  him  for  a  fiilse  return  of  nulla  bona.  (Center  v.  Patterson,  8  Cowen's, 
Rep.  65.  Baylcy  v.  Bates,  8  Jolms.  Rep.  186.  Van  Cleef  v.  Fleet,  15  id.  147.  Wil- 
liams t.  Lowndes,  1  Hall's  Rep.  N.  Y.  C.  P.  579.  Townsend  v.  Phillips,  10  Johns. 
%  98.  Graham's  Pr.  371.  Piatt  v.  Sherry,  7  Wend.  Rep.  236.  See  abo  Hart  v. 
Deamer,  6  id.  499 ;  Magne  v.  Seymour,  54d.  309.)  But  if  an  -adequate  indemnity 
is  tendered  to  the  sheriff,  and  he  should  unreasonably  refuse  it,  and  return  nulla  hana^ 
be  win  do  so  at  the  peril  of  being  made  liable  for  a  false  return.  (Bayley  v.  Bates,  8 
Johni.  Rep.  186.  Van  Cieef  v.  Fleet,  15  id- 147.)  The  plaintiff,  however,  is  not 
bound  to  tender  an  indemnity,  till  the  jury  shall  have  passed  on  the  question  of  prop- 
erty. (Center  v.  Patterson,  8  Cowen's  Rep.  65.  Piatt  v.  Sherry,  7  Wend.  Rep,  386.) 

The  inquisition  finding  the  property  in  the  defendant  in  execution  will  not  be  evi- 
dence for  the  sheriff  in  an  action  against  him  for  taking  the  property,  brought  by  a 
stranger,  except  for  the  mere  purpose  of  showing  that  he  has  not  acted  maliciously  and 
to  mitigate  the  damages.  (Townsend  v.  Phillips,  10  Johns.  Rep.  98.  See  also  Gil- 
bert on  Executbns,  31.    Graham's  Pr.  371.) 

It  seems  that  a  constable  has  the  same  power,  in  this  respect,  as  a  sheriff.  (See 
Townsend  ▼.  Phillips,  10  Johns.  Rep.  98.  Piatt  v.  Sherry,  7  Wend.  Rep.  336.)  For 
tbe  doetriae  on  this  subject  in  Indiana,  see  Chinn  v.  Russell,  3  Blackf.  Rep.  173, 3,  and 
^  (1)  at  p.  174.    Bosley  v.  Farquar,  id.  61,  and  note  (2)  at  p.  70. 


NOTE  683— p^  376. 

Id  New-Tork  it  has  been  occasionally  intimated  that  the  rule  demanding  an  oppor- 
tunity of  cross-examination,  was  not  without  its  exceptrans*  (See  per  Thompson,  J. 
Jackson  v.  Bailey,  9  Johns.  Rep.  80.) 

A  deposition  taken  before  trustees  appointed  under  the  act  for  relief  against  absent 
and  absconding  debtors,  was  held  evidence  in  the  sajne  matter  before  referees  nomi- 
sated  pursuant  to  the  act,  the  witness  being  dead ;  and  this,  even  though  ic  was 
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taken  in  the  absence  of  creditora,  or  ex  parte :  for,  say  the  court— <<the  trustees  act 
as  the  official  agents  of  both  parties,  and  under  obligationB,  official  and  religious,  to  act 
imparlially."  (Cox  y.  The  Trustees  of  Pearce,  7  Johns.  Rep.  a98.  See  ante^  note 
437  p.  571, 2.)  ^ 


NOTE  684— p.  376. 
See  per  Johnson,  J.    The  State  v.  Hill,  S  Hill's  Rep.  607, 8, 9,  et  seq.  S.  I^. 


NOTE  685— p.  377. 


In  Connecticut,  in  a  prosecution  for  maii^tenancQ  of  a  bastard  child,  by  the  select^ 
men,  the  deposition  of  the  mother,  taken  before  any  suit  was  commenced,  and  without 
i^otifying  the  defendant,  was  held  inadmissible,  though  the  moAer  had  since  died. 
(M'Donald  v.  Hobby,  1  Root's  Rep.  154.)  See,  as  to  the  law  on  this  subject  in  Ten- 
nessee, Goddard  v.  The  State,  2  Yerg.  Rep.  96. 


NOTE  686— p.  378. 

As  to  certain  tribunals  which  have  been  recognized  as  competent  to  take  deposi- 
tions, see  ante  note  68S.  Many  of  the  cases,  moreover,  cited  ante,  note  487,  p.  571,  % 
wXl  throw  light  on  this  point 


NOTE  687— p.  379. 
See  M'Mahon  v.  Spangler,  4  Rand.  Rep.  51,  S.  P. 


NOTE  688— p.  379. 
See  per  Chase  Ch.  J.  Patterson  v.  Maryland  Ins.  Co.  3  Har.  &  Johns.  75, 6. 


NOTE  689-^p.  579. 

A  mere  voluntary  ex  parte  affidavit  of  a  third  person^  neither  a  party  nor  a  vitoeas 
in  the  cause,  is  not  admissible  as  evidence  of  what  it  states.  It  ranks  in  equal  grade 
only  with  hearsay  testimony.  It  differs  from  a -deposition,  properly  so  called,  in  two  es- 
sential particulars ;  for  first,  depositions  are  taken  by  some  court,  or  by  an  express  au- 
thority derived  therefrom,  or  under  some  statute ;  and  secondly,  they  are  always  taken 
upon  actual  notice  to  the  adverse  party,  if  practicable.  (Per  Eari  J.  Phtterson  t. 
Maryland  Ins.  Co.  3  Har.  8c  Johns.  71,  74,  5.    See  also  Finlay  v.  Kirkknd,  9  Mart. 
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LoDi  Bep.  46S ;    Farmer's  Baq^  of  Lancaster  v.  Whitehill,  16  Serg.  h  Rawle,  89 ; 
8tibv.Bradf(ird»  4  Rawle,  594;  1  Stark.  Ev.  968, 6tb  Am.  ed.) 

Bat  t  YohiQtary  afl&laTit  or  depositioo,  is  sometimes  admisisible  as  a  deelaratioo  ia 
vtbfe  norttt.  (See  ante,  notes  453,  4,  5,  p.  606  et  seq.)  In  the  State  v.  Ferguson, 
(SHSrsRep.  619,>  the  prisoner  being  indicted  for  murder,  the  deposition  of  the  de» 
cttied,  Bade  under  the  iiiHowing  circumstances,  was  offered :  On  the  day  previous  to 
hadeatb,  when,  as  it  uppeared,  he  manifested  no  apprehensions  of  dying  of  the  wound, 
be  depoNd  to  the  occurrence  when^the  mortal  blow  was  given ;  on  the.nezt  day,  being 
Mj  eomcious  that  be  was  in  extremis^  the  deposition  was  read  over  to  him,  and  he 
nid,  ''it  wu  as  nigh  right  as  he  could  reccollect.'*  Held,  that  the  deposition  was  ad- 
flMble  u  containing  the  dying  declarations  Of  the  deceased.  **  The  contents  of  the 
depoatioQ,'*  asys  Johnson  J.  delivering  the  opinion  of  the  court,  "  was  as  much  a  pari 
oT  the  deelaratiotts  of  the  deceased,  as  the  words  which  he  uttered.  The  reading  of 
the  depoation  was  admissible,  as  containing  better  evidence  of  the  contents  than  could 
be  nnliedbyparoL''    (id.6S4.)    See  ante,  note  679. 


NOTE  690— p.  990. 

Where  a  defendant,  in  the  progress  of  a  cause,  serves  copies  of  affidavits  on  t^ 
Iliuiitifrs  attorney,  aa  the  foundation  of  an  order  obtained  by  him,  he  cannot  object 
to  tbe  phiodfT  reading  the  copies  in  evidence  on  the  trial  on  the  ground  of  a  want  of 
nllieBtieatioB,  even  though  the  originals  are  on  file;  such  copies  are  equivalent  to 
^  eopien  (Jackson  ex  dem  Wood  v.  Harrow,  1 1  Johns.  Rep.  494.  See  Urteti- 
V^  r-  D'iicy,  et  aL  9  Peters'  Rep.  693.)  x 


NOTE  691— p.  980. 

'Hne  ii  frequently  a  difficulty  in  ascertaining  whether  a  particular  court  is  or  k 
KA**ulenor"  in  the  meaning  of  that  term  as  used  in  the  books.  In  England,  proba- 
^!  a&covtsexcept  the  King's  at  Westminster,  the  K.  B.,  G.  B.,  Exch.  and  Chancery, 
*ie  tmted  as  inferior  courts ;  being  as  such  controlled  by  the  writ  of  prohibition. 
(S n.  Comm.  lis ;    and  see  Yin.  Abr.  Com.  Dig.  and  Bac  Abr.  Tit  *<  Prohibition," 

*AJ1  ooorts  from  which  an  appeal  lies  are  inferior  courts  in  relation  to  the  appellate 
court  before  which  their  judgments  may  be  carried ;  but  they  are  not  thereibre  infe- 
rior eoortB  in  the  technical  sense  of  those  words.  They  [the  words  ^  inferior  court^ 
^f/i  to  courts  of  special  and  limited  jurisdiction,  which  are  erected  on  such  prinei- 
PKtbit  their  judgments,  taken  alone,  are  entirely  disregarded,  and  the  proceedingi 
>">t  8bow  their  jurisdiction.  The  courts  of  the  United'  States  are  all  of  limited  juris' 
^^^^  and  thehr  proceedings  are  erroneous  if  jurisdiction  be  not  shown  upon  them. 
JodgmeMs  rendered  in  such  cases  may  certainly  be  reversed ;  but  this  court  m  not 
V^^P^  to  sa^  that  they  are  absolute  nullities  which  may  be  totally  disreg;arded.* 
(Per  MinhaU,  C.  J.  in  Kempe's  leisee  v  Kennedy,  5  Cranch,  195 ;  and  aee  the  opin 
w  of  the  auoe  learned  judge  in  the  case  of  Tobias  Watldns,  9  Pet.  fOt  to  f09,  in  the 
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course  of  which  he  cites  and  illustrates  the  above  quotation :  also^  see  Wood  v.  Mann, 
1  Sumn.  Rep.  &78,  580, 1.)  This  view  was  directly  confirmed  by  Skillern's  Ex'rs  ▼. 
May's  Ex'rs,  (6  Cranch,  267,)  and  collaterally  by  M'Corraick,v.  Sullivant,  (10  Wheat. 
193, 199,)  both  arising  on  cases  where  jurisdiction  was  not  stated  upon  the* record. 
Held  error,  but  that  the  records  were  available  till  reversal.  But  see  Hoy t  v.  Mdo- 
ny,  2  N.  H.  Rep.  S24. 

The  general  sessions  of  the  peace  in  the  several  counties  of  New- York,  are  inferior 
courts.  (The  People  v.  The  Justices  of  Chenango,  1  Johns.  Cas.  179;  9  Cain.  Cas. 
Err.  319,  S.  C.  and  see  ex  parte  Gay  v.  Monroe  General  Sessions,  12  Wend.  272.) 
So  a  jud|^e  of  the  supreme  court,  acting  as  a  commissioner  to  discharge  insolvents. 
(Per  Spencer,  J.  in  Frary  v.  Dakin,  7  Johns.  Rep.  79, 80.)  The  surrogate's  court  of 
New- York  also ;  (Dakin  v.  Hadson,  6  Cowen's  Rep.  221 ;  and  see  ante,  note  620,  p. 
862,  3.)  And  the  orphan's  court  of  Pennsylvania ;  (Wharf.  Dig.  ed.  1829,  p.  160, 
pi.  205;)  and  of  Maryland,  (Brodess  v.  Thompson,  2  Har.  &  Gill,  120.)  Courts  mar- 
tial are  inferior  courts,  (Mills  v.  Martin,  19  Johns.  Rep.  7.)  The  quarter  sessions  in 
England  is  a  court  of  Oyei  and  Terminer,  and  therefore  not  a  court  of  inferior  juris- 
diction. Hence  the  minutes  are  not  evidence  of  their  proceedings,  but  only  the  re- 
cords.    (Rex.  V.  Smith,  8  Bam.  &  Cress.  341.) 

Where  a  court  of  general  jurisdiction  has  special  authority  conferred  upon  it  by 
statute,  it  is,  quoad  hoc,  an  inferior  or  limited  court.  (Shivers  v.  Wilson,  5  Harr.  & 
Johns.  180.  Thatcher  V.  Powell,  6  Wheat.  119.  See  also.  South  Car.  Law  Journ. 
195 ;  Denning  v.  Corwin,  11  Wend.  647,  652;  Smith  v.  Fowle,  12  id.  9,  11.)  But 
there  is  a  distinction  between  a  special  delegation  of  power  over  particular  matters, 
and  multiplying  the  offences  which  a  court  of  general  jurisdiction  is  authorized  to  try ; 
e.  g.,  where  a  court  of  general  jurisdiction  has  authority  to  try  ibr  treason,  and  a  stat- 
ute extends  the  criihe  to  other  acts  not  before  deemed  treasonable,  its  judgment  in  re- 
gard to  such  newly  acquired  powers  will  not  be  treated  like  that  of  an  inferior  court 
(Kemp's  lessee  v.  Kennedy,  1  Pet.C.  C.  Rep.  80,  37, 88.) 

Further  as  to  what  are  inferior  courts,  see  post,  ootes  692, 3,  4. 


NOTE  692— p.  380. 


There  seems  to  be  no  distinction  in  this  particular  between  inferior  courts,  and 
those  of  general  jurisdiction.  A  judgment  rendered  by  a  court  of  the  former  class, 
acting  within  the  sc^pe  of  its  rightful  authority,  and  with  due  observance  of  all  pre- 
scribed modes  of  proceeding,  is  equally  conclusive,  not  only  against  further  litigation 
of  the  same  matters  but  in  all  respects,  as  the  judgment  of  any  other  court.  This 
was  noticed  ante,  note  586,  p.  824, 5,  and  several  instances  were  there  given  in  which 
the  rule  as  to  res  judicata  had  been  applied  to  the  proceedings  of  inferior  courts.  For 
other  like  cases  as  to  courts  of  probate,  see  ante,  note  620,  p.  861,  2,  et  seq. 
To  the  general  doctrine  above  stated,  see  also,  per  Washington  J.  in  Blount  v.  Dar- 
rach,  4  Wash.  C.  C.  Rep.  659 ;  14  Ser.  &  Rawle,  184,  S.  P. ;  and  Overeeers  of  MU 
Ian  V.  Supervisors  of  Duchess,  14  Wend.  71,  75, 6.    Yard  v.  Crammond,  5  Rawle,  18. 

The  pcooeedings  of  inferior  jurisdictions  cannot  be  assailed  collaterally  for  mere 
error  or  irregularity,  however  imposing,  unless  it  amount  to  a  want  of  jqrisdiction. 
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This  doctriDe  has  been  extended  to  the  appoiDlment  of  a  general  goardian  by  the 
oiphan's  court  in  Maryland.      The  case  was  one  oi*  appointment  while  the  natural 
guardian  was  alive  and  willing  and  every  way  con\petent.    (Fridge  v.  The  State, 
8  Gil).  &  John.  lOS,  113.)  Of  all  this  the  orphan's  court  was  to  judge,  and  (hereibre 
the  decision  cannot  be  questioned  incidentally,    (id.)  See  Krafl  v.  Wickey,  4  Gill.  & 
John.  331    It  was  applied  also,  to  an  insolvent  discharge,  granted  under  the  statute 
by  two  justices  of  the  peace,  and  to  all  the  proceedings  connected  with  it,  after  juris- 
dietioQ  bad  once  been  acquired  by  petition,  (Jordan  v.  James,  3  Hawks,  110;)  to 
ao adjudication  of  the  board  of  health ;  e.g.,  tliat  a  certain  building  is  a  nuisance, 
(Van  Wormer  v.  The  Mayor,  &c-,  of  Albany,  15  Wend.  262 ;)  to  a  justice's  judg- 
ment in  North  Carolina,  though  conceded  that  he  could  not  hold  a  court  of  record  ; 
(Hamilton  v.  Wright,  4  Hawks,  283 ;   Bain.  v.  Hunt,  3  Hawks,  572.)    So  also  in 
Ohio,  (Berry  v.  Greenfield,  1  Wright's  Rep.  348.)    A  judgment  though  quite  irregu- 
lar, as4  in  proceeding  to  which,  forms  unknown  to  the  law  appeared  to  have  inter- 
vened, w^  yet  enforced  by  icufch    The  court  said,  however  summary  and  irregular 
the  proceedings  might  have  been,  the  court  having  jurisdiction  of  the  parties  and  sub- 
ject matter,  the  judgment  could  not  be  treated  as  a  nullity.    (Weyer  v.  Zaue,  8 
Hamo].  305, 6.)    And  under  the  civil  law,  in  an  action  of  nullity  to  set  aside  and  have 
declared  void  tlie  proceedings  of  a  concurso  (insolvent  proceedings)  the  defendant 
put  in  a  peremptory  exception  that  the  plain  lifif  was  put  upon  the  bilan  in  the  insolvent 
proceedings,  and  that  he  opposed  the  homologation  of  the  tableau  of  distribution ; 
aod  although  several  very  imposing  errors  and  irregularities  were  averred  and  ofiered 
to  be  shown,  the  exception  was  holden  conclusive.    The  court  said  that  after  a  cred- 
itor has  appeared  in  concurso,  he  cannot  afterwards  allege  errors  such  as  tliese.    It  is 
iiiniilar  to  a  party  objecting  to  the  mode  in  which  a  suit  has  been  commenced  and  he 
^gbt  into  court,  after  he  has  pleaded  to  ihe  merits.    (Croft  v.  Kirkland's  Syndic,  2 
MillUu.  Rep.  155,  6.)    The  same  doctrine  was  afterwards  held  in  the  same  matter 
00  the  same  questions  coming  up  in  a  di^erent  shape ;  but  still  collaterally.    (Kirkland. 
▼•His Creditors,  2  Mill.  Lou.  Rep^  205.    MayjQeki  v.  Comeau,  7  Mart.  Lou.  Rep.  N. 
8.180,182,3,  S.  P.  And  see  Lafon's  ex'rs  v.  Desessart,  1  Mart.  Lou.  Rep.  N.  S,  71 ; 
SanW.  His  Creditors,  7  Mart.  Lou.  Rep.  N.  S.  433 ;  and  White  v.  LobrI,  id.  566.) 
In  ejectment  against  a  schoolmaster,  who  has  been  removed  by  senteiuse  of  the  trustees 
o^tlie  school  for  misbehavour,  it  is  not  necessary  for  the  lessors  of  the  plaintjff  to  prove 
^e grounds  of  tlie  sentence;  nor  can  the  defendant  disprove  them.    (Doe,  ex  dem. 
^^jV.Haddon,  3  Doug.  310.)    A  trial  and  acquittal  by  the  general  sessions  on  a 
^fge  of  bastardy,  was  held  a  bar  to  a  second  suit  for  the  same  cause.    (Burnett  v. 
CoaiiDonfrealth,  4  Monroe,  106, 7.)  The  omission  of  commissioners  for  assigning  dow- 
^)  to  take  the  proper  oath,  does  not  render  the  proceeding  void.    (Hawkiu's  v* 
^^,  6  Monroe,  254,  258, 9.) 

^besame  principles  have  been  applied  to  various  certificates  partaking  of  the  na- 
^ff  of  judicial  proceedings.    (See  post,  note.) 

It  has  lately  been  held  at  N.  P.  in  England  before  Abbot,  C.  J.,  that  the  judgment 
^  ^^couoty  court  dismissiug  the  plaintiff's  claim,  though  on  the  merits,  was  not  a 
.  >  ^tjiiere  evidence ;  and  it  was  left  to  the  jury  as  suoh,  who  found  against  it,  and 
J^^^or  of  the  plaintiff.  (Barnes  v.  Winkler,  a  Carr.  &  Payne,  345.)  And  see  GaL 
"'^^'i  leasee  v.  M'Gaw,  Addie.  Rep.  305.    Quere.    Nearly  all  the  American  cases 
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hold  mich  judgments  eondUBive.  It  is  but  fair  to  remark,  however,  that  the  learn- 
ed C.  J.  is  sustained  by  several  modern  dicta,  not  to  say  authorities,  in  his  own  court 
Among  the  most  imposing  of  these,  is  Herbert  t.  Cook,  3  Doug.  1 01 .  The  same  case 
is  briefly  reported  in  Willes,  36, 37,  note,  and  is  one  of  the  two  authorities  cited  by  our 
author.  That  was  aa  action  of  debt  in  the  R.  B.  on  a  judgment  in  the  Hundred 
Court  of  St.  Briavell's  in  Gloucestershire.  The  declaration  in  the  K.  B.  averted,  that 
the  cause  of  action  arose  within  the  jurisdiction  of  the  hundred  court  Plea,  that  it 
did  not  arise  within  the  territorial  jurisdiction  of  the  hundred  court  Demurrer.  On 
Baldwin  for  the  piaintiff  citing  Gwinne  v.  Poo]e,8Lut  1568,  and  Lucking  t.  Den- 
ning, 1  Salk.  SOI,  Lord  Mansfield  at  once  agreed  that  these  cases  were  in  point; 
and  was  for  the  plaintifi*.  Ashurst,  J.  said,  if  there  had  been  an  objection  of  kicalityy 
it  should  have  been  pleaded  below :  judgment  for  the  plaintiff*.  And  for  this  theeourt 
had  not  only  the  express  authority  of  Gwinne  v.  Poole,  and  the  opinion  of  PpweD,  B. 
there,  that  the  want  of  locality  must  have  been  pleaded ;  but  a  like  solemn  opink>n  ia 
Truscot  V.  Carpenter,  (1  Ld.  Raym.  239.)  Yet  a  few  days  afterwards,  in  the  same 
term,  the  court  expressed  themselves  dissatisfied  with  the  first  judgment,  and  directed 
a' re-argument;  whereupon  Lord  Mansfield  said,  that  upon  looking  into  the  record 
there  is  no  question  at  all.  The  plaintiff* takes  it  upon  him  here  to  state  that  the  causo 
of  action  arose  within  the  inferior  jurisdiction.  If  denied,  that  fact  must  have  been 
proved  here.  The  defendant  has  pleaded  that  the  cause  of  action  did  not  arise  within 
the  jurisdiction ;  and  to  that  plea  the  plaintiff*  has  demurred,  and  thus  admitted  tfiat  it 
was  not  within  the  jurisdiction.  ^'  Besides,  the  judgment  is  not  the  judgment  of  a 
court  of  record ;  and  .being,  therefore,  cniy  tMenee^  like  a  foreign  judgment,  the 
whole  IS  open."  The  accuracy  of  this  remark,  as  to  foreign  judgments,  we  before 
considered,  ante,  note  636,  p.  891, 3,  et  seq.  The  decision  itself  is  directly  in  the  teeth 
of  several  high  authorities,  cited  on  the  argument,  without  one  word  showing  their 
iDappliealnlity,  or  invalidating  their  force ;  and  that,  too,  af\er  they  had  been  expressly 
recognized  by  the  judgment  first  given  in  the  principal  case. 

Sir  W.  Evans,  in  reference  to  this  case,  and  particulariy,  to  the  observatk>n  of  Lord 
Mansfield,  that  the  argument  how  far  the  party  was  precluded  after  judgment  from 
alleging  that  the  cause  arose  out  of  the  jurisdiction  was  not  applicable,  inasmuch  as  Ihe 
demurrer  admitted  the  fact,  remarks,  "  But  with  deference,  I  should  conceive  that  if 
the  defendant  was  precluded  fVom  alleging  tliat  the  cause  of  action  did  not  arise  with- 
in the  jurisdiction,  his  actually  making  such  an  allegation  could  not  reasonably  be  sop- 
ported  ;  and  therefore  the  fictitious  admission  of  the  truth  oT  the  plea,  which  arises 
from  denying  its  sufficiency,  did  not  warrant  getting  rid,  by  a  side  wind,  of  the  princi- 
pal question,  whether  a  new,  perfect,  and  indefeasible  cause  of  action,  independent  of 
all  question  respecting  the  rectitude  of  the  original  judgment,  did  not  arise  by  virtue  of 
the  judgment  itself."  As  to  the  concluding  reomrk  of  Lord  Mansfield  respecting  infe- 
rior courts,  Mr.  Evans  says,  <<I  conceive  that  there  is  no  other  instance  in  which  it 
has  been  judicially  decided  that  the  judgment  of  a  court  not  of  record,  or  of  a  foreign 
court,  was  not  conclusive  with  respect  to  the  point  decided,  so  faras  the  suit  contain- 
ed proper  parties  and  incidenU  to  have  given  it  a  conclusive  effect,  if  that  eoirt  had 
been  of  record ;  and  many  cases  which  have  been  decided  respecting  prisee  causes,  aie 
directly  in  support  of  the  opposite  proposition."  (3  £v.  Poth.  349.)  See  also  for  a 
fttS  examination  of  this  subject,  as  to  domestic  inferior  courts,  the  case  of  Maingay  r. 
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GtlHB,  1  Irith,  T.  R.  1  to  aa  This  ease  is  also  briefly  stated  in  S  Ev.  Poth.  S5S. 
The  leaned  editor  of  S  &  4  Dougl.  speaking  of  Herbert  r.  Cool^  says  (S  Doug.  108, 
iMHe,)"The  doctrine  of  Lord  Mansfield,  that  the  judgment  of  an  inferior  eourt  not  of 
leeofd  aodof  a  ibreign  court,  is  not  eonckisive,  has  been  frequently  recognized."  The 
«47  two  cases  lie  mentions  which  relate  to  the  former  courts,  are  the  above  case  of 
Banes T.  Winklervand  a  previous  N.  P.  case,  (Huxham  v.  Smith,  3  CaropK  19,)  be- 
fiire  Lotd  Menbocovgh.  In  the  latter,  the  party  was  aJbwed  to  attempt  an  impeach- 
meat,  eollaterany,  of  a  cause  tried  by  the  recorder  oi  London  in  the  Lord  Mayor's 
Gooii  The  editor,  however,  further  remarks,—^*'  It  is  very  difficult  to  discover  the 
gravMbupon  which  these  cases  proceed.  While  a  sentence  of  expulsion  or  deprivatxHi 
of  a  meBker  of  a  coHege,  and  a  eonvictkm  by  a  justice  of  the  peace,  are  regarded  as 
coadiaive,  the  judgment  (^  an  inferior  eourt  of  competent  jurisdictidn  may  be  exam* 
iaed,  ttd  all  the  grounds  upon  which  it  has  proceeded  once  more  inquired  into.  It 
dses  wA  appear  that  this  doctrine  has  an  earlier  origin  than  the  time  of  Lord 
Manafidd;  lad  akbough  it  has  been  frequently  ineidentaliy  recognized,  it  baa  never 
been  tofemaly  adjudged  to  be  law.-'  See  ante,  note  6S6,  p.  891)  lor  several  cases 
^oi^g  to  show  that  adjudi^tionS)  of  inferior  courts  are  conclusive. 

We  abill  see  bere^er,  infra,  additional  ground  for  distrusting  the  notion  that  the 
qneitioB  of  coDclusiveDess  is  at  all  referrible  to  the  dignity  of  the  courts  as  being  of  re* 
cord  er  aot  sf  record,  of  concurrent  or  exclusive  jurisdiction.  As  bearing  on  this  ques- 
tkn,  see  sate,  tn  the  text,  354  to  357,  and  the  cases  there  cited ;  also.  The  Overseers, 
ke,  af  Milan  r.  Supervisors  of  Duchess,  14  Wend.  71,  75, 6.  See  likewise,  the  caaes 
cited  in  the  nest  succeeding  notes. 

The  general  doctrine  of  re9jutUeata^  in  addition  to  the  cased  before  cited  in  these 
astei  coonnencing  ante,  p.  Bft4,  at  note  586,  will  be  found  laid  down  and  illustrated  in 
ieferal  other  eases  in  the  higher  couf ts.  (See  Hall  v.  Dana,  S  Aik.  383  to  385,  per 
Sbner,  ChaaceVor.) 

Where  courts  of  law  and  equi^  have  concurrent  power,  the  eourt  first  applied  to, 
gnnto  the  relief  which  concludes  sgainst  the  second  6uit  (Hall  v.  Dana,  3  Aik.  .381. 
ThiNBpmv.Hai,3Yerg.  167, 170.  Smith  v.  M'lver,  9  Wheat  532, 536, 7.  Wm- 
cibester  v.  Evans,  Cooke's  Rep.  436, 4S1.  Thiirman  v.  Durham,  3  Terg.  99, 105,  6. 
Kearsey  v.  Smith,  3  Yerg.  137, 131,3,  and  tlte  cases  there  cited.  Southgate  v. 
Mootganeiy,  1  Paige,  41.  BueH  v.  Cross,  4  Ham.  337,  330.  1  Ham.  435,  435. 
Seynolds  v.  Reynolds*  adm'rs,  3  Ham.  368.  Price  v.  Boyd,  1  Dana,  434, 5.  James' 
*^r  V.  NeaTs  adm'r,  3  Monroe,  869, 370.)  "  A  party  will  not  be  aided  by  a  court 
of  diaaeery,  af^er  a  trial  at  law,  unless  he  can  impeach  the  justice  of  the  verdict,  on 
(SKwnds  of  which  he  could  not  have  availed  himself  at  law,  or  unless  he  was  prevented 
fioB  doing  so  by  fraud  or  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
M^ifenee  or  hvH  on  his  part"  (M'Micken  r.  Minandon,3  Mill.  Lpu.  Rep.  181. 
Mbaroe  v.  H'Micken,  8  Mart  Lou.  Rep.  N.  S.  513.  Per  Green,  J.  in  Kearney  r. 
Smith,  STerg.  131,3.  Lafon's  ex'rs  v.  Dessessart,  1  Mart  Lou.  Rep.  N.  S.  71. 
Greesap  v.  Brown,  t  Breese,  193.  Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  7 
Onoch,  333,  336.  Peytavin  v.  Winter,  8  Lou.  Rep.  by  Curry,  371,  373.  Garfick  v. 
Seeee,  8  Lou.  Rep.  by  Curry,  101, 103,4.  Stork's  adm'r  v.  Thomson's  ex'rs,  3 
Msaroe,  396, 399,  303,3.  Price  v.  Boyd,  1  Dana,  434.  Winthrop  r.  Survivors  of 
Ims,  3  DesauBB.  810,  334.    Payne  ▼.  Shotweil,  3  Dana,  384.    Cameron  v.  BeU,  S 
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Dana,  828.    Duncan  v.  Lyon,  8  John.  Ch.  Rep.  851,  856.    Holmes  r.  RemseD,  7 
John.  Cb.  Re)K  386.    M'Vicar  v.  Wolcott,  4  John.  Ch.  Rep.  820.    Beaugenon  ▼. 
Turcotte,  1  Breese,  126.    Penny  v.  Martin,  4  John.  Ch.  Rep.  566.    Smith  v.  Lowry, 
1  John.  Ch.  Rep.  820,  323.    Harris  v.  Nettle§hip,  2  Mylne  &  Keene,  423.    Brown  v. 
Swann,  10  Pet,  498,  504,5.    Stone  v.  Moody,  6  Yerg.  81.    Brown  v.  Wyncoop,  2 
Blackf.  230.  .  Norton  v.  Woods,  5  Paige,  249.)    The  fact  that  a  witness  at  the  trial, 
accidentally  omitted  to  stale  a  material Tact  unknown  to  the  party  at  the  time,  is  not  a 
ground  for  opening  the  cause  in  equity ;  (Stone  ▼.  Moody,  6  Yerg.  81 ;)  nor  is  error 
or  irregularity  a  ground  of  relief;  (Buell  v.  Cfoss,  4  Ham.  827,  830;   Reynolds  y. 
Mitchell,  1  Breese,  135 ;  Pogue  v*  Shotwell,  d  Dana,  284 ;)  nor  will  the  party  be  re- 
lieved on  the  ground  that  he  mistook  the  law,  and  thereby  lost  his  defence ;  as  by  not 
regularly  or  seasonably  pleading  the  matter  puis  darrein  continuance.    (King  ▼. 
Bridge,  before  Duer,  late  circ  judge,  3d  circ.  N.  Y^  (in  equity)  MS.)     The  party 
must  be  ignorant  of  the  fact ;  or  it  must  appear  that  it  could  not  be  received  as  a  de- 
fence.   (Simpson  v.  Hart,  1  John.  Ch.  Rep.  98.    Foster  v.  Wood,  6  John.  Ch.  Rep. 
87.)    Prevention  fVom  attending  the  trial  by  public  business,  perjury  on  the  other 
side,  and  consequently  enlarged  damages,  are  no  ground  fo(  relieG  though  the  former 
court  refused  to  grant  a  new  trial.    (Smith  v.  Lowry,  1  John.  Ch.  Rep.  820.)    And 
see  Woodworth  v«  Van  Buskirk,  1  John.  Ch.  Rep.  432.    So  if  the  party  have  not 
used  due  diligence  at  law  in  making  his  defence;  in  going  to  chancery  to  assist  him 
by  discovery,  he  cannot  be  .relieved  from  a  verdict  against  him.     (Barker  v.  Elkins,  1 
John.  Ch.  Rep.  465.   Dodge  v.  Strong,  2  John.  Ch.  Rep.  228.)    It  is,  consequently, 
no  ground  for  relief  that  the  defence  at  law  could  not  be  made  out,  without  the  oath  of 
the  adverse  party.    (Bates  v.  Bagley,  1  Breese,  60.)    These  rules  extend  to.  a  scire 
facias.    (Thompson  v.  Hammond,  1  Edw.  Ch.  Rep.  497,  502,  3.)    It  was  held  in 
one  case,  that  after  mptual  accounts  had  been  tried  in  t^ie  common  pleas,  chancery 
might  still  hear  and  decide  on  the  same  matter,  or  any  part  of  it,  and  correct  the  judg- 
ment^on  the  ground,  that  the  latter  court  had  jurisdiction  <>f  the  matter  originally. 
(Stothart  v.  Burnet,  Cooke,  417,  418.)    Quere. 

A  judgment  in  ejectment  is  of  the  same  binding  force  and  efficacy  as  any  other 
judgment;  and  is  a  bar  except  in  a  second  action  of  ejectment.  Therefore,  where  an 
action  q€  ejectment  was  brought  in  the  supreme  court,  to  try  the  validity  of  a  deed ; 
and  the  question  of  fraud  was  ultimately  passed  upon  by  the  court  of  errors,  who  ren- 
dered a  judgment  against  the  plaintiflT,  chancery  refused  to  sustain  a  bill  for  the  same 
relief  to  impeach  the  deed  as  fraudulent  upon  the  grounds  involved  m  the  former  trial. 
(Van  Wyck  v.  Seward,  1  Edw.  Ch.  Rep.  327.) 

The  rule  that  a  judgment  is  unimpeachable  for  error,  irregularity,  &c.,  while  it 
stands  neither  reversed  nor  set  aside,  is  of  course  applied  with  equal  uniformity  to  the 
higher  courts.  (Ante,  note  587,  p.  826,  and  note  588,  p,  830.)  It  can  in  no  case  be  ques- 
tioned by  action,  or  in  any  other  collateral  proceeding.  (Andrus  v.  Harman,  S  Mill. 
Lou.  Rep.  587.  Keen  v.  M'Donoifgh,  8  Lou.  Rep.  by  Curry,  185.  Cox  v.  White,  2 
Mill.  Lou.  Rep.  422.  Walbridge  v.  Hall,  3  Verm.  Rep.  1 14.)  On  this  principle,  the 
supreme  court  of  North  Carolina  refused  to  inquire  into  the  regularity  of  a  proceeding 
by  sci.  fa.  to  execution  in  the  circuit  court  of  the  United  States,  the  execution  being 
relied  on  in  protection  of  the  officer  levying.  (Pigot  v.  Davis,  8  Hawks,  25,  27, 8.) 
And  in  New- York,  a  former  verdict  for  the  defe^idant,  although  dearly  rendered  on 
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erroneous  grottDds,  ivas  held  to  bar  a  second  action  for  the  same  cause.  (Morgan  v. 
Plumb,  9  Wend.  287.)  This  case  is  particularly  slated,  infra.  So  in  IfoVer,  the  de- 
feodant  justifying  under  an  attachment,  judgment,  and  execution,  though  the  attach- 
ment was  irregular,  two  stated  terms  intervening  between  its  test  and  return,  yet  the 
court  refused  to  notice  this^  as  it  was  but  an  irregularity,  and  held  the  whole  to  be 
Taiid.  (Olmsted  ▼.  Hoyt,  4  Day,  4S6,  441, 3.  And  see  as  to  an  attachment  issued 
frofnthc  C.  C.  U.  S.  Barney  v.  Patterson's  lessee,  6  Harr.  &  John.  182,  S.  P.)  Nor 
wil  a  habeas  corpus  to  discbarge  from  final  process  lie  for  error  or  irregularity  in  the 
previous  proceedings.     (Kellogg,  ex  parte,  6  Verm.  Rep.  509.) 

We  noticed  ante|  note  5S9,  p.  8S4,  tiiat  in  general,  it  is  onfy  where  the  question  be- 
tween the  parties  has  been  decided  upon  the  merits  that  the  judgment  thereon  can  be 
used  as  a  bar.  The  principle  is  equally  pertinent  in  respect  to  inferior  jurisdictions. 
(See  id.  836.)  But  when  we  come  to  make  this  application  of  the  general  proposition 
with  which  we  commenced  that  note,  it  obviously  needs  to  be  so  far  qualified  in  terms 
as  to  embrace  not  onfy  decisions  upon  confession  or  verdict,  but  also  nu^ierous  adjudi- 
catioBa  made  where  there  has  been  neither  confesision  nor  verdict  For  there  is  not 
alwayis  a  jury  in  these  lower  tribunals  to  try  even  issues  of  fact.  The  court  itself  is 
oflen  substituted  and  pronounces  a  decision  which  may  be  said  to  partake  both  of  the 
nature  of  a  verdict  and  judgment.  Nor  is  this  feature  unknown  to  the  higher  courts : 
the  court  of  chancery  often  does  the  same  thing ;  and  in  the  common  law  courts  of 
record,  without  exception,  we  have  familiar  instances,  in  the  decisions  made  by  them 
upon  motions  and  applications  to  their  summary  jurisdiction,  and  in  the  ftmifiar 
doctrine  of  trial  by  record. 

The  liberality  which  prevails  with  regard  to  the  decisions  of  inferior  courts,  in  dis- 
regarding mere  informality,  inquiring  directly  into  the  nature  of  the  former*  adjudica- 
tion, and  giving  it  effect  accordingly,  will  be  seen  by  consulting  several  New-York 
cases  relating  to  justices'  courts,  cited  ante,  note  589,  p.  836, 7.  We  there  saw,  that 
a  mere  verdict  on  which  the  justice  has  neglected  or  refused  to  render  judgment,  is  a 
W.  This  was  held  in  Felter  v.  Mulliner,  (3  Johns.  Rep.  181,)  and  the  reason  given 
is,  that  the  court  has  no  power  either  to  arrest  judgment  or  grant  a  new  trial.  It 
would  be  otherwise,  however,  if  the  finding  of  the  jury  was  such  that  no  judgment 
toM  be  rendered  upon  it ;  as  where  the  jury  found  a  sum  below  the  jurisdiction  of 
the  coort.  (Offalt's  adm'rs  f .  Ofiutt,  2  Harr.  &  Gill,  17fi,  181.)  Where  the  former 
verdict  was  informal,  as  "  for  costs"  only,  it  was  held  a  bar.  (Young  v.  Overacker,  9 
^ohn&Rep.  191.)  So,  where  the  former  judgment  was  wrongly  framed,  being  in  tenJM 
a  oonsntt,  at  a  stage  of  the  cause  when  the  justice  had  ceased  to  hold  the  power  of  noa- 
iuit,(as  where  he  had  taken  his  fbUr  days  for  consideration,)  yet,  held  final  by  construc- 
tion and  legal  operation.  (Hess  v.  Beekman,  1 1  Johns.  Rep.  457.)  See  also,  Brint- 
oaHjV.  Foster  and  Elwell  v.  M'Queen,  stated  ante,  note  589,  p.  836,^7.  ; 

These  cases,  connected  with  others  mentioned  in  the  note  referred  to,  contain  very 
full  iflastratXHis  of  the  character  which  a  former  proceeding  must  assume  in  order  to 
constitute  a  bar ;  and  we  shall  content  ourselves  here  with  little  more  than  adding 
•onie  few  sapplemehtal  cases,  without  distinguishing  particularly  whether  the  courts 
to  which  they  were  applied  were  inferior  or  superior. 
.  A  AODBiut  we  aaw  was  no  bar.    Ante,  note  589,  p.  636.    To  the  cases  there  cited 
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we  may  add  Toule  t.  BiotherioiH  10  John.  Rep.  863,4 ;  Perrillat  ▼.  Puecb,  S  BfilL 
Lou.  Rep.  438 ;  JSnowhill  ▼.  HOlyer,  4  Halst  38 ;  and  Bates  r.  Jenkiiii,  1  Breeae,  tt, 
in  appendix.  * 

So  of  a  judgment  on  demurrer  to  a  declaration,  where  the  leaaon  to  be  eoQeeted 
from  the  record  appeared  to  have  been  matter  of  form  merely.  (Branmii  t.  Howk, 
1  Blackf.  393, 3.)  Indeed,  this  seems  to  be  put  unqualifiedly  in  a  previous  ease  in  Ifae 
same  bode,  (Stevens  v.  Dunbar,  1  Blackf  56,)  viz.  that  such  a  judgment  wottld 
never  be  a  bar  under  any  circumstances.  See  Dana  v.  Hall,  1  Aik.  368,  and  Hall  t* 
Dana,  3  Aik.  381, 

Where  the  phiintiff  withdrew  his  suit,  on  the  intimation  of  an  ot^inkm  against  him 
by  the  justice,  held  no  bar.  (Jones  v.  Walker,  6  Yerg.  437.)  See  ante,  note  583,  pL 
836.  A  rOrmaeUi  however,  is  a  bar.  (Ante,  note  589,  p.  836.  Lambert  v.  Sandlbrd, 
3  Blackf.  137.). 

A  judgment  of  the  U.  S.  Dist  Court  in  this  form,  "  Judgment  must  be  given  Ibr 
the  defendant  and  the  plaintiff's  petition  dismissed,"  held  final,  and  a  bar*  (Keene  v*^ 
M'Donough,  8  Lou.  Rep.  by  Curry,  185.)  See  this  case  stated  ante,  note  689,  p. 
836,  and  erroneously  cited  there  from  Mart.  Lou.  Rep^ 

The  failure  of  a  trial  in  consequence,  of  the  withdrawal  of  a  juror  by  eonaent,  is  no 
bar.  (Sanderson  v.  Nestor,  Ryan  &  Mood,  N.  P.  Rep.  403.)  So  as  to  dischsrgiag 
a  jury  by  consent  (E>rerett  v.  Youells,  3  Barn.  &  AdoL  349.)  See  the  People  v. 
Judges  of  New-Tork,  8  Cowen's  Rep^  137. 

Wherethefonperrecovery  has  been  wholly  reversed  on  error,  it  is  no  bar.  (Smedi 
V.  Graham,  1  Backf.  314.  Wood  v.  Jackson,  ex  dem<  Oenet,  8  Wend.  10.  CkMK  t* 
Stewart,  4  id.  95.)  A  judgment  collected,  and  afterwards  reversed  for  defect  of  Ibrm 
with  an  a?rard  of  restitution,  is  no  bar  to  a  subsequent  action,  even  though  the  party 
elect  not  to  avail  himself  of  the  judgment  of  restitution.  (Ck)se  .v.  Stuart,  4  Wead. 
95,  on  error  from  S.  Court,  for  whose  opinion,  see  S.  C.  1  Wend.  438.)  If  a  judg^ 
ment  of  reversal  state  that  it  is  not  a  bar  to  any  future  claim  of  the  appellee  made  oo 
fuller  proof,  to  prevent  this  being  a  bar,  the  new  suit  must  be  shown  to  differ  from  the 
former.    (Innis  v.  Roape,  4  Call,  379,  398.) 

So  if  the  demand  be  rejected  as  not  yet  due,  the  former  judgment  is  no  bar.  (M*- 
Laughlin  v.  Hill,  6  Verm.  Rep.  30.  Estill  v.  Taul,  3  Yerg.  467,  ante,  note  589,  p. 
835.)  In  Estill  v.  Taul,  the  justice  was  received  to  show  by  parol  that  he  gave  jodg* 
ment  against  the  plaintiff  in  the  former  action,  because  the  rent  now  claimed  by  him 
was  not  then  due ;  and  held,  that  this  being  so,  the  court  trying  the  second  aetien 
ought  to  disregard  the  former  judgment  as  not  rendered  on  the  issue  they  were  now 
bound  to  try ;  and  that  they  should  so  instmet  the  jury.  Otherwise,  Imwever,  it 
seems,  if  the  demand  was  actually  due,  though  erroneously  rejected  on  the  suppositk>D 
that  it  was  not  due.  Such  we  deem  to  be  the  result  of  Morgan  v.  Plumb,  (9  Wend. 
387.)  The  plaintiff  there,  in  1830,  sued  on  a  note  of  9350,  payable  when  a  certain 
mortgage  should  be  collected.  On  the  trial  of  that  suit  it  was  shown  that  the  mort- 
gage had  been  foreclosed  by  an  entry,  &c,  (in  Massachusetts,)  but  no  money  having 
been  paid,  an  objection  was  taken  that  the  mortgage  had  not  been  collected  within 
the  terms  of  the  note ;  on  this  ground,  Spencer,  J.  who  pcesided  at  the  trial,  directed 
A  verdict  for  the  defendant,  instead  of  nonsuiting  the  plainti£  Aflerwards  a  new  suit 
was  instituted  on  the  assumption,  inter  alia,  tiiat  the  note  was  not  due  when  the  fbrmer 
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Mtiou  waa  tried :  this  was  tried  in  1830,  (before  Cowen,  Cir.  J.,)  who  held,  that  tin- 
der the  circumstances  the  former  auit  was  do  bar.  Od  motion  for  a  sew  trial,  the  su- 
preme court,  pef  Savage,  Ch.  J.  expressed  a  different  opinion,  holding  that  the  note 
vw  doe  at  the  first  trial,  and  that  though  Spencer^  J.  erred  on  this  point,  yet  that  the 
aeoood  suit  was  barred.  The  cause,  however,  was  decided  upon  other  grounds  and 
a  new  trial  denied.    C>^*  ^^^0 

Tbe  wnm  principles  apply  to  criminal  cases-  Accordingly,  a  noUe  prosequi  is  no 
tar  to  another  indictooent ;  (Commonwealth  v.  Wheeler,  3  Mass.  Rep.  272 ;  Lambert 
T.  Saodfoid,  3  Blackf.  |87 ;  The  People  v.  Barrett,  1  Johns.  Rep.  69.)  unless  it  be  aiUr 
the  jury  are  impannelied,  (State  v.  M'Kee,  1  Bail.  651,  65S^  4,  and  the  cases  there  ci- 
ted by  O'Neal,  J.)  Regularly,  that  cannot  be  done  afler  the  jury  are  impannelied,  it 
ii  aaid ;  bat  if  they  be  discharged  under  pretence  of  a  nolle  prosequi,  it  will  be  equiva- 
kot  to  an  acquittal,    (id.) 

The  dumtssioti  of  a  presentment  by  the  court,  at  the  instance  of  the  prosecuting  al- 
tcrney,  ordered  without  trial,  is  no  acquittal ;  it  is  only  an  informal  nolle  prosequi ; 
and  is  thereiore  no  bar.    (Wortham  ▼.  The  Commonwealth,  5  Rand.  669.) 

A  rOnxitra  uaknown  to  the  law,  so  far  as  regards  a  prosecution  at  the  suit  of  the 
cammomreaitb.  It  is  a  dispensing  power,  which  the  law  has  not  entrusted  to  the 
proseoutiogattoroey.    (id.) 

If  the  priBoner  escape  a  trial  on  the  merits  by  qtuuhmg  the  indiettnen$,  demurrer  or 
by  plea  m  ebatemetUy  he  may  be  prosecuted  again.  (People  v.  Barrett,  1  Johns. 
Repi6fi,69.) 

And  the  mere  fiiilare  of  a  trial  by  the  death  oir  sudden  sickness  of  a  juror,  the  iS- 
nesB  of  the  prisoner,  discharging  a  jury,  &c  will  not  in  general  operate  as  a  bar 
wfaedier  in  a  civil  or  criminal  proceeding.  (People  v.  01co|t,  3  Johns.  Cas.  801.  Peo- 
ple T.  Barrett,  3  Cain.  Rep.  100.  State  ▼.  Woodruff,  3  Day,  504.  State  ▼.  Water- 
house,  Mart  &  Yerg.  378.  State  v.  Hall,  4  Halst.  356^  Commonwealth  v.  Bowden, 
9  Mass.  Rep.  494.  The  People  v.  Goodwin,  18  John.  Rep.  187.  U.  States  v.  Pe- 
rez, 9  Wheat.  579.  Per  Shaw,  C.  J.  in  Commonwealth  v.  Roby,  13  Pick.  503,  509. 
State  T.  Spurgin,  1  M'Cord,  354 ;  and  Bostick's  case  there  cited.  People  ▼.  Denton, 
3  Johns.  Cas.  375.  United  States  v.  Coolidge,  3  Gallis.  Rep.  S64.  Commonwealth  v. 
Purchase^  3  Fick.  Rep.  531.  State  v.  Burket,  3  Rep.  Ponst.  Ct.  So.  Car.  1^5.) 
But  this  right  to  nullify  the  effect  of  a  discharge,  by  the  withdrawal  of  a  juror,  and  the 
Bke,  is  not  absolute  and  unlimited.  In  a  late  South  Carolina  case,  where  the  ofience 
maeapital,  it  wassaid  that  authority  was  confined  to  the  following  cases.  1.  The 
oMMeat  of  the  prisoner,  3.  The  illness  o£  one  of  thejury,  the  prisoner  or  the  court, 
3.  Tbe  absence  of  one  of  the  jurymen,  4.  The  Impossibility  of  their  agreeing  on  a 
Todict.  And  it  was  also  said,  that  the  discretion  of  the  court  to  discharge  the  jury 
and  remand  the  prisoner  for  another  trial,  is  a  legal  discretion,  ezercisaUe  accord- 
ing to  known  rules.  Af\er  the  jury  were  impannelied  for  trial  of  a  murder  in  kill- 
ing aslare,  the  solicitor  general  was  answered  by  the  foreman,  on  inquiry, 'that  he 
had  dechred  he  never  would  convict  in  such  a  case.  Whereupon  the  soUcjtor,  with 
peimiasKn  of  the  court,  entered  a  nolle  prosequi,  and  the  jury  were  discbsrged.  Held 
ibar  to  a  sabsequent  indictment.    (State  v.  M'Kee,  1  Bail.  651,  653, 8.)    But  the 
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jury  will  be  iotended  to  have  been  discreetly  and  properly  discharged,  unless  the 
contrary  appear.  (State  of  Tennessee  v.  Waterhoufte,  ^art.  &  Yerg.  278.)  The 
rule  in  Pennsylvania  is  still  more  stricL  The  discharge  of  the  jury  so  as  to  -ve- 
cure  another  trial;  is  allowed,  in  a  capital  case  especially,  only  when  required  by  ufr- 
Mobae  neeesnty.  Even  the  illness  of  any  of  the  jury,  arising  from  privation,  if  re- 
movable by  food,  and  the  prisoner  consent  that  it  should  be  supplied,  is  not  an  ade- 
quate cause  of  their  discharge ;  and  if  discharged  under  such  circumstances,  a  new 
trial  would  be  barred.  Their  inability  to  agree,  is  not  a  proper  cause  of  discharge. 
(Commonwealth  v.  Clue,  3  Rawle,  498.  Commonwealth  v.  Cook,  cited  id.  500;  6 
6er.  &  Rawle,  577,  S.  C.)  The  learned  court  admit  a  wide  difference  between  their 
decisions  and  those  of  the  neighboring  states ;  but  maintain  their  own  ground  with 
the  argument,  that  the  constitutional  right  of  the  subject  not  to  be  put  in  jeopar- 
dy a  second  time,  ought  not  to  depend  on  the  arbitrary  opinion  of  judges.  (Id.  501.) 
Afler  a  prisoner  has  pleaded,  the  jury  been  sworn,  and  evidence  offered,  if  the  public 
prosecutor  without  the  prisoner's  consent  withdraw  a  juror,  merely  because  he  is  un- 
prepared, the  prisoner  cannot  aftfcrward  be  tried  for  the  same  offence.  (People  t. 
Barrett,  3  Cain.  Rep.  304.)  Otherwise,  if  the  indictment  were  defective  in  substance. 
(People  V*  Barrett,  1  Johns.  Rep.  66 :  and  see  infra.)  In  Tennessee,  wh^e  the  juiy 
were  allowed  by  the  court  to  separate  aHer  the  prisoner  had  been  put  on  his  trial 
without  rendering  any  verdict,  it  was  held  a  bar  to  a  subsequent  trial.  (State  v.  Gar- 
rigues,  1  Hayw.  241.)  The  power  of  discharging  a  jury  is  to  be  exercised  with 
great  caution.  (People  v.  Denton,  2  Johns.  Cas.  275.  People  v.  Goodwin,  18 
Johns.  Rep^  187.  People  v.  Olcutt,  2  Johns.  Cas.  301 ;  and  see  the  cases  cited  supra.) 
Where  a  witness  on  the  part  of  the  government  refused  to  be  sworn  and  was  com- 
mitted for  a  contempt,  Mr.  Justice  Story  heijd  that  the  court  might  discharge  the  jury 
without  the  defendant's  consent,  and  try  him  again  at  another  time.  (United  States 
V.  Coolidge,  2  Gallis.  Rep.  364.  .  See  People  v.  Judges  of  New  York,  8  Cowen's 
Rep.  131.)  As  to  the  right  of  allowing  a  jury  to  be  withdrawn  in  cases  of  mudemea- 
moTy  see  People  v.  Ellis,  15  Wend.  371 ;  People  v.  Olcutt,  2  Johns.  Cas.  307. 

Where  the  verdict  was  void,  the  jury  finding  petit  larceny  on  an  indictment  ibr  an- 
other offence  not  warranting  such  finding,  a  re-trial  was  ordered.  (State  t.  Spurgio, 
1  M'Cord,  252, 254.  And  see  also  People  v.  Olcutt,  2  Johns.  Cas.  301 ;  Pennsylvania 
V.  Huffman,  Addis.  Rep.  140.) 

So  where  judgment  has  been  arrested,  it  is  no  bar.  (People  v.  Casborus,  13  Johns. 
Rep.  351.    Pennsylvania  v.  Huffman,  Addis.  Rep.  140.) 

If  the  cause  go  off  upon  the  insufficiency  of  the  indictment  either  in  form  or  sub- 
stance, this  will  constitute  no  bar.^(Per  Shaw,  C.  J.  in  Commonwealth  v.  Roby,  12 
Pick.  502;  Per  Williams,  J.,  in  State  v.  Benham,  7  Conn.  Rep.  418 ;  Rex  v.  Tayk>r, 
3  Bam.  &  Cress.  502;  People  v.  Barrett,  1  Johns.  Rep.  66;  2  N.  Y.  R.  Stat  701, 
%  24 ;  Commonwealth  v.  Goddard,  13  Mass.  Rep.  459.) 
'  So,  if  the  former  acquittal  was  on  the  ground  of  variance  between  the  indictment 
and  the  evidence.  (2  N.  Y.  R.  Stat  701,  §  24.  Pennsylvania  v.  Huflftban,  Addis. 
Rep.  140.  Burnett  v.  Commonwealth,  4  Monroe,  106.)  But  otherwise  in  New  York 
ifthere  be  a  trial  on  the  meriu,  though  the  indictment  be  defective.  (2  N.  Y.  R.  Stat 
702,  |t5.)    An  acquittal,  it  has  been  held,  shall  not  be  deemed  for  variance,  if  the 
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^ner  emdd  have  been  convicted  upon  the-  first  indictment  upon  any  evidence  that 

might  have  been  sulduced*  -  It  is  immaterial  whether  the  proper  evidence  wai  adduc* 

ed  at  the  first  trial  or  not.     Thus,  where  tlie  prisoner  waa  indicted  for  the  ipurder  of 

a  child,  viz.  Charles   WiBiam  Beadle ^  but  acquitted  because  the  name  of  the  child 

was  not  proved  to  be  as  set  forth,  and  was  again  indicted  for  the  same  muider  of  the 

Bame  child  by  variotia  other  names,,  and  it  was  noto  in  proof,  and  so  the  jury  found  on 

an  iasue  on  the  plea  of  autrefois  aequity  that  the  child  was  in  truth  as  well  known  by 

the  name  ia  the  former  indictment  as  any  of  tlie  names  in  this ;.  th^' court  gave  .judg<* 

meat  for  the  prisooer.    (Rex  v.  Sheen,  3  Carr.  &  Payne*  634.)    Burrough  J.  thought 

thattf  the  now  evidence  of  the  name  had  been  given  at  tlie  former  trial,  the  prisoner 

o«i|^t  to  have  been  convicted.    The  baptismal  register  gave  the  name  of  CharkM 

WWim  Beadle ;  and  one  witness  said  she  should  have  known  him  by  that  name ; 

and  it  was  suggested  that  if  a  legacy  had  been  lefl  him  by  that  name,  he  would  have 

taken  it  (Id.) 

It  is  perhaps  proper  to  remark,  that  in  all  these  cases  of  conviction j  acquittal,  &c. 
^rhether  fbrmal  or  virtual,  it  is  not  necessary,  in  order  to  secure  the  prisoner's  plea  in 
W,  that  a  judgment  should  have  been  rendered  or  signed  on  the  former  verdict  or 
prooeediog.  The  verdict  itself,  or  dischargeof  the  jury,  foe  constitutes  the.  bar.  (State 
ofCoooecticut  v.  Benham,  7  Conn.  Rep.  414,  418,  et  seq.)  This  is  so  even  where 
judgment  is  improperly  arrested  upon  a  good  indictment  (The  State  v.  Norvell,  3 
Ycig.24) 

But  tf)e  point  or  matter  must  be  identical.  A  former  judgment  in  general  conclydes 
ooly  as  to  the  ground  covered  by  it,  and  the  facts  necessary  to  uphold  it.  (See  ante, 
note  587,  p.  836.)  Accordingly,  a  verdict  and  judgment,  in  a  court  of  law,  is  no  bar 
to  equitable  relief  which  could  not  be  allowed  at  law.  (Gallagher's  ex'rs  v.  Roberts, 
1  Wa8h..C.  C.  Rep.  330.)  A  judgment  against  the  assignee  of  a  note,  in  an  action 
igaiost  the  assignor,  is  no  bar  to  a  bill  by  the  assignee  to  sutiject  estate  which  had 
been  conveyed  to  the  assignor  to  secure  the  payment  (M'Clenahan  v.  Chambers,  1 
Monroe,  44.)  A  recovery  of  damages,  in  an  action  of  disseisin,  the  declaration  laying 
the  diasetaiD  ia  December,  1807,  is  no  bar  to  a  sgit  for  rent  of  the  same  land  claimed 
to  be  due  prior  to' that  time ;  there  being  no  evidence  aliundej  that  such  rent  was  ao- 
tuaUj  recovered  in  the  former  action.  (Guon  v.  Scovil,  5  Day,  113,  115,  116.)  A 
judgment,  io  an  action  of  disseisin,  does  not  prevent  the  losing  party  enforcing  a  title 
pftnosount  subsequently  acquired,  or  preclude  either  party  from  his  bill  in  chancery  to 
perfect  his  title  or  enjoin  a  judgment  obtained  contrary  to  equity.  (Taylor  v. 
M'Crackio,  2  Blackf.  360.  See  Burt  v.  Sternbergh,  4  Cowen's  Rep.  559,^  stated  ante, 
w>te  594,  p.  848.)  A  recovery. in  a  writ  of  right  does  not  affect  a  claim  of  the  tenant 
Io  an  easement  in  the  land.  (Thompson  v.  The  Proprietors  of  Androscroggin  bridge, 
6  GreeoL  63,  65.)  A  former  recovery  against  husband  and  wife  for  a  tort^  is  no  bar 
to  an  action  for  the  same  tort  against  the  husband  alone ;  for  such  an  action  as  the  for- 
mer cannot  lie.  Husband  and  wife  cannot,  in  law,  commit  a  joint  tort.  If  done  by 
the  wife  in  his  presence  or  with  his  assent,  it  is  his  sole  act  Such  an  action  can  be 
sustained  for  the  separate  independent  act  only  of  the  wife.  (Park  v.  Hopkins,  3  Bail 
411.)  This  case  goes  distinctly,  as  we  deem,  upon  the  ground  that  the  record  showed 
the  former  suit  to  have  been  for  a  different  cause  of  action.    It  was  decided  upon  the 
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pleadings;  and  what  they  were,  whether  there  were  any  avennentB  aliunde,  going 
to  show  the  identity  of  the  two  actions  as.to  suhject  natter,  cannot  be  collected  from 
ihe  report.  Indeed,  it  would  rather  seem  to  have  been  regarded  as  a  case  hk  which 
such  an  averment  would  be  inadmissible  as  contradicting  the  record :  see  infra. 
It  is  no  bar  to  an  action  for  obstructing  ancient  lights  thai  tlie  nuisance  merely 
•£fects. the  plaintiff's  right  as  reversioner,  and  that  he  has  aheady,  in  a  former 
action,  recovered  against  the  defendant  for  erecting  the  same  obstruction.  (Shadweil 
V.  Hutchinson,  S  Barn.  &  Adol.  97.)  A  judgment  for  freedom  concludes  and  entitles 
Ihe  plaintiff  to  recover  for  services  against  the  defendant,  only  from  the  time  of  the  first 
suit  commenced*  If  more  is  claimed,  a  right  must  be  proved  independent  of  the  re- 
cord. (Matilda  v.  Crenshaw,  4  Yerg.  399.)  A  verdict  in  forcible  entry  will  not  con- 
clude any  thing  in  an  ejectment.  The  Ibrmer  issue  involved  the  mere  question  of  pos- 
Mision  and  force ;  the  latter  the  right  of  possession  and  title.  (Mattox  ▼.  Helm,  5 
Litt.  185,  6.  Peyton  v.  Stitlh,  5  Pet.  485, 490, 1.)  The  caption  of  a  warrant  of  at- 
torney by  the  vouchee,  appearing  of  record  to  have,  been  taken  before  the  Ch.  J.  out  of 
jBOurt,  was  held  not  to  conclude  as  to  the  mental  capacity  of  the  vouchee,  on  error  as- 
irigned  that  he  was  non  eompo$  at  the  time ;  for  mental  capacity  was  not  a  point  to  be 
examined  into  by  the  Gh.  J.  It  was  his  office  to  take  a  mere  acknowledgment  of  a 
deed,  which  does  not  ecndtide,  however  it  may  bejprtnMi  fade,  (Hume  v.  Burton,  1 
Ridgw.  P.  C.  Ireland,  16  to  121,  decided  by  a  majority  of  one.  And  see  the  same 
case  on  error  from  the  K.  B.  on  exceptions  taken  at  the  second  trial.  Id.  304  to  380.) 
A  judgment^  in  covenant,  will  not  bar  a  bill  for  specific  performance  of  apartienlar 
Btipulation  in  the  articles,  if  it  be  manifest  that  the  breach  of  that,  though  assigned, 
was  not  investigated,  nor  any  damages  given  on  that  head.  (Givens  v.  Peake,  1  Dana, 
^  385.)  Nor  will  a  judgment  on  the  merits  in  favor  of  the  derendant,  bar  an  action  for 
the  same  demand  on  a  subsequent  promise  of  the  defendant  to  pay  the  debt.  Such 
promise  is  supported  by  the  moral  consideration,  though  the  remedy  for  the  demand  waa 
technically,  barred  when  the  promise  was  made.  (Cook  v.  Yimont,  6  Monroe,  384.) 
See  ante,  note  588,  p.  883,  and  the  case  of  Bentley  ▼.  Morse,  there  cited. 

The  same  principles  apply  to  criminal  cases.  Thus,  an  acquittal,  on  an  indictment 
for  forging  and  uttering  an  order,  is  no  bar  to  a  subsequent  indictment  for  a  misdemea- 
nor m  obtaining  goods  on  the  same  order,  by  using  it  as  a  false  token.  (Common^ 
wealth  v.  Quann,  2  Virg.  Cas.  89.)  In  Virginia,  a  plea  of  aiOrefoU  aequU  or  tonvia 
by  an  examining  court,  must  show  the  crime  charged  there  to  have  been  the  same  of^ 
fence  as  that  charged  in  the  indictment  to  which  the  former  trial  is  interposed  as  a  bar. 
(Commonwealth  v.  Somerville,  1  Virg.  Cas.  164.)  Where  a  single  act  combines  the 
requisite  ingredients  of  two  distinct  offences,,  it  has  been  held,  in  South  Carolina,  that 
the  defendant  may  be  separately  indicted  and  punished  for.  each ;  e.  g.  unlawfully 
trading  with  a  slave,  and  by  the  same  act  knowingly  receiving  stolen  goods  from  him ; 
for  the  necessity  of  proving  the  stealing  and  scienter,  in  the  last  case,  shows  the  point 
to  be  different  from  that  in  the  former,  which  is  sustained  by  showing  a  mere  dealing 
with  the  slave.  (State  v.  Taylor,  3  Bail.  49.)  See  Conant  v.  Raymond,  infni* 
Proof  of  receiving  goods,  knowing  them  to  be  stolen,  will  not  support  an  indictment  for 
larceny  of  the  same  goods.  The  latter  is  the  principal  offence ;  the  former  the  mens 
accessory ;  and  an  acquittal  or  conviction  of  the  one,  will  not  bar  a  prosecution  lor  the 
other.    (Ross  v.  The  Sute,  1  Blackf.  390,  1.)    That  tlie  counterfeit  biU,  for  the  pass- 
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iDg  of  wbieh  the  prisoner  is  now  indicted,  was  giren  in  evidence  against  him  on  »fbrmer 
trial  for  puBing  another  biO,  will  not  render  such  (prmer  suit  a  bar.  (United  States  t. 
RamkDbuah,  8  Pet.  S88.)  In  Kentucky,  a  trial  of  bastardy,  on  a  warrant  charging 
tbe  birth  to  have  been  one  day,  wiJJ  not  bar  a  second  trial,  on  a  warrant  stating  a  dif- 
fereot  day;  for  the  day  is  material.  (Burnett  v.  Comroonwealth,  4  Monroe,  106, 7j  8. 
See  also  Rex  v.  Smith,  3  Bam.  &  Cress,  503.)  An  indictment  was  against  three  pef^ 
toss  joiDtly  for  obstructiog  a  highway.  The  evidence  was  that  each  separately  ob- 
Unieled  it  on  his  own  farm.  The  variance  was  held  fata],  because  a  trial  on  this  joint 
indietflKDt  would  not  bar  se|)arate  indictments  for  each  offence.  The  indictmeni 
ih(n\d  have  charged  the  offences  to  have' been  several j  and  then  the  defendants  might 
bave  been  severally  convicted  or  acquitted.  (The  Commonwealth  v.  M*Chord,  % 
DaBa,t41) 

It  B  said  to  be  the  doctrine  of  the  common  law  in  respect  to  felonies,  that  a  convic- 
tioD  jodgiment  and  execution  for  one  felony,  not  capital,  is  a  bar  to  aU  other  indict- 
nwDts  for  felonies,  not  capital,  committed  previous  to  auch  conviction,  judgment  and 
exeeotioD.  (Crenshaw  ▼.  The  State  of  Tennessee,  Mart.  &  Yerg.  133.)  This  was 
held  by  the  sopreme  court  of 'tennessee,  on  great  deHbefation  and  a  full  examination 
of  Eqgfish  authorities;  and  acted  upon  as  the  common  law  of  that  state  in  the  case 
cited. 

la  determining  the  identity  of  the  subject  or  point  passed  upon  and  adjudicated  in  the 
ibnneriail,  much  depends  upon  the  frame  of  the  issue  there  joined ;'  the  matter  which 
it  eooiesBes  or  denies;  what  it  may  receive  on  the  one  hand,  or  exclude  on  the  other. 
With  a  view  to  these  things  the  titles  of  the  text—-"  evidencb  confined  to  points  ha 
ime,"  (p.  169  to  193,)  and  "  the  substance  of  issue  proved,"  (p.  200  to  916,)  as  also 
tbe  notes  connected  with  them  may  hecome  important.  Vf  here  the  matter  sought  to 
be  fitigated  in  the  second  suit  was  involved  in  the  (urmer  issue,  and  essential  to  the 
fiodiag  of  the  verdict,  we  have  seen  that  it-shall  be  taken  conclusively  to  have  been  de* 
elded.  (Ante,  note  594,  p.  844,  et  seq.)  Where  the  matter  might  or  might  not  have 
beea  tried  consbtently  with  the  issue,  it  shall  be  taken  to  have  been  prima  facie-jNiSBed 
upon.    (Id.    And  see  ante,  note  590,  p.  838,  et  seq.) 

To  illnatrate  the  importance  of  going  back  to  the  substance  of  the  issue,  for  instance ; 
it  Ins  been  held  in  England,  recently,  that  if  the  crime  for  which  the  prisoner  is  ih" 
dieted  0%At  have  been  proved  under  another  indictment .  formerly  tried,  it  shall  be 
taken  neceaurily  to  have  been  tried,  and  let  in  the  plea  of  avtrefoU  acquit  or  eorma, 
(See  Rex  v.  Sheen,  2  Carr.  Sc  Payne,  634,  stated  supra.)  In  ascertaining  what  form 
of  iadietment  would  let  in  such  proof,  we  go  back  to  note  395,  ante,  p.  497,  et  seq.,  pre- 
KBting  a  large  class  of  cases  where  it  is  seen  thaUan  indictment  for  one  crime  will  be 
tODxtimes  maintained  by  proof  of  another  of  a  different  grade.  An  additional  ease 
is  one  of  an  indk^tment  on  the  statute  of  Pennsylvania  against  adultery,  whereon  a  con- 
^ietion  may  be  had  for  fornication.  (Respublica  v.  Roberts,  1  Yeates,  6.)  It  follows, 
that  a  conviction  or  acquittal,  under  a  former  indictment,  will'  be  a  bar  to  a.  second 
proaeemion  for  an  offence  which  might  there  have  been  tried,  (t  Chit.  Cr.  Law, 
455.  1  Green's  Rep.  371,  874,  5.  3  Bail.  Rep.  50.  13  Pick.  504.  1  Stark.  Cr. 
Plead.  Sd  ed.  839^  Rex  v.  Vandercomb,  3  Leach,  816.  3  East's  P.  C.  533.  4  Bl. 
Comm.  886.)  And  see  several  cases  illustrating  this  rule,  stated  inflra.  An  in- 
dictaient  is  for  an  aasaUlt  with  intent  to  kill  or  murder ;  the  prisoner  ma^  be 
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convicted  of  a  simple  assault.  (Stewart  v.  The  State  of  Ohio,  -6  Hamm.  341, 
S.  The  State  v.  Coy,  3  Alk.  181.)  It  has  lately  been  held  in  Massachusetts, 
ihst  a  conviction  of  an  assault  with  intent  to  murder,  could  in  no  case  be  pleaded  in 
"bar  to  an  indictment  for  the  murder  itself.  (Comroonweallh  v.  Roby,  13  Pick.  .496.) 
The  court  do  not  deny  the  general  doctrine  above  advanced^  they  expressly  recognize 
and  fortify  it.  But  they  deny  that  the  evidence,  in  support  the  latter  indictment,  could 
have  been  admitted  on  trial  of  the  former,  (id.  505;)  and  that  the  English  doctrine 
which  forbids  a  conviction  for  a  misdemeanor,  where  the  proof  sliows  a  fek>ny,  does  not 
proceed  upon  considerations  peculiar  to  the  administration  of  justice  in  that  country, 
but  upon  the  broad  ground  that  the  offences'are,  in  legal  contemplation,  essentially  dis- 
tinct in  their  character.  The  court  certainly  labor  against  a  formidable  array  of  au- 
thority, some  of  which  may  be  seen  collected,  ante,  note  395,  p.  497,  8,  and  among 
others,  as  they  admit,  an  express  decision  of  thetr  own  court,  (Commonwealth  t. 
Cooper,  15  Mass.  Rep.  187.)  That  the  usual  English  argument  against  convicting 
of  a  misdemeanor,  tinder  an  indictment  for  a  felony,  noticed^  ante,  note  395,  p.  497, 
entirely  fails  us  in  this  country,  we  add  to  the  authorities  quoted  in  that  note,  at  p. 
498,  the  following  cases:  State  v.  Coy,  2  Aik.  182,  8,  per  Skinner,  Ch.  J.  Stewart  y. 
The  State  of  Ohio,  5  Hamm.  343,  per  Lane,  J.  An  acquittal,  on  an  indictment  for  a 
rape  committed,  is  a  bar  to  a  subsequent  prosecution  for  an  indictment  for  an  assault 
with  an  intent  to  commit  a  rape,  but  i^  no  bar  to  a  prosecution  for  the  assault  and  bat- 
.  tery.    (Case  of  Sargeant  et  al.  3  City  Hall  Rec.  44.) 

A  former  recovery,  which  does  not  merge  tlie  demand  upon  which  it  was  rendered, 
is  no  bar  lo  a  subsequent  suit  on  the  same  demand.  On  this  principle,  a  recovery 
against  the  wife  of  the  defendant  was  held  not  to  bar  a  suit  for  the  same  debt  against 
.  the  defendant,  though  it  was  due  for  services  done  at  the  wife's  request.  .  (King  t. 
Bozarth,  3  Serg.  &  Rawle,  275.)  It  is  otherwise,  where  the  first  recovery,  though 
against  another  party,  merges  the  demand,  or  shows  an  election  which  concludes. 
(See  ante,  note  583,  p.  823.)  A  judgment  merges  only  the  cause  of  action  upon  which 
it  was- rendered.  (Per  Church,  J.,  in  Fairchild  v.  Holly,  10  Conn.  R.  475,  478.) 
Hence,,  where  a  note  is  given  for  a  demand  under  such  circumstances  as  that  the  de- 
mand is  not  merged  in  the  note,  though  a  judgment  be  subsequently  recovered  on  the 
note,  it  will  not  bar  a  suit  on  the  original  claim.    (Id.) 

It  seems  by  Andrews  v.  Smith,  that  a  recovery  upon  a  judgment,  is  no  bar  to  a 
second  action  on  the  same  judgment.  The  case  was  an  execution  issued  on  the  first 
(a  justice's  judgment)  after^  judgment  recovered  and  executipn  thereon  in  a  neigh- 
boring county.  Held  well,  and  that  trespass  would  not  lie  for  suing  out  the  second  ex- 
ecution. (Andrews  v.  Smith,  9  W^nd.  53.)  But  Whether  a  second  action  would  lie 
on  the  first  judgment,  was,  of  course,  not  directly  decided.  The  case  goes  upon  the 
ground,  however,  that  justice's  judgments  being  securities  of  equal  degree^  the  first 
was  not  merged  in  the  second.  (Id.  54.)  The  same  doctrine  applies  as  to  judgments 
of  courts  of  record.  (Id.  and  see  1 1  Johns.  Rep.  517,  and  cases  there  cited.  5  Wend. 
333.)    See  Utter  v.  Walker's  adm'rs,  1  Wright's  Rep.  46. 

And  where  the  former  court  had  not  jurisdiction,  the  judgment  will  be  no  bar.    This 

subject,  however,  and  the  cases  connected  wfth  it  will  be  found  treated  of  post,  note  694. 

We  noticed,  ante,  note  586,  p.  825,  that  the  rule  of  res  judieiUa  does  not  apply  to 

summary  applications.    This  must,  however,  be  confined  to  orders  or  rules  made  on 
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ButioQ  in  the  course  of  practice  io  courtg  of  rqpord  or  other  courts  possessing  corres- 

pondiDg  powers.     I^hat  wilf  be  seen  by  the  cases  cited  there,  beside  which  there  are 

many  other  instances  more  or  less  strict,  but  Id  truth  resting  on  discretion  whether  the 

maiter  formerly  decided  shall  be  opened  upon  the  new  circumstances  disclosed.    Such 

iitbeciseof  a  motion  fi>r  restitution,  (Crockett  v.  Lashbrook,  5  Monroe,  542,)  which, 

itiB  i^id,  may  be  tried  over  again  in  an  action.    (Id.)    But  see  Mayor's  heirs  v.  Chiles, 

S  Monroe,  360«    So  a  deci^on  on  motion  cannot  be  opened  without  leave,  and  the 

Bttbjftt  he  reviewed  on  motion.    (Mitchell  v.  Allen,  19  Wend.  290.    Standard  v.  Wil- 

riama^  10  Wend.  599.)     A  motion  concludes  only  as  to  the  ground  covered  by  it. 

Th»  amotion  to  quash  a  sale  on  one  ground  does  not  preclude  a  motion  to  set  it  aside 

on  toother  ground.     (Sanders'  heirs  v.  Buskirk,  1  Danr,  410  to  413.) 

But  these  and  the  like  cases  must  not  be  confounded  with  the  decisions  ofsummary  ju- 
risdictloni  properly  so  called ;  which,  we  have  seen,  even  a  superior  court  may  be, 
where  it  is  cbthed  with  such  sumipary  powers.  It  is  there,  pro.  tantOy  an  inferior 
conrt;  and  though  it  may  proceed  by  way  of  motion,  or  in  whatever  form,  its  deci- 
noDS  cQadiide  when  once  finally  made  upon  the  merits.  This  notion  was  extended 
to  the  dednon  00  motion  of  a  court  to  appoint  commissioners  under  the  Kentucky 
oocupaot  laod  bw,  as  well  as  to  the  award  of  the  commissioners.  (Craig  v.  Bagby, 
1  Moproe,  148.)  See  also  Tribble  v.  Frame,  3  Monroe,  51,  2,  and  Mayo's  heirs  v. 
Chiles,  3  Monroe,  260.  A  summary  conviction  and  fine  for  an  assault  and  batteiy,  in 
view  of  the  court,  is  no  bar  to  a  subsequent  prosecution  for  the  same  assault  by  indict- 
meoL  Although  but  one  injury  is  doni  to  the  individual- assaulted,  yet, the  same  act 
coDBtitutet  two  public  offences,  punishable  in  different  modes.  (State  v.  Yancy,  1  N. 
Car.  Law  Repos.  519.)  In  New- York,  it  is  provided  by  statute,  that  persons  who 
Ittrebeeniummarily  punished  for  a  contempt  under  the  law  relative  thereto^  shall, 
nerertbeless,  be  liable  to  indictment  for  such  contempt,  if  the  same  be  an  indictable 
oflcnce.   (21L  8.278,  §15.) 

The  expedient  sometimes  resorted  to  of  fraudulently  going  into  a  more  favorable 
eoart,  aod  submitting  to  a  conviction  and  mild  penalty,  will  not  protect  a  criminal 
tgaifist  a  bona  fide  prosecution.  Thus,  the  defendant  was  recognized  to  appear  at 
^  next  superior  court  to  answer  an  assault  and  battery.  In  the  mean  time  he  caused 
lumself  to  he  indicted,  convicted  and  fined  in  the  county  court.  This  was  all  a  coUu- 
^  atti  trick  to  avoid  a  punishment,  which  he  apprehended  would.be  more  severe 
^>Poo  ao  honest  adverse  prosecution  in  the  higher  ceurt.  He  pleaded  there  his  former 
ooinrictioD^  to  which  the  attorney  general  replied  perfraudemy  setting  forth  the  par- 
^^n.  Held  a  good  replieation.  (Commonwealth  v^  Jackson,  3  Yirg.  Cas.  501, 
^^t  note  589,  p,  837,  S.  C.  and  Hamilton  v.  Williams,  1  Tyl.  Rep.  15,  also  there  ci- 
^)  So  in  New-Hampshire,  where  the  defendant  had  pro(!ured  a  complaint  to  be 
^<%d  against  him  by  a  third  person  before  a  justice  lor  an  assault  and  battery,  on 
^^Kh there  was  a  conviction  and  a  small  fine  imposed;  held,  no  bar  to  an  indictment 
^  the  lame  offence,  aa  it  was  collusive  and  in  fraud  of  the  state.  (State  v.  Little,  1 
^ew-Hamp^  Rep.  d57.)  In  Massachusetts,  the  rule  is  laid  down  in  general  terms, 
^taeosriction  bcfi>re  a  justice  of  the  peace  on  the  information  of  the  ofiender,  is  no 
^^  ^  «n  indictment  for  tlie  same  offence.    (Commonwealth  v.  Alderman,  4  Mass. 
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It  Js  stated  ante,  p.  S38, 4,  in  the  text)  that  a  judgment  is  a  bar  .to  any  other  aetioo 
of  the  same  nature  as  the  ^rst,  involving  the  same  matter ;  and  that  to  determine  the 
identity  of  the  matter,  one  test  is  to  see  whether  the  same  eridence  would  equally  ' 
maintain  both  actions.  The  doctrine  was  applied  to  the  judgment  of  an  inferior  court 
in  Rice  v.  King,  (7  Johns.  Rep.  30.)  In  respect  to  courts  in  general,  it  was  discussed 
ante,  note  588,  p.  828,  et  seq.  The  reader  will  find  it,  moreover,  ably  ilhistrated  hf 
Kennedy,  J.  in  Marsh  v.  Pier,  4  Rawle,  284  to  287.  See  also,  Crockett  v.  ftoutpn, 
Dudley's  Rep.  254, 5.  It  has  been  said  that  a  trial  in  an  action  on  the  case  for  dama- 
ges in  harboring  an  apprentice,  would  bar  assumpsit  for  his  services  during  the 
same  period.  (Conant  v.  Raymond,  2  Aik.  Rep.  249,  246.)  So  vice  versa ;  and  yet 
evidence  which  would  support  assumpsit  would  not  support  t)ie  action  on  the  case, 
and  the  measure  of  damages  in  the  two  instances  is  very  different,  (id.)  See  State  v. 
Taylor,  supra.  Judgment  for  the  defendant  in  trover  or  detinue,  will  bar  trespass  for 
the  taking.  (Hite  v.  Long,  6  Rand.  457,  462.)  -So  trespass  will  bar  trover  for  the 
same  cause.  (BoyntonV.  Wilfarrd,  10  Pick.  Rep.  166.)  A  recovery  in  replevin  for 
property  distrained,  is  a  bar  to  an  action  for  an  excessive  distress.  (Philips  ▼.  Berry- 
man,  3  Doug.  286.)  A  suit  at  common  law  for  an  excessive  distress,  will  bar  an  no- 
tion on  the  statute  to  recover  double  the  value  of  tlie  goods  distrained;  (Garvin  v. 
Dawson,  13  Serg.  &  Rawle,  246, 7.)  A  recovery  of  damages  in  trespass  on  lands, 
was  held  a  bar  to  a  subsequent  action  for  mesne  profits.  (Coleman  y.  Parish,  1  M*- 
Cord,  264.)  Where  the  plaintiff  in  an  action  at  law  against  an  administrator  confes- 
ses a  plea  of  plene  administravit,  and  takes  judgment  for  assets  in  futtaro,  he  is  barred 
of  a  bill  in  equity  for  the  discovery  of  assets  alleged  to  be  in  the  defendant's  hands  at 
the  time  of  or  anterior  to  the  plea  put  in  in  the  court  of  law.  (Oreutt  ▼.  Orme,  S 
Paige,  459.) 

The  above  cases  and  others  of  a  kindred  character,  show  how  sedulously  courts  • 
have  exerted  themselves  to  preserve  in  full  vigour,  those  principles  which  forbid  s 
second  litigation  of  the  same  matter,  and  to  what  extent  they  have  carried  the  doc- 
trine. The  mere  diflference  in  name  between  the  first  and  subsequent  suit,  forms  do 
sort  of  distinction  in  respect  to  the  application  of  the  rule :  you  shall  look  to  their 
fuKure,  und  if>  in  fact,  the  matter  sought  to  be  litigated  in  the  second  suit,  has  been 
controverted  and  directly  decided  in  the  other,  the  first  will  conclude. 

So,  where  the  same  matter  has  been  once  litigated  by  way  of  defence,  between  the 
same  parties.  (See  ante,  note  688,  p.  829,  830.)  This  was  directly  assumed  in  the 
case  of  Gardner  v.  Buckbee,  3  Co  wen's  Rep.  120,  stated  ante,  note  694,  p.  847.  See 
also  S.  P.  Crockett  v.  Routon,  Dudley's  Rep.  254.  In  covenant  for  one  instalment  of 
the  price  of  land,  the  defendant  sets  up  and  tries  his  defence  on  the  ground  of  a  faihire 
of  title ;  this  precludes  a  like  defence  in  an  action  for  a  second  instalment.  (Kane  v. 
Fisher,  2  Watts,  246,  252.)  Assumpsit  for  u^  and  occupation  for  two  years,  from 
April  1, 1829,  to  A  pril  1, 1851.  Plea  in  bar  of  the  first  year's  rent,  that  under  the  de- 
mise in  question,  which  was  for  10  years  from  the  15th  Nov.  1825,  at  $75  per  annum, 
the  now  plaintiff'  had,  in  replevin  in  the  Herkimer C.  P.  against  him  by  the  now  defend- 
ant, avowed  the  taking  a  distress  for  the  $76  due  the  1st  of  April  1829,  as  rent  of  one 
year  ending  on  that  day ;  that  to  this,  the  now  defendant  pleaded  that  the  now  plain- 
tiff hadyin  the  article  of  demise  or  lease,  covenanted  to  make  certain  improvements,  by 
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thenouDeior  18d6,  which  he  had  omitted ;  and  that  the  use  and  benefit  of  the  prem- 
iBQ  de|iended  <m  that  improvezoeot;  that  the  now  plaintifi'  replied  peribrroaoce,  tra- 
^Dgthat  the  uae,  &c.,  depended  on  the  improvement ;  that  the  jury  found  non-per- 
^tiice,aad  that  the  use  and  benefit  did  depend,  &c.,  and  that  the  $75  was  not  due 
VRBttanear,  &rC.;  whereon  judgment  was  rendered  for  tlie  now  defendant.  The 
picatverred  Ikrther,  that  th^  improvements  were  not  complete  on  the  1st  April,  ISSS, 
orae  uy  time  before  the  1st  April,  1890.  The  court  held  the  principle  of  the  pka 
awod ;  but  overruled  it  as  answering  only  a  pert  of  the  plaintifi  's  claim.  (Etberidgf 
V.  (Mboro,  la  Wend.  S99,  403.)  See  the  case  of  Cist  v.  Zei^er,  cited  ante,  note  6889 
p.8S£ 

That  mere  matter  of  defence  involved  in  a  former  trial,  whether  in  fact  tried  or  not» 
euiDotbe  made  the  subject  of  a  subsequent  suit  by  the  defendant,  we  saw  generally^ 
aate,  iiote'588,  p.  8S0  to  834.  The  rule  was  very  plainly  illustrated  on  the  question 
mbg  as  to  the  effect  of  the  judgment  of  an  inferior  court,  in  Walker  v.  Ames,  (d 
Gowea's  Rep.  438.)  There,  the  plaintiff  had  previously  been  sued  by  the  defendant 
before  a  justice,  in  which  suit,  a  judgment  was  taken  by  the  latter,  both  for  an  account, 
and  a  note  given  upon  the  settlement  of  it ;  and  the  present  action  was  brou^t  to  re- 
cover back  money  collected  under  sucli  judgment.  The  suj>reme  court  say,  this  can- 
not  be  allowed;  that  the  now  plaintiff  should  have  defended  the  former  actk>n,  and 
thus  cot  down  the  recovery  to  the  proper  sum ;  that  this  was  his  only  remedy,  and 
they  likea  it  to  the  case  of  a  receipt  of  payment  accidentally  lost,  by  which  a  defence 
&iied  at  the  former  trial,  and  yet  the  money  could  not  be  recovered  back.  Marriott  v. 
HaaiptoD,  7  T.  R.  369.  See  the  latter  case,  ante,  note  588«  p.  8S0 ;  and  in  connex- 
ioQ  with  Walker  v.  Ames,  see  several  cases  cited  in  the  same  note,  p.*  838, 4,  from 
<he  Haaaacbusetts  Reports.  The  general  rule  was  applied  to  an  inferior  court  by 
several  cases  cited  in  the  note  referred  to;  and  also  in  Curtis  v.  Groat,  (6  John.  Rep. 
168.)  There,  after  a  suit  and  recovery  for  cutting  and  coaling  wood,  the  defendant 
>aed  the  plaintiff  in  trover  for  the  coal.  The  first  suit  was  held  a  bar.  And  see  Cham- 
hen  v.  Patton,  1  Bail.  Rep.  130;  and  Simkins  v.  Cobb,  2  id.  130,  stated  ante,  note 
690,  p.  866.  A  defence  before  a  justfce  on  the  ground  of  usury,  wss  bekl  to  be  a  bar 
to  relief  in  equity  on  the  same  ground  ;  but  not  where  the  defendant  appealed  to  the 
eiTcait  coort,  and  was  dismissed  for  the  insufficiency  of  the  appeal  bond.  (Cave  v. 
DaviSp  5  Monroe,  393,  894.)  Creditors  are  deemed  parties  to  insolvent  proceedings 
for  the  diacharge  of  their  debtor.  Now,  the  statute  sometimes  declares  that  certain 
fiaods  on  the  skle  of  the  dehtor,  shall  render  a  discharge  void ;  such  frauds,  too,  as  the 
erediton  might  shew  before  the  commissioner.  But  aside  from  these,  the  whole  sub- 
.}f^ret  juHaUa,  If  there  were  other  frauds,  they  cannot  be  objected  collaterally, 
uj  more  than  a  fraudulent  matter  of  defence  in  a  common  civil  action  could  be  ob- 
jected ia  a  suit  to  enforce  the  judgment  rendered  in  that  action.  (M'Kinney  v.  Craw* 
ford,8Serg.  81.  Rawle,  351,  353,  cited  and  approved  in  Coatee  v.  Roberts,  4  Rawle, 
113.   Lester  y.  Thompson,  1  John.  Rep.  300.) 

The  Tide  is  moreover  illustrated  by  several  additional  cases  relating  to  courts  of  su* 

perior  juriadiction.    The  vendee  sued  the  vendor  for  the  non-delivery  of  wheat,  reooy- 

ning  the  full  value  of  the  wheat,  though  only  a  nominal  sum  had  been  paid.    Al' 

though  the  measure  of  damages  was  erroneous,  and  should  have  been  only  the  difier- 
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ence  between  the  agreed  and  the  market  price ;  yet  this  was  a  matter  of  defence  i 
and  on  the  defendant  turning  round  and  suing  the  plaintifib,  held,  that  he  could  recover 
nothing  but  was  totally  barred.  (Dey  v.  Dox  9  Wend.  139.)  After  a  suit  and  re- 
covery for  goods  sold  and  delivered,  the  defendant  sued  the  plaintiff  for  a  non-deliveiy 
of  the  same  goods.  The  first  suit  was  held  a  bar.  (Smith  v.  Kelley,  3  Hall's  Rep. 
N.  Y.  C.  P.  217,  224, 6.)  And  see  Britton  v.  Turner,  6  N.  H.  Rep.  481.  Where  a 
suit  was  before  a  justice  on  a  note ;  the  defence,  an  agreement  by  the  plaintiff 
to  delay  payment  for  five  months ;  held,  that  this  must  be  interposed  aa  a  de- 
fence ;  and  whether  omitted  as  a  defence  in  an  action  on  the  note,  or  offered  and  over- 
ruled, a  cross-action  for  a  violation  of  the  agreement  was  barred.  (Pearl  v.  Wells,  6 
Wend.  291.)  Otherwise,  if  the  agreement  had  been  not  to  9tu  fox  k  limited  time. 
(Per  Walworth,  Ch.  id.  395.)  The  defendant  suffered  judgment  by  default  against 
him  on  a  note ;  and  then  filed  his  bill  on  the  ground  that  the  note  was  given  on  a  con- 
dition which  failed.  Relief  was  refused,  the  court  saying  such  want  or  failure  of  con- 
sideration was  a  good  defence  at  law.  (Rabun  v.  Shortridge,  2  Blackf.  480.)  A  par- 
ty is  sued  and  the  consideration  money'paid  for  land  recovered  back.  This  bars  a  bill 
by  the  defendant  for  a  specific  execution  of  the  contract. '  (Curtis  v.  Cisna's  adm'rs, 
1  Ham.  Rep.  426,  486.) 

A  distinction  should,  however,  be  carefully  made  between  a  mere  matter  of  defence, 
and  a  cross  claim,  which  may  or  may  not  be  interposed  as  a  defence,  at  the  election  of 
the  defendant  in  the  former  action.  The  latter  generally  arises  under  the  statute  of 
set  off  in  respect  to  courts  of  record,  and  sometimes,  though  not  receivable  as  a  aet 
off,  it  may  come  in  by  way  of  recoupment  of  the  plaintiff's  damages.  Thus,  though 
in  an  action  for  the  price  of  goods  sold,  the  defendant-may  give  in  evidence  the  breach 
of  a  warranty  in  these  particular  goods,  or  a  deceit  in  the  sale,  and  so  defeat  the  ac- 
tion in  whole  or  in  part;  (Reab  v.  M'Allister,  8  Wend.  116  to  117,  and  the  caaei 
there  cited ;)  yet  if  he  choose,  he  may  omit  thia,  and  go  to  his  cross  action  for  the 
damages,  afler  having  submitted  to  a  judgment  for  the  price.  (Cook  v.  Moseley,  15 
Wend.  277.)  A  covenant  not  to  sue  for  a  limited  time  is  no  defence.  The  remedy  ia 
a  cross  action  on  the  covenant.  (Pearl  v.  Wells,  6  Wend.  291,  295,  per  Walworth> 
Ch.  Winans  v.  Huston,  6  WeQd.  471,  473,  et  seq.  and  eases  there  cited.  Chandler 
V.  Herrick,  19  Johns.  Rep.  129.)  Where  part  performance  of  a  special  contract  (e.  g. 
to  work  for  a  year)  forms  the  ground  of  an  action  of  indebitatus  assumpsit,  subject  to 
recoupment  to  the  extent  of  damage  for  the  breach,  (as  it  does  in  New  Hampshire,) 
it  seems,  the  defendant  may  at  his  election  waive  his  remedy  by  recoupment,  and  bring 
a  cross  action  for  the  damages ;  for  without  this  right,  however  much  he  may  have 
been  damnified,  he  cannot  recover  l>eyond  the  extent  of  the  plaintiff's  claim.  (JS§^ 
ton  V.  Turner,  6  N.  H.  Rep.  481.)  And  see  Wadleigh  v.  Sutton,  6  N.  H.  Rep.  15. 
The  plaintiff  gave  the  defendant  a  negotiable  note,  under  an  agreement  that  he  woukl  • 
receive  bank  bills  in  pay,  which  were  tendered  and  refused;  the  note  was  negotiated 
and  a  recovery  had  against  the  plaintiff  by  the  holder.  The  plaintiff  now  sued  the 
defendant  for  his  act  in  refusing  the  biUs  and  transferring  the  note ;  who  pleaded  that 
the  matter  was  litigated  in  the  suit  on  the  note :  this  plea  was  held  bad,  because  it 
did  not  shew  that  judgment  in  that  suit  was  rendered  on  the  ground  that  the  facts 
were  not  sustained  ia  evidence ;  for  the  evidence  might  have  been  rejected  in  that 
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suit  on  Tarious  grounds  not  applicable  to  this;  and  so  the  merits,  in  truth,  have  never 
been  tned  there.      (N^oyes  v.  Evans,  6  Yerm.  Rep.  628, 630.) 

As  to  the  case  of  set  off,  in  a  court  of  record,  we  have  seen,  ante,  note  588,  p.  831, 
tfatt  this  also  forms  an  exception  to  the  general  rule ;  and  where  a  defendant  omits  to 
rail  himBelToT  this  right,  he  may  still  recover  his  counter  demand  in  a  cross  action. 
Not  so,  however,  where  the  set  off  has  been  tried,  though  only  a  part  of  it  was  allow- 
ed; in  such  case  even  a  hill  in  equity  for  the  residue  will  be  barred.  (Reynolds  v. 
Reynolds'  adm'rs,  9  Ha  mm.  368.)  In  New  York  the  rule  is  different  with  respect  to 
tJQStioe's  court  frora  that  which  prevails  in  the  higher  courts.  The  statute  relating 
to  the  former  requires  a  set  off  of  certain  demands  the  first  opportunity,  and  the  de- 
fendant is  barred  of  bis  cross  action  by  the  mere  omission ;  (3  R.  S.  334,  et  seq.)  a 
fonim,  if  it  be  introduced  and  tried;  and  even  if  the  set  off  be  utterly  inadmissible, 
yet  where  it  is  in  fact  received  and  tried  on  the  merits  without  objection,  no  action 
can  Bobsequently  be  maintained  upon  it.  (M'Lean  v.  Hugaren,  13  Johns.  Rep.  184. 
King  V.  Fuller,  S  Cain.  Rep.  153.  Wilson  v.  Larmouth,  3  Johns.  Rep.  433.)  Other- 
wise, if  reyected  as  being  in  its  nature  inadmissible  because  not  due,  or  if  in  truth  not 
due  and  yet  it  be  tried  and  submitted  to  a  jury  who  disallow  it.  (Bull  v.  Hopkins,  7 
Jofaoa.  Rep.  33.  Wolfe  v.  Washburn,  6  Cowen's  Rep.  361.  Becbe  v.  Bull,  13  Wend. 
SOI)  The  duty  of  setting  off  demands  proper  for  that  purpose  is  enforced  with  great 
rigor,  and  the  omission  to  do  so  the  first  opportunity  will  generally  be  a  bar.  (Ser- 
jeint  T.  Holmes,  S  Johns.  Rep.  439.  M'Kerras  v.  Gardner,  id.  137.)  In  Fhinney  v. 
Earie,  (9  Johns.  Rep.  353,)  it  was  held  that  a  set  off  being  ofiered  in  a  justice's  court, 
bat  objected  to  as  inadmissible  and  excluded  on  that  ground,  a  subsequent  action  lay 
kr  it.    Jifortwiy  if  it  was  improper  matter  of  set  off. 

There  is,  in  New  Jersey,  also,  a  statute  like  that  in  New  York,  compelling  set  offs 
is  a  justice's  court;  on  which  the  like  rules  of  construction  prevail.  (Henry  v.  Mil- 
Ittffl,  1  Green,  366.)  It  was  agreed,  in  this  case,  that  if  the  plaintiff  had  before  suit 
asngned  bis  demand,  the  assignee  would  be  held  the  real  party,  in  which  case  the  omis- 
sion to  set  off  against  the  nominal  plaintiff  would  be  excused.    (Id.  367.) 

Id  Massachusetts  where  the  plaintiff  in  a  justice's  court  obtained  judgment  by  default 
for  a  balance,,  crediting  the  defendant  for  certain  services  to  their  full  value ;  held,  a  bar 
to  the  defendant's  action  for  the  value  of  the  same  services,  though  his  action  was 
broi^t  pending  the  first  suit.  (Briggs  v.  Richmond,  10  Pick.  391  to  397.)  The  de- 
ciSKMi  goes  on  the  broad  ground  that  the  balance  is  the  true  debt,  where  there  are 
mutual  accounts ;  and  it  is  the  right  and  duty  of  the  plaintiff  to  go  for  that  balance. 
Sbaw,  C.  J.,  in  a  very  able  opinion,  proves  this  on  several  English  authorities,  with 
reference  to  the  amount  for  which  a  party  may  be  held  to  bail ;  and  he  shows  by  a 
balaiice  of  English  authority  that  an  action  for  a  malici6u8  arrest  and  holding  to  bail 
will  tie,  where  such  balance  is  wilfully  disregarded ;  and,  as  he  remarks,  the  supreme  ju- 
dicial court  in  Massachusetts  recognized  the  same  doctrine  in  Pierce  v.  Thompson,  6 
Fick.  196.  He  slightly  adverts  to  the  limitation  of|i.  justice's  jurisdiction  as  fortifying 
the  reasoning  in  the  particular  case ;  but  there  is  no  Massachusetts  statute,  it  seems, 
like  tfast  in  New- York,  tying  up  the  litigation  of  the  cross  account  to  the  action  first 
bfoagbt.  None  of  the  English  cases,  we  suspect,  nor  any  others  of  which  we  are 
aware,  carry  this  right  of  ex  parte  set-off  to  the  extent  of  maintaining  a  bar.  Nor 
does  the  case  we  are  upon  go  farther  than  to  erect  a  bar  where  the  plaintiff  actually 
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credits  the  emire  demand.    (See  Minor  v.  Waiter,  17  Mbbs.  Rep.  338,  stated  ante, 
note  588,  p.  893,  4,  and  several  other  oases  following  it  there.) 

We  have  incidentally  noticed  several  cases  where  equity  has  refused  to  relieve  as  to 
matter  of  defence  barred  at  law.  Equity  will  sometimes  relieve  where  the  matter  was 
rendered  unavailable^at  law  by  fraud,  accident,  or  mistake.  Thus,  the  defence  of  usury 
being  interposed  before  a  justice,  failed ;  and  so  did  an  appeal  from  him,  owing  to  an 
aeeidental  informality  in  prosecuting  it :  yet  chancery  relieved ;  (Cave  v.  Davis,  5 
Monroe,  393,  394.)  In  Lucas  v.  Curry's  ex'rs,  2  Bail.  406,  it  was  said  by  Harper,  J^ 
that  where  the  principal  in  an  administration  bond  submits  to  a  decree  lor  account  in 
the  orphan's  court  in  fraud  of  the  surety,  the  latter  may  be  relieved  in  equity.  An  ac* 
count  taken  in  a  probate  court  and  a  decree  thereon,  (though  declared  by  statute  to  be 
final  and  conclusive,)  was  impeached  in  equity  on  the  ground  that  the  administrator 
had  fraudulently  suppressed  a  credit.  (Pratt  v.  Nonham,  5  Mason,  95, 103.)  The 
court  of  chancery  in  one  case  relieved,  where  at  the  time  of  the  former  suit  at 
law  Uie  matter  was  holden  unavailable  there,  and  so  failed  as  a  defence,  though  the 
courts  of  law  afterwards  changed  their  ground.  It  was  the  common  case  of  a  fraudu- 
lent release  obtained  from  the  assignor  of  a  chose  in  action  afler  notice.  At  the  tiine 
of  trial,  the  course  of  the  law  courts  was  to  refuse  such  an  answer  to  the  release;  and 
a  bill  was  subsequently  filed  to  avoid  it.  Af\er  the  bill  was  filed,  the  courts  of  faiw 
adopted  a  diflirent  rule, Riding  that  the  fraud  might  be  shown  in  their  courts;  yet 
chancery  relieved.  (Dana  v.  Hall,  1  Aik.  353,  and  Hall  v.  Dana,  3  id.  381.)  For  the 
rule  as  finally  settled  at  law  in  Vermont,  see  Strong  v.  Strong,  3  Aik.  373.  A  party 
was  relieved  in  equity,  against  a  judgment  at  law,  on  the  ground  that  he  had  not  come 
to  a  knowledge  of  his  defence  until  afler  the  judgment  was  rendered  against  him. 
(Hubbard  v.  Hobson,  1  Breese,  147, 149.)  So  though  he  knew  of  the  defence,  but 
not  of  the  proof,  till  afler  judgment  and  when  a  bill  of  discovery  would  have  been  there- 
fore useless.  (Lewis  v.  Brooks,  6  Yerg.  167, 184.)  A  bond  was,  by  mistake,  drawn 
80  as  to  bind  the  agent  personally  instead  of  his  principal ;  ou  which,  af\er  pleading 
the  mistake,  a  recovery  was  had  at  law  against  the  agent's  executor.  Held  that  he 
was  relievable  in  equity ;  for  the  mistake  was  not  available  at  law,  though  otherwise 
in  equity.  (Lindley  v.  Cravens,  3  Blackf.  436.)  So  of  any  mistake  in  the  frame  of  a 
sealed  instrument ;  as  by  omitting  a  proviso,  by  which  the  agreement  is  to  become 
void.  (Burchet  v..  Faulkner,  1  Dana,  99,  100.)  The  nominal  plaintiff  being,  atkw, 
incompetent  in  New- York  as  a  witness  for  the  defendant,  (ante,  note  133,  p.  135,  6,) 
and  he  being  the  only  person  by  whom  the  defence  could  be  established,  it  was  held, 
that  the  defendant  might  have  relief  in  equity  by  filing  his  bill  afler  verdict  and  review* 
ing  the  matter  tried,  inasmuch  as  the  party  would  be  competent  according  to  the  law 
of  evidence  in  that  sourt.  (Notion  v.  Woods,  5  Paige,  349.)  If  the  facts  constituting 
a  legal  defence  to  an  action  at  law  can  only  be  established  by  a  discovery  from  the 
plaintiJOr,  and  the  defendant  can,  by  the  aid  of  such  discovery,  avail  himself  of  such  de* 
fence  at  law,  he  should  resort  to  that  mode,  or  he  may  be  precluded  by  the  judgment. 
But  in  cases  of  that  kind,  chancery  may,  if  a  satisfactory  excuse  is  shown  for  not  re- 
sorting to  a  bill  in  the  first  instance,  grant  relief  even  after  judgment,  (id.)  The 
general  rule  is,  that  matter  constituting  a  defence  at  law  must  be  used  there,  and  if  a 
party  omits  to  do  so,  chancery  wiQ  not  relieve,    (id.) 
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The  doctrines  of  this  bead  will  be  found  stiU  farther  illustrated  by  many  of  the  cases 

eited  snpn,  (p.  949  et  seq.  of  this  note,)  on  the  general  question  how  far  chancery 

wi  relicTe  in  a  matter  already  tried  at  law. 

hidentirying  the  fmnt  or  subject  matter  of  the  former  and  present  suit,  we  arefre- 

qocBtly  driYcn  to  a  consideration  of  the  apportionment,  or  splitting  up  of  demands,  a 

doGtriae  which  we  looked  into  ante,  note  593,  p.  842,  et  seq.    This  practice  is  more 

eoomoo  where  courts  are  Jimited  in  their  jurisdiction  to  small  amounts.    In  these  the 

loitorfiDdsless  delay  and  expense,  two  objects  which  are  oAen  of  such  importance  as 

tot&antenrail  considerable  sacrifice  in  the  principal  demand.    Courts  therefore,  both 

tt  l&ni^ULad  and  this  country,  allow  him  to  sue  on  a  demand  of  any  amount  in  truth, 

provided  be  will  claim  upon  it  a  sum  within  the  jurisdiction.    (Barnes  v.  Winkler,  S 

€aTT.&  Payne,  845,  Cor.  AbboU,  C.  J.    Tuttle  v.  Maston,  I  John.  Cas.  S5.    Cahill 

▼.  Ddph,  id.  33S.    Putnam  ▼.  Shelop,  13  John.  Rep.  435.    Boomer  v.  Laine,  10 

Wend.  bftS.    Lewis  v.  Spencer,  13  id.  139.)    Cotflra,  in  South  Carolina,  as  to  a  de- 

BADd  OD  a  promissory  note ;  (Simpsod  v'.  M'Kiilion,  1  Nott  &  M'Cord,  193.    Bent's 

ex'r  Y.  GraTes,  3  M'Cord's  Rep.  380.)    But  in  assumpsit  where  the  plaintiff  sued  Gx 

services  on  a  quantum  meruit,  the  same  rule  was  held  as  in  England  and  New- York. 

(GoIdtbwaiCe  ▼.  Dent,  3  M'Cord,  396^    But  see  Wells  ads.  Reynolds,  1  Const.  Rep. 

So.  Car.  478.    And  in  trover,  the  plaintiff  may  relinquish  a  portion  of  his  rightftil 

daim  and  so  bring  his  suit  within  the  inferior  jurisdiction.    (Huff  v.  Huff^  3  Bail. 

Bep.  456.) 

The  motive  above  adverted  to,  added  to  circumstances  which  are  common  to  all 
joradietions,  such  as  a  partial  failure'  of  proof,  and  a  consequent  withdrawal  of  the  de- 
mund  pro  tanto,  the  virtual  though  not  express  inclusion  of  the  present  matter  in  the 
feraier  record,  &c.  have  made  this  head  of  apportionment  a  more  common  topic  of  in- 
vsBtigatioD  in  connection  with  inferior  than  with  the  higher  courts.  In  all,  however, 
the  principle  is  precisely  the  same :  you  shall  not  evade  the  bar  for  the  residue,  by  aW 
feging  that  you  have  before  litigated  but  a  portion  of  what  is  deemed  an  inte- 
gral demand,  whether  it  sound  in  contract,  a  private  wrong,  or  public  crime,  and 
whether  it  be  matter  in  action  or  defence.  And  as  in  the  note  just  referred  to  we  cited 
autboritieB  common  both  to  the  superior  and  inferior  courts,  we  shall  here  do  no  more 
thta  fettow  out  the  cases  there  put  by  additional  instances  of  indiscriminate  application. 

In  a  case  where  a  demand  might  have  been  separated  and  withdrawn,  yet  going 
to  the  joiy  among  others,  though  without  any  proof,  and  being  therefore  disallowed,  the 
remedy  by  subsequent  suit  was  held  to  be  barred."  (Irwin  v.  Knox,  10  John.  Rep.  365, 
i^roogiy  cited  ante,  p.  843  of  these  notes,  as  1 1  John,)  A  plaintiff  may  withdraw  one 
independent  disconnected  claim  before  a  justice,  at  any  time  before  it  is  finally  sub- 
mitted; which  will  secure  his  subsequent  action  for  so  much.  (Ante,  note  593,  p.  843. 
LoQw  V.  Davis,  13  John.  Rep.  337.)  And  it  is  inferrible  from  what  was  said  in  Phin- 
aey  v.  Barle,  9  John.  Rep.  353,  that  even  if  not  otherwise  warranted  in  withholding 
it,  ifitbe  objected  to  as  inadmissible  by  the  defendant,  and  rejected  on  that  ground,  a 
subsequent  adtion  shall  not  be  barred.  But  a  late  case  in  the  king's  bench  will  show 
that  the  courts  are  jealous  of  allowing  the  creditor  (to  bring  separate  suits,  even  for 
items  apparently  disconnected.  The  defendant  had  been  the  plaintiff's  steward,  and 
had  from  time  to  time  before  April,  1833,  received  at  different  periods  on  sales  of  tim- 
ber i63400;  and  IB  June  following,  two  other  sums.    In  August,  1833,  the  plaintiff's 
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agent  investigated  the  defendant's  accounts,  and  found  due  fiom  bim  JB7000,  including 
every  thing,  except  £46  not  then  known  to  have  been  received  by  the  defendant.  The 
plaintiff  sued  in  an  inferior  conrt,  laying  his  damages  at  iS4000 ;  had  judgment  by  de- 
fault, and  a  summary  assessment  of  damages  and  judgment  were  taken  by  his  agent 
lor  iSS400,  because  the  defendant,  as  the  agent  then  thought,  had  not  any  property 
exceeding  that  sum.  This  was  held  a  bar  to  a  subsequent  action  as  to  all  except  the 
£46.  The  court  considered  the-proceeding  equivalent  to  a  submission  of  the  other 
items  to  a  jury.  (Bagot  v.  Williams,  3  Barn.  Sl  Cress.  935.)  Where  a  suit  is  brought 
for  a  divorce,  with  or  without  allowance  of  alimony,  no  subsequent  suit  lies, for  alimo- 
ny, or  for  increase  of  alimony :  the  matter  should  have  been  liiigated  in  the  divorce 
suit,  the  decree  in  which  is  final.  An  original  suit  does  not  lie  for  alimony ;  it  is  only 
incident  to  a  suit  for  divorce.  (Fischli  v.  Fischli,  1  Blackf.  360.)  And  this  though  the 
divorce  were  in  a  foreign  state,  and  the  defendant  has  property  lying  in  the  state 
where  the  second  suit  is  instituted,    (id.) 

We  made  the   remark,  ante,  note  593,  p.  842,  that  the  plaintiff  may  bring  sepa- 
rate suits  where  his  demand  is  divisible.    An  obvious  instance  is,  where  A.  prom- 
ised to  save  B.  harmless  of  \hree  several  promissory  notes  of  less  than  $100  each,  (a 
Vermont  justice's  jurisdiction,)  payable  in  three  successive  years.    A.  failed,  and  B. 
was  obliged  to  pay  the  notes  as  they  fell  due ;  B.  in  Vermont  was  allowed  to  recover 
before  a  justice  for  each  successive  demand  as  it  became  due,  upon  each  successive 
payment  by  him ;  and  one  recovery  was  held  no  bar  to  the  others.    (Hosfbrd  v.  Foote, 
3  Verm.  Rep.  391,  393.)    It  is  likened  to  the  case  of  a  note  payable  by  instalments. 
(See  Badger  v.  Titcomb,  15  Pick.  409,  413,  414.)    So  where  A.  became  indebted  to 
B.  less  than  40s.  (the  jurisdiction  of  the  county  court  in  £ngland)  for  carriage  of  goods ; 
and  less  than  40s.  for  like  carriage  one  month  aRer ;  B.  sued  for  each  separately  in  the 
county  court.    Held  distinct  debts ;  and  prohibition  refused.    (Rex  v.  Sheriff  of  Here- 
fordshire, 1  Barn.  &  Adolph,  572.)  In  this  case  two  decisions  were  cited  from  1  Ventr. ; 
viz.  Anon,  65,  and  Girling  v.  Alders,  73 ;  where  it  was  held  that  such  demands  should 
not  be  severed.    Such  severance  was  said,  in  Girling  v.  Alders,  to  be  in  fraudem  legtM^ 
to  give  the  county  court  jurisdiction ;  and  prohibition  was  granted  for  that  reason. 
No  attention,  however,  was  paid  in  the  principal  case  to  these  authorities.    If  the  con- 
tract were  entire,  it  was  held  that  it  could  not  be  severed  in  fraud  of  the  king's  court, 
as  early  as  the  Year  Book,  19  H.  6,  55;  and  a  prohibition  was  then  granted  in  such  a 
case.  (See  the  South  Carolina  cases  cited  supra,  p.  965.)  A  singular  illustration  is  put 
in  the  anonymous  case  from  Ventris,  "  that  if  a  man  at  divers  times  steals  tilings,  all 
which  amount  to  above  12d.  [the  measure  of  petit  larceny]  it  is  felony  capital,"  [grand 
larceny.]    Girling  v.  Alders  is  reported  in  2  Keb.  617,  by  the  title  of  Girling  v.  Aldus. 
It  there  appears  to  be  a  case  of  splitting  an  entire  account  into  several  items,  like  some 
of  the  decisions  cited  ante,  note  592,  p.  842,  from  the  New-York  and  Connecticut  re- 
ports.   The  whole  case  is  thus :  <<  Coleman  opposed  a  prohibition  to  the  honor  of  ale, 
on  splitting  of  actions  because  the  party  was  insolvent,  and  the  contracts  really  several 
and  several  deliveries  of  ale,  by  Maltster  to  Ale  wife ;  $ed  non  aUoeator ;  but  per  curi- 
am; a  prohibition  must  be  awarded.    If  the  causes  may  he  joined  in  one  action,  they 
must ;  and  a  prohibition  was  awarded."    In  Badger  v.  Titcomb,  (15  Pick.  Rep.  409,) 
the  defendant  being  the  keeper  of  an  office  for  procuring  crews  for  vessels,  contracted 
with  the  plaintiff  to  pay  the  latter  a  certain  sum  for  eaeh  man  shipped,  and  to  repay 
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oertaio  idraoces  to  be  made  by  the  plaintiff;  (he  plaintiff  sued  to  recover  the  stipu- 
lated anxniQt  for  men  shipped  at  different  times,  and  also  for  monies  advanced  pursu- 
ant iQ  the  agreement.  The  defence  was,  that  aAer  the  demands  sued  for  were  all  due, 
the  plaintiff  had  recovered  in  a  former  suit  for  similar  items  accruing  under  the  same 
contract  But  it  -was  held  that  ttie  first  suit  was  no  bar ;  that  though  the  agreement 
was  eatire,  the  performance  was  several,  and  that  each  breach  of  the  defendant's 
promise  would  support  a  distinct  action  of  assunopsit.  It  was  conceded  by  Wilde,  J., 
wix)  delivered  the  opiDion,  that  the  case  of  Guernsey  v.  Carver,  8  Wend.  493,  (cited 
ante,  note  593,  p.  843,)  if  rightly  decided,  would  maintain  the  defence ;  but  he  denied 
that  a  running  accoant  for  goods,  money,  &c.,  aecniiog  at  various  times,  and  all  due, 
wooid  constitute  an  entire  demand,  unless  there  was  some  express  or  implied  agree- 
ment to  that  effect ;  and  in  respect  to  Guernsey  v.  Carver,  where  this  was  held,  he 
aajfs,"  weknow  of  no  principle  of  law,  nor  of  any  other  decided  case,  on  which  that 
dedaion  can  be  sustained."  But  see  the  cases  cited  supra,  together  with  those 
ante,  note  893,  p.  843*  Gnernaey  v.  Carver  stands  directly  supported  by  a  still 
more  recent  case  in  the  same  court  (Stevens  v.  Lockwood,  13  Wendell 
644.)  Again :  the  defendant  bought  of  the  plaintiff  several  lottery  tickets,  which 
were  delivered  by  separate  agents  of  the  plaintiff,  at  different  offices  occupied 
by  them,  and  at  different  times.  Two  separate  suits  by  sumnoons  were  simul- 
taneously brought  ^r  the  price  of  each,  before  the  same  justice.  The  trial  and 
recovery  first  had,  though  but  for  the  tickets  sold  at  one  office,  were  held  a  bar  to  a 
recovery  in  the  other  suit.  And  per  Nelson,  J. :  **  The  splitting  up  of  small  deooanda 
to  multiply  suits,  is  strongly  discountenanced  by  this  court.  It  is  unnecessary  and  op- 
pressive." (Colvin  V.  Corwin,  15  Wend.  557-9.)  The  case  of  Markham  v.  Middle* 
too,  3  Strange,  1359ySeem8  also  to  have  been  regarded  by  learned  judges  aa  maintain- 
io^  that  a  running  account  of  various  items,  but  all  due,  was  an  entire  demand  not  sev- 
eiaUe;  (See  per  Kenyon,  C.  J.  in  Seddon  v.  Tutop,  6  T.  R.  609.  Per  Spencer,  J., 
in  Philips  v.  Berick,  16  John.  Rep.  140, 1.  Per  Savage,  C.  J.,  in  Stevens  v.  Lock- 
wood,  supra.  See  also  Avery  v.  Fitch,  4  Conn.  Rep.  863.)  If  a  part  even  of  an  entii^ 
aecouDt,  in  an  action  ofbook  debt  for  the  whole,  be  rejected  becanse  it  is  not  due, 
another  action  lies  for  it.  (M'Laughlin  v.  Hill,  6  Verm.  Rep.  30.)  The  plaintiff  sued 
and  declared  in  debt  for  rent  and  for  nx>ney  had  and  received ;  and  furnished  a  partic- 
ular under  the  last  count  for  the  proceeds  of  stone  converted  by  the  defendant.  The 
plaintiff  then  sued  in  trover  for  the  stone ;  and  in  the  first  action  took  a  verdict  for  the 
rent  only,  and  this  was  held  no  bar  to  the  action  of  trover.  (Hadley  v. 'Green,  3 
Tyr.SOa) 

The  ruJe  as  to  severing  an  entire  demand  is  equally  applicable  to  matter  introduced 
by  way  of  defence.  A  man  agrees  with  you  to  labor  jR>r  a  year.  He  works  out  half 
his  time  and  sues  and  recovers,  as  he  may  do  in  some  courts^  subject  to  your  damage  for 
the  breach.  You  may  elect  to  defend  the  first  suit  by  showing  damage  to  the  extent 
of  bis  claim;  but  you  can  recover  no  more  and  are  thus  concluded  as  to  your  entire 
daim.  Whereas  if  you  allow  him  to  take  a  verdict  to-  the  full  value  of  his  kibor  in  the 
abstnet,  you  may  afterwards  sue,  and  recover  for  your  whole  damage,  though  it  ex- 
ceed the  value  of  his  labor.  (Britton  v.  Turner,  6  N.  H.  Rep.  481.)  And  see  Wad« 
le^  V.  SuttoB,  6  N.  H.  Rep.  15. 
The  prohibition  against  instituting  several  prosecutions  for  crimes  of  the  like  or  of 
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difierent  grades,  founded  upon  the  same  transaction,  is  referriUe  to  thisprindple  for- 
bidding several  actions  for  the  same  demand.  "  If  in  civil  cases  the  law  abhors  a 
multiplicity  of  suits,  it  is  yet  more  watchful  in  criminal  cases  that  the  crown  shall  not 
oppress  the  subject,  or  the  government  the  citizen  by  unreasonable  prosecutions." 
(Per  Drake,  J.  in  State  v.  Cooper,  1  Green's  Rep.  375.)  In  State  v.  Ingles,  (2  Hayw. 
Rep.  4,)  A.  had  been  indicted  and  convicted  of  an  assault  and  battery  upon  B.  and 
aAerward,  he  was  prosecuted  along  with  others  for  a  riot,  and  for  beating  and  impris- 
oning B. ;  both  offences  grew  out  o£  the  same  transaction,  and  the  former  suit  being 
relied  on  by  A.,  it  was  held  a  bar.  '<  The  state,"  say  the  court,  *'  cannot  divide  an  of^ 
fence  consisting  of  several  trespasses  into  as  many  indictments  as  there  are  acts  of 
trespass  that  would  separately  support  an  indictment,  and  afterwards  indict  for  the  of- 
fence compounded  of  them  all ;  as  for  instance,  just  indict  for  the  assault,  then  for  a 
battery,  then  for  imprisonment,  then  for  a  riot,  then  for  a  mayhem,  &c. ;  but  upon  aa 
indictment  for  any  of  these  offences,  the  court  will  enquire  into  the  concomitant  fiicta 
%md  receive  information  thereof,  by  way  of  aggravating  the  fine  or  punishment,  and 
will  proportion  the  same  to  the  nature  of  the  offence  as  enhanced  by  all  these  circum- 
stances, and  no  indictment  will  afterwards  lie  for  any  of  these  separate  facto  done  at 
the  same  time."  (id.  p.  5.)  So  as  to  a  former  conviction  under  like  circumstanees. 
(Commonwealth  v.  Kinney,  2  Virg.  Cas.  189.)  Tlie  reporter  (id.  p.  140,)  adds  by 
way  note  as  follows :  "  In  this  case  the  court  was  of  opinion,  that  as  the  inferior  offence 
of  an  assault  and  battery  was  included  in  the  higher  offence  of  a  riot,  and  constiiuted 
a  part  of  it,  and  the  commonwealth  had  already  elected  to  indict,  and  bad  actual^ 
convicted  the  defendant  of  that  inferior  ofience,  it  was  barred  from  prosecuting  the  de- 
fendant for  the  higher  offence ;  for  if  this  proceeding  were  allowed,  then  the  defendant 
having  been  already  fined  and  imprisoned  for  the  battery,  might  be  again  placed  in 
peril  of  another  fine  and  imprisonment  for  a  riot  of  which  the  batteiy  of  which  be  had 
before  been  convicted  was  a  part  and  perhaps  the  chief  part. 

^*  An  acquittal  of  manslaughter  will  bar  a  future  prosecution  for  murder ;  1  Cfaitty. 
455, 6 ;  9  Hale,  346.  And  an  acquittal  of  murder  ia  a  bar  to  an  indictment  for  petty 
treason;  Foster,  839.  And  I  presume  by  parity  of  reasoning,  a  oomoicUon  of  man- 
slaughter will  bar  a  prosecution  for  murder,  and  a  cont^ion  of  murder  a  proaeciition 
for  petit  treason ;  for  the  i^a  of  autrefois  eonivkt  depends  on  the  same  principle  with 
the  plea  of  autrefois  acquit.    1  Chitty,  461. 

"In  cases  of  this  kind,  where  two  grades  of  offence  are  the  result  of  the  same  act,  it 
would  seem  that  the  attorney  for  the  commonwealth  should  either  begin  with  the 
higher,  and,  on  failure,  prosecute  for  the  lower,  or  unite  both  offences  in  the  same  in- 
dictment under  separate  counts.  Thus  the  three  defendants  might  have  been  indict- 
ed for  a  riot  and  beating  a  man.  If  convicted,  their  punishment  covers  the  whole 
ground,  and  they  or  either  of  them  cannot  be  indicted  for  the  battery  alone.  If  ac- 
quitted, however,  they  could  not  plead  autrefois  acquis  to  a  second  indictment  charg- 
ing them  with  the  battery,  because,  although  they  might  not  be  guilty  of  a  riot,  yet 
they  or  some  of  them,  might  be  guilty  of  the  inferior  offence.  See  2  Le^h,  716,  Yan- 
dereomVs  case,  and  3  East's  C.  L.  519.  But  the  better  way  is  to  charge  the  battery 
in  the  same  indictment  with  the  riot,  under  separate  counto ;  there  is  no  doubt  that 
several  misdemeanors  may  be  joined  in  the  same  indictmeiit  1  Chitty,  354 ;  3  ChiUy, 
489,  note.''    (id.) 


Digitized 


by  Google 


Ch.  i}  Of  Depontwnsy  InqtnsUums,  ^. 

The  aWe  distinctioo  of  the  learned  reporter  between  8  conviction  and  acquittal, 
mint  depend  on  the  question  whether  the  indictment  for  the  higher  offence  necessarily 
iB?oI?e  the  kNver.  If  it  do,  tiseo  no  matter  wliether  the  result  were  a  conviction  or 
acquittal;  the  wbole  ground  was  covered  and  shall  not  be  gone  over  again  in  whole 
or  in  part.  To  warrant  the  trial  for  the  battery,-  after  acquittal  of  the  riot,  wc 
mwt  first  learo  that  there  cannot  he  a  eoovictton  of  the  former  under  a  simple  in- 
diclment  for  the  latter ;  for  then,  in  respect  to  the  verdict  of  acquittal,  we  cannot  see 
that  the  whole  ^roundt  woes  covered^  though  it  would  be  by  a  verdict  of  conviction. 
(See  ame,  p.  956,  et  s^^) 

.The  severance  of  the  subject  inatter  in  any  form,  and  prosecuting  for  part,  followed 
by  a  iTtal  on  the  nierits,  equally  bars  the  whole.    A  criminal  has  in  his  possession  forged 
bank  bilk  on  diflereut  banks,  with  intent  to  pass  them*.    He  is  indicted  ai^d  tried  for 
the  intent  itf  respect  to  one  of  the  bills :  the  Whole  being  an  entire  offence^  this  vnlltrnf 
another  indictnieDt  in  respe6t  to  any  other  of  the  Mils,  though  on  a  bank  different  from 
the  finU    (Slate  of  Connecticut  v.  Benham,  7  Conn.  Rep.  414.)    The  decision  is  a- 
bly  muntained  in  argument,  and  illustrated  by  several  authorities  from  the  English 
books,  by  WUtiams,  J.  who  delivered  the  opinion  of  the  Court,  (id.  417, 18;)  thus:  **It 
liaa  been  decided: thart  a  person  indicted  kft  stealing  nine  oAe  pound  notes,  may  be 
oonvicted  upon  proof  of  stealing  only  one.     (Rex  v.  John,  S  Mau.*  &  Selw.  539,  548. 
Rex  V.  Clark,  1  Brod.  ic  Bing.  473.)    There,  the  substance  of  the  offence  is  stealing 
aotes.    Here,  the'  substance  of  the  oflfence  is  having  in  p69session  counterfeit  bills  or 
notes.    The  number  may  add  to  the  evidence  of  guilt,  but  not  to  the  number  of  the 
oSbdccb,    In  an  action  for  the  penalty  for  insuring  tickets  in  a  lottery,  where  ten  tick- 
ets were  iasured  at  (me  and  the  same  time,  Lord  Kenyon  held  that  but  one  penalty 
Qouki  be  recovered,    fiolland,  q.  t  v.  Duffin,  Peake's  Cas.  58,."  &c.    A  plea  of  a  for- 
mer aoquiital  of  the  defendant,  for  an  assault  and  battery,  by  a  justice  of  the  peace, 
was  hdd  a  sufficient  bar  to  a'tt  indlcttnent  alleging  the  same  offence  with  the  addition- 
al aggravating  circumstance  of  the  ooroplainanf  s  life  having  been  thereby  endangered.  ,^ 
(CJomroonwealth  v.  Cunningham,  IS  Mass.  Rep.  345.)    Where  there  was  aa  assault 
and  battery  upon  A.  &  B.  by  the*  same  stroke,  and  tlie  offender  was  legally  convicted 
of  the  o&nce  lipcfti  one,  hekl  that  this  barred  a  prosecution  for  the  offence  upon  the 
'  other.*  (State  v^  Damon,  3  TyL  Rep.  890.)    The  prisoner  had  been  indicted  and 
tried  for  the  murder  of  Marjr   Anne   Condon,   tfnd  convicted  of  manslaughter. 
He  had  before  been  tried  fen-  Che  murder  of  Mary  Cormack,  and  convicted  of 
aiansiaugfater,  and  received  the  benetft  of  clergy,   'the  deaths  of  both  pro<deeded  from 
the  same  act ;  but  Mary  Anne  Condon  was  not  dead  at  the  time  of  the  first  trial. 
Tet  held,  that  the  first  allowance  of  clergy  protected  the  prisoner  against  the  second 
trial.    (Rex  v.  Jennings,  Ituss.  &  Ry.  888.)    In  Rex  v.  Smith,  (3  Carr.  &  Payne, 
413,)  two  indictments  for  ^e  same  offence  having  been'  found,  one  charging  it  capi- 
tally and  the  other  as  a  misdemeanor,  the  proeecutwn  was  put  to  elect  which  it  would 
go  upon ;  and  an  acquittal  was  directed  as  to  the  other.    "  Under  the  numerous 
British  statutes,  imposing  Sbvere  penalties^  and  even  ^king  away  the  benefit  of  cler- 
gy frdkn  hrcenies  perpetrated  under  certahi  specified  circtimstanxies,  it  is  the  practios 
to  mdict  the  crime,  with  all  its  aggravations  under  the  statute ;  and  if  the  aggrava- 
ting circumstances  are  not  proved,  to  convict  of  the  simple  larceny  only.    I  have  met 
with  no  instance  of  an  attempt  on  the  part  of  the  crown,  after  indicting  for  a  simplsr 
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larceny,  and  establishing  that,  to  proceed  by  another  indictment  to  establish  the  high- 
er offence."  (Per  Drake,  J.  in  State  v.  .Cooper,  1  Green's  Rep.  875.)  A  man  was 
convicted  of  arson,  in  burning  S.'s  dwelling  house.  In  doing  so,  he  caused  the  death 
of.  H.  who  was  burned  in  the  house ;  for  which  murder  he  was  indicted ;  but  being 
arraigned,  he  pleaded  autre  fois  acqfuU,  or  rather  the  whole  matter  specially,  which  was 
allowed  as  a  good  plea  in  bar  of  the  indictment  for  the  higher  crime.  Drake  J.  said, 
the  proper  course  would  have  been  to  have  indicted  him  f«r  th^  murder,  laying  the 
ineaQS  to  have  been  by  the  arson,  in  which  case  he  might  have  been  acquitted  of  tlie 
former  and  convicted  of  the  latter,  and  so  the  whole  offence  have  been  expressly  cov- 
ered. But  he  should  not  be  deprived  of  his  plea,  because  the  state  chose  to  indict  and 
convict  him  for  the  inferior  offence,  the  evidence  as  to  both  being  identical.  He  likens 
the  case  to  burglary  and  stealing,  and  a  conviction  of  the  latter,  which  he  says  ^all 
bar  an  indictment  for  the  former.    (State  v.  Cooper,  1  Green's  Rep.  S61, 873,  S74.) 

In  New  York  there  are  some  statute  provisions  allowing  conviction  of  an  inferior 
degree  of  the  offence  indicted ;  but  forbidding  the  conviction  of  an  assault  with  iptent 
to  commit  the  crime,  or  of  an  attempt,  when  it  shall  appear  that  the  crime  was  actual- 
ly perpetrated.  (2  R.  S.  702,  §§  36,  27.)  The  28th  section  (p.  702,)  declares  the 
conviction  or  acquittal  on  a  charge  of  one  degree  of  crime,  a  bar  tcf  prosecutions  for 
any  other  degree,  and  for  any  attempt  to  commit  the  same  t>r  any  other  degree. 

There  are  certain  decisions  which  it  is  difficult  to  reconcile  with  the  above  doctrine. 
Such  seems  to  be  the  case  of  Bailey  v.  Taylor,  (2  Bail.  Rep.  49,  stated  ante^  p.  955  of  this 
note,)  where  it  was  held  that  if  one  act  comprise  the  requisite  ingredients  of  two  oi^ 
fences,  thedefendant  may  be  prosecuted  successively  for  each.  And  see  the  State  v. 
Yancey,  1  N.  Car.  Law  Repos.  519^  stated  ante,  p.  959.  So  also  with  respect  to  the  case 
of  the  Commonwealth  v.  Roby,  (12  Pick.  496,)  where  it  was  held  that  a  conviction 
for  an  assault  with  intent  to  murder,  could  in  no  case  be  pleaded  in  bar  to  an  indict- 
ment for  the  murder  itself.  (See  this  case  cited  and  commented  upon  ante,  p.  958.) 
^.  Other  cases  come  in  as  exceptions  to  the  rule.  Thus,  if  A.  steal  the  goods  of  B., 
and  on  the  next  day  steal  the  goods  of  P.;  and  D.  becomes  the  receiver  of  all,  at  the 
same  time  and  by  one  act;  a  conviction  for  receiving  the  goods  stolen  from  A.  is 
no  bar  to  another  indictment  for  receiving  the  goods  stolen  from  C-  For  the  guilt  of 
the  accessary  has  relation  to  the  crime  of  the  principal,  and  as  the  latter  has  commit- 
ted two  offences,  so  has  the  former.  (Commonwealth  v.  Andrews,  2  Mass.  Rep. 
409.) 

The  admissibility  of  a  former  judgment  or  proceeding  will  depend  on  its  relevancy. 
This  is  implied  in  all  the  cases  showing  how  far  and  for  what  purposes  a  former  suit 
shall  bar  or  preclude.  The  point  has  been  more  obviously  involved  in  certain  cases 
where  thf  former  suit  was  offered  as  a  link  in  a  chain  of  proofs,  or  as  a  circumstance 
from  which  to  infer  particular  facts ;  and  in  this  light,  the  decisions  we  shall  notice  are 
somewhat  allied  to  those  where  judgments  &c.,  inter  alios,  have  been  offered  to  prove 
rem  ipsam,  for  which  see  our  next  succeeding  note. 

The  record  of  a  judgment  confessed  by  a  tenant  to  his  landlord  for  rent,  was  admit- 
ted  in  favour  of  the  latter  to  show  that  the  former  had  recognized  the  relation  ofland- 
lord  and  tenant.  (Weidner  v.  Foster,  2  Pennsylv.  Rep.  23.)  The  record  in  a  suit 
may  also  be  received  as  a  circumstance  that  the  plaintiff  intended  to  appropriate  cer- 
tain payments  to  other  demands  against  the  defendant.    (Peters  v.  Andenon,  6 
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Taunt  596.)  The  record  of  a  Ibrmer  suit  in  a  $1 00  court,  shewing  a  suit  brought  and 
dsKondnoed  by  the  plainttflr,  will  not  "be  received  against  him,  from  which  to  infer  that 
his  demand  does  not  exceed  that  sum.  (Sweigart  v.  Berk's  adm'r,  8  Serg  &  Rawie, 
999.)  Nor  is  a  judgment  obtained  by  the  plaintiff's  assignee  for  interest  on  a  bond, 
relevant  to  show  payment  of  interest  in  Tact ;  or  as  conducive  to  prove  such  payment, 
(id.)  So  a  judgment  by  default  in  an  inferior  court,  in  a  cause  removed  by  habeas 
corpus,  and  tried  in  a  superior,  is  no  evidence  whatever  against  the  defendant.  (Bot- 
tingBv.Firby,  4  Man.  &  Ryl.  567.) 

Ilhas  before  been  shown  that  the  case  of  Vooght  v.  Winch,  stated  by  our  author 
at  p.  992  of  the  text,  was  erroneous  in  assuming  that  the  defencTant  there,  could,  under 
the  drcunostances,  have  availed  himself  of  the  former  verdict  by  pleading  it  as  an  es- 
toppel (Ante,  note  538,  p.  604.)  To  this  extent,  Mr.  Starkie  also,  in  the  later  edi- 
tions of  his  treatise,  pronounces  the  opinion  in  that  case  an  chiter  dictum,  and  doubts 
its  soundness.    (2  Stark.  Ev.  706,  note  (c)  6th  Am.  ed.) 

la  our  note  above  referred  to,  we  ventured  to  ssy  that  a  former  verdict  and  judg- 
ment when  properly  admissible  under  general  pleadings;  will  be  equally  conclusive  as 
if  specially  pkaded.     The  supreme  court  of  Vermont  (Williams,  J.  delivering  the 
opinion,)  have  reAotly  laid  down  the  same  doctrine.    Speaking  with  respect  to  a  jus- 
tice's jadgment  of  a  neighboring  state,  they  say:  "A  judgment  duly  rendered,  is 
conclusive  between  the  parties,  upon  the  subject  in  controversy.    Whether  it  is  plead 
in  bar,  or  given  in  evidence,  where  it  is  proper  to  be  given  in  evidence,  its  effect  ia 
tiie  same.    The  merits  of  a  regular  judgment  cannot  be  enquired  into,  where  it  is 
giTen  in  evidence  under  an  improper  plea,  any  more  than  when  it  is  plead  as  a  bar." 
(BVodget  V.  Jordan,  6  Verm.  Rep.  590,  585.)    See  also  Starkweather  y.  Loomis,  S 
Term.  Rep.  57S. 

But  in  a  case  at  nisi  prius  in  England,  to  false  imprisonment  for  arresting  the  plain- 
tiff, the  defendant  plead,  1.  That  it  was  to  bring  the  plaintiff  to  trial  before  a  court  mar- 
tial-, 1  That  it  was  under  the  orders  of  a  superior  officer ;  and  offered  the  conviction 
by  the  coart  martial  as  evidence  to  conclude.  Abbott,  C.  J.  held  that  to  make  it  con- 
elusive  even  as  to  the  truth  of  the  charges  and  grounds  of  arrest,  the  proceedings  and 
sentence  should  have  been'pleaded  as  an  estoppel.  Not  being  so  pleaded,  he  allowed 
an  inquiry  iato  that.  (Hannaford  v.  Hunn,  2^Carr.  &  Payne,  108.)  Quere.  And 
see  ante,  note  558,  p.  804,  et  seq.  and  the  cases  there  cited. 

We  also  examined  the  questioi^nte,  note  594,  p.  844,  et  seq.  whether  a  judgment 
wifl  conclude,  where  no  issue  was  taken  in  the  suit  in  which  it  was  rendered  upon  a 
•*  precise  point."  In  addition  to  the  cases  there  cited  as  maintainipg  the  affirmative 
of  the  proposition,  it  has  been  directly  held  in  Georgia,  that  it  is  not  necessary  that  the 
&et  to  be  proved  by  a  former  record  should  have  been  solely  and  specifically  put  in 
inae,  in  the  first  suit,  but  it  is  sufficient  if  it  was  a  fact  essential  to  the  finding  of  the 
nrdia.   (Crockett  v.  Ronton,  Dudley's  Rep.  254,  256.) 

It  was  observed  ante,  note  590,  p.  838,  that  when  a  question  is  made  respecting  the 
identity  of  matters  sought  to  be  barred  by  a  former  suit,  parol  evidence  is  admissible  in 
aid  otthe  record  or  proceeding.  Additional  illustrations  of  the  same  doctrine  occur. 
in  Reggies  v.  Alexander,  (2  Rawle,  236,  7,)  it  is  said"  that  whether  a  former  suit  was 
for  the  same  cause  of  action,  is  often,  too  often,  the  subject  of  parol  proof;  and  to  be 
proved  in  no  other  way.    In  all  actions  of  assumpsit,  and  in  all  actions  of  ejectmenty  no 
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other  proof  can  be  adduced.^'  Parol  evidence  is  admiasible  to  show  the  liet 
and  reason  why  a  demand,  though  presented,  was  shut  out  in  a  forjmer  s^ion, 
as  a  ground  for  a  recovery  in  the  present ;  e.  g*  that  it  was  not  then  due.. 
(M'Laughlio  ▼.  Hit),  6  Vermont  Rep.  80.)  The  Account  in  evidence  on  the  jEbr- 
mer  tri^  may  be  resorted  to.  (id.)  The  pleading  in  the  former  suit  covering 
the  present  claim,  it  vnsprimafaeU  tried,  and  the  onuiprohandi  of  the  isonirary^  lies 
with  the  parly  now  daiming  against  such  presumption.  (McLaughlin  v.  HiJI,  6  Term. 
Rep.  30,  25.  Bridge  v.  Gr^y,  14  Pick.  55.  Badger  v.  Titcomb,  15  id.  409, 416.) 
Parol  evidence  from  the  justice  himself,  that  he  decided  against  the  plaintiff  in 
the  former  suit,  on  the  Aground  that  the  rent  now  claimed  Tjras  not  due,  was  reieeived, 
and  held  well  in  answer  to  the  bar^  in  Estill  v.  Taul,  %  Yerg.  467»  471.  So  you  may, 
where  it  is  material,  inquire  of  the  justice  or  any  other,  whether  the  merits  were  gone 
Into. .  (Ferrell  v.  Underwood,  2  Dev.  Ill,  114.)  But  you  shall  not  be  allowed  to  in- 
quire what  a  particular  judgment  means ;  e.  g.  where  the  entry  by  a  justice  was  that 
"  in  this  case  plaintiff  pay  costs;"  hel<^»  ^bat  l^e  justice  .could  not  be  asked  whether  he 
considered  it  more  than  a  nonftuit  (id.)  A  bill  of  particulars  in.  the  A>rmer  suit  was 
held  admissible  to  shPV  the  matter  which  was  in  fact  tried  in  the  former  action. 
(Marsh  v.  Pier,  4  Ra  wle,  373, 383.)  In  Smith  v.  KeUy,  (3  HaU's  Re[li  N.  Y.  C.  P. 317,) 
not  only  a  bill  of  particulars  was  r^peived,  but  the  counsel  sworn  as  to  the  grounds  ta- 
ken in  defence  and  the  judge's  charge  on  the  fornper  trial,  Ice.  in  order  to  see  wliether 
the  poiol  now  on  trial  canae  to  the  jury  upon  the  first  trial.  As  to  parol  evidence  to 
identify  the  parties,  see  post,  note  693,  p.  975, 6,  and  Lyop  v.  Chalker,  3  Watts'  Rep, 
14,  Sadler  v.  Slabaugb,  id.  73,  there  cited. 

The  rule  allowing  parol  evidence  in  order  to  identify  the  subject  n^atter,  merely  ex- 
tends to  explanation ;  you  shall  never  eontradiet  the  record.  (Ante,  note  590,  p.  839, 
840.)  Accordingly,  where  the  rejsord  distinctly  shows  the  offence  charged  in  a  former 
indictment  to  be  different  from  that  charge4  in  a  subsequent  one,  the  prisoner,  for  the 
purpose  of  establishing  a  bar,  shall  not  be  permitted  to  allege  their  identity.  (Rex  ▼• 
Smith,  9  Barn.  &  Cress.  503.)  Further  as  to  this  distinctk>n  between  contradicting 
and  explaining  a  judicial  proceeding,  see  Yard  v.  Crapimond,  (5  Rawle,  18,)  where  it 
was  recognized  as  to  the  decisioq  of  cpmmissionere  undef  an  American  treaty  with 
gpaiq.. 


NOTE  693— p.  380. 

The  same  dislinctions  between  parties,  privies,  and  strangers,  which  are  noticed  in 
^e  text,  p.  830  et  seq.  to  p.  833,  and  in  tj^  notes  connected  therewith,  are  equaDy 
applicable  in  determining  the  admissibility  and  efiept  of  former  judicial  proceedings  of 
inferior  courts.  (See  Galbraith's  lessee  v.  M'Gaw,  Addia  Hep.  305,  SOB,)  We  shall 
therefore  here  resume  and  pursue  the  subject  of  <«  verdicts  and  judgments  with  refer- 
ence to  the  parties,"  irrespective  of  thp  dignity  of  the  forum  before  which  the  former 
proceeding  was  liad. 

The  geqeral  rule,  that  ^  judicial  proceeding,  ascertaining  particuhir  facts  between 
Iwo  persons,  is  na^  jio  be  used  ag^tosl  strangers  is  sustained  by  the  c^ses  cited  ante, 
note  657,  p.  803,  ai4  alM>  by  the  foUowing  cases :  Burnside  v.  M«s|ReUy,  5  Watts,  500, 


Digitized 


by  Google 


Cb.  i]  Of  Depori&msy  InqutsUions,  ^.  973 

Mor]giio  V.  Livingston,  6  Mart.  Lou.  Rep.  397.  Hyde  v.  Henry,4  id.  N.  S.  51.  Yard 
V.  Hammond,  6  Rawle,  44i  Williams'v.  Trepaignier,  1  Mart.  Lou.  Rep.  N.  S.  271, 
414.  Bfouaaard  v.  Bernard,  7  Lou.  Rep.  by  Curry,  216,  223,  4.  E.  brought  an  ac- 
tioD  before  a  justice  of  the  peace  against  fVilUam  Johnson  and- son,  for  a  pwalty  in 
BeUing  liqoor  without  licence,  in  which  the  jury  found  no  cause  of  action ;  and  held,  that 
this  was  no  bar  to  an  action  by  the  same  plaintiff,  before  a  justice,  for  the  same  pen- 
alty, against  WUUam  Johnson,  son  of  WtUsam :  and  the  same  was  held  of  a  previous 
judgment  for  the  penalty  before  another  justice,  confisssed  in  favor  of  P.  by  WiHiam 
Johnson  and  son,  and  paid :  for,  say  the  court, "  the  one  judgment  set  up  as  a  former 
acquittal,  and  the  oiher  as  a  former  recovery,  were  not  in  the  same  right."  (Johnson 
y.  £mmoD8, 2  Penningt.  Bep.  747.)  A  record  is  not  evidence  of  the  facts  it  contains, 
against  the  attorney  on  the  record.  He  is  not  ptarty  nor  privy  for  that  purpose. 
(Breedbve  v.  Turner,  9  Mart.  Lou.  Rep.  35S,  375  et  seq.)  A  corporation  is  not 
boand  by  judgmeoi  or  decree  in  a  suit  between  its  treasurer  and  others,  the  treasurer 
being  named  as  party,  unless  he  was  by  law  authorized  to  represent  the  interests  of  the 
corporation  tn  such  suit.  (Hellain  v.  Maurin,  8  Lou.  Rep,  by  Gurry,  111,  113.) 
AjudgiDeotinadmiralty  by  privilege  sreditors  against  a  steam  boat , In  which  three 
fourths  oflbe  owners  are  parties,  is  not  binding  on  the  interest  of  the  other  owner,  which 
iiattached  at  the  BuitT>f  his  creditor.  (Hart  v.Lodwick,  8  Lou,  Rep.  by  Curry,  164, 167.) 
T.,  the  holder  of  a  lease,  drew  an  order  on  the  lessee  in  fhvor  of  S.  for  the  rent  arrear 
which  might  be  found  due.  The  lessee  having  accepted  the  order,  held,  that  a  subse- 
quent award  and  judgment  betweeo  T.  and  the  lessee,  liquidating  the  amount,  should 
not  be  received  to  nSecX  S.  (Smith  v.  Hall,  8  Greenl.  348.)  A  judgment  was  obtain- 
ed at  bw  against  three  out  of  four  sureties.  On  a  bill  filed  for  contribution  by  the 
former  against  the  latter,  held,  that  be  was  not  concluded  by  the  judgment  (Thomp» 
soo  V.  Young,  2  Ham.  Rep.  334.)  The  grantee  of  land  is  not  bound  by  a  judgment 
in  a  suit  commenced  aAer  such  grant  by  his  own  grantor  against  the  person  ftom 
whom  he  derived  title  upon  the  covenants  in  his  deed.  Thus  in  entry  sur  disseisin,  it 
appeared  that  the  demandant  being  possessed,  conveyed  to  F.  with  covenant  of  seisin, 
from  whom  the  land  came  through  mesne  conveyances  to  the  tenant.  Ai\er  F.  had 
conveyed,  he  sued  the  demandant  and  recovered  on  the  covenant  of  seisin,  on  the 
ground  of  course,  that  the  demandant  i^as  not  seized ;  and  now  the  demandant  relied 
00  that  judgment  as  against  F.'s  grantee,  to  show  that  not  being  seized,  nothing  passed 
by  his  deed  to  F.,  and  so  that  nothing  passed  to  the  tenant.  The  court  said,  the  ten* 
art  being  neither  party  nor  privy,  was  not  to  be  affected  by  the  notion.  (Winslow  v. 
Gnodal,  2  Greenl.  64.)  See  James'  lessee  v.  Stookey,  1  Wash.  C.  C.  Rep.  330.  .  A 
▼erdiet  in  ejectment  rendered  against  one  under  whom  the  lessor  (^  the  plaintiff  claim- 
ed, in  favor  of  the  now  defendant,  was  held  to  be  admissible  in  evidence  against  the 
pbintiff  and  received  accordingly ;  but  not  as  conclusive.  (Fellows'  lessee  v.  P^rick, 
4  Wash.  C.  C.  Rep.  477,  8.)  See  ante,  note  567,  p.  813, 814.  Though  an  absolute 
judgment  against  an  executor  or  administrator  concludes  him  as  to  a  sufficiency  of 
assets,  yet  the  creditor  is  not  concluded  on  that  point  in  a  suit  against  the  heir ;  and 
even  though  such  creditor  be  the  executor  or  administrator  himself^  he  may  show  a 
deficiency  to  pay  all  the  creditors,  in  order  to  subject  the  real  estate  as  against  the 
beifa.  (Gaither  v.  Wekih,  3  Gill  &  John.  359.)  Such  judgment  is  no  evi- 
dence agtiart  the  heir  of  the  original  debt    (lb.>   See  on  this  subject  the  cases  cited 
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failed  on  the  merits:  held,  that  this  barred  a  suit  in  tht  right  name.  (Lyon  7.Chalker, 
3  Watts'  Rep.  14.  See  ante,  notes  563,  563,  p.  &13.)  And  the  court  say, "  the  only 
question  is  whether  the  name  of  the  actual  party  before  a  justice  can  be  shown  by 
averment  and  evidence.  In  regard  to  the  proceedings  of  a  court  of  record,  perhaps  it 
could  not,  as  regards  the  legal  party  who  must  be  disclosed  by  the  record  ;  but  it  is 
essential  that  there  should  be  a  different  rule  for  proceedings  before  justices  of  the 
peace,  from  whom  no  more  can  be  required  than  substantial  justice,  without  respect  for 
technical  forms ;  and  as  they  are  not  judges  df  a  court  of  record,  the  truth  of  the  case 
in  respect  to  their  proceedings  may  be  shown  by  parol,  without  any  great  violence  to 
the  principles  of  law."  (id.  15, 16.)  So  on  the  other  hand,  where  a  justice  entered 
judgment  against  two  obligors  in  a  joint  and  several  bond,  on  the  volunfaff  confession 
of  one  of  thein ;  held,  that  this  should  be  no  bar  to  a  suit  on  the  same  bond,  against  the 
non-appearing  obligor.  The  action  ars  to  the  latter  was  a  nullity  for  want  of  jurisdic- 
tion, and  therefore  he  could  not  avail  hinCiseirof'  it.  (Saddler  v.  Slabaugh,  3  Watts' 
Rep.  73.) 

One  rule,  as  we  saw  in  the  text,  ante,  336,  7)  is*  that  a  stranger  to  a  verdict  or  judg- 
ment cannot  use  it  iff  his  faVor.  (See  also  ante,  note  571,  and  the  cases,  there  cited.) 
The  general  doctrine  was  recognised  in  Fairchild  v.  Holly,  10  Conn.  Rep.  474, 478, 
ertated  infra.  ^  In  an  action  by  the  covenantee  on  a  covenant  of  seisin,  a  judgment  in 
ejectment  against  the  covenantor,  by  a  third  person,  is  not  evidence  of  a  title  out  of 
him.  Had  he  succeeded,  it  would  not  be  evidence  for  him.  The  right  to  use  it 
must  be  reciprocal  to  warrant  its  introduction  by  either.  (Fitzhugh  v.  Croghan,  3 
J.  J.  Marsh.  443.)  The  record  merely  proves  the  fact  that  there  Was  a  judgmeat. 
(id.  440, 441.)    See  ante,  Adte  561,  p.  811. 

The  doctrine  as  laid  down  in  Baring  v.  Fanning,  stated  ante,  note  571  j  p.  818,BeeitM 
to  demand  strict  identity  of  parties.  It  must,  however,  admit  of  exc^tioBs;  as,  if 
a  suit  be  brought  and  recovery  had  against  one  of  several  joint  debtors,  in  which 
case  it  seems  that,  in  Massachusetts,  such  recovery  may  be  used  by  aU,>  if  sued  after- 
ward by  the  same  plaintiff.  (Ward  v.  Johnson,  18  Mass.  Rep«  148.)  See  this  test 
case  cited  ante,  note  583,  p.  833.  And  see  also  other  cases  following  it  there,  for  sev- 
eral instances  where  a  former  judgment  has  been  used  by  one  not  a  pikrty  to  it.  A 
eonviction  against  one  under  an  indictment  for  an  assault  and  battery  on  £[.,  may  be 
used  by  him,  in  bar  of  an  indictment  against  him  and  two  others,  for  a  riot  and  beat- 
ing H.,  the  assault  and  battery  being  the  same  in  both  cases.  (Commonwealth  v. 
Kinney,  3  Virg.  Cas.  1 89.)  See  S.  P..  State  V.  Ingles,  3  Hay  w.  4, 5.  A  party  indicted 
for  compounding  a  larceny  and  agreeing  to  withhohi  evidtoce,  cannot  use  the  acquittal 
of  the  person  charged  with  the  larceny,  in  bar  of  his  own  conviction.  It  is  at  most 
but  prima  fade  evidence  in  his  faVor,  and  if  he  was  a  witness  on  the  prosecution  sf 
Ifae  principal  offender,  it  seems  not  to  be  evidence  at  all.  (People  v.  Bvckkind,  l3 
Wend.  593.)  • 

The  rule  as  io  identity  oCpartiies  or  privies  does  not  uniVersalTy  tfpply  to  a  court 
of  exclusive  jurisdiction.  This  wiB  be  seen  by  the  cases  cited  in  the  text,  ante,  340, 
et  seq.  and  the  notes.  And  we  ventured,  ante,  note  609,  p.  853,  to  make  the  rule  it- 
self broader  than  it  stands  in  the  text^  by  omitting  the  qualification  that  the  parties 
must  be  the  same. 
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Itis  we  conceive  on  this  principle  that  the  adjudication  of  the  fact  of  a  paufer'a  eet- 
tlcmentmadcby  the  general  sessions,  concludes  against  the  town  where  the  settle- 
Bwt  is  fixed  by  the  decisioDy  not  only  in  favor  of  the  opposite  town,  hut  any  other 
town  may  come  in  and  take  equal  advantage  of  the  adjudication,  like  an  order  of  re- 
Qoval  Qnappealed  froBif  the  sentence  is  conclusive  against  all  the  world.  (Dorset  v« 
Mincbester,  5  Verm.  Rep.  870,  S71,and  the  cases  there  cited.  And  see  Gibson, 
▼.NiehoboDjS  Scrg.  &  Rawle,  422)  The  reversal  of  an  order  of  justices  because 
the  settlement  of  the  pauper  was  in  Clifibrdj  was  held  to  conclude  a  town  af\erwards 
let  off  from  ClifTord.    (Id.) 

The  distinctioD  between  the  case  oT  judicial  proceedings  introduced  as  a  medium  of 
piwiDg  facts  found  by  thero,  and  the  case  where  they  are  brought  forward  merely  to 
eHiUish  the  fact  of  their  dwn  existence,  and  those  legal  consequences  which  result  from 
Uieir  existence,  was  noticed  in  respect  to  courts  generally,  ante,  notes  582  and  58S,  p. 
S&O,  831.    It  is  scarcely  necessary  to  observe  that  this  doctrine  is  as  applicable  to  the 
proceediDj^  of  inferior  jurisdictions,  ad  to  other  courts ;  and  we  shall  therefore  proceed 
to  give  additional  illustrations  drawn  from  both  classes  of  decisions.    See  Newport  t. 
Cooper,  (10  Lou.  Rep.  by  Curry,  155, 159,)  where  this  distinction  was  recognized  in 
respect  to  the  adjudication  of  the  board  of  land  commissioners  in  Louisiana.    The  or- 
der of  the  court  of  probate,  appointing  a  curator,  is  evidence  to  prove  the  fact  of  ap- 
poiatment,  though  the  proceedings  were  res  inter  alixm  acta.    (Thompson  v.  Chau- 
veau,  6  Mart.  Lou.  Rep.  N.  S.  458,  461.)    The  proceedings  of  bankrupt  commission- 
ers may  be  received  to  shew  the  fact  that  the  man  was  declared  bankrupt,  though  not 
to  show  his  act  of  bankruptcy.    (Conceded,  in  Wood  v.  Grundy,  3  Harris  &  John. 
IS,  18, 19.    And  see  Hunter  v.  Jones,  6  Rand.  541 ;  Barney  v.  Patterson's  lessee,  6 
Har.  &  John.  182.)    The  doctrine  is  more  frequently  adverted  to  and  more  amply  il- 
fantrated  in  the  cases  relating  to  proceedings  of  courts  of  record.    A  former  judgment 
is  always  admissible  to  prove  rem  ^som,  i.  e.  that  such  a  suit  was  brought  and  prose- 
cuted to  judgment.    It^relevancy  and  effect  are  another  matter.    (Prell  v.  Feet's  cu- 
rator, 8  Mill.  Lou.  Rep.  274,  283.   Thompson  v.  Cbauveau,  6  Mart.  Lou.  Rep.  N.  S. 
461,1)    A  recovery  in  ejectment  against  an  alienee  in  the  most  remote  degree,  or 
against  the  tenant  under  him,  is  evidence  against  the  first  warrantor  to  prove  the  fact 
that  such  eviction  bad  been,  but  not  that  it  was  by  title  paramount,  (Fitzhugh  v. 
CfDgbao,  2  J.  J.  Marsh.  429,  440,  441,  S.  P. ;)  that  must  be  made  out  by  evidence 
tUimde,    (See  Booker's  adm'rs  v.  Bell's  exr's,  8  Bibb,  174;   Devour  v.  Johnson,  S 
Bibb,  409,  410;   Cox  v.  Strode,  4  Bibb,  4 ;   and  Gaither  v.  Brooks,  1  Marsh,  409.) 
See  abo  ante,  note  570,  p.  817.    **  The  rule  of  evidence  adjudged  in  these  cases  is  in 
priocipie  applicable  to  all  cases  of  record  between  others,  where  upon  the  fact  of  the 
former  trial  and  recovery,  the  interests  of  others  hang  as  incidents  or  consequences. 
And  this  seems  to  have  been  the  view  taken  in  the  cases  of  Lewis  v.  Knox,  2  Bibb, 
454,  and  Barr  ▼•  Gratz,  4  Wheat.  313,  3S0.    That  such  suit  was  brought  and  such 
recovery  had,  are  facts  to  be  proved  by  the  record.    The  consequences  to  others,  re- 
niltiogfroffl  those  &et8,  apparent  from  the  face  of  the  record,  are  to  be  established  by 
approprnte  evidence  of  such  other  facts  as  may  be  necessary  to  sustain  the  action  or 
^f&ooeJ*   (Per  Bibb,  C.  J.  in  Head's  rep's  v.  M'Donald,  7  Monroe,  306, 7.) 
VoL.I.»  138 
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We  saw  ante,  note  583,  p.  828,  that  a  judgment  inter  alios,  is  sometimes  admissible 
to  show  an  election.  Accordingly,  where  the  property  of  a  stranger  is  wrongfully 
levied  on  by  a  sheriff  and  sold,  and  the  vendee  sells  to  another,  and  the  stranger  sues 
and  recovers  satisfaction  of  the  last  vendee ;  this  bars  all  recourse  by  the  stranger  to 
the  sheriff  and  the  intermediate  vendee ;  *  the  latter  is  liable  over  to  his  vendee ; 
and  in  such  a  suit,  also,  the  record  is  Evidence.  (Head's  rep's  v.  M'Donald^  7  Mon- 
roe, 203.)  The  election  concludes  the  stranger  in  such  case,  and  determines  the  order 
of  recourse  among  the  other  persons  concerned.  It  is  not  evidence  as  to  the  want  of 
title  between  the  vendor  and  vendee ;  but  that  question  is  still  open  for  the  jury.  (id. 
206, 7.)  Under  a  statute  of  South  Carolina  giving  a  slave  owner  an  election  to  indict 
or  bring  an  action  against  the  harbourer  of  his  slave,  it  was  held  that  an  ihdiclraent 
barred  a  civil  suit  by  determining  the  plaintiff's  election.  (Johnson  v.  Lemons,  2  Bail. 
392.) 

A  fi^rmer  record  and  proceedings  are  always  admissible  even  against  strangers,  in 
the  deraignment  of  title.  The  plaintiff  claims  through  a  judgment,  decree,  and  sale 
thereon,  by  execution  or  otherwise.  The  defendant  claims  by  title  paramount.  Yet 
the  plaintiff  may  and  must,  in  deducing  his  title,  use  the  records,  executions,  or  orders 
and  deeds  of  sale ;  and  it  is  not  for  the  defendant  to  gainsay  these  because  of  error,  ir- 
regularity, &c.  (Barney  v.  Patterson's  lessee,  6  Har.  &  John.  182.  Sinclair  v.  Jack- 
son, ex  dem.  Field,  8  Cowen,  543,  578.  Koogler  v.  Huffman,  1  M'Cord,-495.  Hall 
V.  Carruth,  1  M'Cord,  507.  Thompson  v.  Chauveau,  6  Mart.  Lou.  Rep.  N.  S.  462.) 
See  also  ante,  note  583,  p.  822, 3. 

The  conclusive  character  of  a  conviction  of  the  principal,  as  evidence  against  the 
accessary,  to  establish  the  rem  ipsam,  which  wq  noticed  ante,  note  582,  p.  820,  was  ex- 
tended as  against  a  free  white  roan,  to  the  summary  conviction  of  a  slave  before  a  court 
of  magistrates  and  freeholders.  As  to  the  actual  guilt  of  the  principal,  it  was,  accor- 
ding to  the  general  rule,  deemed  only  prima  facie  evidence.  (State  v.  Sim8r2  BaH. 
29, 84, 5.  Per  Nott,  J.  in  Slate  v.  Wright,  4  M'Cord,  362, 3.)  It  was  deemed  safe  in 
these  cases  to  apply  the  rule  thus  qualified,  although  the  court  which  tried  the  slaves 
bad  no  jurisdiction  over  a  white  man  concerned  either  as  principal  or  accessory  in  the 
commission  of  the  crime.  And  see  State  v.  Crank,  2  Bail.  66.  The  general  doctrine 
contained  in  the  note  above  referred  to,  was  recognized  by  the  supreme  court  of 
New-York  in  The  People  v.  Buckland,  13  Wend.  Rep.  592,  594,  5. 

In  speaking  as  to  this  rule  of  judgments,  &c.  to  prove  rem  ipsam,  ante,  note  583^ 
we  observed  that  a  judgment  rendered  by  a  person  having  authority  is  admissible  to 
protect  him  against  actions  for  things  done  within  the  scope  of  that  authority.  (Id.  p. 
822.)  In  such  cases,  as  we  there  saw,  though  the  judgment  is  entirely  res  inter  oUm 
acta,  as  to  the  judge  himself,  yet  it  may  be  used  by  him ;  not  for  the  purpose  of  show-' 
Ing  the  facts  upon  which  i(  is  founded,  but  in  order  to  prove  the  fact  of  its  own  ren- 
dition, and  thus  establish  the  immunity  of  the  judge,  which  is  a  legal  consequence  of 
the  judgment.    (Id.) 

The  principle  of  this  doctrine  has  more  frequently  been  invoked  for  the  protection 
of  inferior  magistrates,  and  other  persons  clothed  for  the  time  being,  with  special  and 
limited  judicial  powers,  than  in  other  cases.  The  authorities  agree  that  if  the  tri- 
bunal hath  jurisdiction,  however  erroneous  or  irregular  the  proceedings  may  be,  the 
persons  constituting  it  shall  be  protected  by,  and  may  avail  themselves  of  such  pro- 
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ceediBg8,uDlil  directly  reversed  ;)n.  appeal,  error,  certiorari  or  olberwiae.    This  was 
fullysbown  by  Baron  PowelJ,  in  Gwinne  v.  Poole,  (2  Lutw.  1561,  2.    See  ante,  p. 
857  of  the  text.)     And  accordiogly,  where  a  commiseioner  for  discharging  iDsolvenla 
acquired  jurisdiction  by  a  proper  petition  aod  other  papers ;  though  his  proceedings 
were  quite  irregular,  and  in  disregard  of  substantial  i()rms,  he  was  held  nol  liable. 
(CunniDgham  y.  Buckiin,  8 Cowen's  Rep.  178).    In  this  case  too,  the  statute  declar- 
ing the  discharge  conclusive,  he  was  held  not  liable  even  for  fraud  and  corruption. 
We  8aw  the  general  notion  applied  to  probate  proceedings,  ante,  note  620,  p.  863. 
It  has  been  applied  to  a  justice's  conviction  of  a  contempt,  which  was  held  to  protect 
him  against  an  action ;   (Lining  v.  Bentham,  2  Bay.  1 ;   btate  v.  Johnson,  id.  385;) 
though  agreed  that  a  judge  is  always  liable  for  wilful  misconduct,  fraud  or  corruption, 
even  where  he  has  jurisdiction.    This  doctrine  of  judicial  power,  and  of  inviolability 
for  honest  error,  is  recognized  by  all  the  cases.    We  shall  refer  to  but  few  for  the 
general  rule.    (Ely  v.  Thompson,  3  Marsh.  76.     Kempe's  lessee  v.  Kennedy,  5 
Cranch,  173.    Cottom  v.  Cottom,  4  Rand.  192.     Per  Parsons,  C.  J.  in  Dillingham  v. 
Snow,  SMass^Rep.  558,  9.  Per  Trimble,  J.  in  Elliott  v.  Piersol,  1  Pet.  S.  C.  Rep.  840. 
Simms  V.  Slacum,  3  Cranch,  300,  306,  7.    Macon  v.  Cook,  2  Nolt  8i  M'Cord,  379. 
FarweU's  peliUon,  2  N.  H.  Rep.  123.    Blanchard  v.  Goss^  2  N.  H.  Rep.  491,  493. 
Hines  v.  Qidham,  3  Monroe,  266,  7.     Starr  v.  Starr,  1  Harara.  321,  326.    Per  Holt, 
C.  J.  io  Groenvelt  v.  Burrell,  Salk.  396.    Fuller  v..Hotch,  Holt,  287,  8,    7  W.  3. 
Haskell  7.  Sumner,  1  Pick.  459.   Moor  v.  Ames,  3  Cain.  Rep.  170.   Hogan  v.  Mahon, 
Hud.  &  Brooke,  284.)    The  decision  of  a  militia  court  martial  was  held  conclusive  as 
aprotectioQ  to  the  officers  composing  it,  though  the  notice  to  the  delinquent  to  appear 
waa  merely  by  a  general  proclamation  on  muster  day ^  (Macon  v.  Cook,  3  Nott  & 
M'Cord,  379,  380.    State  v.  Wakeley,  id.  412.)     Trespass  was  brought  against  a 
coroner,  for  turning  the  plaintiff  out  of  the  room  where  the  former  was  engaged  in 
taking  an  inquisition.    The  court  held  that  the  action  did  not  lie;  that  the  coroner 
having  jurisdiction  and  being  a  judge  of  record,  his  decision,  and  the  consequent  ex- 
pulsion could  not  be  questioned  in  that  form.    The  coroner  might  very  properly  de- 
sire to  proceed  in  secret.    (Garnett  v.  Ferrand,6  Barn.  &  Cress.  611.)  And  per  Lord 
-Tenterden,  C.  J.  "  Even  inferior  justices,  and  those  not  of  record,  cannot  be  called 
in  question  for  an  error  of  judgment,  so  long  as  they  act  within  the  bounds  of  their 
jurisdiction."  (Id.) 

^,  in  various  other  instances  where  similar  .proceedings  become  necessary  as  a 

defence  to  third  persons;  and  in  general  they  are  not  only  admissible,  but  when 

thus  introduced,  are  unimpeachable  for  mere  error  or  irregularity.    This  doctrine 

was  well  considered  and  illustrated  upon  objections  to  proceedings  in  a  justice's  court, 

in  Vermont.    The  proceedings  we>e  in  a  wrong  name,  and  conducted  upon  process 

of  such  form  as  the  statute  declared  to  be  void ;  or  at  least  this  was  conceded.    Yet, 

^W,  that  they  were  a  protection  to  the  persons  acting  under  them.    (Allen  v.  Hun- 

^Dglon,  2  Aik.  249.)    An  inquisition  appraising  damages,  made  by  two  out  of  three 

coQunissioDers  under  a  turnpike  act,  is  conclusive  as  to  all  their  proceedings.    And  if 

jurisdiction  appear,  irregularities,  as  that  one  of  tlie  appraisers  was  not  qualified  to 

s'ct,  be  not  being  a  freeholder  as  required  by  the  statute,  cannot  be  shown  coliateral- 

'jj  in  an  action  against  the  turnpike  company  or  their  agent.    The  only  remedy  is  by 

wtiorari.    (Van  Steenbergh  v.  Bigelow,  3  Wend.  42.)    Where  trustees  of  a  school 
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assignee.  (Rogers  v.  Rogers.  3  Paige,  379.)  In  debt  for  tolls  claimed  by  the  plaintiff 
as  leasee,  under  the  mayor  and  burgesses  of  Northampton,  for  carriages  passing  through 
a  certain  street  in  Northampton,  and  for  cattle  sold  in  thy  market  there,  an  exempli- 
fication sealed  of  a  judgment  in  the  king's  bench,  in  the  case  of  The  Mayor  of  North- 
ampton V.  Ward,  2  Stra.  1238,  was  produced  from  the  muniments  of  the  corporation. 
The  record  was  read,  and  staled  that  the  declaration  was  in  trespass  for  putting  up  a 
stall  in  the  market.  Sir  J.  Siarlelt  objected— "  It  is  not  relevant.  The  true  nature 
of  it  is  to  show  a  right  of  soil ;  and  that,  as  against  an  individual,  has  notliing  to  do 
with  a  right  to  take  toll."  Tindall,  C.  J. :  "I  cannot  say  tliat  it  may  not  connect  itself 
with  the  issire  as  the  cause  proceeds.  The  justification  is  of  a  right  to  set  up  a  stall 
without  paying  tall.  I  cannot  say  that  it  may  not  be  evidence  to  affect  the  question  in 
issue."  (Lancom  v.  Lovell,  6  Carr.  &  Payne,  437.)  But  an  information  against  the 
corporation,  in  the  nature  of  a  quo  warranto,  by  the  attorney  general,  in  the  reign  of 
Elizabeth,  was  held  inadmissible  in  any  view  to  lay  the  foundation  of  showing  a  new 
charter,  nothing  having  been  done  thereon,  (id.)  Though  a  judgment  against  ad- 
ministrators will  not  be  evidence  of  the  debt  against  the  heirs,  yet  it  is  material  to  show 
that,  and  the  execution  returned  nuUa  bona  against  the  ibrmer,  as  the  condition  on  which 
to.  charge  the  heirs,  and  for  this  purpose  the  record  shall  conclude.  (See  per  Wal- 
worth, Ch.,  in  Scott  v.  Youngs  4  Paige,  546.)  In  an  action  of  trespass  against  grand 
jurors  in  Connecticut,  for  taking  and  detaining  the  plaintiff's  horse  and  gig,  the  defen- 
dants justified,  alleging  that  the  plaintiffs  w^ere  unlawfully  travelling  upon  Sunday;  that 
the  defendants  seeing  them  in  the  act,j$topped  ti\e  horse  for  the  purpose  of  arresting  the 
plaintifis,  who  thereupon  fied,  leaving  the  horse  and  gig  in  tlie  defendants'  possession. 
The  defendants  claimed  to  have  made  out  these  facts  on  the  trial;  and  for  the  purpose 
of  showing  the  fact  that  an  arrest  was  afterward  made  and  duly  followed  up,  they  were 
allowed  to  introduce  the  record  of  a  justice,  before  whom  the  plainti^  were  brought 
the  next  day  and  convicted  of  the  offence  imputed.  It  seems,  however,  not  to  have 
been  held  evidence  of  the  plaintiffs'  actual  guilt  (Ward  v.  Green,  1 1  Conn.  Rep. 
455.)  Where  the  record  is  not  relevant,  it  is  to  be  rejected  on  that  ground;  as 
where  a  suit  by  the  defendants  against  the  plaintiff  was  sought  to  be  proved,  from 
which  to  infer  that  the  defendants'  testator  had  accepted  the  covenant  on  which  the 
present  suit. was  brought.  The  record  in  the  first  suit  not  showing  any  connection 
of  that  suit  with  the  covenant  now  in  question,  it  was -rejected  as  irrelevant  (Bate 
V.  Lewis'  ex'rs,  1  J.  J.  Marsh.  313,  315, 16.) 

We  had  occasion,  adte,  note  570,  p.  817,  to  notice  the  effect  of  a  judgment  against 
vendees,  warrantees,  persons  indemnified,  &lc.  as  evidence  against  their  vendors,  w^r- 
•  rantors,  indemnitors,  &c. ;  as  to  which  we  shall  here  set  down  some  additional  cases. 
The  rule,  it  will  be  recollected,  was,  that  the  person  answerable  over  having  no  notice 
of  the  suit,  the  record  shall  merely  be  evidence  of  the  fact  of  the  recovery ;  but  notice 
being  given  or  a  chance  to  defend  being  otherwise  afforded,  that  makes  him  a  privy  to 
the  suit,  and  concludes  him.  The  former  was  held  of  a  judgment  against  the  sheriff 
for  the  default  of  his  deputy,  when  offered  as  evidence  in  a  suit  by  the  sheriff  against 
the  deputy  and  his  sureties  to  recover  over.  (Lewis  v.  Knox,  2  Bibb,  453.  Johnson 
v.  Thompson,  4  id.  294.)  So  in  an  action  on  a  covenant  of  warranty,  though  the  judg- 
ment of  eviction  against  the  warrantor  be  material  to  show  the  breach  of  the  covenant, 
yet  the  farther  effect  of  the  record  depends  oH  the  fact  whetlier  the  warrantor  had 
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notice  of  the  suit  and  an  opportunity  to  defend  it  (Key  v.  Walker,  7  Lou,  Rep. 
byCuny,297,  300.)  And  see  Boorman  v.  Johnston,  12  Wend.  567,  570,  572.  And 
though  judgment  against  an  attaching  officer,  in  trover  for  the  property  by  a  third 
person,  he  evidence  against  the  attaching  creditor,  it  is  not  conclusive  upon  hiio, 
unless  he  have  had  due.  notice  of  the  suit.  (Peaslee  v.  Staniford,  Brayt.  140.)  So  of 
a  recovery  against  a  purchaser  of  personal  property,  in  a  suit  by  him  against  his  war- 
rantor. (Stephens  v.  Jack,  3  Yerg.  403.) 

Several  cases  of  this  class  were  also  considered  supra,  while  speaking  of  records  as 
evidential  of  themselves,  the  fact  of  ihelr  existence,  and  their  legal  efiect.  It  is  in  this 
view  that  they  are  received  to  fix  the  amount  of  damages  which  the  party  seeks  to 
recover  over,  or  to  shew  the  breach  of  some  covenant,  as  of  warranty  against  evic- 
tion, &c  (See  ante,  note  583,  p.  821,  S.)  The  record  and  judgment  in  a  suit  by 
another  party  against  the  defendants,  condemning  them  to  pay  damages  occasioned 
hy  the  plaintifPs  misconduct  while  in  their  employ,  was  held  admissible  to  prove  rem 
tp«am,  i.  e.  that  the  money  was  recovered.  And  as  the  plaintiff  agaiilst  whom  it  was 
Bought  to  be  used  in  this  case,  had  notice,  and  appeared  to  have  felt  that  he  had 
SODK  interest  to  prevent  the  decision  which  took  place,  and  exerted  himself  accord- 
ingly, held  that  it  must  exculpate  the  defendants  from  the  charge  of  collusion ;  though 
it  seems  not  to  have  been  lieid  to  conclude  the  plaintiff  on  the  point  of  his  misconduct. 
(Davis  V.  Louisiana  Tow-Boat  Co.,  9  Lou.  Rep.  by  Curry,  575.) 

The  effect  of  notice  we  saw  ante,  note  570,  p.  816,  et  seq.  One  instance  there  given 
p.  817,  is  of  a  warrantor  of  title  with  notice  of  a  suit  against  his  vendee  upon  the  pcunt 
of  title.  This  doctrine  was  applied  in  its  full  extent  to  a  ^uit  in  a  justice's  court  in 
Brewster  v.  Countryman,  (13  Wend.  446.)  An  assignee  who  is  bound  to  indemnify 
his  assignor,  and  appears  and  defends  a  suit  against  him,  is  concluded  by  the  record. 
(Curtis  V.  Cisna's  adm'rs,  1  Hamm.  Rep.  436  to  438.)  So  the  vendor  of  a  note,  with 
warranty  or  fraudulent  representation  that  the  maker  had  no  set  off,  was  held  con- 
cluded by  the  record  allowing  a  set  off,  the  vendor  having  been  present  at  the  trial  and 
asisted  in  resisting  the  set  off.  (Walker  t.  Ferrin,  4  Verm.  Rep.  523, 529,  530.)  So 
as  to  indemnitors.  Thus,  where  the  defendants  gave  a  bond  to  the  plaintiff  to  indem- 
alfy  him  as  special  bail  for  P :  being  sued  as  bail,  he  gave  notice  of  the  suit  to  the  de- 
fendants. There  was  a  good  defence  in  behalf  uf  the  bail,  but  neither  he  nor  the  de- 
fendants availed  themselves  of  it :  and  held,  that  the  duty  of  defence  lay  on  the  defen* 
dants  exclusively,  and  that  in  an  action  against  them,  the  record  of  judgment  against 
the  hail  was  conclusive.  (Beers  v.  Pinney,  12  Wend.  309.)  The  mode  of  proceed- 
ing in  Connecticut  to  give  notice  to  a  warrantor  of  land,  by  the  warrantee,  of  a  suit 
by  ejectment  against  him  to  recover  the  land,  and  the  effect  of  such  notice,  or  his  de- 
fending the  cause  without  notice,  will  appear  by  Belden  v.  Seymour,  8  Conn.  Rep. 
304, 308.  If  he  do  not  defend,  the  judgment  fixes  the  amount  of  damages ;  if  he  do, 
it  is  strong,  if  not  conclusive  evidence  on  the  title.  (Per  Daggett,  J.  id.  308.)  It  is 
the  same,  if  the  recovery  is  against  the  tenant  of  the  warrantee,  as  where  it  is  against 
himselE  (id.  304,  309,  and  the  cases  there  cited.)  In  Pennsylvania,  a  similar  doctrine 
prevails,  (Collingwood  v.  Irwin,  3  Watts'  Rep.  306 ; )  and  where  notice  doesmU  ap- 
pear on  the  record,  the  question  whether  it  was  actually  given  is  matter  tn  pau,  to  be 
decided  by  the  jury,  (id.)  As  to  what  shall  be  sufficient  evidence  of  notice,  see  id. 
Iq  that  state  parties  claiming  adversely,  though  not  originally  on  the  record,  are  «l- 
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lowed  in  certain  cases  to  come  in  even  in  courts  of  law,  and  interplead,  l>y  which  they 
arc  concluded.  (Coales  v.  RoberU,  4  Ra  wie,  100,  109  to  1 1 1.)  Accordingly,  a  reco- 
very in  scire  facias  on  a  judgment  in  foreign  attachment  against  the  garnishee,  was 
held  to  conclude  and  bar  another  creditor's  right  to  come  in  by  action  against  the 
same  garnishee,  and  contest  the  bona  fides  of  the  first  recovery,  he,  the  creditor,  hav- 
ing interpleaded  or  taken  defence  in  the  scire  facias.  Yet  it  was  conceded  that  he 
might  even  then  shew  fraudulent  collusion  between  the  original  parties;  such  as  to 
obstruct  the  fair  litigation  of  his  own  claim ;  and  so  be  let  in  to  try  his  action,  (id. 
111.)  A  mortgagor  having  been  sued  in  ejectment,  gave  notice  to  his  mortgagee,  who 
declined  defending,  and  the  former  then^ave  a  cognovit,  and  came  in  under  the  plain- 
tiff in  ejectment.  In  ejectment  by  the  mortgagee,  held,  a  conclusive  defence  for  the 
mortgagor.    (Jackson  ex  dem.  Vredenburgh  v.  Marsh,  5  Wend.  44,  46.) 

But  a  stranger  to  the  suit,  is  in  no  way  aflected  by  these  notices ;  nor  by  aiding  in 
the  defence.  (See  Burnside  v.  Miskelly,  5  Watts,  506, 7, 8.)  Thus  a  master  being 
notified  and  attending  to  defend  his  slave  against  the  charge  of  stealing,  the  convic- 
tion was  holden  not  admissible  in  an  action  of  slander  by  way  of  fixing  the  charge  up- 
on the  former.  (Nelson  v,  Evans,  1  Dev.  9.)  See  ante,  note  569,  p.  816,  817,  as  to 
the  relation  in  which  one,  not  a  party,  must  stand  to  a  cause  in  order  to  be  bound  by 
the  judgment.  If  one  having  no  right  to  interpose  in  a  suit,  do'  yet  actually  come  in, 
and  contest  his  right,  tlie  decision  it  seems  will  bindThim.  (Burnside  v.  Miskelly,  5 
Watts,  506,  508,  per  Sergeant,  J.) 

We  noticed  ante,  note  569,  p.  816,  several  authorities  as  to  the  effect  ofa  verdict  or 
judg^ient,  &C.  against  the  principal  when  given  in  evidence  to  charge  the  surety.  We 
shall  here  introduce  some  additional  cases  on  that  head,4>remi8ing  that  it  may  be  ad- 
vantageously studied  in  connexion  with  the  text  ante,  258, 9,  and  the  note  to  that 
page  (ante,  note  485,  p.  669,  et  seq.)  in  respect  to  the  effect  of  confessions,  entries,  and 
other  acts  of  the  principal,  as  against  his  surety. 

The  question  on  the  effect  of  a  decree,  in  a  court  of  probate  or  chancery,  made 
against  an  administrator  and  introduced  to  charge  the  surety,  was  considered  to  some 
extent  ante,  note  620,  p.  866,  7,  while  treating  of  the  decrees  of  those  courts  as  evi- 
dence generally.  The  cases  of  Simkins  v.  Cobb,  3  Bail.  60,  Lyles  v.  CaldweU,  S  M'- 
Cord,  225, 6,  Ordinary  v.  Robinson,  1  Bail.  25,  27,  Shelton  ads.  Cureton,  8  M'Cord, 
412,  Lucas  v.  Curry's  ex'rs,  2  Bail.  403,  406,  and  Lyles  v.  Brown,  1  Harp.  Rep.  SI, 
were  there  stated,  and  their  bearing  on  the  surety  briefly  noticed.  The  result  seems 
to  be  that  the  decree  is,  at  least,  prima  facie  evidence  against  the  sureties,  in  a  suit  up- 
on the  bond,  though  they  were  not  made  parties  in  the  court  of  probate  or  chanceiy. 
This  conclusion  seems  to  rest  on  the  condition  in  the  bond  that  the  administrator  shall 
render  an  account,  which  means,  before  the  proper  court.  The  surety  binding  him- 
self to  this,  it  is  considered  a  stipulation  that  he  shall  abide  the  accounting  of  the  prin- 
cipal alone.  This  act  of  accounting,  and  the  decree  which  follows,  thus  becomes  a 
part  of  the  res  gestae  within  the  terms  of  the  condition. 

To  proceed,  however,  with  some  other  cases:  a  judgment  in  favor  of  a  cred-  I 

itor  against  the  administrator,  was  held  conclusive  against  the  sureties  as  to  the  | 

nature  of  the  debt,  vi2.  that  it  was  not  the  debt  of^  the  administrator  personally ;  but 
was  due  from  the  intestate.  The  court  say,  "  The  responsibility  of  securities  being 
incidental  and  collateral  to  that  of  the  principal,  the  judgment  concluded  as  to  the  exist- 
ence and  character  of  the  debt"    (Hobbs  v.  Middieton,  1  J.  J.  Marsh.  176,  179.) 
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A  jadgmeot  against  the  prioeipal,  of  course  concludes  the  special  bait.  (Lewis  r« 
Brackenridge,  1  Blackf.  1 19,  1 16,  and  the  authorities  there  cited.)  But  where  a  sure^ 
tj  bond  was  for  the  faithful  performance  of  Owen's  duty  as  deputy  sherifT  and  collec-^ 
tor,  and  a  judgment  was  obtained  against  Owen  for  his  otficial  de&ult ;  held,  that  the 
record  was  not  admisaible  in  evidence  against  the  surety.  (Beall  v.  Beck,  3  Har.  & 
ITHenTy,  242.)  In  Lartigue  v.  Baldwin,  (7  Mart.  Lou.  Rep.  193,)  A.  had  executed 
a  bond  to  G.  as  surety  ibr  B.  conditioned  to  indemnify  C.  against  tny  loss  he  might 
suffer  in  consequence  of  an  attachment  sued  out  against  him  by  B.  in  case  the  attach- 
meot  should  not  be  prosecuted  to  effect;  B.  having  failed  in  the  suit,  G.  sued  him  Tot 
damages  and  recovered  judgment ;  but  being  unable  to  collect  them  by  execution 
agarost  B.,  C.  nowproseeuted  A.  on  his  bond.  The  district  court  received  the  record 
iD  the  suit  agaioBtB.  as,  per  se,  sufficient  evidence  agy  nst  A.  On  appeal,  the  evidence 
was  disallowed  ;  and  per  Derbigny,  J.  "  There  is  no  rule  in  cJur  laws  better  uddcr-^ 
stood,  ihan  that  which  allows  the  surety  the  right  of  availing  himself  of  the  same 
means  of  dalence  (save  those  that  are  merely  personal,)  which  the  principal  debtor 
coald  reanrt  to.  That  principle  is  founded  on  the  sacred  maxim,  that  no  one  ought  to 
be  condemned  without  being  heard ;  and  that  consequently  no  person  shall  be  bound 
by  a  judgment  to  which  he  is  not  a  party." 

A  judgment  against  an  administrator,  suggesting  a  devastavit,  is  not  conclusive  in  a 
subsequent  action  against  his  sureties  in  his  fiduciary  bond.  (FcAmtleroy  v.  Lyie,  6 
Monroe,  366, 267.)  Reliance  was  placed  in  this  ease  on  the  words  of  the  Kentucky 
sutute,  which  authorized  a  plea  of  plcne  administravit  in  an  action  suggesting  a  do- 
vasfavit,  even  by  the  administrator  afler  a  general  judgment  against  him.  It  was  con- 
cluded that  the  sureties  ought  of  course  to  have  the  same  right,  though  not  named  in 
the  Statute,    (id.  267,  8.) 

^n  New- York,  wliere  an  action  is  brought  against  the  sheriff  for  an  escape  of  a  pri- 
soner from  the  prison  bounds,  and  the  prisoner  and  his  sureties  have  due  notice  of  the 
suit,  like  judgment  against  the  sheriff  will  be  conclusive  evidence  of  his  right  to  recov- 
er, on  the  bond  for  the  jail  liberties,  against  the  prisoner  and  his  sureties,  as  to  all  mat- 
ters which  were  or  might  have  been  controverted  in  the  action  against  the  sheriff. 
(aa.S.4S5,§49.) 

A  former  judgment  against  the  principal  and  satisfhction,  is  a  bar  to  a  suit  against 
the  sureties ;  but  a  simple  judgment  without  satisfaction  is  no  bar.  This  was  held  of 
a  former  ji^gment  against  the  principal,  maker  of  a  promisory  note,  pleaded  in  bar  to 
a  subsequent  action  against  his  surety.  (M'Douald's  adm^ra  y.  Pickett,  2  Bail.  617.) 
So  a  judgment  in  assumpsit  tfgainst  tlie  sheriff  for  money  collected  by  biro,  as  such,  is 
DO  bir  to  an  action  on  bis  surety  bond  against  the  sureties.  (State  Treasurer  v.  Os- 
vaM's  sureties,  2  Bail.  214.)  Where  there  was  judgment  against  the  pdncipal,  execu- 
^i^t^fault  to  return  it,  and  judgment  for  that  causa  against  the  officer  who  had  col-  I 

lectedthe  money ;   yet  held,  no  hir  to  an  action  against  the  original  debtor's  sureties,  { 

there  beiqg  no  actual  satisfaction  by  the  suit  against  the  officer.  (Rutland  Bank  v. 
Thrafl,  6  Verm.  Rep.  237.)  £  fortiori  a  judgment  against  a  debtor  shall  not  bar  a 
^1  against  bis  sureties  in  a  collateral  covenant  to  pay  the  debt.  (Coromissianers  v. 
Canan,«  Watts,  107.) 
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And  we  saw,  ante,  note  262,  p.  266,  7,  and  note  593,  p,  823,  that  where  one  of  two 
joint  debtors  or  wrong  doera  have  been  sued  and  a  trial  had,  the  record  as  lo  the  case 
of  the  debtors,  is  a  bar  in  favor  of  the  one  not  sued  ;  and  may,  in  the  case  of  wrong 
doers,  become  material  as  a  medium  of  proof  to  show  payment,  or  satisfactioD,  or 
election,  especially  when  connected  with  the  execution.  This  doctrine,  as  it  respeels 
joint  debtors,  Vras  held  in  Wilson  v.  Hirst,  4  Barn.  &  Adolph.  156,  on  the  question 
whether  a  release  by  a  partner  Rued,  to  his  partner  not  sued,  would  make  him  com- 
petent as  a  witness  fi)r  tlie  defendant.  That  a  judgment  against  one  of  two  joint 
debtors  bars  all  remedy  against  the  other,  was  also  held  in  Beltzhoover  v.  The  Com- 
monwealth, 1  Walts,  126;  Williams  v.  M'Fall,  2  Serg.  &  Rawle,  280;  Downey  v. 
The  Mechanics'  and  Farmers'  Bank,  IS  id.  288 ;  and  Bedell's  adm'w  v.  Keethley, 
5  Monroe,  601.  See  also  Vaneman  v.  Herdman,  8  Watts,  202.  The  rule  that  a 
judgment  obtained  against  one  of  two  or  more  joint  debtors,  bars  a  suit  against  all, 
applies  only  where  the  judgment  is  based  upon  the  same  matter,  cause  and  things  lor 
which  the  second  suit  is  brought.  Hence  several  persons  being  jointly  indebted  on 
book  to  A. ;  B.,  one  of  the  debtors,  gave  his  separate  note  for  such  indebtedness,  which, 
though  received  by  A.,  was  not  accepted  in  satisfaction  of  his  claim ;  and  A.  after- 
ward recovered  judgment  on  the  note ;  held,  that  the  judgment,  as  such,  was  no  bar 
to  a  sgit  by  A.  on  the  original  demand  against  all  the  debtors.  (Fairchild  t.  Holley, 
10  Conn.  Rep.  474.)  Otherwise,  if  the  judgment  had  been  satisfied.  (Id.  And  see 
S.  P.  Drake  v.  Mitchell,  3  East,  351.)  Where  one  of  two  joint  promissors  resides 
in  a  foreign  state,  and  is  sued  to  judgment  there,  this  will  not  bar  a  domestic  suit 
against  the  other  without  actual  satisfaction ;  for  the  separate  residence  severe  the 
remedy ;  and  each  may  be  proceeded  against  severally.  (Dennett  v.  Chick,  2  Grcenl. 
191.  And  see  Tappan  v.  Bruen,  5  Mass.  Rep.  193,  Russell  v.  Allen,  8  Maas.  Rep. 
424  note,  and  Ward  v.  Johnson,  13  Mass.  Rep.  148,  all  of  which  are  cited  and 
considered  by  Mellen,  C.  J.  in  Dennett  v.  Chick,  together  with  Sfaeehy  v.  Mande- 
ville,  6  C ranch,  253.)  A  recovery,  without  satisfaction,  against  one  of  two  obligors  in 
a  joint  and  several  bond  is  no  bar  to  an  action  against  the  others ;  (said  in  State 
Treasurer  v.  Oswald's  sureties,  supra ;  Braman  v.  Howk,  1  Blackf.  392,  S.  P.)  So 
in  Pennsylvania,  as  to  a  former  recovery  against  both,  had  on  the  confession  of  one; 
this  will  not  bar  a  suit  against  the  other,  it  being  a  nullity  as  to  the  latter.  (Sadler 
V.  Slabaugh,  2  Watts,  72.)  A  sheriff  and  his  deputy  being  jointly  and  severally  lia- 
ble for  money  collected  by  the  latter,  a  recovery  against  the  latter  is  no  bar  to  a  suit 
against  the  former.    (Christian  v.  Hoover,  6  Yerg.  605.) 

If  a  plea  be  of  a  former  recovery  against  a  joint  wrongdoer,  it  should  show  actual 
satisfaction.    (Park  v.  Hopkins,  2  Bail.  411.) 

We  also  saw,  ante,  note  583,  p.  823,  that  a  record  may  be  evidence  for  or  against 
strangers  where  it  operates  to  convert  the  property  in  things,  or  in  other  words  to 
change  or  create  a  title.  This  is  so  whenever  the  value  of  goods  has  been  recovered 
of  one  person  by  another.  So  too  in  trespass  against  an  officer  for  taking  the  plain- 
tiff's goods,  wherein  the  value  of  the  goods  was  recovered ;  the  property  in  the 
goods  was  held  to  vest  in  the  party  who  had,  pursuant  to  an  agreement,  indemnified 
the  officer  against  the  taking,  and  who  had  defended  the  action  and  satisfied  the 
judgment ;  and  he  recovered  accordingly  in  an  action  against  the  original  owner.  In 
such  a  case,  the  record  and  proceedings  in  the  former  suit  are  evidence  in  connection 
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with  the  agreement  of  indemnity,  notice,  defence,  payment  of  the  judgment,  8ce.  to 
esUblishthe  permutation  of  the  property.  (Howard  v.  Smith,  13  Pick.  S03.)  But 
these  cases  of  permutation  generally  arise  between  the  immediate  parties.  Thus, 
krd  £llenborbugh  held  that  an  action  for  goods  bargained  and  sold  would  lie  by  tlie 
Teador  igaiosl  the  vendee,  though  the  former  had  parted  with  the  goods  and  could 
Qot  ddiver  tliem ;  and  in  this  action  the  full  price  might  be  recovered ;  for  then  the 
property  would  be  changed,  and  the  vendee  might  recover  an  equivalent  in  trover  for 
the  goods  against  the  vendor.    (Martens  v.  Adcock,  4  Esp.  N.  P.  C.  351.) 

We  partially  noticed  ante,  note  574,  p.  819,  how  far  a  conviction  in  a  crrminal,  shall 
beeridence  in  a  civil  cause.  It  was  lately  hekl,  that  where  a  person  .was  convicted  of 
atrespsflsuiider  the  game  act  1  &  3  Will.  4  c.  S3,  underwent  the  sentence  of  impri- 
lODme&t,  and  did  not  appeal,  this  conviction  was  an  answer  to  an  action  for  malicious 
pnweutioD  brou^it  against  the  informer.  Park,  J.  asks,  '^  Can  a  party  in  the  face  of 
a  contictioB  bring  an  action?"  (Mellor  v.  Baddeley,  6  Carr.  8t  Payne»  874.  See 
ante,  note  603,  p.  853.) 

The  role,  bowever,  in  general  is,  tlial  verdicts  and  judgments  in  criminal  cases  are 
not  evidenee  ia  civil  actions.  (See  ante,  note  599,  p.  850,  and  the  subsequent  notes 
there,  itktiag  to  this  subject) 

The  record  of  conviction  of  the  defendant's  slave,  of  assaulting  and  killing  the  plain- 
liflPsdaTe,  was  held  inadmissible  against  the  defendant  in  action  for  the  value  of  the 
ihfekiUed.   (Steel  v  Cazeauz,  8  Mart  Lou.  Rep.  318,  331,  3.) 


NOTE  694— p.  380. 


The  proceedings  of  inferior,  as  well  as  superior  courts,  may  be  assailed  in  various 
ways,  for  want  of  junsdiotwn.  Wlien  the  question  is  raised  in  one  form,  they  may  be 
held  valid;  whereas  in  another,  they  would  be  adjudged  voidable  or  void.  On  error 
or  appeal,  for  instance,  they  may  be  voidable ;  but  valid  to  protect  a  person  acting 
under  them,  while  unreversed,  to  secure  him  a  right,  or  fix  his  title.  They  may  save 
him  as  a  defence  against  an  action,  while  they  would  be  inefficient  by  way  of  securing 
a  daim  under  them.  They  may  protect  some  persons  acting  under  them ;  but  be 
void  as  to  others.  The  rules  which  govern  their  effect  as  evidence  depend  upon  a 
cautious  attention  to  these  and  the  like  distinctions. 

They  are  the  roost  broadly  assailable  on  certiorari,  or  other  proceedings  in  nature  of 
a  writ  of  error  or  appeal.  In  such  cases  they  are  to  shew,  through  the  whole  range  of 
the  suit  or  proceeding,  a  strict  conformity  to  the  powers  of  the  court.  Jurisdiction 
must  appear  affirmatively,  and  at  all  events  ;  and  after  this  is  shown,  it  must  be  fol- 
^wed  with  the  requisite  conformity  in  all  the  subsequent  stages,  unless  waived  by 
the  party  entitled  to  object,  after  his  appearance  in  the  matter.  These  inferior  ju- 
risdictiona  not  proceeding  according  to  the  course  of  the  common  law,  are  confined 
rtricijy  to  the  authority  given.  They  can  take  nothing  by  implication ;  but  must 
«»'»cw  the  power  expressly  given  them  in  every  instance.  (Jones  v.  Crawford,  I 
John.  Cas.  30.  1  Cain.  Rep.  594,  note,  S.  C.  1  Johns.  Cas.  238.  1  Cain.  Rep.  191 . 
Powcm  V.  The  People,  4  John.  Rep.  393.    People  v.  Miller,  14  John.  Rep.  S71.) 
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While  unreveraed,  we  partially  saw  their  conclusive  effect,  ante,  note  620,  p.  861, 
^t  seq. 

That  acts  and  thles  shall  not  be  subverted  by  a  direct  reversal ;  and  sometimes  not 
as  to  the  party,  see  ante^  note  617,  p.  85dw 

But  the  proceedings  of  all  courts,  and  especially  of  limited  jurisdictions,  may,  in  cer» 
tain  cases  be  questioned  collaterally,  where  they  have  exceeded  their  powers*  (See 
the  cases  cited  ante,  note  S5l,  p.  801,  and  note  586,  p.  8ft6,  for  the  general  rule  on 
this  sttbject.)  **  All  jurisdictions,"  says  Holt,  G.  J»  in  Annesly  v.  Dixon,  (Rep.  Temp. 
Q.  Ann.  104, 105,)  *<are  limited  as  \o  place^  persons  and  things."  The  court  must  al- 
vo  have  jurisdiction  of  the  process.  And  these  rules  are  particularly  applicable  to  all 
Inferior  Jurisdictions^    (Per  Speaoer,  C.  J.  in  Bigelow  v^  Steams,  19  John.  Rep.  40.) 

Courts*  however,  have  been  a  bpg  time  in  settling,  if  they  can  yet  be  said  to  have 
aettled,  the  collateral  bearings  and  consequences  of  the  above  rules,  in  respect  to  the 
various  persons  who  may  be  connected  with  a  pix>ceeding,  which  is  to  be  deemed  eor- 
om  nonjudice  and  void,  for  want  of  any  or  all  of  these  ingredients.  So  late  as  1816,  a 
justice  having  tried  an  assault  and  battery,  (a  matter  confessedly  and  plainly  beyond  his 
jurisdiction,)  both  himself  and  the  constable  were  made  liable  as  trespassers  fi^r  goods 
seized  under  the  execution,  upon  the  ground,  as  the  judge  charged,  that  the  jfidg- 
nent  being  void,  aU  acting  under  it  were  trespassers.  (Woodard  v.  Paine,  15  John. 
Rep.  493.)  The  court  did  not  stop  to  inquire  whether  the  process  in  the  Constable's  hands 
was  valid  on  its  face;  (doubtless  it  was  in  the  ordinary  form ;)  but  an  innocent  ofBcer 
was  thrown  in  damages,  for  executing  a  command  apparently  legal,  and  whose  secrf^t 
vice  lay  beyond  the  reach  of  any  scrutiny  which  the  law  had  authorized  him  to  insti- 
tute. Surely,  the  jury  who  tried  the  cause  might  also  have  been  sued  as  joint  treepas- 
aers,  tliough  attending  unddr  a  venire  valid  on  its  face :  for  they  could  much  better 
learn  their  want  of  jurisdiction  in  the  course  of  the  evidence.  The  same  severe  rule 
would  reach  a  constable  who  should  serve  tlie  original  process  or  venire,  no  matter 
how  fair  and  legnl  in  its  language.  It  is  certainly  much  more  consistent  witli  the  die* 
tates  of  sound  policy,  as  well  as  natural  justice,  that  these  judgments,  sentences,  and  all 
the  proceedings  of  inferior  courts,  should  in  general  be  holden  conclusive  for  tiie  protec- 
tion of  innocent  persons ;  ami  that  the  remedy  should  lie  against  those  only  who  must,  in 
the  exercise  of  ordinary  vigilance,  necessarily  be  aware  of  their  defects.  And  however 
severe  some  of  tlie  cases  may  be,  this  distinction  is  not  unknown  either  to  the  ancient  or 
modern  decisions.  Knowledge  and  participation  are  fairly  imputable  to  the  party^  in 
almost,  (you  cannot  say  quite,)  all  cases ;  generally  lo  the  court  or  magistrate,  though 
there  are  exceptions ;  and  rarely  to  those  indifferent  persons  who  act  under  the  pro- 
cess and  orders  of  the  court  or  magistrate.  (Per  Marcy,  J.  in  Savacool  v.  Boughton, 
5  Wend.  180.  See  also  The  King  v.  Danser,  6  T.  R.  245.  Watson  v.  Watson,  9 
Conn.  Rep.  140,  1,  et  seq.) 

In  Hodson  v.  Cooke,  (1  Ventr.  369,  )  an  action  on  the  case  at  the  suit  of  the  party 
aggrieved,  was  holden  to  lie  against  one  who  commenced  an  action  in  an  inferior  court, 
for  a  cause  arising  out  of  its  territorial  jurisdiction.  And  it  is  said  in  10  Co.  Rep.  75, 
that  one  may  have  an  action  on  the  statute  against  a  party  who  sues  against  the  stat- 
ute. The  above  case  of  Hodson  v.  Cooke,  is  mentioned  as  having  been  moved  and 
decided,  in  Skin.  131,  where  two  other  like  cases  are  mentioned  and  agreed  to  as  hav- 
ing been  before  decided.    But  tlie  court  held  that  no  action  would  lie,  in  such  a  case. 
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against  the  officer  who  arrests,  it  bebg  for  a  cause  (subject  matter)  of  which  the  court 
had  jurisdiction  ;  nor  ^would  a  writ  of  error  Ke  ^  for  it  is  to  go  against  the  record,  which ' 
laya  it  infra  jurisdictumem.  (Hodspn  v.  Cooke,  supra.)  Powel),  J.  in  Gwinne  v. 
Foole,  (2  Lutw.  1 568,)  aays  ofHodson  v.  Cooke,  that  he  knows  of  no  authority  against 
the  protection  of  the  officer  in  such  a  case,  except  Martin  v.  Marshall,  9  Rol.  Hep,  109, 
116,  which  is  a  misreport ;  for  Lord  Hohart,  who  was  C.  J.  when  that  judgment  was 
given,  reports  it  otherwise.  (Martin  ▼.  Marshall  &  Key,  Hob.  69,  pi.  64)  The 
above  case  of  Gwinne  v.  Poole,  9  Lutw.  935,  (the  opinion  at  large  being  reported  in  an 
append,  to  2  Lutw.  1560  to  1579,)  is  remarkable  as  protecting  the  party,  magistrate, 
and  officer.  The  action  was  false  imprisonment  against  all  three,  for  arresting  tlie 
plaintiff  by  a  capias  issued  out  of  an  inferior  court  They  justified  under  a  capiae  ad 
respond,  in  debt,  at  the  suit  of  tlie  plaintiff  in  that  court,  who  sued  there  at  administra- 
tor. The  replication  was  that  the  cause  of  action  arose  but  of  the  territorial  jurisdic- 
tion of  the  inferior  court;  to  which  there  was  a  general  demurrer  and  joinder.  Sir 
Jolrn  Powell,  B.  (the  case  being  in  the  court  of  Exch.)  concedes  the  general  rule,  that 
where  the  court  hath  jurisdiction,  no  action  lieth  against  the  judge  or  officer ;  l)ut 
where  there  is  a  want  of  jurisdiction,  both  are  liable.  To  the  first  branch  of  liie  rule 
he  «how8  that  the  cases  are  unif()rm.  To  the  second,  he  is  well  pleased  that  sonoe 
aeenuQg  difierence  of  opinion  of  the  court,  founded  on  some  cases  and  resolutions,  had 
occasioned  so  solemn  a  debate  of  the  matter,  which  so  highly  concerns  all  superior  and 
inferior  jurisdictions ;  for  if  this  action  should  be  adjudged  to  lie  it  would  put  an  end 
to  all  inferior  jurisdictions ;  and  on  the  other  side,  the  ill  practice  of  those  inferior  courts 
have  aometiooes  provoked  the  superior  to  some  opinions  and  resolutions  which  seem  to 
give  encouragement  to  this  action,  and  for  that  reason,  it  was  necessary  to  have  a  sol- 
emn resolution  to  settle  these  matters.  He  had  therefore  conferred  with  both  the  Ch. 
Justices  of  the  K.  B.  and  C.  B.,  who  agreed  with  him. 

He  then  inquires  whether  the  action  will  lie  against  the  judge  and  officer.  The 
process  was  on  its  face  returnable  ad  proximam  curiam  generally,  and  not  at  a  day 
certain;  and  it  was  a  capias  issued  without  a  previous  summons ;  but  these  defects  he 
holds  to  be  error  only ;  and  that  the  process  is  not  therefore  void.  And  he  denies  the 
law  of  Read  v.  Wilmot,  (1  Ventr.  920,)  which  held,  that  where  the  capias  issued  with- 
out previous  summons,  even  the  officer  serving  it  could  not  justify  under  it.  He  de* 
Dies  ak)  wtat  was  there  said  by  Hale,  that  process  without  a  previous  plaint  will  not 
protect  the  officer.  That  thia  and  tlie  like  constitute  mere  error,  he  cites  several  ea- 
ses; 8Dd  says,  that  Hale,  C.  J,  decided  hastily,  oo  a  displeasure  conceived  against  the 
iB  practices  of  inferior  magistrates. 

As  to  want  of  territorial  jurisdiction,  which  was  admitted,  be  said)  that  of  these 
inferior  jurisdictions,  some  were  limited  as  to  subject  matter;  e.  g.  ti)e  commissionere 
of  excise  were  limited  to  impositions  on  itrong  waters;  and  for  assessing  low  mnes^ 
an  action  lay  against  them.  (Huntington's  case,  Hard.  480.)  So  the  action  lay  a- 
gainst  the  party,  judge  and  officer,  in  the  ease  of  Marshalsea,  for  a  suit  by  bill  and 
<^P>as,  in  oMUfi^fir,  whereas  the  court  had  jurisdiction  of  debt  and  covenant  merely. 
(10  Rep.  76.)  So  where  a  visitor  is  limited  by  statutes  and  rules  which  he  exceeds, 
he  shall  be  liable.  (Exeter  College,  cited  by  him  at  p.  1566.)  Some  jurisdictions, 
said  he,  are  limited  as  to  persons,  as  in  the  case  of  the  Marshalsea,  ut  supra.  Others 
in  icspect  to  place,  as  justices  in  relation -to  the  poor,  in  making  rates  and  granting  relief; 
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they  are  liable  to  Qa.acUon  if  ihey  tax  the  pariah  of  S.  for  relief  of  poor  in  the  pariah  of 
D.  Both  justice  and  officer  are  liable ;  for  the  exceas  is  apparent ;  and  that  is  the  rea- 
son of  Nichols  v;  Walker,  Cpo.  Car.  394.  **  And  of  that  sort  also  are  inferior  courts  in 
corporations,  where  the  judge  and  officer  are  liable  or  not,  with  this  difference ;  wliere 
it  appears,  or  may  reasonably  appear  to  them,  that  the  cause  arose  out  of  their  jurisdic- 
tion, and  yet  notwithstanding,  they  proceed,  they  are  both  liable  to  an  action ;  but  it 
is  otherwise  where  it  doth  not  appear,  or  cannot  reasonably  appear,  whether  the  cause 
arose  out  of  their  jurisdiction  or  not;  for  there,  I  am  of  opinion,  that  no  action  will  lie 
against  them,  unless  they  proceed  after  they  are  informed,  or  know  that  the  cause  of 
action  arose  out  of  their  jurisdiction.  Herein  [the  inferior  corporate  courts]  it  appears 
[to  them]  that  the  subject  is  out  of  their  jurisdiction ;  or  they  may  know  it,  if  it  be  not 
their  ^wn  fault ;  as  in  the  case  of  the  Marshalsea,  which  was  a  court  of  the  King's 
household ;  the  serTsnts  of  the  King's  household  are  all  enrolled,  and  if  the  judges  and 
officers  have  not  copies  of  them,  it  is  their  own  fault  But  in  the  case  in  question,  the 
court  hath  jurisdiction  of  the  nction,  inasmuch  as  it  is  an  action  of  debt ;  and  that  ac- 
tion being  transitory  in  its  natnre,  arises  in  point  of  law  in  all  places,  because  it  is  a 
debt  iq  every  place.  It  is  true  that  it  arose  not,  in  fact,  within  the  jurisdiction  of  the 
court,  which  it  ought  to  do,  to  entitle  the  court  to  hold  plea  thereof;  but  the  judge 
and  officer  could  not  know  it,  unless  by  the  plaintiff. or  defendant  in  the  action;  and 
till  they  know  it,  the  rule  shall  be  in  this  case,  as  well  as  in  others,  IgnoranHa  facti 
excwatJ- 

He  proceeds  to  give  instances  of  such  knowledge  being  the  ground  of  action.  (Rich- 
ardson and  Barnard,  1  Rol.  Abr.  545 ;  March.  8,  where  the  declaration  stated  tlie 
bond  to  have  been  made  out  of  the  county.)  If  not  in  the  declaration,  he  insists  it 
should  be  made  known  by  plea,  when  all  the  after  proceedings  will  be  void.  He  states 
and  relies  upon  Ollyet  and  Bessie's  case,  T.  Jones,  214,  where  the  under  sheriff  ub- 
wanantabiy  arrested  the  plaintiff  out  of  the  franchise,  and  delivere<l  him  to  the  goaler 
within  the  franchise.  The  plaintiff  sued  the  latter,  in  fakie  imprisonment,  for  detaining 
him.  Held  not  to  lie ;  for  tl)e  jailor  could  not  know  that  the  arrest  was  tortious,  he 
not  being  privy  to  it. 

He  next  denies  that  tlie  plaintiff  in  the  inferior  court  was  liable.  The  actbn  being 
in  ita  nature  transitory,  the  plaintiff  himself  might  not  know  where  his  cause  of  action 
did  arise.  The  learned  Baron  shows  how  tliis  may  be,  even  if  the  action  had  been  in 
his  own  right ;  and  the  mere  presumption  that  he  knew,  ought  not  to  be  indulged  to 
make  him  a  tort  feaaor.  He  distinguishes  it  from  the  case  where  a  man  is  bound  to 
notice  bonawttabilia;  for  his  taking  out  administration  in  the  inferior  dioccss,  doth  not 
make  him  liable  to  an  action.  Another  reason  is,  because  the  plaintiff,  it  may  be, 
knows  not  the  extent  of  the  inferior  jurisdiction.  '*  This  is  not  like  the  case  where  a 
man  complains  of  robbery,  or  any  other  felony,  in  the  Star-Chamber ;  for  that  is  tgfio- 
rarUiajuria^  which  will  not  excuse;  but  the  limit  as  to  the  place,  is  matter  of  fact, 
known  only  to  the  officers  of  the  court,  and  strangers  are  not  obliged  to  take  notice 
thereof  under  the  hazard  of  being  Liable  to  actions."  He  then  goes  on  to  question 
\^hctber  in  this  matter  of  mere  place,  an  action  will  lie  (or  suing  out  of  the  jurisdiction ; 
whether  it  is  not  like  suing  a  privileged  person,  who  must  be  put  to  plead  his  privi* 
lege ;  but  be  admits  throughout  that  if  the  proceeding  be  for  the  purposes  of  vexatk>D, 
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utooUaiobail,  where  none  would  otherwise  be  due,  an  actioD  on  the  case  would  lie, 
nit  wiO  io  tU  the  tike  cases  whether  there  be  jurisdiction  or  not. 

This  case  was  decided  4  W.  &  M,  (A.  D.  1693.)  It  was  certainly  not  without 
stniggiiog  through  a  maze  of  distinctions  between  apparently  conflicting  cases,  that 
the  court  reached  the  above  conclusions.  And  it  should  by  no  means  form  a  subject 
of  surprise,  tliat  among  the  multitude  of  cases  arising  since,  especially  those  relating 
to  our  hundreds  of  inlerior  jurisdictions,  these  distinctions  may  not,  however  safe  and 
fcttooahle,  have  been  uniformly  followed  in  their  practical  application,  or  even  in  their 
principles.  Baron  Powell's  opinion  is  questioned  by  Willes,  C.  J.  in  Moravia  v.  Slo- 
per,(WiUe8, 35,)  so  ikr  as  it  goes  to  exempt  the  plaintifif  in  the  inferior  court ;  though 
theleimed  C.  J.  agrees  with  his  argument  in  the  main,  and  pronounces  him  a  very 
Innied  judge.  And  see  ante,  note  692,  p.  948,  9,  ^^here  we  have  stated  and  consid- 
ered the  case  of  Herbert  v.  Cook,  3  Doug.  101. 

This  opinion  in  6  winne  v.  Poole,  may  not  be  sustainable  in  all  its  dicta.  It,  howev- 
er, stands  in  much  the  same  relatiion  to  questions  of  inferior  jurisdiction,  that  Holt's 
opinion  in  Coggs  v.  Bernard  was  said  to  hold  in  respect  to  bailments.  It  furnishes  us 
with  a  fine  of  categories  almost  complete,  for  the  kind  of  defect  which  we  are  consider- 
ing, and  traces  to  a  very  considerable  extent  the  various  consequences.  We  shall 
follow  his  divisions,  with  some  additions,  noticing  occasionally  as  we  go  along  in 
wfaoae  iavor  (as  holden  by  several  courts)  the  proceedings  of  inferior  jurisdictions  shall 
beaaid  tooonchtde,  when  there  fe  a  want  of  jurisdiction. 

1*  Jmtdiaum  with  respect  to  the  subfeet  matter.  All  eourts  are  limited  to  certain 
wbjecta  of  cognizance.  Some,  to  actions  and  prosecutions  civil  and  criminal,  and  to 
appellate  and  supervisory  proceedings.  Some  to  only  one  of  these  branches  ;  as,  to 
crimioal  matters,  civil  actions,  or  to  certain  particulars  of  each.  Some  to  matters  in 
^ity,  or  of  an  admiralty  or  ecclesiastical  nature :  and  others  to  a  few  matters  of 
sittO  consequence. 

To  determine  the  abstract  question  of  subject  matter,  we  have  only  to  look  to  the 
won  or  officer,  and  the  matters  general  or  specific  covered  by  his  powers.  (Per  Clin- 
ton, Senator  in  Yates  v.  Lansing,  9  Johns.  Rep.  440.) 

A  court  holding  jurisdictk>n  of  all  criminal  cases  shall  be  protected,  though  it  ad- 
judge a  matter  to  be  criminal  which  is  not  so,  and  proceed  to  punish  it.  (2  Lutw. 
1W1,3.  fioshell's  case,  Vaugh.  135.  Kempe's  lessee  v.  Kennedy,  1  Peters'  C.  C. 
^  Wi  38, 9.  5  Cranch,  17S,  S.  C.  Ex  parte  Tobias  Watkins,  S  Pet.  193,  20a 
to3W,and  the  cases  there  cited  by  Marshall,  C.  J.  See  also  per  Parker,  C.  J.  in 
Stetion  V.  Kempton,  13  Mass.  Rep.  983,  8.) 

The  above  idea,  that  jurisdiction  of  the  crime  in  the  abstract,  is  enough  to  make  the 
proceeding  valid,  though  very  fully  illustrated  by  several  of  the  above  cases  in  respect 
toother  courts,  and  especially  by  the  above  cases  from  the  United  States  reports,  is 
^ter  exemplified  in  relation  to  inferior  courts  by  the  case  of  Buquet  v.  Watkins,  1 
^  I^.  Rep.  tSl.  By  the  1 154  Art.  of  the  Code  of  Pract,  a  justice  of  the  peace 
Buy  pnoisb  for  a  contempt  of  his  authority,  by  imprisonment  for  34  hours.  The  plain- 
tiff was  convicted  and  imprisoned  by  the  defendant,  a  justice,  under  that  article ;  and 
in  an  action  against  the  justice,  the  plaintiff  was  allowed  to  give  proof  contradicting  the 
adjudication  of  the  justice  that  his  conduct  in  court  was  disorderly.  Held,  on  appeal, 
that  the  judge  a  quo  erred,  and  per  Porter,  J.  delivering  the  opinion  of  the  court, 
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"  Whether  there  was  a  contempt  or  not,  is  a  question  of  wiiich  the  law  makes  the  jus- 
tice  of  the  peace  the  judge ;  as  much  so,  as  whetlier  or  not  a  plaintiff  proves  the  debt 
in  which  the  justice  condemns  the  defendant ;  and  the  correctness  of  liis  decision  can- 
not be  examined  cuUaterally,  in-  a  civil  suit.  That  he  had  jurisdiction  in  relation  io 
contempts,  is  not  denied,  (id.  135, 6.)  See  also  Lining  v.  Bentham,  S  Bay,  1.  State 
V.  Johnson,  id.  385,  S.  P. 

So  where  a  court  has  jurisdiction  of  riots  on  view,  its  record  shall  conclude  thoogh 
no  riot  was  committed.  (Mackaboy  v.  The  Commonwealth,  3  Virg.  Cas.  268, 471, 
stated  infra ;  and  see  Mather  v.  Hood;  with  other  cases  infra,  of  the  like  import) 

So,  though  a  plaintiff  insisted  on  and  obtained  a  general  judgment  against  a  de- 
fendant before  a  justice,  and  imprisoned  the  defendant,  af\er  he  had  been  discharg- 
ed in  his  person  as  an  insolvent ;  yet,  even  the  plaintiff  was  protected ;  for  the  justice 
had  juirsdiction  of  the  person  and  matter,  and  any  judgment  he  gave  was  holden 
conclusive  till  reversed  directly.    (Brown  v.  Crowl,  5  Wend.  398.) 

Where  a  justice  has  jurisdiction  to  give  costs,  and  gives  more  in  amount  than  the 
statute  autliorizes,  it  is  mere  error,  and  his  judgment,  while  unreversed,  protects  him 
for  acts  done  in  the  way  of  collecting  it.  (Butler  v.  Potter,  17  Johns.  Aep.  145 ;  and 
see  Prigg  v.  Adams,  3  Salk.  674.) 

So,  where  tax-assessors  are  right  in  the  property  and  person,  if  they  exceed  the  ag- 
gregate amount  of  their  warrant,  this  is  but  mere  error,  and  not  want  of  jurisdiclkin. 
(Coleman  v.  Anderson,  10  Mass.  Rep.  105, 117  to  120.)  So,  if  one  liable  to  taxation 
be  over-taxed,  though  the  excess  be  caused  by  the  valuation  of  property  not  taxable 
to  him.  (Osborn  v.  The  Inh.  of  Danvers,  6  Pick.  98.)  And  though  assessors  omit 
particular  persons  or  property  liable  to  taxation,  yet  they  shall  not  be  made  liable  as 
trespassers,  it  being  error  only.  (Easton  v.  Calender,  1 1  Wend.  90.  Dillingham  v. 
Snow,  5  Mass.  Rep.  547,  558,  9.  Inglee  v.  Bosworth,  5  Pick.  498,  501.)  And  where 
property,  taxable  by  one  name,  was  put  up  by  the  assessors  in  a  tax  list  under  another 
and  wrong  name ;  e.  g.  where  they  assessed  the  new  theatre  in  New- York  as  a  dwel- 
ling house ;  held,  that  it  was  error  of  judgment  in  the  lawful  exercise  of  jurisdicfioo, 
and  therefore  the  collector  was  protected.  (Henderson  v.  Brown,  1  Cain.  Rep.  7* ; 
11  Wend.  95,  S.  C.  cited  and  approved.) 

But  it  is  otherwise,  where  there^is  no  jurisdiction  in  respect  to  the  subject  matter. 
Thus,  where  assessors  lay  a  tax  on  property  not  taxable,  as  a  house  ^vithin  the  limits 
of  an  hospital,  which  is  exempt  from  the  English  land  tax ;  (Robinson  v.  Bullock,  1 
H.  Bl.  68;)  OP  a  new  built  house  not  inhabited,  exempt  by  a  paving  act;  (Mayor  v. 
Knowier,  4  Taunt.  634 ;)  or  land  of  a  non-resident  of  the  town,  for  the  support  of 
common  schools';  (Snydara  v.  Keys,  13  John.  Rep,  444;)  or  for  a  town  tax  on  land 
of  a  non-resident  of  the  town.  (Agry  v.  Young,  1 1  jyiass.  Rep.  2-20.)  Note ;  in  the 
two  last  cases,  the  land  lay  within  the  town  where  the  tax  was  laid,  but  the  statutes  did 
not  authorize  the  tax  unless  the  owner  also  resided  there.  So  where  lands  possessed  by 
the  crown  were  rated  for  relief  of  the  poor.  (Ld.  Amherst  v.  Ld.  Somers,  2  T.  R. 
372.)  Where  the  inhabitants  at  a  town  meeting  unanimously  voted  a  tax  for  addi- 
tional wages  to  the  draAed  state  militia,  in  time  of  war,  and  when  the  town  was  in 
imminent  danger,  the  plaintiff  himself  not  being  present,  nor  participating  in  the  vote, 
and  there  being  of  course  no  legal  power  in  the  meeting  tp  do  this ;  all  the  proceedings 
in  assessing  and  collecting  were  adjudged  void,  and  the  assessors  of  the  tax  liable  in 
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trespass.  (Stetson  v.  Kemptoo,  13  Mass.  Rep.  273.)  And  it  was  also  held,  to  fuN 
nish  DO  protectibn,  that  part  of  the  tax  included  in  the  warrant  was  legal,  (id.  273, 
SS3.)  The  general  power  in  the  statute,  to  levy  taxes  for  defraying  "  other  necessary 
charges,"  was  likewise  holden  no  protection,  as  that  must  be  confined  to  expenses 
connected  with  the  execution  of  specific  powers  enumerated  in  the  statute,  or  at  least, 
to  such  powers  and  objects  as  came  witliin  the  scope  of  the  corporation,  (id.  278) 
These  points  had  also  been  resolved  by  a  previous  case  in  the  same  court  Thus, 
where  a  town  incorporated  with  the  general  and  proper  tax,  an  assessment  of  the  ex- 
pense of  procuring  an  act  of  incorporation  ;  and  though  the  object  was  not  expressed 
in  the  corporate  jecords,  yet  the  plaintitl  was  albwed  to  show  the  object  by  parol. 
(Bangs  V.  Snow,  1  Mass.  Rep.  188,  9.)  So,  where  a  highway-tax  is  assessed  as  a 
money-tax,  or  the  assessors  add  more  than  5  per  cent,  to  the  sums  voted  by  the  town, 
though  both  be  mixed  with  legal  taxes.  (Libby  v.  Buroham,  15  Mass.  Rep.  144, 
147.)  Though  it  was  said,  if  the  warrant  had  been  levied  for  that  only  which  was  le- 
gal, the  action  would  not  have  lain.  (id.  147.)  So  the  common  council  of  a  city, 
having  power  by  charter  to  make  side  walks,  have  not  thereltire  power  to  make  a 
railing  on  the  inner  side  of  it ;  and  a  tax  for  that  purpose  is  void,  and  the  mayor  who 
signs  the  warrant  a  trespasser.  (Williams  v.  Brace,  5  Conn.  Rep.  190.)  So  of  a 
city  assessment  on  a  husband,  to  pay  the  whole  assessment  for  an  improvement  ia 
front  of  his  wife'sland.  (id.)  So,  if  property  be  without  the  territorial  jurisdiction  of 
the  assessors ;  as  if  the  justices  of  A.  make  a  rale  on  land  in  B.  owned  by  an  inhabi- 
tant of  B.  (Nichols  v.  Walker,  Cro.  Car.  894,  S.  C.  cited  and  approved,  2  Wils,  384, 
in  Perkin  v.  Proctor.) 

If  a  forraedon  commence  originally  in  the  King's  bench,  which  hath  no  original  ju- 
risdiction of  real  actions ;  or  an  appeal  be  brought  in  the  C.  B.  which  hath  no  juris- 
dictioo  of  such  causes,  all  is  void.  This  was  said  by  Dodderidge,  J.  in  Weaver  & 
Clifford,  (2  Bulstr.  64,)  and  F lemming,  C.  J.  agreed  to  it.  See  also  as  to  the  forme- 
doo,  Aonesly  v.  Dixon,  (Rep.  Temp.  Q  Ann.  104.)  And  this,  even  though  the  tenant. 
admits  and  pleads.  The  same  illustration  is  given  in  the  case  of  the  Marshalsea,  (10 
Kcp*  76,)  with  the  observation,  that  in  the  case  between  Bowser  &  Collins,  in  23  E. 
^  33, b.,  Pigot  says,  "  if  the  court  has  not  power  and  authority,  then  their  proceeding 
is  coram  nonjudiee.  As,  if  tlie  court  of  commcm  pleas  holds  plea  of  an  appeal  of  death 
or  robbeiy,  or  any  other  appeal,  and  the  defendant  is  attainted,  it  is  coram  nonjudiee  ; 
fud  omnea  amBe9MTurU.^^  And  it  is  also  observed  there  to  be  the  same  case,  if  justices 
^Id  inquire  of  treason,  which  is  out  of  their  commission.  So,  where  a  New- York 
juatiee  (not  being  authorized  by  statute)  tried  an  assault  and  battery ;  all  was  hekl 
void.  (Woodard  v.  Paine,  15  John.  Rep.  493.  Blio  v.  Campbell,  14  John.  Rep. 
432,8.  P.) 

^1  if  a  man,  though  under  martial  law,  be  arrested,  tried  or  punished,  by  a  oourt 
^nial  ibr  Qot  contributing  to  or  attending  a  writing  school  established.  (Warden  v. 
^%]  4  Taunt.  66.)  If  one  be  discharged  from  ecxeution  in  a  civil  action,  by  hahea» 
corputy  the  discharge  is  void,  for  the  commissioner  hath  no  right  to  act  in  such  a  case. 
(Cable  v.  Cooper,  15  John.  R^p.  152.)  The  sheriff  was  held  liable  for  the  escape, 
Dotwitlntanding  the  order  of  discharge.  (Id.  add  see  Harvey  v.  Huggins,,8  Bail.  352, 
^-  ^0  Ad  authority  to  the  C.  P.  is,  to  foreclose  a  mortgage,  the  mortgagor  being  in 
P^'BB^ion.    If  he  be  not  in  possession,  the  foreclosure  is  void,  though  all  parties  ap* 
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pear.  (South  Car.  Law  Journ.  195.)  If  the  sesaioDS  lay  a  road  across  a  navigable 
river,  the  act  may  be  treated  as  a  nullity;  for  they  have  no  statute  authority  to  do 
this.  (Arundel  v.  M*Cullock,  10  ]V^a88.  Rep.  70.  Coittraon wealth  v.  Combs,  «  id. 
489,  492.    Cotnmonwealth  v.  Charleston,  1  Pick.  180.) 

We  have  seen  in  Gwinne  v.  Poole,  ut  supra.,  the  effect  of  disregarding  the  place 
in  which  the  subject  matter  arose,  where  it  relates  to  the  cause  of  action.  The  criminal 
courts  are  here  more  especially  confined ;  and  because  it  did  not  appear  on  the  record 
that  the  crime  arose  within  the  county  where  the  special  sessions  sat,  their  conviction 
was  reversed.    (Miller  v.  The  People,  14  John,  Rep.  371.) 

Where  a  justice  renders  judgment  for  a  sum  exceeding  his  jurisdiction,  it  is  void, 
and  ho  action  lies  upon  it.  (Jones  v.  Jones,  3  Dcv.  860.  Hind  v.  Willis,  18  Ser.  & 
Rawle.  213,  214.  See  Comfort  v.  Gillespie,  13  Wend,  404.  But  see  Littlejohn  v.  Un- 
derbill's ex'r.  2  N.  Car.  Law  Repos.  574, 578, 9.)  In  Pennsylvania,  where  the  common 
pleas,  on  appeal  from  a  justice,  renders  a  judgment  for  a  sum  beyond  what  the  justice 
had  jurisdiction  of,  although  this  is  erroneous,  it  is  not  void,  for  the  court  of  common 
pleas  is  one  of  general  jurisdiction,  proceeding  according'  to  the  course  of  common  law. 
(Hinds.  V.  Willis,  IS  Ser.  8i  Rawle,  216.)^ 

Various  statutes  of  the  United  States  require  that  certain  amounts  should  be  in  dis- 
pute, &c,  in  order  to  give  the  U.  States  courts  jurisdiction.  And  though  the  aver- 
ments, shewing  jurisdiction  in  this  and  the  like  respects  as  to  those  courts,  be  omitted, 
the  cases  ante,  note  691,  p.  945,  6,  show,  that  their  proceeding  cannot  be  im- 
peached collaterally.  But  where  a  state  statute  required  that  at  least  $50  should  be 
demanded  to  give  the  superior  court  jurisdiction,  held,  that  such  sum  must  be  de- 
manded in  the  writ,  or  the  whole  proceeding  will  be  coram  non  judice,  and  void ;  and 
the  court  will  not  amend  e^ven  after  verdict.  (Hoit  v.  Molony,  2  N.Hamp.  Rep.  323.) 
Woodbury  J.,  in  this  case,  draws  a  distinction,  as  to  the  question  of  amount,  between  the 
U.  States  and  N.  Hamp.  court.  In  the  former,  it  is  the  amount  tn  dispute  which  deter- 
mines the  jurisdiction ;  in  the  latter,  the  amount  detnanded.  (Id.  324,  and  the  cases  there 
cited.)  In  either  case,  the  mode  of  determining  the  amount  which  gives  jurisdiction, 
so  far  as  the  face  of  the  proceedings  is  concerned,  is  generally  the  amount  demanded 
by  the  bill,  writ,  or  declaration.  (Hulsecamp  v.  Teel,  2  Datl.  358,  9.)  This  point 
was,  however,  much  examined  in  Wilson  v.  Daniel,  (3  Dallas,  401,  404  to  408.)  The 
question  as  to  the  true  test  seems  tliere  to  be  exhausted,  by  those  who  were  able  and 
competent  to  speak.  Farther  authorities  are,  Martin  v.  Taylor,  1  Wash.  C.  0.  Rep. 
1 ;  Lewis  v.  Clark,  2  Mill.  Lou.  Rep.  438,  9  :  Gordon  v.  Ogden,  3  Pet  33.  The  last 
case  qualifies  the  rule  that  the  sum  demanded  shall  be  the  test.  A  somewhat  similar 
statute  exists  in  New- York,  fixing  the  minimum  of  chancery  jurisdiction,  in  respect  to 
which  the  United  States  cases  have  been  followed.  (Smets  v.  Williams,  4  Paige, 
364.) 

In  a  record  of  conviction  of  petit  larceny,  had  before  a  court  confined  to  the  trial  of 
petit  larcenies,  the  value  of  the  articles  stolen  should  appear,  or  the  conviction  will  be 
reversed  for  want  of  jurisdiction.    (Powers  v.  The  People,  4  Johns.  Rep.  292.) 

In  New-York,  trustees  of  a  village  were  empowered  to  lay  out  streets,  but  for- 
bidden to  lay  them  over  ground  where  a  building  stood,  the  removal  whereof  would 
cost  more  than  $100.  They  did  so,  however,  and  assessed  and  allowed  damages 
to  C.  for  certain  land  of  his  taken  ibr  the  street    In  an  action  by  him  to  recover  the 
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!Dt,lie1d»  that  the  whole  proceediDg  was  a  nullity,  and  that  he  should  not  re- 
wvtf.  The  court  would  not  allow  that  the  city  was  estopped  to  allege  the  excess  of 
jonsdietioD  on  the  point  of  expense  adjudged  hy  its  own  officers.  (Cuyler  v.  The 
TniBteaor  the  village  of  Rochester,  i3  Wend.  165;  and  see  Starr  ▼.  The  same,  6 
WcmL564.) 

1  JmuHetion  wiih  respect  to  ihepenon.  Several  instances  are  given  under  this 
bead  in  our  extracts  from  Gwinne  v.  Pool.  See  the  case  of  the  Marshalsea,  (10  Rep. 
7€,)  which  also  furnishes  some  illustrations ;  also  Rex  ▼.  Danser,  6  T.  R.  349.  In 
eertaiD  cases,  the  person  proceeded  against  is  absolutely  exempt  from  the  jurisdiction, 
lad  the  proceeding  void  for  tha treason.  Where  jurisdiction  is  given  of  mtner*,  to 
jUBtify,  the  plea  must  shew  the  defendant  a  miner  at  the  commencement  of  the  suit 
(Morae  7.  James,  Willes,  133.)  A  commission  of  bankruptcy,  issued  gainst  one  (e.g. 
ft  vietaalier,)  not  within  the  bankrtipt  act,  is  void.  (Perkin  v.  Proctor,  3  Wils.  883.) 
So,  a  justices'  warrant  for  travelling  on  Sunday  is  void,  if  it  iraue  against  one  not  in- 
habiting  his  county ;  such  residence  being  required  by  statute.  (Pearce  v.  Atwood, 
IS  Mask  Rep.  S34,  S43.)  If  a  justice  issue  execution  against  one  who  is  exempt 
from  such  proeess,  he  is  a  trespasser.  (Perdval  v.  Jones,  3  John.  Cas.  .49.)  And 
where  a  statute  gave  magistrates  a  right  to  proceed  by  warrant  against  the  property 
of  an  abseooding  husband,  for  the  benefit  of  the  town,  and  to  support  his  family ;  held, 
that  they  must  act  at  their  peril ;  and  if  in  truth  the  husband  bad  not  absconded  leav- 
ing hia  family  a  charge,  the  overseers  were  liable,  this  not  being  a  point  on  which  the 
>djudieatioD  should  conclude,  but  a  description  of  the  person ;  and  unless  it  was  answ- 
ered in  fiict,  all  was  void.  (Bowman  v.  Russ,  6  Cowen's  Rep.  384,  337.)  So,  where 
the  residence  of  an  insolvent  in  the  county,  is  made  necessary,  by  statute,  to  authorize 
adiMharge,the  fact  is  issuable  on  pleading  the  discharge,  although  the  commissioner 
nay  have  adjudicated  upon  iL  (Wyman  v.  Mitchell,  1  Cowen's  Rep.  816;  and  see 
Betls  V.  Bogley,  13  Pick.  581,  3.)  Where  a  magistrate  had  power,  on  complaint,  to 
iaprisoQ  an  apprentice,  and  he  did  so  aslo  one  not  an  apprentice.  Held  void,  by  Se- 
velj,  J.  (Williams  v.  Blunt,  3  Mass.  Rep.  307.)  Parker,  J.  thought  the  justice  had 
power  to  adjudge  that  he  was  an  apprentice.  Sewell,  J.  contra ;  and  that  it  was  a 
point  of  juriadiction  on  which  he  could  not  judge.  (Id.  313, 31 3.)  A  justice's  attach- 
ment, in  New- York,  can  only  go  against  an  absconding  resident  of  the  county ;  not  a 
Bopuraeror  traveller;  for  the  statute  did  not  intend  the  latter ;  (adjudged  on  certiorari.) 
(Dudley  V.  Staples,  15  Johns.  Rep.  196.)  Where  a  justice  has  power,  by  statute,  to 
inue  an  attachment  against  a  person  absconding  or  removing  from  his  own  state ;  if 
iBoed  against  the  resident  of  a  foreign  state,  a  judgment  thereon  is  void ;  and  so  is  a 
sale  under  the  judgment.  (Den.  lessee  of  Hodges  v.  Deaderick's  heirs,  1  Yerg.  135.) 
And  if  the  process  be  authorized  to  go  against  goods  only,  and  it  go  and  be  served  on 
le^  estate,  all  is  void.    (Id.)     . 

So,  ifthe  justices  of  A:  make  a  rate  on  an  inhabitant  of  B.  (Nichols  v.  Walker,  Cro. 
Car.SM;  S.C.  cited  and  approved,  8  Wils.  384,  in  Perkins  v.  Proctor;)  or  the  trus- 
tees tax  a  non-resident  of  their  town.  (Suydam  v.  Keys,  18  John.  Rep.  444.)  So, 
where  a  statute  imposed  taxes  on  residents  of  the  town  only,  the  assessors  were  held 
lithie  in  trespass  for  levying  a  tax  on  land  lying  in  the  town,  their  owner  residing  in 
another.  (Agry  v.  Young,  11  Mass.  Rep.  330 ;  Thurston  v.  Martin,  5  Mason,  497.) 
Cote  wu  held  to  be  a  wrong  action,  all  being  void,  and  the  injury  inunediate.     (Id.) 
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So,  where  a  religious  aociety  voting  a  tax  to  be  levied  the  1-st  May,  assessed  one  Kho 
had  withdraw©  from  the  society  before  that  day.  (Inglee  v.  Bosworth,  5  Pick.  498. 
And  see  Sumner  v.  1st  Parish,  in  Dorchester,  4  Pick.  361 ;  and  Gage  v.  Currier,  id. 
d99\)  So,  where  a  tax  was  assessed  as  a  school  district  tax,  the  district  never  having 
been  properly  laid  out,  having,  instead  of  being  defined  by  geograpical  limits,  been 
laid  out  by  recording  that  certain  persons,  (naming  them)  should  compose  it.  (With- 
erington  v.  Eveleth,  7  Pick.  10(i.) 

So,  a  justice  being  exempt  from  militia  duty,  a  court  martial  hath  no  jurisdiction 
of  his  person,  on  charge  of  a  default  in  not  performing  duty.  (Wise  v.  Withers,  S 
Cranch,  331.)  And  a  citizen  of  the  United  States,  not  in  the  military  service,  being 
arrested,  though  un  military  process  valid  upon  its  face,  even  the  ministerial  officer 
who  detained  him,  was  held  liable  in  false  imprisonment.  (Smith  v.  Shaw,  13  Johns. 
Rep.  257.)  So,  if  a  U.  S.  court-martial  condemn  a  militia-man  not  in  actual  service, 
but  who  lias  been  only  summoned  to  go  into  service.  (Mills  v.  Martin,  19  John* 
Rep.  7.  Rath  bun  v.  Martin,  30  John.  Rep.  343.)  it  is  otherwise,  however,  in  re- 
spect to  a  person  who,  to  exempt  himself,  is  to  do  certain  ^cts  and  give  notice;  (Van- 
derbilt  v.  Downing,  1 1  Johns.  Rep.  83.) 

The  individual  proceeded  against  must  in  general  be  notified  in  some  legal  form,  in 
order  to  give  the  court  or  magistrate  jurisdiction  over  him.  Accordingly,  where  a 
justice  had  power,  by  statute,  to  punish  trivial  breaches  of  the  peace,  by  fine ;  in  tres- 
pass against  him,  he  pleaded  a  conviction  of  the  plaintiff  under  this  statute;  but  did 
flot  aver  that  the  plaintiff  was  brought  before  him.  Held,  that  the  plea  was  bad  on 
that  account.  (Logan  v.  Siggerton,  2  Blackf  266,  7.)  If  a  justice  should  give  judg- 
ment without  process  or  appearance,  the  whole  would  be  void,  and  might  be  question- 
ed collaterally.  (Per  Spencer,  C.  J.  in  Bigelow  v.  Stearns,  19  John.  Rep.  41.  Beach 
y.  Abbott,  6  Verm.  Rep.  586.)  So,  where  one  pretended  to  have  authority  to  confess 
judgment  without  process,  but  had  not  (Hubbard  v.  Spencer,  15  John.  Rep.  244.) 
And  it  was  held  to  makenodifference^hat  the  defendant  had  been  summoned  in  a  for- 
mer suit,  which  had  been  discontinued  by  the  non-appearance  of  the  pjaintiff  at  the  time ; 
<id.)  and  the  judgment  confessed  was  held  void  in  an  astion  of  debt  upon  it.  (Id.  See 
also  Cone  v.  Cotton,  2  Blackf.  Rep.  82.)  A  judgnoent  in  a  justice^  court  cannot  legal- 
ly be  entered  on  confession,  unless  the  defendant  is  brought  in  by  process,  or  volunta- 
rily appears  in  court,  and  confesses  judgment ;  authority  given  to  the  justice,  at  an 
accidental  meeting  in  the  street^  to  enter  judgment,-  is  not  sufficient.  And  where  judg- 
ment was  thus  entered,  execution  issued,  and  property  sold  in  virtue  of  it,  held,  in  an 
actwn  by  the  purchaser  to  recover  the, property,  that  the  whole  was  a  nullity;  and 
that  no  title  could  be  made  under  the  judgment  (Tenny  v.  Filer,  8  Wend.  569.  See 
Bromaghin  v.  Thorp,  15  Johns.  Rep.  476;  Martin  v.  Moss,  6  id.  126.  1  PennsyL 
Rep.  15.)  In  a  suit  against  two  joint  debtors,  service  of  process  on  one  did  not  autho- 
rize judgment  against  the  other,  by  a  justice,  (Jones  v.  Crawfoi^,  1  Johns.  Cas.  20, 
1  Cain.  Rep.  594,  note,  S.  C.)  till  the  right  was  given  by  statute.  (See  statutes  of 
N.  Y.  on.this  head  subsequent  to  the  decision  in  that  case.)  The  judgment  of  a  jus- 
tice  against  two  persons,  on  the  voluntary  confession  of  one,  witliout  process,  was  held 
to  protect  the  justice,  being  a  mere  error,  and  not  want  of  jurisdiction,  as  to  the  one 
not  appearing.    (Little  v.  Moore,  1  South.  74.)    Quere. 
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Penonal  notice  is  not  alivays  necessary.  The  legislature  may  prescribe  what  no- 
tioeahaii  be  sufficient.  This  was  iocidentally  remarked,  ante,  note  637,  p.  910,  and 
iiflusuined  by  -some  cases  there  cited ;  and  where  private  property  is  taken  for  public 
OK,  under  an  act  oT  the  legislature,  it  was  conceded  by  Savage,  C.  J.  that  notice  waa 
aeeeasary  before  it  could  be  so  taken,  but  he  added,  that  the  legislature  might  prescribe 
the  nude  of  giving  notice,  and  that  a  newspaper  advertisement  might  thus  be  made 
nlid.  (Owtiers,  8lc  v.  The  Mayor,  &c  of  Albany,  15  Wend.  374.)  Notice  by  ad- 
vertiaemeDt.in  a  newspaper  was  held  valid,  in  a  proceeding  by  petition  for  partition,  as 
agiinat  owners  unknown,  so  &r  as  to  sever  the  possession;  the  statute  reserving  the 
right  of  the  owner  not  actually  notified  to  question  the  title  only.  (Sharp  v.  Pratt,  15 
Weod.  610, 613.)  To  give  the  supreme  court  jurisdiction  in  such  case,  an  affidavit 
most  be  made  that  such  owners  are  unknown,  and  notice  must  be  published  pursuant 
to  statute,  or  the  proceeding  is  a  nullity  for  want  of  jurisdiction.  (Denning  v.  Cor- 
^0,  U  Wend.  652.  See  Hioes  v.  Oldham,  3  Monroe,  266,  7,  contra,  and  that  (hie  is 
mere  error. 

The  proeesi  must  be  properly  served.  If  process  be  executed  by  a  constable,  not 
baviog  authority,  this  gives  the  magistrate  no  jurisdiction  of  the  person ;  and  if  he 
proceed,  he  is  liable.  (Reynolds  v.  Orvis,  7  Cowen's  Rep.  269.)  See  also  Gallatian 
T.CoDoingham,  8  Cowen's  Rep.  361.  A  discharge  on  taking  the  poor  debtors' oath,  was 
held  void,  and  no  protection  to  the  sureties  in  the  gaol-bond,  the  notice  of  the  order 
to  shew  cause  not  having  been  regularly  served  on  the  creditor.  (Flanders  v.  Thomp- 
800,  S  N.  H.  Rep.  421.)  So,  if  the  oath  be  not  in  the  form  prescribed  by  the  statute. 
(Little  V.  Hasey,  12  Mass.  Rep.  319.)  In  neither  case  is  the  certificate  of  the  justices 
conclusive  on  these  points.  (Id.)  A  president  of  a  court  martial  was,  in  an  action,  hekl 
liable  to  refund  a  fine  levied  without  personal  notice  to  the  party.  (Capron  v.  Austin, 
7  John.  Rep.  96.)  The  statute  upon  which  this  case  was  decided,  forbade  the  levying 
of  a  fine  until  the  delinquent  should  be  summoned ;  and  the  service  of  the  summons 
vas.by  leaving  a  copy  at  his  place  of  residence,  he  being  absent.  (Id.  98.)  In  Ohio, 
RBident  freeholders  can  bnly  be  sued  before  a  justice  of  the  town  where  they  reside, 
except  in  special  cases.  The  process  may  be  served  personally,  or  by  leaving  a  copy 
at  the  defendant's  dufeUing'housey  or  place  of  abode.  Where  the  return  to  the  process 
stated  the  service  to  (lave  been  by  leaving  a  copy  at  the  defendant's  latt  place  ofren^ 
^9u  ts  /own  ;  lield,  that  such  return  conferred  no  jurisdiction,  and  was  notice  to  the 
joatioe  and  the  party  of  the  defect,  so  as  to  deprive  them  of  protection  for  acts  done 
wider  the  judgment.  Otherwise,  however,  as  to  the  constable  serving  the  execution, 
vbicb  was  regular  on  its  face.    (Harmon  v.  Watrous,  1  Wright's  Rep.  709. 

Service  of  notice  on  the  person,  in  a  foreign  state,  is  a  nullity.  (See  ante,  note  637, 
I^  906.)  An  attachment,  however,  served  on  property  within  the  jurisdiction  of  the 
<^r  issuing  it,  shall  bind  that,  though  it  do  not  the  person.  (Id.  p.  907, 8,  and  cases 
(bere cited.)  But  a  citation,  or  something  equivalent  in  law,  is  in  general  necessary  to 
the  Yalidiiy  of  every,  judgment.  Accordingly  in  Louisiana,  where  in  proceedings  by 
iosohents  against  their  creditors,  those  creditors  not  cited  to  attend  the  eoncvrw  of 
preditoiB  shall  not  be  afiected ;  the  judgment  rendered  in  such  a  case  shall  not  have 
^feroe  of  the  thing  adjudged,  (r€t  judicata.)  (Thomas  v.  Breedlove,  6  Lou.  Rep. 
^S  Cany,  673, 578.  And  see  Bainbridge  v.  Clay,  3  Marl.  Lou.  Rep.  N.  S.  635,  and 
Herring  V.  Levy,  4  id.  483 ;  also  Bernard  v.  Yignaudj  1  Mart«  Lou.  Rep.  N.  S.  1.) 
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The  Trustees  of  the.TbeoIogieal  iiwtitution  at  Andorer,  aAer  hvrmg  niide  m  ex 
parte  report  against  M.,  one  of  the  professors^  voted  that  the  hiteresta  of  the  Selniiiaiy 
required  that  his  connexion  therewith  should  be  dissolved.  They  then  gstre  him  a 
general  notice,  with  liberty,  in  a  qualified  way,  and  with  limited  opportunity^  to  be 
beard,  wnich  he  declined  to  avail  himself  of.  They  then  by  vote  removed  bhn  from 
office.  Held  that  the  vote  was  void,  though  the  trustees  had  jurisdiction  of  the  sub- 
ject  matter.  The  main  ground  taken  by  the  court  was,  that  M.  had  not  had  the  sab* 
Btantial  benefit  of  a  trial.  (Murdock  v.  Phillips  Academy,  19  Pick.  344.  See  pp.  26S  ia 
368.)  Where  the  visitors  and  feoiFees  of  a  school,  dismissed  the  master  for  miscon- 
duct, but  omitted  to  summon  the  master  before  them,  previous  to  such  dismissal;  it 
was  held,  that  they  were  not  entitled  to  maintain  an  ejectment  against  him.  (Dot,  ex 
dem.  £arl  Thanet  v.  Gartham,  1  Bingh.  S57.)  '  In  some  cases,  a  formal  technical  no- 
tice, is  dispensed  with ;  and  if  the  party  has  had  substantial  notice  and  an  opportunity 
of  being  beard,  or  has  been  actually  heard,  the  adjudication  shall  bind  him.  (Van 
Wormer  v.  The  Mayor,  &c.  of  Albany,  1 5  Wend.  262.)  See  ante,  note  687,  p.  908, 9. 

8.  JurisdicHon  with  respect  to  the  process.  There  must  also  be  jurisdiction  of  the 
process.  An  early  case  on  this  subject  is  that  of  Martin  v.  Marshall  and  Key,  (Hob. 
63,)  where  it  was  held,  that  a  prescription  to  direct  precepts  for  appearance,  most  be 
understood  as  authorizing  a  precept  in  writing  only,  and  not  one  by  parol ;  and  because 
the  process  there,  was  of  the  latter  kind,  the  judge  issuing  it,  as  well  as  the  officer  exe- 
cuting it  were  held  liable.  See  S.  C.  stated  3  Wils.  380,  and  recognized  as  good  law  ; 
also,  Grummon  v.  Raymond,  1  Conn.  Rep.  44.  In  such  cases  the  jurisdiction  of  the 
niagistrate  or  court,  so  far  as  it  depends  on  the  process  or  notice  to  the  defendant,  is 
the  same  as  if  there  had  been  no  process  or  notification.  No  valid  judgment  can  be 
rendered.  The  same  is  true  in  all  instances  where  an  inferior  court  has  acted  upon 
process  unknown  to  the  law,  or  which  the  particular  tribunal  could  in  no  case  use. 
(See  Grummon  V.  Raymond,  1  Conn.  Rep.  44;  Allen  v.  Gray,  11  id.  108;  Sayacool 
V.  Boughton,  5  Wend.  Rep.  1 74.) 

The  like  may  be  the  result,  in  instances  where  the  court  has  general  jurisdio* 
tion  over  the  process,  and  yet  jurisdiction  in  the  particular  case  is  wanting;  in  other- 
words,  where  the  process,  though  unauthorized  by  the  circumstances  of  the  case,  would, 
under  other  circumstances,  have  been  proper.  This  is  illustrated  by  tbo^  eanes  where 
the  right  of  issuing  process  depends  upon  certain  proof  being  given,  in  order  to  lay  the 
foundation  of  it,  or  certain  other  preliminary  and  indispensible  requisites  being  com- 
plied with,  the  want  Qf  which  renders  the  whole  void.  Thus,  a  warrant  has  been  hekl 
void  where  it  was  issued  against  a  man  of  a  family,  without  the  requisite  proc^  in- 
quired by  the  statute ;  and  the  persons  at  whose  suit  it  issued  were  adjudged  liable  for 
false  impri8onmen.t*  (Curry  v.  Pringle,  1 1  Johns.  Rep.  444.  Gold  v.  Bissell,  1  Wend. 
210.)  Where,  however,  a  justice  has  authority  in  certain  cases  to  issue  a  war- 
rant without  oath,  and  he  does  so  in  a  wrong  case,  on  account  of  his  ignorance  of  the 
facts,  he  will  not  be  held  responsible  if  he  acts  in  good  faith.  (Rogers  v.  Mulliner,  6 
Wend.  597.)  Where  the  foundation  of  the  warrant,  is  a  previous  summons  returned 
served  by  copy;  unless  the  warrant  is  issued  within  a  reasonaUe  time  after  the  re- 
turn of  the  summons,  it  will  be  held  void.  (Gold  v.  Bissell,  1  Wend.  210.)  <<  In  cases 
where  summons  is  the  regular  process,  a  warrant  without  oath  is  irregular  and  void- 
Without  the  oath,  the  justice  has  no  jurisdiction  over  the  person  of  the  defendant.'' 
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(^d.p.)\S.)  Soy  if  the  affidavit  up6D  which  the  process  issues  is  entirely  insufficient; 
u  where  an  affidavit  stating  '*  the  facts  and  circumslamces"  is  required,  and  the  party 
lUtohte belief  merely.  (Loder  v.  Phelps,  IS  Wend.  46.  See  Comfort  v.  Gillespie, 
<i  404 ;  TaWcnan  v.  Bigelo w,  10  id:  430.)  The  like  has  been  adjudged,  in  Connecticut, 
tthere  a  magistrate  issued  a  warrant  upon  the  complaint  of  a  grand-juror  who,  as  such, 
hid  no  authority  to  prefer  the  complaint,  (Allen  v.  Gray,  1 1  Conn.  Rep.  95.)  The 
ioatice  and  party  ~^were  held  liable  in  trespass  for  proceeding  by  attachment,  without  the 
/equinte  boad  being  executed.  (Adkins  v.  Brewer,  8  CowenVRep.  206.)  Where 
a  ]Q8tice  issued  an  attachment,  without  swearing  a  witness,  (the  statute  requiring 
proof  of  absence  or  concealment,)  he  and  the  party  were  held  liable  in  trespass.  (Vos- 
borgh  V.  Welch,  11  Johns.  Rep.  175.  Adkins  v*  Brewer,  3  Cowen*s  Rep.  206.)  And 
aee  ColVinB  ▼.  Ferris,  14  Johns.  Rep.  846.  So,  if  a  tax  warrant  be  enforced,  issued  on 
tn  abstract  of  the  assessment  list  not  filed  in  time,  the  assessors  are  liable.  (Thames 
Manufacturing  Co.  v.  Lathrop,  7  Conn.  Rep.  550.)  In  like  manner,  on  proceeding  by 
attachment  in  Jjouisiana,  against  an  absconding  debtor,  uo  petition  being  presented 
before  the  affidavit  for  the  attachment,  and  none  being  filed  presently  ailer  the  attach- 
OMQt,  as  required  by  the  code  of  practice;  the  court  held  the  whole  to  be  a  nullity. 
(Lacy  v.Keoley,  S  Mill.  Lou.  Rep.  16,  18.)  So,  if  si  justice  issue  a  search  war- 
not,  without  oath  that  the  goods  are  stolen,  or  suspicion  that  they  are  concealed  id 
the particulfir place  tobe  searched.  (Grummon  v.  Raymond,  1  Conn. Rep. 40.)  But 
the  oath  oTgeneral  suspicion  is  enough.  (£l8ee  v.  Smith,  1  Dowl.  &  Ryl.  97.)  .So, 
where  the  custom  was  that  the  vice-chancellor  of  Oxford  might  grant  a  warrant,  onthe 
oath  oTtbe  plaintiff  that  be  believe$  the  defendant  will  nQt  appear ;  and  the  oath  was, 
that  he  tuspeeted.  (Smith  v.  Bouchier,  2  Str.  d93.  But  see  Van  Steenburgh  v. 
Kortz,  10  Johns.  Rep^  167, 169.)  A  plea  justifying  an  arrest  for  a  crime  on  the  de- 
fendant's complaint,  must  show  an  affidavit  and  warrant  for  a  crime.  A  mere  civil 
ofience,  as  a.false  representation  of  another's  cirqnmstances,  called  "  swindling"  in  the* 
plea,  wiD  not  do.  (Hall  v.  Rogers,  2  Blackf.  429.)  And  a  justice  was  held  liable  for 
minga  warrant  against  a  putative  father,  without  the  complaint  of  the  overseers  of 
(he  poor,  and  this,  though  a  man  imposed  a  complaint  upon  him,  pretending  to  be  their 
attorney;  and  they  (one  of  them  having  power)  afterwards  adopted  the  act.  (Walls- 
^vorth  V.  M*Cullqugh,  10  Johns.  Rep.  93.)  But  quere,  would  not  the  confirmation 
validate  the  complaint  .^  (See  per  Savage,  C.  J.,  at  the  close  of  Wells  v.  Porter,  7  Wend. 
191.)  A  statute  says  a  party  shall  he  brought  before  the  justice.  He  cannot  be  pro- 
ceeded against  by  summons ;  and  even  if  he  appear  on  a  summons  and  object,  and  the 
jwtice  convict  him,  and  cause  him  to  be  taken  in  execution ;  yet  held,  that  the  justice 
vras  a  trespasser.  (Bigelow  v.  Stearns,  19  Johns.  Rep.  89.)  See  Capron  v.  Austin, 
7  Johns.  Rep.  96,  supra. 

ProGesihaB  been  held  void,  in  several  instances,  for  a  defect  in  its  frame.  Accord- 
ingly, if  a  justice  make  an  execution  returnable  in  60,  where  it  should  be  in  90  days,  it 
is  void.  (Toof  r.  Bentley,  5  Wend.  276..  See  S.  P.  9  Wend.  8S8.)  In  Massachuseits, 
a  justice's  execution  roisreciting  the  recognizance  as  to  date  and  amount,  was  held  void. 
(AJbec  V.  Ward,  8  Mass.  Rep.  79.) 

Other  irregularities  have  been  held  to  render  process  void.  A  justice  issued  exe- 
eotkm  short  of  34  hours  from  the  time  of  giving  judgment,  the  statute  requiring  he 
ihoQU  wait  34  hours.    Held,  that  he  was  a  trespasser.    (Briggs  v.  Wardwell,  10 
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M888.  Rep,  S56.)  This  was  put  on  the  ground  of  its  being  a  ministeiial  act  in  Maasacha' 
setts,  the  justice  having  no  discretion.  (Id.)  So,  where  he  had  a  right  to  issue  exe- 
cution on  oath  made  at  the  time  of  judgment,  tlie  plaintiiff  was  held  a  trespasser  in 
obtaining  and  levying  an  execution  at  a  subsequent  time,  though  on  an  oath  regular  in 
other  respects.    (Sellick  v.  Brown,  .19  Johns.  Rep.  271.) 

4.  Jurisdiaion  with  respect  to  other  preaeribed  modes  of  proceeding,  A  statute  au- 
thorizes a  court  to  discharge  an  insolvent  who  had  surrendered  before  a  certain  time. 
To  give  jurisdiction,,  his  surrender  or  imprisonment  before  that  time,  must  appear. 
(Ladbroke  v.  James,  Willea*  199;  and  see  Service  t.  Heermance,  1  John.  Rep.  91, 
93.)  Where  a  petition  of  tlie  insolvent  and  three-fourths  of  the  creditors  are  neces- 
sary, this  should  appear.  So  of  his  residence  in  the  county.  (Wyman  v.  Mitchell,  1 
Cowen's  Rep.  316.    Frary  v.  Dakin,  7  John.  Rep.  75,  79, 80.) 

Where  a  petit  larceny  had  been  tried  at  a  court  of  special  sessions  in  New- York, 
held,  that  the  fact  of  the  criminal  not  having  given  bail  within  48  hours,  or  that  he 
consented  to  b  trial  before,  should  appear  on  the  record  in  order  to  show  that  the  jus- 
tices had  jurisdiction.    (Powers  v.  The  People,  4  John.  R.  293.) 

Where  town  and  county  taxes  were  required  to  be  assessed  and  listed  separately, 
and  the  valuation  lodged  in  the  town  clerk's  or  an  assessor's  office,  the  omission  of 
either  of  these  furmulee,  each  of  which  was  essential  to  a  due  search,  washolden  to  ren- 
der the  assessment  void,  and  the  assessors  liable  in  trespass.  (Thayer  v.  Steams,  1 
Pick.  482.  And  see  Blossom  v.  Cannon,  14  Mass.  Rep.  177.)  So  if  any  tax  be  as- 
sessed without  first  making  a  list.  (Thurston  v.  Little,  3  Mass.  Rep.  429.)  And  there 
must  be  a  new  valuation  for  the  year.  If  the  old  one  be  used,  all  is  void,  and  trespass 
lies.  (Nason  v.  Whitney,  1  Pick.  140.)  So  if  it  were  made  by  the  toum  and  not  iheparuh 
assessors.  (Granger  v.  Parsons,  2  Pick.  392.)  So  if  a  tax,  once  legally  laid,  be  re-as- 
sessed.  (Inglee  v.  Bosworth,  5  Pick.  498.)  So  if,  in  New- York,  the  trustees  of  a 
school  district  issue  their  warrant  for  a  tax  based  on  a  town  assessment  roll  not  the 
last,  (for  the  statate  fixes  it  to  the  last,)  they  are  trespassers  ;  but  not  the  collector. 
(Alexander  v.  Hoyt,  7  Wend.  89.)  A  statute  authorizes  a  justice  to  take  a  recogni- 
zance ;  if  he  take  a  bond,  it  is  void.  (Johnson  v.  Randall,  7  Mass.  Rep.  340.  Merrill 
V.  Prince,  id.  396.) 

If  a  judge  proceed  summarily  under  the  landlord  and  tenant  act,  without  a  proper 
affidavit,  he  is  a  trespasser,  as  well  as  the  party.  (M'Coy  v.  Hyde, '8  Cowen's  Rep. 
68.  Evertson  v.  Sutton,  .5  Wend.  281,  285.  And  see  also  Gallatian  v.  Cunningham, 
8  Cowen,  361 ,  and  Sheppafd  v.  Sheppard,  5  Halst.  250.)  So  where  the  C.  P.  proceed 
on  an  appeal,  no  regular  bond  (e.  g.  in  a  full  penalty)  being  given  in  order  to  institute 
an  appeal  from  the  justice,  all  is  void.    (Latham  v.  Egerton,  9  Cowen's  Rep.  227.) 

A  judgment  rendered  by  a  justice  of  the  peace,  on  a  verdict  received.in  the  absence 
ofthe  plaintifi*,  is  not  void  but  voidabje  only ;  and  its  validity  is  not  enquirable  into 
collaterally.    (Relyea  v.  Ramsay,  2  Wend.  602.) 

Where  an  officer's  powers  are  superseded,  his  subsequent  proceedings  will  be  re- 
garded as ^orarn  w  «  judiee,  and  void.  Accordingly,  trespass  was  held  to  lie  against  a 
iustice,'who  proceeded  (inforcible  entry)  afler  a  certiorari  served  on  him.  (Case  v. 
Shepherd,  2  John.  Cas.  27.)  An  appeal  being  regularly  entered  from  a  justice's  judg^ 
ment,  it  then  ceases  to  be  a  judgment ;  and  no  action  lies  on  it.  (Marshall  v.  Lester, 
1  N.  Car.  Law  Repos.  100.) 
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5.  Jm$dktim  with  respect  to  the  time  and  place  of  holding  the  court  or  doing  the  act. 
The  proceeding  may  likewise  be  assailed,  and  that  too  collaterally,  because  the  court 
or  magiBtrates  act  at  a  place  without  their  territorial  jurisdiction,  or  at  a  time  not  author- 
ized by  law.  (Said  in  case  of  the  Marshalsea,  10  Rep.  76,  7.  Flat's  case,  Plowd. 
ComiD.  S7,  b.)  Thi9  was  held  of  a  justice  of  Granville  county,  who  rendered  a  judg- 
zoeDtJD  Franklin  county.  (Hamilton  v.  Wright,  4  Hawks,  383.)  And  where  the 
loagistrate  is  territorially  limited,  as  if  he  be  bound  to  sit  Within  the  verge  of  the  palace, 
liii  acta  sitting  elsewhere  are  coram  nonjudice  and  void.  (Plat's  case,  Plowd.  Comm. 
8T,*b.'  10  Rep.  77,  and  the  authorities  there  cited.) 

So  as  to  the  time  of  doing  the  act.  A  justice  convicted  a  man  for  a  contempt  com- 
nutted  iabis  presence,  and  issued  a  Warrant  of  commitment,  which  was  executed,  but 
the  conviction  did  not  take  place  while  the  justice  was  acting  ofBcially :  held,  beyond  his 
jnriadiction,  and  that  he  was  liable  for  a  false  imprisonment.  (Filler  v.  Probasco,  2 
Browne,  157, 142^  3.  See  also  State  v.  Applegate,  2  M'Cord,  1 10.)  So  of  a  circuit  court, 
wte  issued  an  attachment  in  vacation,  for  violation  of  an  injunction,  ^nd  held,  that 
the  officer  could  not  justify  under  it.  But  it  was  agreed,  that  this  is  so  only  where  chan- 
cery powers  are  merely  incidental  to  a  court  of  law,  which  has  its  stated  terms;  a  court 
of  chancery,  as  such,  being  always  open.  (Taylor  v.  Moffalt,  2  Blacki:  805.)  So  of 
%  judgment  entered  in  vacation.  (Penn  v.  Meeks,  1  Penningt.  151.)  But  there,  the 
wcord  was  void  on  its  ftce.  (See  Den  v.  Downam,  1  Green,  144.)  It  would  be  oth- 
erwise, even  as  to  a  stranger,  were  the  judgment  valid  oh  its  face.  (id.  143,  4.)  A 
record  of  conviction,  showing  that  after  the  court  had  adjourned  to  the  2d  July,  it  did  - 
Dot  re-assemble  till  the  4ih,  and  that  the  prisoner  was  convicted  the  5th,  was  held  void, 
and  the  prisoner  was  re-tried.    (Rex  v.  Bowman,  6  Car.  &  Payne,  387.) 

But  provisions  in  respect  to  time,  are  not  always  to  be  observed  as  conditions  prece- 
dent, and  essential  to  jurisdiction.  It  depends  on  the  object,  and  especially  the  necessity 
oTadbering  to  the  exact  time  with  a  view  to  the  action  of  others.  In  general,  where  time  is 
prescribed  vrithin  which  an  official  act  shall  be  done,  this  is  but  directory  ;  as,  that  a 
court  martial  shall  be  convened  oni  or  before  the  Ist  June ;  it  shall  not  be  holden  void 
or  its  acts  toram  nonjudice,  though  not  convened  till  July.  (People  v.  Allen,  6  Wend. 
^•)  And  in  Pond  v.  Negus,  (3  Mass.  Rep.  230,)  it  was  held,  that  assessors,  directed 
to  assess  a  tax  in  30  days  after  they  were  furnished  with  a  certificate  of  the  vote,  were 
not  tied  down  to  that  lime,  but  might  do  it  afterwards. 

6.  JmsdictUm  with  respect  to  the  constUuUon  of  the  court.  A  member  of  an  in« 
feriorcourf,  who  justifies  as  such,  may  also  be  called  on  to  show  that  it  was  regularly 
^^''istittfted.  (See  ante,  note  637,p.  903.)  This  was  held,  in  Pennsylvania,  of  a  militia 
court  of  three  commissioned  officers  appointed  by  the  commanding  officer  of  the  regi- 
''^t;  and  it  was  adjudged  that  the  defendant,  who  was  a  member  of  the  court  and 
^^ttojustify  under  the  proceedings,  must  show,  not  only  that  the  members  of  the 
co^rtwere  officers,  by  producing  their  commissions,  and  tliat  they  took  the  oath  pre- 
■cn^djbut  that  be  must  also  by  the  same  measure  of  evidence,  show  that  the  com- 
loaoding  officer  was  qualified.  (Wilson  v.  John,  2  Binn.  209.)  The  like  doctrine 
^fiahaequently  held  as  against  the  collector  of  military  fines  who  sought  to  justify 
«Dder  limilar  proceedings,  (Fox  r.  Wood,  1  Rawle,  148.)  See  also  Moore  v.  Hous- 
ton, 9  Serg.  &  Rawle,  291.  Quere,  however ;  for  a^  we  have  before  seen,  such  mat- 
to*  rdating  to  official  rank,  may  be  proved  by  acts  and  reputation.  •  (Ante,  note  427, 
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p.  554, 5 ;  also  ante,  note  475,  ^.626,  7.  And  see  S.  P.  Jacob  v.  The  United  States, 
1  Brockenb.  520;  Burchfield  v.  M'Cauley,  S  Watts' Rep.  9;  Neale  v.  The  Overseers, 
5  id.  53S ;  Murrell  v.  Smith,  3  Dana,  462.)  The  decision  of  <5ommJ8sioner8  to  settle 
the  boundaries  of  land  between  parties,  (a  court  of  singularly  extraordinary  powers  ia 
Maryland,)  was  declared  void,  because  the  statute  was  not  fairly  and  honestly  fulfilled 
in  their  selection  by  the  parties.    (Wickes  v.  Caulk,  5  Harr.  &' John.  86,  43,  4.) 

In  Massachusetts,  in  an  acxion  brought  for  a  military  fine,  the  proceedings  of  the 
court  which  imposed  the  fine  were  adjudged  void,  because  they  proceeded  without  a 
judge  advocate  legally  appointed.  The  acting  judge  advocate  was  appointed  j>fis  fern., 
there  being  a  vacancy  in  that  office  at  the  time ;  and  held,  that  the  court  had  no  power 
to  make  such  appointment,  and  therefore  the  court  was  irregukrly  organized.  (Brooks 
▼.Adams,  11  Pick;  441.) 

In  New- York,  if  a  justice  who  is  a  taviern-keeper  (Schermerborn  v.  Tripp,  3  Cain* 
Rep.  108,  Clayton  v.  Per  Dun,  13  John.  Rep.  218,)  or  living  in  a  house  where  a  tav- 
ern is  kept,  (Low  v.  Price,  8  John.  Rep.  409,)  try  a  cause,  all  is  void  ;  for  the  /statute 
(1  N.  Y.  R.  Laws,  397,)  provides  that  a  justice  so  situated  shall  not  try  civil  causes. 

In  Massachusetts,  if  a  justice  be  interested  he  cannot  try,  though  he  may  issue  his 
warrant  against  one  travelling  on  Sunday.  This  is  by  statute.  (Pearce  v.  Atwood, 
13  Mass.  R.  924,  340.)-  If  he  try,  and  issue  execution,  he  is  a  trespasser,    (id.) 

In  Vcrmontj'by  statute,  a  justice  related  to  the  party  .within  the  4tb  degree,  or  in- 
terested, shall  not  take  cognizance  of  the  tsause.  Within  this  statute  the  confession  of 
a  judgment,  in  favor  of  a  creditor  so  related,  is  coram  non  judiee,  and  void^  (Hitt  r. 
Wait,  5  Verm.  Rep.  124.)  So,  if  the  justice  enter  up  judgment  by  confession  on  hia 
own  demand.    (Bates  v.  Thompson,  2  Chip.  Rep.  96.) 

In  like  manner,  under  the  Virginia  statute,  an  insolvent  discharge  granted  by  justices, 
one  of  whom  was  interested,  was  held  void.    (Slacum  v.  Simms,.5  Cranch,  36S.) 

As  to  the  conseqncnces  of  this  want  of  jurisdiction,  they  have  in  several  instances 
been  noticed  as  we  passed  over  the  cases.  One  of  the  most  obvious  of  them  is,  tliat 
if  the  former  court  had  no  jurisdiction,  the  trial  will  not  bar  a  second  suit;  as  if  it  had 
no  jurisdiction  of  the  subject  matter  or  ofience.  (Per  Shaw,  Ch.  J.,  in  Common  wealth 
Y.  Raby,  12  Pick.  502.)  Accordingly^  where  assault  and  battery  was  brpoght  in  a 
justice's  court,  for  negligently  firing  a  pistol,  and  judgment  was  rendered  against  the 
plaintiff  on  the  merits,  this  was  held  no  bar  to  a  subsequent  action  on  the  case  for  the 
same  ofience ;  because  the  justice's  court .  had  no  jurisdiction  of  an  action  of  assault 
and  battery.  (Blin  v.  Campbell,  14  John.  Rep.  432.)  We  have  given  a  variety  of 
cases  shewing  such  result  from  a  want  of  jurisdiction,  supra.  So  where  a  justice  in 
Kentucky  tried  and  decided  an  action  on  a  note  payable  in  specific  articles;  (the  stat- 
ute not' authorizing  this,)  and  the  same  cause,  on  appeal,  was  reviewed  and  decided  in 
the  circuit  court,  all  was  held  a  nullity ,xand  no  bar  to  a  second  suit.  (Reading  v^. 
Price,  8  J.  J.  Marsh.  61, 2.) 

The  general  doctrine  is  sustained  in  the  most  striking  point  of  view,  on  the  question 
so  much  agitated  iii  exclusive  jurisdictions,  e.  g.  a  decree  for. or  against  a  will  of  per- 
sonalty in  the  ecclesiastical  court,  which  must  be  entirely  disregarded  as  to  the  very 
point  decided,  on  the  same  question  arising  as  to  a  devise  in  the  same  will;  and 
so  vice  versa,  as  to  a  decree  or  judgment  upon  the  realty,  when  invoked  as  to  the  per- 
sonalty.   The  cases  on  this  head  are  collected,  ante,  note  620,  p.  861,  2,  et  seq.    The 
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reason,  nys  Baron  YelvertoO)  in  Huone  v.  Burton,  1'  Ridgw.  Irish  P.  C.  S77,  is  evi* 
deotiy  because  4be  validity  of  the  two  testamentary  diaposrtions  is  triable  by  different 

The  decieions  of  a  court  having  no  jurisdiction,  will  not  be  regarded  a$  evidence 
of  the  facts  adjudged.  This  was  noticed,  ante,  note  586,  p.  826 ;  and  the  cases  there 
cited  will  be  (bund  equally  jjertinent  to  our  p^e8ent  subject.  Ths  doctrine  will  be 
fottixl  recognized  in  most -of  the  authorities  supra. 

Irregularities  in  respect  to  acquiring  jurisdiction,  (as  if  in  a  case  of  attachment,  in 
LoaisiaDa,  the  court  omit  to  appoint  a  curator  ad  hoe,  under  circumstances  in  whic|i 
the  code  of  practice  requires  thin,)  have  been  held  to  render  the  proceeding  a  mere  nul- 
lity; iod  a  third  party,  or  stranger,  being  proceeded  against  in  virtue  of  any  pre^ 
tended  right  or  title  derived  from  a  judgment  in  such  a  matter,  may  avail  himself 
oTitsoallity.    (Collins  v.  Batterson,  3  Mill.  Lou.  Rep.  342,  345.) 

With  regard,  however,  to  the  relative   protection  afibrded  by  certain  sentences, 
jadgmenta,  process,  &c.  there  is  a  very  unpleasant  appearance  of  contrariety,  especially 
amoag  ilie  older  cases.    The  English  books  exhibit  several  startling  anomalies,  some 
of  which  it  most  be  confessed  are  more  likely  to  serve  as  matters  of  mere  curios- 
ity, tfaao  as  a  medium  of  instruction.    Such  we  deem  the  folbwing:  By.  the  game 
laws,  to  kill  a  hare,  8&c.  without  being  qualified,  subjeoted  to*i85  for  each  oiSence. 
The  plaiotiff  killed  five  bares  the  same  day,  which  in  law  would  be  but  one  ofience ; 
for  auch  acts  on  the  same  day  shall  not  be '  severable.  ^  The  justice  considered 
them  five  separate  offences,  and  imposed.  iS35  penafty;    and  the  constable  who 
distrained,  was  held  fiabie  in  ret^levin  for  this  mistake  of  jurisdiction  by  the  jus- 
tice. (Marriott  v.  Shaw,  Com«  Rep.  373.)    So,  where  four  several  penalties  were 
imposed,  for  four  several  acts  of  sflling  bread  on  Sunjday,  by  four  several  oon- 
victkioa  of  5s.  each,  and  distress  warrants  were  issued  as  for  separate  offences,  both 
the  JQBtice  and  constables  were  held  liable  in  trespass.    Lonl  Mansfield  said,  that 
the  justice  had  no  jurisdiction   after  he  convicted  the  phintiff  in  the  first  penalty ; 
and  DO  distinction  was  sought  to  be  made  in  favor  of  the  constables,  though  their 
warrants  were  valid  on  their  face.    Aston,  J.  inquires,  suppose  no  ofience  at  all  had 
been  committed?  and  he  insists  that  the  justice,  &c.  would  in  that  case  be  liable. 
(Crepps  ▼.  Durden,  Cowp.  Rep.  640.)    This  certainly  looks  much  like  cpnvicting  ai 
jodge  in  trespass  for  overruling  a  legal  bar  to  the  action,  or  for  finding  one  guilty, 
where  there  happens  not  to  be  guilt ;  and  at  any  rate  it  is  dealing  with  the  constable 
ffloai  unmercifully.    Surely  this  mtist  rank  as  one  of  Lord  Mansfield's  hasty  decisions. 
The  great  case  of  Gwinne  v.  Poole  was  not  cited.    In  The  Queen  v.  Mathews,  (10 
Mod.  36,)  there  was  a  motion  to  quash  such  a  conviction,  which  seems  to  have  been 
a  more  legal  remedy;  and  in  Brooke  v.  Milliken,  (3  T.  R.  509,)  the  K.  B'.  seem  to 
btve  agreed  with  the  justice  whom  Lord  Mansfield  punished.    Would  Lord  Mans- 
field have  sustained  an  action  against  Lord  Kenyon,  who  delivered  the  opinion  in  the 
last  cause?  * 

la  Wise  v.  Withers,  (3  Cranch,  831,)  it  was  held,  that  there  being  ft  want  of  juris- 
diction of  the  person,  the  process  would  not  protect  the  collector,  though  fair  on  its 
&ce;  and  that  the  court  and  officer  were  all  trespassers;  and  such  iasaid  to  be  the 
general  rale,  where  the  court  lacks  jurisdictu>n.  (3  Cranch,  337.)  This  case  is  cited 
tod  approved  to  Mifls  v.  MartsD,  (19  John.  Rep.  35.)    In  Smith  v.  Shaw,  supra,  (18 
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Johns.  Rep.  ^67,)  the  HahlUty  of  the  ministerial  officer  was  pit,  in  one  part  ofthe  court's 
opinion,  on  the  ground  that  the  officer  was  not  subordinate  and  bound  to  obey  the  pre 
cess;  conceding  that  had  he  been  proVost  marshal  he  might  have  been  protected,  (id. 
366,  7 ;)  and  the  court,  iiesitale  to  go  the  length  of  Wise  v.  Withers,  surpra.  And  see 
the  dissenting  ar^ment  of  Spencer,  J.  id.  268  to  27S;  and  per  Marcy,  J.  in  Savacool 
▼.  Boughton,  5  Wend.  176,  7.  In  Pearce  v.  Atwood,  supra,  the  reason  given  against 
the  officer  is,  that  the  non-residehce  of  the  [)erson^  in  the  justice's  county  appeared  on 
the  face  of  the  warrant.  (19  Mass.  Rep.  S44.)  Otherwise,  semb.  he  would  not  have 
been  liable.    (Id.  841,3.) 

It  was  said  by  Reeve,  C.  J.,  in  Gruroon  v.  Raymond,  (1  Conn.  Rep.  46,)  that  where 
the  forms  conferring  jurisdiction  are  not  complied  with  by  the  court  or  magistrate, 
the  officer  serving  the  process  is  liable.  But  Smith  v.  Bouchier,  (2  Str.  995,)  relied  on 
by  the  C.  J.  is  surely  not  in  point.  That  was  a  case  o^ignorantia  faeli,  within  Gwinne 
^:v.  Poole ;  so  the  court  distinctly  said ;  and  they  agree  that  the  officer  should  not  be 
liable,  but  only  the  judge  who  knew  of  the  defect.  The  reason,  in  Strange,  is,  that  the 
officer  had  joined  the  magistrate  in  the  plea  of  justific^ation.*  It  turned  purely  on  the 
form  of  pleading.  And  this  is  still  more  plain  by  Philips  v.  Biron,  (1  Str.  509,)  to 
which  they  refer.  Ypt  this  reason  is  put  with  a  quere'in  Perkin  v.  Proctor,  by  the 
court,  (3  Wils.  385))  who.incline  that  the  officer  would  be  liable.  See  a  farther  history 
of  Smith  V.  Bouchier,  by  Marrcy,  J.,  in  Savacool  y.  Boughton,  5  Wend.  173.  And  it 
was  agreed,  in  Albee  v.  Ward,  supra,  that  though  the  execution  was  void  for  the  mis- 
recital  of  the  recognizance,  yeC  it  should  protect  the  officer;  but  the  plaintiff  and  jns- 
tlce  should  be  liable.  (8  Mass.  Rep.  84,  5.)  So  the  party  shall  be  protected  if  he  ap- 
ply, regularly  and  generally  on  a  proper  oath,  for  an  execution ;  though  the  justice 
(without  the  party's  direction)  issue  it  against  ^e  body,  when  it  should  have  gone 
against  the  property  only.  (Taylor  v.  Trask,  7  Cowen's  Rep.  249.)  In  Toof  t. 
Bently,  supra,  Savage,  C.  J.,  says  the  constable  was  liable,  because  the  execution  wu 
on  its  face,  such  an  one  as  should  have  run  90  instead  of  60  days.  (5  Wend.  377.) 
See  a  broad and.unqualified  remark,  that  without  jurisdiction  in  the  court  or  magistrate, 
no  one  shall  be  protected,  per  Trimble,  J.,  in  Elliott  y.  Peirsol,  (1  Pet.  S.  C.  Rep. 
340.)  But  see  per  Marcy,  J.,  in-  SaVacool  v.  Boughton,  (5  Wend.  179.)  In  Gold 
y.  Blssell,  supra,  (1  Wend.  310,)  the  general  expression  of  the  G.  J.,  at  p.  212,  is 
equally  bipad  with  that  of  Trimble,  J.,  supra,  but  is  qualified  in  tha^  same  way,  by 
Marcy,  J.,  in  Savacool  v.  Boughton,  and  by  the  G.  J.  himself,  in  Rogers  v.  MuHiner,  6 
Wend.  602.  It  has  indeed  been  said  and  hekl  in  several  cases,  thai  the  court  wanting 
jurisdiction,  its  process  shall  not  protect  the  officer,  (Woodard  v.  Paine,  15  Johns.  Rep. 
493;)  as  where  a  justice,  in  New- York,  took  cognizance  of  an  action  of  assault  and 
battery.  (S.  C.  also  stated,  supra.)  And  so,  where  a  court  having  jurisdiction  of 
covenant  and  debt*  only,  took  cognizance  of  assumpsit,  (case  of  the  Marehalsea,  10 
Rep.  76.)  Thpujgh  Powell,  B.,  said,  in  Gwinne  v*.  Poole,  supra,  the  liability  of  the 
officer  was,  in  that  case,  because  he  ought  to  have  known  that  the  party  was  not  en- 
rolled of  the  king's  household.  It  was  agreed  in  the  above  tax  assessment  cases  that 
the  collectors  were  liable,  without  always  giving  the  scienter  as  a  reason ;  but  that  rea- 
son may  be  gathered  from  Gwinne  v.  Poole,  supra,  especially  where  the  restriction 
is  territorial  The  collector,  a  corporate  officer,  is  bound  to  notice  it;  and  where  the 
Asaessment  is  on  property  not  assessable  by  law»  this  might  perhaps  appear  on  his 
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varrut,  and  his  waDt  o£  knowledge  would  then  be  ighormUia  legU.  Apd  where  he 
does  not  koow  it,  as  where  the  cause  of  action  is  transitory,  Willes,  C.  J.,  in  Moravia 
T.  Sloper,  (Willes,  S4^)  follows  Powell  B.,  in  Gwinne  v.  Poole,  that  he  is  not  liable ; 
and  be  cites  many  cases  to  that  distinction ;  though  he  insists  that  the  plaintiff  and  his 
attoniey  shall  always 4)e  liable^  It  will  be  aeen  by  one  of  the  cases  cited  by  him,  that 
this  want  of  jurisdiction  shall  no  more  afiect  the  officer,  than  the  common  case  of  an 
irregnlar  proceeding  in  a  court  ofrecdrd,  on  which  his  process  is  founded,  and  where 
he,  though  not.  the  party  or  attorney,  shall  always  be  protected  even  afUr  the  pro- 
ceeding is  set  aside.  The  case  he  cites  to  this  effect  is  Turner  v.  Felgate,  1  Lev.  95. 
Aootber  case  (Cotes  v.  Mitchell,  8  Lev.  20,)  is,  that  process  shall  protect  the  sheriff, 
even  though  there  be  no  judgment.  (Per  Holt,  C.  J.,  Garth.  443,  S.  P.)  Other  cases 
cited  by  him,  xie.  Hodson  v.  Cooke,  1  Ventr.  369,  and  Higginson  v.  Martin,  3  Mod* 
195,  and  especially  as  this  last  case  stands  repbrted  in  1  Freem.333,  are  in  point,  that 
the  officer  shall  be  protected  by  the  process  of  an  inferior  court,  though  the  cause  of 
action  arose  without  its  territorial  jurisdiction.  And  where  a  town  meeting  ordered 
and  caused  to  be  levied  a  tax  for  support  of  the  national  defence ;  though  the  asses- 
sors wereholdeo  liable  in  trespass,  yet  Parker,  C.  J.  concedes  that  the  collectors  shoukt 
w>i]3t\  kt  they  act  under  a  warrant  from  a  power  over  the  subject  matter  in  the  ab- 
stract; as  authority  to  assess  a  tax,  though  not  the  tax;  and  it  would  be  dangerous  to 
albwmere  ministerial  officers  to  exercise  their  judgment  upon  the  proceedings  of  tfaehr 
masters.  Quere ;  if  the  want  of  power  appears  on  the  face  of  tlieir  warrant  A 
pound  keeper  is  not  liable,  though  he  receive  and  detain  cattle  taken  by  the  distrainor, 
vitiiout  any  pretence  of  right ;  "  for  he  takes  the  cattle,  as  he  ]h  obliged  to  do,  at  tbe 
perO  of  tbe  person  who  brings  them ;  and  there  is  no  judgment,  no  direction,  no  writ- 
ten warrant  or  examination  to  be  had  by  him."  (Badkin  v.  Powell,  Cowp.  476, 478. 
Sec  7  Conn.  Rep.  557.)  In  the  above  case  of  Pearce  v.  Atwood,  (13  Mass.  Rep.  384,) 
it  was  altowed,  that. the  constable  executing  the  warrant  should  be  protected,  though 
tbe  justice  was  interested ;  for  he  might  issue  a  warrant,  though  he  could  not  try. 
SiresB  is  laid  on  the  distinction  that  the  jurisdiction  does  or  does  not  appear  on  the  fiice 
of  tbe  warrant.  (Id.  341,  2.)  In  Hill  v.  Wait,  .supra,  it  was  agreed,  that  the  execu- 
tion appearing  fair,  the  officer  could  not  be  made  liable  as  a  trespasser.  (5  Verm.  ' 
Rep.  125.)  Iq  Tennessee,  an  execution  against  persons  becoming  surety  by  parol  to 
pay  a  judgment  is  a  nullity ;  and  where  an  execution  is  founded  on  the  mere  return  of 
the  constable  to  a  previous  executk)n,  he  is  not  protected  in  executing  the  last.  (Mar- 
tin V.  England,  5  Yerg.  313,  318.) 

All  tbe  cases  agree,  that.process  void  on  its  face  shall  not  protect  the  officer.  As  to 
process  void  for  want  of  jurisdiction,  and  that  appearing,  see  Morse  v.  James,  Willes, 
ISS.  There,  the  warrant  appeared  to  have  issued  out  of  a  court  not  in  session ;  and 
>t  P- 198,  an  instance. is  put  of  an  English  justice  issuing  a  capias  in  debt,  whereof  the 
constable  is  bound  to  know  that  he  has  no  jurisdiction.^  And  it  is  so  in  general,  where 
the  magistrate  has  no  jurisdiction  of  the  process ;  as  where  a  warrant  is  to  search  all 
suspected  places.  The  ignorance  of  the  officer,  if  it  exist,  is  of  law,  which  shaU  not 
excuse.  (Grumon  v.  Raymond,  1  Conn.  Rep.  40,  43,  4,  and  the  cases  cited  at  tbe 
latter  page,  especially  Martin  v.  Marshall,  Hob.  63.)  So,  where  the  warrant  shows  a 
case  io  which  a  summons  only  could  issue,  it  will  not  protect  either  the  magistrate  or 
officer.   (Shergold  v.  Holloway,  2  Str.  1003.)    And  this  rule  is  expressly  laid  down 
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by  Marey^  J.  in  Savaoool  v.  Elbughton,  (&  Wend.  181,)  as  to  a  case  where  there  is, 
apparent  on  the  prbcess,  a  want  of  jurisdiction- over  either  the  subject  matter  or  per- 
son. If  the  officer  throws  himself  on  the  process  standing  alone  without  the  judgment, 
he'  must  shew  enough  of  the  process  to  make  it  gojod  on  its  faee.  (Cleaveland  ▼.  Ro- 
gers, 6  Wend.  438,  in  connexion  with  what  was  said  of  this  ease  in  Coon  v.  Ogden^ 
13  Wend.  499.)  A  constable  was  held  a  trespasser  in  executing  a  general  search 
warrant,  not  specifying  place  nor  goods.  (Sand ford  v.  Nichols,  18  Mass.  Rep.  386, 
388,  9.)  So,  where  the  warrant  of  arrest  for  a  crime  stated  only  repert  and  common 
rumor  of  fl^  party's  guih.  (Connor  v.  Commonwealth,  S  Binn.  S8,  44.)  So  of  a  war- 
rant not  directed  to  any  officer  competent  to  execute  it.  (Hali  v.  Moore,  Addis.  Rep. 
•76.)  The  direction  was  in  blank,  "  To  any  constable  of-  '  '  .*'  (id.)  So  of  an 
execution  issued  ,and  purporting  to  he  renewed  by  a  justice,  the  renewal  not  being 
ngned  6y  him,  as  required  by  3  R.  S.  N.  Y.  351,  §145;  which  ^as  construed  to  mean 
the  actual  af&xing  of  his  name.  (Barhydt  v.  Valk,  13  Wend.  145^  146, 7.)  A  mitti- 
mus should  always  recite  the  cause  of  commitment,  to  inform  the  judge  on  habeas 
corpus.  If  it  does  not,  the  prisoner  will  be  discharged^  Ifon  complaint,  it  shquki  re- 
jBite  the  complaint.  (Commonwealth  v.  Ward,  4  Mass.  Rep.  497.)  Where  it  is  ap- 
parent on  the  face  of  a  certificate  of  discharge  of  an  insolvent,  that  a  citation  was  not 
.  properly  served  on  the  insolvent's  creditor  to  shew  cause  against  the  discharge,  the 
certificate  will  not  protect  the  jailer  against  an  action  for  the  escape*  (Adams  v.  Mat- 
tocks, Brayt.  199.)  And  see  Taylor  v.  Mofiatt,'3  Blackf.  805,  308.  Where  tlie  cap- 
tain  of  ft  military  company  issued  a  warrant,  which  stated  4t  to  be  for  the  eoUection  of. 
"  a  fine  legally  imposed,"'  without  showing  hy  wham  the  fine  was  imposed,  held,  that 
the  Warrant  aQbrded  no  protection  to  the  officer  executing  it,  or  the  captain  who  issued 
it  The  warrant,  say  the  court,  must  show  jurisdiction  upon  its  face;  or  it  is  void. 
(Hall  V.  Howd,  10  Conn.  Rep.  514.    See  10  Wend.  63,  3,  4.) 

Where  the  want  of  jurisdiction  is  not  known  to  the  officer,  he  shall  be  protected, 
thouffh  the  magistrate  party  and  attorney  are  liable ;  as  if  an  inferior  court,  in  Eng- 
land, issue  an  attachment  without  a  previous  summons.  (Moravia  v.  Sloper,  80 ; 
and  see  the  authorities  cited  at.p.  $4,  by  Willes,  O.  J.)  And  where  a  warrant  should 
*  have  issued,  but  the  justice  proceeded  by  summons,  and  issued  execution,  he  was  hol- 
den  liable.    (Bigelow  v.  Stearns,  19  John.  Rep.  39.) 

.  We  have  thus  gone  through,  as  we  proposed,  with  various  quesik)n8  upon  the 
conclusiveness  as  evidence,  of  the  proceedings,  judgments,  sentenceSj  &c.,  and  process 
of  inferior  jurisdictions.  If  there  be  numerous  discrepancies  in  the  cases,  the  remark 
is  certainly  not  confined  to  the  American  courts.  They  are  traceable  to  the  common 
source  of  juridical  dissonance,  the  difficulty  of  applying  principles,  in  which  the  courts 
all  agree,  to  cases  of  almost  every  variety  in  the  combination  of  their  circumstances. 

In  respect  to  several  broken  lines  or  classes  of  cases,  hardly  any  attempt  has  yet 
been  made  to  reduce  them  back  to  a  uniform  rank.  In  the  main  they  are  consistent, 
calling  merely  for  the  rejection  of  scattered  anomalies. 

With  regard  to  the  doctrine  of  protection,  above  considered,  we  are  happy  to  see 
that  the  authorities  are  gradually  getting  back  to  the  sound  and  broad  distinc- 
tions drawn  by  Baron  Powell,  in  Gwinne  v.  Pool.  We  have  ah^eady  noticed  several 
modern  cases,  both  English  and  American,  looking  that  way.  Yet  there  were  such 
aroentable  departures,  that^when  the  supreme  court  of  New-Tork  waked  entirely,  as 
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It  fioaHy  did,  to  the  question,  li  was  amid  a  labyrinth  quite  as  embarasing,  and  in  the 
face  of  an  array  quite  as  formidable,  as  that  which  the  Exchequer  was  obliged  to  en- 
counter in  Gwinne  ▼.  Poole.  The  case  upon  which  the  supreme  court  were  called  to 
act,  was  that  of  an  arrest  under  execution  upon  a  justice's  judgment,  void  for  want  of 
original  process  ap|)earance  or  other  authority.  The  action  was  assault  and  false  im- 
IMTisonment  against  the  constable.  He  justified  by  pleading  the  judgment  and  execu- 
tioo,  to  which  the  plaintifi*  replied  the  above  facts  going  to  the  jurisdiction  ;  and  up- 
on the  latter  there  was  a  demurrer  and  joinder.  The  court  held,  that  the  process 
was,  f<r  le,  a  protection' to  the  constable.  And  Marcy,  J.,  who  delivered  a  learn- 
ed and  able  opinion,  lays  tliis  down  as  a  general  rule  applicable  to  all  process,  legal 
on  \U  fate^  whether  it  issue  from  a  court  of  general  or  limited  jurisdiction.  (Sava- 
cool  V.  Boughton,  5  Wend.  170,  A.  D.  1830.)  The  rule  is  expressed,  perhaps  too 
cautiously,  thus, — "  If  the  subject  matter  of  a  suit  is  within  the  jurisdiction  of  a 
court,"  the  officer  who  executes  the  fair  process  shall  be  protected  ;  whereas  his 
principle  would  have  fully  warranted  him  in  saying  with  Gwinne  v.  Pool,  that 
to  expose  the  officer,  the  want  of  jurisdiction  over  the  subject  matter  must  not 
only  exist,  but  appear  on  the  process,  unless  he  had  clear  knowledge  of  the  defect 
in  some  other  way.  The  learned  judge  does  not  go  beyond  the  United  States, 
New-York,  and  English  cases  and  dicta ;  of  these,  most  are  distinguished,  ex- 
plained, and  reconciled,  upon  the  principle  oTteienter.  Some  furnished  a  clear  and  di- 
rrct  support ;  and  others,  it  was  necessary  to  overrule.  Among  the  cases  which  sup- 
ported him,  he  very  justly  places  Warner  v.  Shed,  (10  John.  Rep.  138,  140,)  and  the 
case  there  cited  of  Hill  v.  Bateman,  (2  Sir.  710.)  He  reposes  upon  Beach  v.  Fur- 
nan,  (9  John.  Rep.  339,)  as  a  case  of  still  more  imposing  strength.  There  can  be- lit* 
tie  doubt,  that  taking  the  reasoning  of  the  supreme  court  in  these  two  cases,  they  had 
maintained  a  principle  carrying  out  most,  if  not  all  the  consequences,  indicated  by 
Gwinne  V.  Pool.  Probably,  as  the  judge  suggests,  the  case  of  Suydam  v.  Keys,  (13 
Johns.  Rep.  444,)  would  be  maintainable  on  the  ground  that  school  district  ^collectors 
sre  bound  to  know,  ex  officio,  who  are  and  who  are  not  taxable  inhabitants  in  their 
districts.  Such  we  have  seen  is  the  notion  in  Gwinne  v.  Pool.  This  would  cer- 
tainly seem  to  leave  nothing  in  New-Tork  standing  in  the  way  save  general  dicta. 
Since  the  decision  in  Savacool  v.  Boughton,  a  party  sought  to  justify  under  an  execu- 
tion which  he  had  taken  out  on  a  satisfied  judgment  before  a  justice.  Held,  he  could 
not;  but  Savage,  C.  J.,  in  giving  the  c^inion  of  the  court,  admitted  that  the  constable, 
and  even  the- justice,  not  knowing  the  fact,  would  be  justified.  (M'Guinty  v.  Herrick, 
5  Wend.  340,  346.)  But  the  constable  must  shew  the  person  named  in  the  process 
as  justice,  to  have  been  so,  at  least,  de  facto.  (Wilcox  v.  Smith,  5  Wend.  331 ;  and 
■ec  Reynolds  v.  Moore,  9  Wend.  35.)  In  Rogers  v.  Mulliner,  6  Wend.  597, 
the  rale  is  laid  down  by  Savage,  C.  J.,  thus,  '*that  ministerial  officers  are 
not  responsible  for  executing  any  process,  regular  on  its  face,  so  long  as  the 
.  court  from  which  it  issues  has  general  jurisdiction  to  award  such  process." 
(Id.  p.  603.)  There,  a  justice  was  sued  along  with  the  party  at  whose  suit  the 
jostice  had  issued  a  warrant,  for  the  arrest  of  a  person  who  turned  out  t$>  be  a 
freeholder.  The  justice  had  a  statute  authority  for  issuing  a  warrant  in  certain  cases 
wilhoat  oath,  but  not  against  d  freeholder ;  and  as  he  had,  therefore,  what  is  called 
general  jurisdiction  over  the  process,  and  had  acted  in  good  faith,  as  the  mere  agent  of 
VoL.L*  137 
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the  party,  he  was  held  not  responsible ;  but  otherwise  as  to  the  party.  The  case  goes 
distinctly  on  the  ground  of  scienter,  and  the  opinion  concedes,  that  if  the  justice  had 
acted  officiously,  or  with  knowledge  that  the  person  arrested  was  a  freeholder,  he 
would  have  been  liable.  (See  also  Curry  v.  Pringle,  11  Johns.  Rep.  601 ;  Percival  v. 
Jones,  2  Johns.  Cas.  49;  Taylor  v.  Trask,  7  Co  wen's  Rep.  250.)  Where  a 
person  was  indicted  for  resisting  an  officer  acting  under  an  attachment,  the 
court  held,  that  the  attachment  might  be  given  in  evidence,  without  proof  of 
the  preliminary  proceedings  necessary  to  render  it  regular.  "The  magistrate 
by  whom  it  was  issued  had  general  jurisdiction  to  issue  attachments,  and  the 
process  was  regular  and  unexpeclionable  upon  its  face.  The  officer  was  not 
bound  to  enquire,  whether  the  requisite  evidence  had  been  exhibited  to  the 
justice  to  authorize  the  issuing  of  the  attachment  in  this  particular  case."  And 
the  court  expressly  say,  upon  the  authority  of  Savacool  v.  Boughton,  that  though  there 
be  a  want  of  jurisdiction  in  such  case  as  to  the  person  or  place,  the  officer  who  executes 
the  process  is  not  liable,  unless  the  wont  of  jurisdiction  appears  on  its  face.  (The 
People  V.  Cooper,  13  Wend.  379.)  The  party,  however,  who  procured  the  process, 
would  not  be  protected,  if  it  issued  without  compliance  with  the  preliminary  requisites. 
(Loder  v.  Phelps,  13  Wend.  46,  48.)  And  though  a  school  district  tax- warrant  be  void, 
as  having  been  issued  by  the  trustees  on  a  wrong  assessment  roll,  the  collector  is  not 
liable  for  levying,  though  the  trustees  are.    (Alexander  v.  Hoyt,  7  Wend.  89,  95.)  . 

It  is  certainly  imi>ortant  to  notice  that  Story,  J.,  in  the  same  year  (1830,)  in  Thurston 
T.  Martin,  (5  Mason,  497,)  and  that,  too,  on  a  very  full  review  of  the  English,  U.  S. 
court,  Massachusetts,  and  New- York  cases,  comes  to  a  conclusion  diametrically  oppo- 
site to  Savacool  v.  Boughton.  He  denies  that  a  collector  of  town  taxes  is  protected 
by  his  warrant,  though  fair  on  its  face,  issued  against  a  person  residing  without  the 
town ;  and  he  goes  on  the  broad  ground  taken  in  Wise  v.  Withers,  requiring  the  col- 
lector to  notice  at  his  peril  that  the  court  had  jurisdiction.  The  case  is  certainly  main- 
tainable on  the  exception  heretofore  noticed,  that  all  officers  of  corporations  should  be 
held  bound  to  know  the  residence  of  such,  against  whom  they  may  hare  process, 
founded  on  corporate  authority.  Nor  is  it  at  all  singular,  as  we  have  seen,  that  learned 
men  should  clash  in  the  application  of  principles  by  which  cases  of  this  character  have 
been  governed. 

We  have  already  incidentally  noticed  several  decisions  ef  neighboring  states, going 
to  support  the  doctrines  of  the  New- York  courts.  A  similar  doctrine  to  that  of  Sava- 
cool V.  Boughton  prevails  in  Pennsylvania.  The  warrant  of  a  collector  of  military 
fines,  protects  him,  though  he  can  show  no  proceedings  on  which  it  was  founded ;  nor 
IS  he  bound  to  notice  that  the  person  against  whom  it  issued,  is  exempt  from  military 
duty.  ''The  adjudication  of  tl)e  court  on  this,  as  on  every  other  fact  necessary 
to  be  made  out  by  the  prosecutor,  is  conclusive,  where  the  fact  again  comes  in 
controversy."  (Fox  v.  Wood,  1  Rawle,  143,  145,  6.)  So,  of  a  warrant  to 
collect  a  fine  for  violating  the  Sunday  law,  though  jurisdiction  be  wanting;  (Jones 
v.  Hughes,  5  Serg.  &  Rawle,  299,  302,  3;)  and  also  where  an  execution  was  issued 
against  two,  on  a  judgment  against  only  one.  (Paul  t.  Van  Kirk,  6  Blnn.  1^,  4.) 
So  too  it  seems  in  Connecticut.  The  opinion  of  Hosmer,  Ch.  J.,  with  whom  a 
majority  of  the  court  concurred,  in  Watson  v.  Watson,  (9  Conn.  Rep.  141,)  though 
not  in  a  case  involving  the  question  as  to  a  want  of  jurisdiction,*  will  be  found  a  very 
able  vindication  of  the  policy  of  protecting  the  ministerial  officer  by  process  fiiir  upon 
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its  face.  (Id.  1 46,  1 47.)  Bu  t  see  the  rule  as  laid  down  in  Prince  v.  Thomas,  1 1  Conn: 
Rep.  473, 476,'  7 ;  also  Allen  v.  Gray,  id.  95 ;  Hall  v.  Howd,  10  id.  514 ;  Grumon  v. 
RayiDood,  1  id.  40 ;  Tracy  v.  Wiliiams,  4  id.  107.  In  Ohio,  where  a  juistice  had  no 
jurisdiction  of  the  person  of  the  defendant  against  whom*  he  had  rendered  judgment, 
by  reasoo  of  a  defective  return  to  the  process  for  appearance ;  and  execution  was 
i»ued  to  a  constable,  who  levied  on  the  defendant's  goods,  and  by  his  command  the 
plaintifr  in  the  execution,  and  one  W.,  a  stranger,  assisted  in  the  removal  of  the 
goods;  held,  that  the  justice  and  plaintiff  were  both  liable,  inasmuch  as  the  return 
was  Dotice  to  them  of  the  jurisdictional  defect ;  that  the  latter  could  not  shield 
hunBelTiiDder  the  command  of  the  constable,  whom  he  set  to  work;  but  as  to  the 
constable,  and  W.,  both  were  strangers  to  the  proceedings  before  the  judgment, 
and  the  process  of  execution,  valid  on  its  face,  was  a  complete  justification.  (Har- 
mon V.  Gould  1  Wright's  Rep.  709,  710,  per  Wood,  J.,  citing  6  Ohio  Rep.  147, 
tci  The  protection  of  the  assistant,  a  stranger,  follows  that  of  the  officer ;  if  the 
Ulleris  justified,  tlie  former  is  also.    (Elder  v.  Morrison,  10  Wend.  128.    Oystead 

V.  Shed,  la  Mass.  Rep.  511.    As  to  the  party,  see  Loder  v.  Phelps,  13  Wend.  48, 
ropra ;  Pukard  v.  Bliss,  1  Wright's  Rep.  S44.) 

Oae  eiceplion  will  be  noticed  hereafter,  that  where  the  process  commands  a  levy, 
and  b  used  to  take  the  goods  of  the  party  against  whom  it  issues,  they  being  claimed 
by  a  third  person  who  sues  for  them,  the  ofiicer  shall  not  be  protected  without 
showing  the  judgment.  The  distinction  and  the  reason  are  given,  post,  p.  390  & 
591  of  the  text,  in  this  vol.,  &  vol.  2,  p.  384,  which  see  with  the  notes.  If  the  defendant 
named  io  the  process,  be  plaintifi*,  says  our  author,  the  writ  alone  will  justify ;  if  the 
pliuntiff,  a  stranger,  claim  the  goods  by  a  prior  sale  from  the  party,  which  it  is  sought 
to  impeach  as  fraudulent  within  the  13  Eliz.,  the  judgment  must  be  shown  to  bring 
Ibe  case  within  that  statute.  This  is  saying  no  more  than  that  a  creditor  at  large, 
■ball  not  be  protected  ^by  the  statute ;  a  doctrine  familiar  to  the  law,  however 
aoomabus  it  may  be  to  take  away  from  the  ofiicer,  the  protection,  which  one 
would  suppose  might  fairly  be  rested  on  the  general  principle.  The  exception 
proves  the  rule  ;  but  is,  in  itself,  perhaps  too  well  settled  to  be  disturbed.  (High  v. 
Vfilson,  3  Johns.  Rep.  46.)  It  seems,  however,  to  be  confined,  as  our  author  has  put 
if,  to  the  single  case  of  a  contest  under  the  statute  of  Elisiabeth!  Such  was  High  v. 
Wilson,  supra.  On  the  other  hand,  not  only  where  the  execution  is  against  the  party 
shall  it  stand  alone  as  a  defence  at  his  suit,  (Holmes  v.  Nuncaster,  12  Johns.  Rep. 
'95,)  but  where  the  ofQcer  defends  against  a  third  person,  suing  him  for  taking 
the  party's  property  out  of  the  ofiicer's  hands,  after  levy,  he  need  not  show  a  judg- 
n«nt  (Per  Cur.  in  Barker  v.  Miller,  6  Johns.  Rep.  196;  and  see  Blackley  v.  Shel- 
^n»7id.  82.)  In  Coon  v.  Congdon,  (12  Wend.  496,  499,)  it  is  remarkable  that 
^e  constable  had  taken  the  goods  from  the  possession  of  a  third  person,  not  named  in 
tbe  process ;  and  on  the  latter  bringing  replevin,  it  turned  out  that  the  judgment 
^  in  truth,  a  mere  nullity.  Yet,  it  not  appearing  to  be  a  contest  under  13  Eliz., 
^  execution  alone  was  held  a  good  justification,  the  goods  belonging  to  the  party 
^08t  whom  it  issued. 

A  sheriffis  authorized,  in  Maine,  to  grant  goal-liberties,  on  sureties  being  approved  by 
two  JQsiices  in  a  certificate  endorsed  on  the  goal-bond.  Though  the  endorsement  may 
^vc  beeo  made  while  the  bond  was  a  blank,  and  so  the  justices  had  no  power,  yet 
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the  sheriff  shall  he  protected  hy  it,  in  an  action  for  the  escape.  (FuUerton  y.  Harrii, 
8  Greenl.  393,  397.)  In  such  an  action,  the  justices  cannot  be  received  against  him, 
to  contradict  or  explain  away  their  certificate.    (Id.  898, 9.) 

But  though  the  officer  may  be  protected  on  account  of  the  want  of  jurisdiction  not 
appearing,  and  not  being  known  to  him,  yet,  if  he  will  undertake  to  judge,  he  may 
do  so  at  his  peril ;  and  if  it  turn  out  that  there  is,  in  truth,  such  a  want  of  jurisdiction 
as  will  avoid  the  proceeding  as  to  the  party  who  has  obtained  the  process,  the  o0icer 
shall  not  be  liable  to  him  for  neglect  to  act  under  it,  or  for  disobeying  it ;  and  tliia, 
even  though  he  relinquish  person  or  property  afler  taking  them  under  it.  (Albee  v. 
Ward,  8  Mass.  Rep.  79,  86,  and  the  cases  cited  at  the  last  page ;  especially  Squibb 
V.  Hole,  from  3  Mod.  29,  and  1  Freem.  193.  Per  Parsons,  C.  J.  in  Dillingham  y. 
Snow,  5  Mass.  Rep.  558.  Hill  v.  Wait,  5  Verm.  Rep.  134,  137,  8.)  Otherwise,  as 
to  mere  irregularity.  (Harvey  v.  Huggins,  2  Bail.  353.  See  per  Bronson^  J.  in 
Walden  v.  Davison,  15  Wend.  575.    The  People  v.  Dunning,  1  id.  16.) 

While  speaking  more  particularly  of  the  surrogate  and  probate  courts,  ante,  note 
630,  p.  869,  870,  we  extracted  remarks  as  to  the  form  of  their  records,  equally  appli- 
cable to  all  inferior  or  superior  jurisdictions,  and  shall  not  repeat  what  we  there  said. 
See  also  Helvete  v.  Rapp,  7  Serg.  &  Rawle,  306,  808,  the  case  of  a  very  short  form, 
but  pronounced  by  the  court  to  be  the  substantial  entry  of  a  judgment,  under  the 
Pennsylvania  statute  requiring  a  brief  entry  on  a  judgment- bond.  In  Ramsay's  ap- 
peal, (3  Watts.  331,)  the  court  say  of  this  judgment,  that  it  barely  rscaped  a  sentence 
of  nullity,  and, that  auch  record  may  be  treated  as  a  nullity  when  it  is  deficient  in  an  in- 
tegral part;  as,  in  the  Philadelphia  Bank  v.  Crafl,  16  Serg.  &  Rawle,  347,  where  a 
judgment  was  confessed  for  such  sum  as  should  be  ascertained  by  the  prothonotary. 
But  if  on  the  whole  recon)  taken  in  itself,  or  by  virtual  or  implied  reference  to  other 
papers  on  record,  the  sum  or  other  matter  appear,  the  judgment  or  decree  is  certain 
enough.    (Mela neon's  heirs  v.  Duhamel,  3  Mart.  Lou.  Rep.  N.  S.  7.) 

It  has  been  said  to  be  well  settled,  both  by  practice  and  direct  adjudication,  that "  every 
proceeding  of  a  judicial  character  must  be  in  writing;"  e.  g.  the  decision  of  the  board  of 
health  of  the  city  of  Albany,  pronouncing  a  building  to  be  a  nuisance.    (Meeker  v.  Van 
Rensselaer,  15  Wend.  397, 399.    See  Van  Worroer  v.  Mayor,  &c  of  Albany,  id.  269, 
365.}    Gommissionei^  were  authorized  to  lay  a  turnpike  over  an  old  road,  if  the  se- 
lectmen should  be  of  opinion  that  the  old  road  was  a  proper  subject  to  be  discontinued. 
The  opinion  of  the  selectmen,  orally  expressed,  was  held  to  be  a  nullity.    A  written 
expression  of  their  judgment  was  deemed  essential;  and  all  evidence  short  of  that, 
repudiated.    (Fisher  v.  Beeker.  Brayt.  75,  Evidence,  No.  3 ;  Poet,  vol.  3,  p.  419,  and 
the  cases  there  cited.)    In  Bridget  v.  Coyney,  (1  Mann.  &  Ryl.  311,  316,)  Lord  Ten- 
terden,  C.  J.  remarks,  *<It  is  said  the  plaintifi'  is  convicted,"  [of  a  malicious  trespass, 
by  the  defendant,  a  justice.]    What  evidence  Is  there  of  this  conviction?  No  con- 
viction was  produced  at  the  trial,  or  is  laid  before  us  now.  Indeed  it  is  admitted  that  none 
has  ever  been  drawn  up.    Then  how  can  we  possibly  say  that  tlie  party  was  convict- 
ed ?"    So  where  tlie  conviction,  drawn  up  after  the  warrant  of  commitment,  did  not 
connect  with  and  support  the  latter,  but  was  for  a  difierent  ofience ;  it  was  held,  that 
oral  evidence  of  the  true  conviction,  and  such  as  would  support  the  warrant,  was  nu- 
gatory as  a  justification  lo  the  magistrate.    (Rogers  v.  Jones,  5  Dowl.  &  Ryl.  368, 
373, 3  Bam.  &  Creesw.  409,  S.  C,  1  Ry.  &  Mo.  139,  S.  C. ;  and  see  our  author,  ac- 
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cordingiy,  ante,  p.  S55.>  The  doctrine  was  held  in  relation  to  a  justice's  judgment,  in 
Jones V.  Walker,  5  Yerg.  431.  The  court  say,  "a  judgment  must  be  in  writing  in 
ninelbnn;"  and  they  adjudged,  that  proving  the  judgment  of  a  justice  'as  he  rendered 
it,  by  parol,  woul<t  be  no  bar  to  a  second  action  for  the  same  cause.  (Id.)  Quere ; 
•ee  Feller  V.  MuUiaer,  S  Johns.  Rep.  181,  where  it  was  held,  that  though  a  justice 
give  DO  judgment,  e.  g.  on  a  verdict,  yet  the  proceeding  shall  be  a  bar.  And  in  South 
Carolina,  magistrates  are  not  required,  it  seems,  to  keep  any  memorial  of  their  pro- 
eeedinga,  and  when  they  do,  such  memorials  are  only  regarded  as  private  memoranda. 
Hence,  an  execution  there  has  been  held  the  best  evidence  of  the  judgment.  (May  bin 
T.  Virgin,  3  Hill's  Rep.  430.)    See  post,  as  to  proof  of  records,  &c. 

We  remarked,  ante,  note  550,  p.  799,  that  to  entitle  a  matter  io  the  consideration 
and  respect  due  to  a  record  of  a-  court  of  record,  it  must  be  enrolled.  This  was 
lately  held  on  a  plea  of  autrefois  convict  at  the  Glerkenwell  sessions,  which  adjourned 
witbmil  making  up  a  record.  The  indictment,  with  the  entry  of  the  finding  of  the 
jury  endoraed,  was  produced,  but  held  not  receivable ;  and  time  was  given  to  obtain  a 
mandamas  compelling  the  sessions  to  make  a  record.  (Rex  v.  Bowman,  6  Carr.  & 
Payne,  101.    As  to  decrees  in  chancery,  see  ante,  note  639,  p.  9Sd.) 

Thegeoeral  distinction  seems  to  be  fully  agreed,  that  power  and  authority  shall  be 
intended  as  to  courts  of  general  juriadiction ;  but  as  to  inferior  or  limited  courts,  those 
who  daim  any  right  or  exemption  under  their  proceedings,.  6 re  bound  to  show  affirm- 
ati?ely  that  they  had  jurisdiction.    (See  this  doctrine  in  respect  to  judgments  as  among 
tbe  oeigbboring  states,  ante,  note  637,  p.  905,  6.)    The  above  rule  is  laid  down  in 
Mills  v.  Martin,  (19  John.  Rep.  33,  4,  5,)  but  the  cases  cited  as  maintaining  it  are 
principally,  it  not  all,  cases  of  pleading.    See  also  Kirby,  136,  where  the  same  thing 
is  said  of  a  declaration  on  a  foreign  judgment.    And  see  the  general  rule  just  cited 
sbo  stated  by  Clinton,  Senator,  m  Yates  v.  Lansing,  9  John.  Rep.  437.    It  has  been 
Slid,  that  the  preliminary  requisites  to  entitle  to  naturajization  shall  be  presumed,  though 
they  do  not  appear  in  the  certificate ;  but  held,  that  proof  shall  be  receivable  against 
the  presumption.    (Yaux  v.  Nesbit,  1  M'Gord's  Ch.  Rep.  370,  1.    But  see  Spratt  v. 
Spmit,  4  Pet  393.)   In  New  York,  held,  that  a  rec*>(d,  in  summary  proceedings  in  the 
tupretee court, was  void  when  collaterally  introduced,  because  an  affidavit  and  advertise- 
ment to  bring  in  owners  unknown  did  not  appear  on  the  face  of  the  record.  (Denning 
▼.  CoririD,  11  Wend.  647.)    Sa,  in  Massachusetts,  in  declaring  on  a  recognizance 
taken  by  a  justice,  jurisdiction  must  be  averred ;  and  it  was  said,  the  recognizance 
<Nigfat  to  recit*?  enough  to  shew  jurisdiction,  and  that  it  cannot  be  intended.    (Bridge 
▼•Ford,  4  Mass.  Rep.  641,  3,  3 ;  7  id.  309,  S.  C.)    See  also  Brooks  v.  Adams,  11 
I^icL  441 ;  Hall  v.  Howd,  10  Conn.  514.    In  Tennessee,  the  jurisdiction  of  a  court  to 
lake  tbe  acknowledgment  or  proof  of  a  deed,  must  appear  in  the  record.    (Lipe  v. 
Mitchell's  lessee,  3  Yerg.  400,  404,  5.)    So,  of  a  condemnation  of  land  to  be  sold  for 
taxes,   (Hamilton  v.  Burum,  3  Yerg.  356.)    A  party  convicted  of  a  forcible  detainer 
^f^  discharged  on  habeas  corpus,  because  it  did  not  appear  expressly  by  the  convic- 
tion that  it  was  preceded  by  a  forcible  entry.     The  conviction  merely  stated  a  pre- 
vious entry  generally,  without  saying  it  was  forcible.    (Rex  v.  Oakley,  4  Barn.  & 
Adolph.  807.)  In  proceedings  forpartition,  in  N.  Y.,  if  it  do  not  appear  that  due  proof 
waa  made  that  a  partition  would  be  prejudicial,  an  order  for  sale  is  void.     (Per  Wood- 
worth,  J.  in  Galatian  v.  Cunningham^  8  Cowen,  361, 370.)    As  to  what  shall  be  a  suf* 
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prove  the  jurisdictional  factsiat  any  rate,  to  prevent  an  overthrow,  liJce  the  atUgata  in  a 
fiUtt  The  service  was  shown  on  the  trial,  aliunde,  to  have  heen  in  hesbandry.  la 
truth,  there  was  jurisdiction.  Holroyd,  J.  as  well  as  Bayley,  J.  expressly  approvei^  the 
authority  of  Rex  v.  Hullcott.  Several  dicta  in  Gray  v.  Cookson,  (16  East.  IS,)  give 
countenance  to  the  idea,  that,  the  record  of  conviction  shall  conclode  in  fevor  of  the 
magistrate,  if  good  on  its  face,  even  as  to  &cts  giving  jurisdiction  ;  or  that,  at  least,  it 
shall  be  some  sort  of  evidence. 

In  New- York,  we  may  safely  consider  these  jurisdictional  recitals  m  prima  facte  et" 
idence.  The  defendant  gave  an  itosolvent  discharge  in  evidence,  under  the  genenl 
issue,  relying  upon  the  recitals  in  that  discharge  as  evidence  of  the  usual  jurisdktional 
fact,  the  presentation  of  the  petition.  An  objection  was  made,  that  this  should  be 
proved  by  evidence  aliunde.  The  justice  (before  wliom  the  cause  was  tried>  aHowed 
the  objection.  On  certiorari  to  the  common  pleas  his  judgment  was  affirmed ;  but  on 
error  to  the  supreme  court,  the  judgment  of  the  common  pleas  was  reversed.  Nelson, 
J.  in  delivering  the  opinion  of  the  court,  admitted  that  the  question  depended  upon  the 
general  rule,  as  to  the  effect  of  such  recitals  in  the  record  of  any  court  of  special  or  lim- 
ited jurisdiction.  Such  recitals,  he  said,  are  prima  facte  evidence,  and  such  is  the  we  I 
settled  rule.  (Barber  v.  Winslow,  12  Wend.  102.)  He  relies  on  Jenks  v.  Stebbins, 
1 1  John.  Rep.  224,  as  fully  sustaining  his  view  in  the  particular  case.  That  was  abo 
the  case  of  an  insolvent  discharge.  It  has  been  said,  that  in  the  supreme  court  of  New- 
York,  when  the  proceeding  is  summary,  by  declaration  without  writ,  under  the  statute, 
the  record  should  contaii^  sufficient  to  show  a  compliance  with  the  statute  in  the  com- 
mencement of  the  suit;  in  other  words,  the  record  must  shew  jurisdiction.  (Smith  v. 
Fowle,  12  Wend.  9,  11.)  An  inquisitidn  made  by  turnpike  appraisers,  on  their  assess- 
ment of  damages  done  to  land,  is  conclusive  against  tlie  owner,  as  to  every  fact  recited 
in  it  concerning  their  proceedings,  afler  their  jurisdiction  has  been  proved.  (Van 
Steenburgh  v.  Bigelow,  8  Wend.  42.) 

The  force  ofthese  recitals  in  Tennessee,  seems  the  same  as  in  New- York.  (See 
Gamier  v.  Carroll,  7  Yerg.  365 ;  Ferrel  v.  Finch,  8  id.  4S2 ;  M'Carroll  v.  Weaks,  2 
Tenn.  Rep.  215,  217,  et  seq. ;  Hamilton  v.  Burum,  8  Yerg.  955,  961,  369.) 
'  It  has  been  held  that  a  record  stating  that  the  party  appeared,  shall  conclude  as  to 
that  fact,  though  on  a  point  of  jurisdiction.  (Selin  v.  Snyder,  7  Serg.  &  Rawie,  166. 
11  id.  436,  S.  P.  Raborg  v.  Hammond,  2  Harr.  &  Gill  42, 5a  See  S.  G.  and  others 
ofalikeimport,  ante,  note620,  p.876;  also  Rust  v.  Frothingham,  1  Breese,  258.) 
The  doctrine  in  New- York  is  doubtless  otherwise,  especially  as  to  the  judgment  of  a 
neighboring  state.  (See  Bigelow  v.  Stearns,  19  John.  Rep.  41 ;  also  ante,  note  551, 
p.  799,  800,  and  the  opinion  of  Marcy,  J. ,  in  Starbuck  v.  Murray,  there  quoted.)  Fur- 
ther on  this  subject  see  several  other  cases  from  various  courts,  cited  ante,  note  6S7, 
p.  909. 

Where  the  jurisdiction  of  an  .inferior  court,  depends  upon  a  fact  which  such  court  is 
required  to  ascertain  and  settle  by  its  decision,  such  decision  has  been  held  to  conclude. 
In  Brittain  v.  Kinnaird,  (1  Brod.  &  Bing.  432,  S.  G.  4  Moore,  50,)  trespass  was 
brought  for  seizing  and  taking  possession  of  a  vessel,  with  the  masts,  &c.  and  590  Ibe. 
weight  of  gunpowder.  It  appeared  that  the  seizure  took  place  by  the  defendant,  as  a 
magistrpite,  under  the  Bum-boat  act,  (2  Geo.  3,  c.  28.)  The  conviction  was  put  in, 
and  being  fair  upon  its  face,  it  was  held  by  Dallas,  G.  J.,  who  presided  at  the  trial,  to 
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be  a  conehiBtve  defence  to  the  action.    He  accordingly  directed  a  DOnauit,  reserving 
the  point.   Vaughan,  sergeant,  obtained  a  rule  ni$i  for  a  new  trial,  on  the  ground  that 
the  iaagistnite  had,  by  the  statute,  no  power  to  take  any  thing  but  a  boat ;  tliat  he  had 
lamimed  to  himaelf  jufiadictioo  by  calling  that  a  hoat^  which  was  in  truth  a  vessel,,  and 
that  he  eould  not  thus  conclude  a  party.    Cause  being  shown  against  tlie  rule,  Dallas, 
C.  J^aaid:  **  The  general  principle  applicable  to  cases  of  this  description,  is  perfectly 
dear;  it  is  established  by  all  the  ancient,  and  recognized  by  all  the  modem  decisions; 
and  Ae  principle  is,  that  a  conviction  by  a  magistrate,  who  has  jurisdiction  over  the 
subject  ntatter,  is,  if  no  defects  appear  on  the  face  of  it,  conclusive  evidence  of  the  facts 
^ted  in  it.   Such  being  the  principle,  what  are  the  facts  of  the  present  case  ?    If  the 
aibjeet  matter  in  the  present  case  were  a  boat,  it  is  agreed  that  the  boat  would  be 
foifeited,  and  the  conviction  stated  it  to  be  a  boat.    But,  it  is  said,  that  in  order 
togivetheoiagistrate  jurisdiction,  the  subject  matter  of  his  conviction  must  be  a  boat ; 
and  that  it  is  competent  to  the  party  to  impeach  the  conviction,  by  allowing  that  this 
vaa  not  a  boat.    I  agree,  that,  if  he  had  not  jurisdiction,  the  conviction  signifies  noth- 
.ing.  Had  he  then  jurisdiction  in  this  case?  By  the  act  of  parliament  he  is  empowered 
to  search  for  and  seize  gunpowder  in  any  boat  on  the  river  Thames.    Now  allowing, 
for  the  sake  of  argument,  that  'boat'  is  a  word  of  technical  meaning,  and  somewhat 
di&rent  from  a  vessel ;  still  it  was  matter  of  Act  to  be  made  out  before  the  magistrate, 
and  on  which  he  has  to  draw  his  own  conclusion.    But,  it  is  said,  that  a  jurisdiction 
^ted  as  to  person,  pbce,  and  subject  niatter,  is  stinted  in  its  nature,  and  cannot  be 
bwfujljreiceeded.    I  agree;  but  upon  the  inquiry  before  the  magistrate,  does  not  ttie 
pcnoo  form  a  question  to  be  decided  by  evidence  ?  does  not  the  place,  does  not  the 
>ubji«t  matter,  form  such  a  question  ?  The  possession  of  a  boat,  tliereibre,  with  gun- 
powder on  board,  is  part  of  the  offence  charged ;  and  bow  could  the  magistrate  de- 
cide, but  by  examining  evidence  in  proof  of  what  was  alleged  ?  The  magistrate,  it 
i>  Biged,  could  not  give  himaelf  jurisdiction,  by  finding  that  to  be  a  fact  which  did 
Bot  exisL   But  be  is  bound  to  inquire  as  to  the  fact,  and,  when  he  has  inquired,  his 
oooTictioD  is  conclusive  of  it.    The  magistrates  have  inquired  in  the  present  instance, 
and  they  find  the  subject  of  conviction  to  be  a  boat.    Much  has  been  said  about  the 
^nger  of  magistrates  giving  tliemselves  jurisdiction,  and  extreme  cases  have  been  put, 
aa  of  a  magistrate  seizing  a  ship  of  seventy-four  guns,  and  calling  it  a  boat.    Suppose 
rach  a  thing  done,  the  conviction  is  still  conclusive,  and  we  cannot  look  out  of  it    It 
is  urged  that  the  party  is  without  remedy ;  and  so  he  is,  without  civil  remedy.,  in  this 
nd  many  other  cases ;  bis  remedy  is  by  proceeding  criminally^  and,  if  the  decision 
were  80  gross  as  to  call  a  ship  of  seventy-four  guns  a  boat,  it  would  be  good  ground 
^  a  criminal  proceeding.    Formerly,  the  rule  was  to  intend  every  thing  against  a 
stinted  jurisdiction ;  that  is  not  the  rule  now ;  and  nothing  is  to  be  intended,  but  what 
is  fair  and  reasonable,  and  it  is  reasonable  to  intend,  that  magistrates  will  do  what  is 
nght.   But  cases  have  been  cited,  and  first,  a  case  in  Hardress ;  Terry  v.  Hunting- 
^  (Hardress,  480 ;)  what  is  the  principle  there  ?  That  an  action  will  lie  against  an  oflS- 
ttrfi>r  executing  the  process  of  a  limited  jurisdiction  in  cases  to  which  such  jurisdic- 
^  does  not  extend ;  it  is  admitted,  however,  in  that  case,  that  if  the  commissioners 
^d  had  jurisdiction  of  the  cause,  though  they  bad  given  a  wrong  judgment  as  if  they 
^d  adjudged  small  beer  to  be  strong,  their  judgmirnt  could  not  have  been  examined 
in  aa  action.    What  is  said  by  the  different  judges,  and  especially  by  Baron  Raina- 
VoL.  !.•  128 
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ford  ?  '  That  the  defendants  might  well  enough  have  justified  by  virtue  of  an  authority 
from  the  commiastoners  of  excise,  who  are  judges  of  the  fact,  and  that  their  authority 
IS  not  traversable  by  the  plaintiff.'  Now,  apply  that  case.  If  it  had  appeared  iipon 
the  ftce  of  the  conviction  here,  as  it  did  there,'upon  the  special  case,'  that  the  msj^is* 
trates  had  no  jurisdiction,  the  judgment  of  the  court  might  have  been  difierenu  But 
the  magistrates  have  jurisdiction  here:  they  have  jurisdiction  over  gunpowder  (bund 
in  a  boat,  as  in  the  other  case,  the  commissioners  had  over  the  beer.  The  decision  in 
Crepps  V.  Durden,  (Gowp.  640,)  turned  expressly  on  the  ground  that  the  magistrate 
had  no  jurisdiction,  and  that  the  justification  set  up  was  illegal  on  the  face  of  it;  that 
case,  therefore,  and  Gray  v.'Cookson,  (1  East.  IS,)  are  clear  authorities  to  show,  that 
a  conviction  like  this  must  be  conclusive.  Welsh  v.  Nash,  was  no  sooner  cittfd  in 
Gray  v.  Cookson,  than  Bay  ley,  J.  distinguished  it  as  turning  only  on  an  €£  parte  or- 
der of  justices ;  a  proceeding  in  no  way  resembling  a  conviction,  where  the  matter  is 
investigated  on  oath  in  the  presence  of  both  parties.  I  am,  therefore,  most  clearly  of 
opinion,  that  this  rule  ought  to  be  discharged. 

,Park,  J.  All  the  cases  from  Hardress  downward,  concur  in  one  uniform  principle,  • 
that  where  a  magistrate  has  jurisdiction,  a  conviction  by  him  is  conclusive  evidence  of 
the  facts  stated  in  that  conviction.  In  Dr.  Groenvelt's  case,  (1  Lord  Raymond,  471,) 
Holt,  C.  J.  expressly  says,  *  That  if  the  commissioners  had  had  jurisdiction  of  the 
cause,  though  they  had  given  a  wrong  judgment,  their  judgment  could  not  have  been 
examined  in  an  action.'  My  brother,  Lawes,  has  said  much  about  the  comroiasioners 
of  bankrupts ;  the  same  topic  was  urged  before  Lord  Holt,  but  the  reply  was,  that  they 
are  not  judges.  In  Gray  v.  Cookson,  Lord  Ejienborough  says,  *The  justices  had,  by 
law,  the  authority  which  they  in  fact  exercised  in  this  case,  by  a' commitment  under 
ibis  conviction ;  and  that  they  were,  therefore,  entitled  to  have  been  acquitted  under 
the  general  issue  pleaded  by  them.'  Ackerley  v.  Parkinson,  (S  M.  &  S.  411,)  is  a  re- 
markably strong  case ;  there,  the  defendant,  a  vicar  general  of  the  bishop,  had  excom- 
municated the  plaintiff  for  not  taking  administration  of  an  intestate's  effects ;  and 
though  the  citation,  by  which  the  plaintiff  was  cited,  was  void,  still,  the  subject  matter 
of  ilie  judgment  being  a  thing  within  the  defendant's  jurisdrction,  the  court  held  that 
the  action  did  not  lie.  In  Strickland  v.  Ward,  (7  T.  R.  634,  notit,)  Yates,  J.  says, 
'The  conviction  cannot  be  controverted  in  evidence.  The  justice  having  a  compe- 
tent jurisdiction  of  the  matter,  his  judgment  is  conclusive  till  reversed  or  quashed.'  In 
tlie  present  case-  the  whole  argument  has  turned  on  that,  whjch,  under  the  circumstan- 
ces, it  was  impossible  to  give  in  evidence,  namely,  that  the  vessel  in  question  was  not 
a  boat;  but  supposing  that  this  point  might  have  been  entered  into  at  the  trial,  has 
any  thing  been  stated  to  show  that  the  vessel  was  not  a  boat  ?  Upon  such  point  as 
this,  dictionaries  are  certainly  good  authority,  and  Dr.  Johnson  calls  a  boat,  *  a  ship  of 
small  size,  as  a  passage  boat,  advice  boat,  fly  boat.'  Falconer's  marine  dictionaiy 
says, '  a  boat  is  open  or  decked,  according  to  the  purpose  f()r  which  it  is  intended.'  <hi 
every  ground,  therefore,  the  rule  for  a  new  trial  in  this  case  must  be  discharged. 

Burrough,  J.  Since  I  have  been  in  Westminster  Hall,  it  has  never  been  doubted, 
that,  where  a  magfstrate  has  jurisdiction,  a  conviction,  having  no  defects  on  the  lace 
of  it,  is  conclusive  evidence  of  the  facts  which  it  alleges.  In  the  present  caae,  by  act 
of  parliament,  the  magistrate  has  jurisdiction  over  bum-boats  and  other  boats ;  but,  in 
the  very  exercise  of  that  jurisdiction,  he  must  make  inquiiy  as  to  fact,  and  decide  on 
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all  the  evidence  which  conies  before  him ;  when  be  has  done  this,  the  conviction  is 
eoDclusive  as  to  the  facts  stated.     Two  cases  have  been  much  pressed  on  us,  Welch 
T. N.isb,  snd  the  bankruptcy  case.    I  am  astonished  that  any  one,  who  has  looked  into 
the  1^6. 8.  slHiuld  press  upon  us  Welch  v.  Nash.    That  was  a  case  upon  an  order 
of  justices  touching  the  diveniog  a  way ;  there  was  no  litigant  party,  and  the  order 
wu  made  upon  hearing  the  evidence  ofone  side  only.     The  order  was  not  like  a  con- 
Tictioo,  a  proceeding?  in  invUum,  and  was  at  ail  events  bad  upon  the  face  of  it.  With 
respect  to  the  bankruptcy  case,  (Perkio  v.  Proctor,  2  Wils.  382,)  a  commission  of 
bankrupt  is,  in  its  commencement,  altogether  an  ex  parte  proceeding  behind  the  back 
of  the  party;  and,  therefore,  has  no  application  to  a  case,  where  the  party  brings  for- 
ward his  evidence  and  disputes  Before  a  magistrate,  that  which  is  urged  against  him. 
As  to  the  hardnbip  of  there  being  no  appeal  in  this  case,  if  the  legislature  takes  away 
appeal  and  cerfiorariy  how  can  we  interfere?    It  has  oAen  been  said,  that  these  sum- 
mary jurisdictions  should  not  be  given  witliout  appeal,  and  the  legislature  have  an- 
iwetedthat  an  appeal  is  inconvenient  in  cases  of  such  immediate  urgency.    Of  the 
propriety  of  that,  parliament  is  to  judge^  and  not  this  court..    I  have  not  the  least  doubt 
on  th's  case.    Henshaw  v.  Pleasance,  turned  on  the  particular  ground  of  a  proceed- 
ing belbfe  the  commissioners  of  excise. 

Richardson,  J.  I  am  of  the  same  opinion;  whether  the  vessel  in  question  were  a 
boat  or  no^  was  a  fact  on  which  the  magistrate  was  to  decide,  and  the  fallacy  lies  in 
assuming,  that  tiie  (act  which  the  magistrate  has  to  decide,  is  that  which  constitutes 
iuB  jurisdiction.  If  a  fact  decided  as  tliis  lias  been,  might  be  questioned  in  a  civil  suit^ 
.the magistrate  woukl  never  be  sale  in  his  jurisdiction.  Suppose  the  case  for  a  coa« 
victioQ  under  the  game  laws  of  having  partridges  in  possession :  could  the  magistrate, 
in  aa  aetioo  of^  trespass,  be'  called  on  to  show,  that  the  bird  in  question  was  really  a 
partndge?  and  yet  it  might  as  well  be  urged  in  that  case,  that  the  magistrate  had  no 
jariadictKHi  unless  the  bird  were  a  partridge,  as  it  may  be  urged  iii  the  present  case, 
^the  has  none  unless  the  machine  be  a  boat.  So  in  the  case  of  a  conviction  for 
^piagdogs  for  the  destruction  of  game,  without  being  duly  qualified  to  do  so :  after 
Ibe  coDvictioo  had  found  that  the  offender  kept  a  dog  of^that  description,  could  he,  in 

*  ^viUction  be  allowed  to  dispute  the  truth  of  the  conviction  ?  In  a  question  like  the 
P'^nt,  we  are  not  to  look  to  the  inconvenience,  but  the  law :  but,  surely,  if  the  mag- 
'^te  acts  honafide^  and  comes  to  his  conclusion  as  to  matters  of  tact,  according  to  the 
^t  ofhia  judgment,  it  would  be  highly  unjust  if  he  were  to  have  to  defend  himself  in 

*  civil  action ;  and  the  more  so,  as  he  migh(  have  been  compelled  by  a  mandamus  to 
P^^ed  on  the  investigation.  Upon  the  general  principle,  therefore,  that  where  the 
^gMtrate  has  jurisdiction,  his  conviction  is  conclusive  evidence  of  the  facts  stated  in 
iM  think  this  rule  must  be  discharged."^    Rule  discharged  accordingly. 

^here  Irish  trustees  were  authorized  to  sell  the  forfeited  estate  of  King  James, 
^Idjthey  bad  no  power  to  adjudge  what  estates  were  forfeited ;  but  only  to  sell  es- 
totei  JQ  fact  80.    (Annesiy  v,  Dixon,  Rep.  Temp.  Q.  Ann.  104.) 

Where  the  court  is  authorized  to  record  the  proceeding,  and  the  record  expressly 
^^^jnriadiction,  this  is  conclusive ;  as  where  a  justice,  on  complaint  of  a  forcible  en- 
^1  ia  empowered  to  go  and  view,  and  record  the  force.  In  such  case,  his  power  can- 
^  ^  questioned  collaterally,  (See  the  record,  8  John.  Rep.  46,  7.)  The  suit  was 
'S^the  justice  ibr  fining  and  imprisoning  the  plaintiff.    The  plaintiff  offered  to 
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show  that  the  justice  did  not  go,  and  had  no  view ;  tha^  there  was  no  force,  and  that 
the  case  was  not  within  the  act ;  hut  this  was  not  allowed.  (Mather  v.  Hood,  8  John. 
Rep.  44,  50,  51.)  In  Bigelow  v.  Stearns,  (19  John.  Rep.  41,)  Spencer,  C.  J.  denies 
that  such  record  would  conclude  as  to  jurisdiction  o^  the  person.  The  record  of  a  riot 
in  the  view  of  the  justices  in  Virginia,  is  conclusive.  (Mackaboy  v.  The  Commoo- 
wealth,  2  Virg.  Cas.  368.)  No  particular  point  of  jurisdiction  was  in  question ;  but  the 
court  la^  down  the  rule  as  broadly  as  Mather  v.  Hood,  ut  supra.  They  say,  no  mat- 
ter whether  there  was  a  riot  or  not    The  record  shall  conclude. 

A  statute  of  tlie  U.  States  authorized  the  President,  whenever  the  country  should  be 
invaded,  or  in  imminent  danger  of  invasion,  to  call  forth  the  militia.  A  simple  requisi- 
tion of  the  President,  averred  to  be  in  pursuance  of  that  l&w,  was  set  forth  in  an  avow- 
ry, which  neither  averred  (he  exigency  of  invasion  or  danger  to  have  arisen.  The 
requisition  recited  nothing  of  it,  nor  did  the  avowry  aver  an  adjudication.  On  demur- 
rer, the  requisition,  as  pleaded,  was  holden  full  and  sufficient  in  form ;  it  was  also  held, 
that  the  President  was  constituted  by  the  act,  tiie  exclusive  judge  of  the  exigency ; 
that  the  requisition  was  not  only  conclusive  evidence  that  he  had  passed  upon  the 
case ;  but  that  a  plea  of  such  requisition,  implied,  and  was  equivalent  to  an  express 
averment  of  adjudication.  (Martin  v.  Mott,  13  Wheat.  19.)  See  also  Stuyvesant  y. 
The  Mayor  of  New-York,  7  Cowen's  Rep.  585,  606,  7,  S. 

While  considering  The  doctrine  as  to  jurisdiction  of  the  person,  supra,  several  cases 
presented  themselves,  where  the  magistrate  seems  to  have,  necessarily,  a  judicial  dis- 
cretion on  the  question,  whether  the  person  be  such  in  description,  character,  or  resi- 
dence, as  comes  within  his  cognizance.    And  a  mistake  on  tliis  and  the  like  heads, 
would  seem,  from  most  of  those  cases,  to  render  the  proceeding  coram  non  judiee  and 
void.     Even  where  the  court  has  passed  on  the  question,  the  decision  concludes 
nothing.    This  has  been  felt  to  be  a  great  severity ;  yet  tlie  courts  have  iHtherto,  in 
general,  been  unable  to  avoid  such  a  consequence  in  safety  to  the  rights  of  the  suitor. 
We  have,  moreover,  stated  several  cases  where  certain  formal  requisites  were  deemed 
necessary  to  confer  jurisdiction,  in  a  departure  from  which,  the  same  consequences  are 
involved.    So  of  the  concurrence  of  other  circumstances  inpau.    In  one  of  these  latter 
cases,  the  supreme  court  of  Massachusetts  have  recently  sought  out  an  exception, 
calculated  somewhat  to  meliorate  the  harshness  of  the  rule.    It  arose  on  the  New- 
York  act  of  insolvency,  which  gives  the  commissioner  jurisdiction  on  tire  petition  of  the 
insolvent  with  two  thirds  in  amount  of  his  credifors.    It  was  proposed  to  impeach  a 
New- York  insolvent  disehai^,  by  proving  that,  in  fact,  an  amount  less  than  the  two 
thirds  had  been  acted  upon,  although  the  petition  and  other  papers  on  their  &ce 
showed  the  requisite  sum.    The  court  held,  that  in  true  construction,  jurisdiction 
was  acquired   on  papers  purporting  the   true  sum.     "It  appears  to  me,"  says 
Shaw,  C.  J.,  **  that  this  is  all  that  can  be  required  as  preliminary  proof,  and  in 
order  to  give  jurisdiction ;  because,  whether  the  debts  are  really  due,  and  to  the 
amount  stated,  is  one  of  the  questions,  and  one  of  the  most  important  questions,  to  be 
judicially  inquired  into  and  determined,  after  the  court  has  acquired  jurisdiction.*'    The 
absurdity  of  questioning  the  existence  of  a  jurisdictional  fbct,  afler  the  statute  had  pro- 
vided that  this  very  fact  should  be  tried  by  a  jury,  is  asserted  by  the  C.  J.  with  the  ap- 
pearances of  very  great  truth  and  force.    (Betts  v.  Bagley,  12  Pick.  573, 582>  8.)    And 
such  indeed  is  the  strength  of  his  position,  that  it  is  difficult  to  imagine  why  it  had  not 
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Vm^  ago  been  choaeD,  and  incorporated  into  the  law.  It  amonnts  to  tbia,  that  where- 
ever  the  matter  constituting  jurisdiction  is  the  same  with  that  which  is  to  be  judicially 
heard  and  determined  on  a  trial  of  the  very  issue  in  the  cause;  in  other  words, 
wbenerer  such  matter  makes  a  part  of  the  merits,  it  is  not  tlie  subject  of  collateral 
objection;  but  is  revisable  by  direct  proceeding  only,  as  on  error,  certiorari,  &c. 
Such  matter  in  \he  above  case  was  res  judicata  in  the  original  cause;  it  was 
tonmjudke.  The  court  was,  by  the  very  aot  of  trying,  in  the  exercise  of  its  ju- 
radictbo. 

It  is  pleasant  to  witness  the  dawn  of  a  principle  which  shall  go  in  any  consid- 
erable degree  to  mitigate  the  harshtfess  ^th  which  jurisdictional  mistakes  are 
oftentimes  visited.  The  rule  laid  down  by  Shaw,  C.  J.,  has  oflen  been  acted  ufy- 
00  and  sometimes  violated,  but  has  never  belbre  been  so  fuHy  and  clearly  express^ 
ed  in  the  American  coarts,  nor  elsewhere,  if  we  except  some  of  the  opinions  ia 
Brittain  v.  Kinnaird,  supra.  The  rule  of  course  comprehends  jurisdictional  que»> 
tioDs  which  are  introduced  in  the  couri  below  in  any  form,  whether  by  issues  or 
questions  of  law  or  fact.  And  we  have  had  occasion  to  notice  several  cases  in  which  H 
has  been  applied  and  more  perhaps,  in  which  it  would  have  been,  if  fully  seen  and 
appreciated.  We  saw  in  the  case  ex  parte  Walkins,  cited  supra  from  S  Pet.  9(» 
to  909,  to  what  extent  It  was' applied  to  the  courts  of  the  United  States.  That  case 
and  otheis  which  we  have  noticed  supra,  (p.  993,  et  seq.)  in  speaking  of  jorisdie- 
tioQ  with  respect  to  the  subject  matter,  will  show  the  extent  to  which  this  doctrine  has 
beeo  lecognized,  in  respect  to  the  adjudications  and  proceedings  of  various  tribunals^ 

We  must  be  permitted  to  suppose  with  deference,  notwithstanding  the  case  of  Wal- 
bridge  t.  Hall,  S  Verm.  Rep.  113,  119,  that  there  is  no  difference  in  respect  to  the 
efiect  of  jurisdictional  mistake,  whether  it  be  committed  by  courts  of  general  or  special 
juriBdictkxi,  except  in  the  onus  probandL  In  the  former,  as  we  have  already  remark- 
ed, jarisdictmn  shall  be  presumed ;  in  the  ktter  it  must  be  shewn ;  but  when  a  want 
of  power  shall  appear  in  either  form,  as  the  &ct  is  the  same,  the  legal  consequences 
miKt  be  the  same.  This  abundantly  appears  from  the  reasoning  of  Clinton,  senator, 
and  adjudged  cases  cited  by  him,  in  Tates  v.  Lansing,  9  John.  Rep.  431  to  437.  He 
coocbdes,  **•  I  can,  therefore,  never  subscribe  to  the  doctrine  of  unaccountability  in  the 
higher  courts.  The  true  distinction  has  been  very  judiciously  pointed  out  in  the  course 
oTtbisdiscuBion.  Art  inferior  court  shall,  when  questioned,  show  that  it  acted  within 
itsjurisdictkMi.  Whereas,  in  courts  of  general  jurisdieiionf  jurisdiction  is  presumed 
tin  the  contrary  is  shown."  And  see  ante,  note  586,  p.  836.  Also,  note  541,  p.  799, 
vA  800.  The  rule  of  Ch.  J.  Shaw  is,  therefore,  equally  illustrated  by  a  defect  of  ju- 
riniictioD  apparent,  in  the  superior  court,  as  by  want  of  proving  it  in  an  inferior  court; 
>od  the  efifect  of  deciding  the  point  judicially  as  a  part  of  the  merits  would  be  the 
nne  in  either.  The  difficulty,  therefore,  of  Cb«  J.  Marshall,  in  supporting  Wise  v. 
Wiihcn,(8  Crancfa,  SSI",)  as  he  strives  to  do  in  ex  parte  Watkins,  (8  Pet.  209,)  on 
the  ground  that  the  jurisdictional  question  wjb»  there  decided  in  the  first  instance,  by 
as  inferior  court,  is  obvious.  The  question  was  a  part  of  the  merits ;  and,  as  remark- 
^  by  Ch.  J.  Shaw  of  the  two-thirds'  subscription  in  the  insolvent  case,  it  was  the 
iBost  important  questimi  which  the  court  had  to  pass  upon,  afler  having  acquired  ju- 
risdietioD.  In  Wise  v.  Withers,  the  proceedings  of  a  court  martial  in  fining  a  man, 
dedared  by  statute  to  be  exempt  from  militia  duty,  was  declared  void,  as  acting  on  a 
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person  beyond  the  jurisdiction  of  the  court,  a  person  not  belonging  to  the  militia.  The 
answer  would  obviously  be,  to  the  plaintiflf,  that  is  a  question  for  the  inferior  court.  If 
you  are  summoned  as  a  member  of  the  militia,  and  are  silent,  you  adroit  that  you  are 
not  exempt.  You  should  plead  the  special  matter ;  tlie  court  has  power  to  try  it  and 
discharge  you  on  the  fact  appearing.  If  there  be  error,  brinijr  your  certiorari.  Tiie  same 
difficulty  would  seem  to  arise  in  respect  to  Bowman  v.  Rus»,  (6  Cowen's  Rep.  234,) 
where  the  question  was,  whether  the  party  had  alisconded  leaving  liis  family  a  charge, 
and  so  his  property  might  be  proceeded  against  by  justices.  This  was  the  very  ques- 
tion they  were  to  try,  and  yet  it  was  raised  and  decided  collaterally  by  action,  as  a 
preliminary  jurisdictional  matter.  Indeed,  this  difficulty  will  arise  in  respect  to  sever- 
al decisions  which  we  have  stated,  wherein  the  article,  both  of  subject  matter  and  per- 
son, has  been  treated  as  preliminary,  and  examined  in  a  collateral  way.  The  case  of 
Mather  v.  Hood,  supra,  so  far  as  it  regards  the  question  whether  force  had  in  truth 
been  committed,  may  be  sustained  on  the  same  ground ;  for  that  was  the  question  to 
be  tried  by  the  justice.  So  of  Mackaboy  v.  The  Commonwealth,  State  v.  Scott, 
G Wynne  v.  Pool,  fox  v.  Wood,  and  other  cases  cited  supra.  The  case  of  Raborg 
y.  Hammond,  ante,  note  622,  p.  876,  carries  the  principle  out  to  its  greatest  length,  con- 
tradicting several  decisions  wherein  the  principle  was  not  adverted  to.  Indeed,  the 
cases  of  Fox  v.  Wood,  (I  Rawle,  143,)  and  Harrington  v.  The  Commissioners  of  Ruads 
of  Newburry  District,  (2  M'Cord,  400,)  are  diametrically  opposed  to  the  case  of  Wise 
V.  Withers,  though  the  latter  is  not  mentioned  in  the  reports.  Both  were  cases  of  ex- 
empts, the  one  from  militia  duty,  and  the  other  from  highway  work ;  yet  held,  that  a 
conviction  for  default  in  serving  as  a  militia  man  or  on  the  highway,  was  conclusive 
till  reversed  on  error;  the  exception  in  both  instances  being  a  question  on  the  merits. 
See  these  and  other  cases  ante,  p.  993, 4,  of  this  note.  The  case  ex  parte  Kellogg,  (6 
Verm.  Rep.  509,)  was  of  habeas  corpus  to  discharge  from  execution  in  a  civil  cause; 
(the  writ  of. habeas  corpus  in  Vermont  extending  to  such  process.)  The  ground 
was,  that  the  justice  who  issued  the  attachment,  endorsed  a  blank  deputation  of  au- 
thority to  serve  the  writ,  on  which  he  rendered  judgment,  tliough  the  defect  in  the 
endorsement,  that  being  a  judicial  act,  and  therefore  void  in  this  case,  was  pleaded  in 
abatement.  (Id.  510.)  Yet  the  supreme  court  refused  to  discharge.  Collamer,  J. 
said,  ^  It  was  pleaded  in  abatement  and  adjudged  upon  by  the  justice,  and  is  res  adjn- 
dieata.  His  decision  on  a  question  within  lils  jurisdiction  is  conclusive  until  appealed 
from  or  reversed.    (Id.  511.) 

Broad  and  effectual  doctrines  in  fa^or  of  the  protection  of  parties  and  all  concerned, 
have  been  established  in  South  Carolina.  By  statute,  a  court  of  magistrates  apd  free- 
holders were  to  hold  plea  of  criminal  offences  committed  by  free  persons  of  color.  On 
the  hearing  of  a  charge  of  negro  stealing  against  tlie  prisoner,  he  pleaded  to  the  juris- 
diction of  the  court,  that  he  was  not  a  free  person  of  color,  but  a  free  white  person, 
and  the  plea  was  found  against  him.  On  his  being  brought  np  for  discharge  upon  ha- 
beas corpus,  the  question  was  made  whether  the  jurisdiction  of  the  person  was  now 
open  to  be  heard' collaterally  ;  and  the  court  held  that  it  was  not ;  but  was  concluded 
by  the  plea  and  finding.  Johnson,  J.  who  delivered  the  opinion  of  the  court,  lays 
down  the  following  rules :  "  That  prima  facie,  every  court  must  posseaa  the  power  of 
judging  of  its  own  jurisdiction  in  respect  both  to  persons  and  subject  matter.  It  fol- 
lows that,  ordinarily,  the  judgment  of  an  inferior  court,  on  a  question  of  jurisdiction 
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thus  sybmitted  to  it,  has  the  same  binding  efficacy  on  the  parties,  as  its  judgment  in 
any  other  matter  confessedly  within  i is  cognizance,  and  that  errors  in  this  respect  can 
only  be  corrected  in  tlie  same  manner  that  its  other  errors  are.  Tiie  only  exception 
is  Inhere  the  want  ofjupisdiction  is  apparent  on  the  face  of  the  proceedings  themselves. 
By  pleading  to  the  jurisdiciion,  the  party  is  not  obliged  to  abide  by  the  decision  of  the 
iDferior  tribunal ;  but  may  resort  to  his  writ  of  prohibition?^  Sueh  are  the  rules  as 
deduced  from  the  eommon  law  by  the  court  of  appeals.  (Stale  v.  Scott,  1  Bail.  Rep. 
894,295,6.)  It  was,  however,  apparently  on  a  very  slight  review  of  the  English  ca- 
668  alone.  The  only  authorities  cited  in  the  opinion,  are,  Bac.  Abr.  Prohibition  H. 
and  the  whole  passed  on  the  summary  application  by  habeas  corpus. 

The  cases  in  that  state  present  a  beautiful,  if  not  a  practicable  system  for  the  pro- 
tection of  inferior  tribunals,  their  suitors  and  officers,  worthy  the  attention  of  our  leg- 
islatures, if  beyond  the  reach  of  our  courts  of  justice.  *The  great  desideratum  is  to 
aToidlhatvarimis  c«)mplicated  and  interminable  litigation  which  has  grown  out  of  these 
jariadicl'ioiial  questions ;  and  which,  if  not  checked^  may  in  time  subvert  the  establish- 
ment of  subordinate  courts.  As  their  powers  are  sometimes  understood,  the  most  in- 
nocent mistake  of  law  or  fact  may  prove  highly  penal.  With  regard  to  the  case  itself 
of  State  y.  Scott,  it  is  not,  perhaps,  an  extravagant  one.  It  may  be  maintained  with- 
in Gwlnnc  v.  Poo1,Raborg  v.  Hammond,  Mather  v.  Hood,  Mackaboy  v.  The  Cora- 
nonwealih,  Fox  v.  Wood,  and  several  other  cases,  English  and  Americati,  which  are 
cited  in  this  note.  The  argument  derived  from  the  remedy  by  prohibition,  sounds  less 
autborative  in  states  where  it  is  rarely  resorted  to.  Make  it  (as  in  South  Carolina,) 
perfectly  ready  of  access  and  familiar  in  practice,  with  the  more  learned  tribunals,  and 
it  wiU  be  much  safer  to  say,  "  true,  you  may  have  been  arbitrarily  condemned  on  the 
qneatipD  ofjurisdfction,  in  the  court  whose  power  you  questioned';  but  it  was  your 
own  Fault  that  you  did  not  go,  in  limine,  to  the  supervising  authority."  The  case  of 
lyles  V.  Robinson,  1  Bail.  Rep.  25,  37,  cited  ante,  note  622,  p.  836,  goes  the  same 
length.  Some  difficulty  in  carrying  out  the  above  rule,  to  its  full  extent,  has  already 
occurred  to  the  learned  court  in  which  it  was  advanced;  and  where  two  justices 
discharged  a  prisoner  from  custody  on  civil  process,  they  having  no  jurisdiction  of 
such  a  case,  the  discharge  was  held  void ;  their  own  adjudication  in  favor  of  their  ju- 
risdiction being  a  nullity;  and  the  sheriff  was  notwithstanding  held  liable  for  the  es- 
cape.   (Harvey  v.  Huggins,  2  Bail.  252, 267.) 

The  record  of  a  judgment  by  default,  entered  at  a  term  subsequent  to  the  de- 
fendant's death,  though  fair  on  its  face,  and  treating  the  defendant  as  still  alive,  may 
be  avoided,  on  aetre/octoa  against  the  terre-tenant  of  the  defendant,  by  a  plea  showing 
the  fact  of  the  previous  death.  (Griswold  v.  Stewart,  4  Cowen's  Rep.  457.)  At  p. 
458, 9,  Sutlverland,  J.,  cites  several  like  cases  from  the  English  books,  where  the 
record  was  allowed  to  be  falsified.  He  shows  that  the  rule  prohibiting  the  impeach- 
ment of  a  record  is  confined  to  parties  or  privies,  who  alone  can  bring  error.  The  plea 
here  was  of  a  matter  which  showed  fhe  judgment  to  be  a  nullity,  not  merely  voidable, 
or  erroneous.  (Id.  459,  460." '  Kelley  v.  Hooper's  ex'rs,  3  Yerg.  395,  stated  infra.) 
Several  authorities  cited  in  Griswold  v.  Stewart,  supra,  at  page  458,  9,  seem  to  hold, 
or  at  least  to  imply,  that  the  record  may  be  impeached  by  a  stranger,  in  the  same  way, 
for  mere  error.  And  see  Fenn  v.  Meeks,  1  Penningt.  Rep.  151,  153.  Yet  it  was 
iKid,  that  where  the  knd  was  claimed  in  ejectjnent,  by  judgment,  execution  and  sale 


Digitized 


by  Google 


1024  Of  DeporiHum,  InquisUuM,  ^.  [Ch.  4 

against  tlie  laods  of  the  defendant's  grantor,  the  defendant  could  not  impeach  the 
judgment  hy  showing  that  the  original  process  was  not  served.  And  per  curiam, "  the 
judgment  must  he  considered  valid,  until  set  aside  hj  proceedings  brought  directly  on 
the  judgment,  and  for  that  purpose."  (Tappan  v.  Nutting,  Brayt.  137, 189.)  The 
doctrine  that  the  record  shall  conclude  as  to  the  facts  stated  in  it  even  against  stran- 
gers, so  far  as  it  may  be  material  to  maintain  its  own  existence  and  Validity,  is  shown 
in  Den  v.  Downam,  1  Green,  143,  4,  and  the  authorities  there  cited.  In  this  case  the 
court,  by  Ewing,  C.  J.,  say,  "  the  cases  referred  to  in  4  Cowen,  458,  (Griswold  v. 
Stewart,)  do  not  serve  satisfactorily  to  show  that  strangers  may  and  that  privies  may 
not  contradict  a  record ;  nor  can  I  understand  the  court  to  have  used  them  for  that 
purpose.  To '  impeach,'  in  the  language  of  the  court,  means  to  show  that  the  judg- 
ment was  erroneous,  oiot  to  deny  its  existence.  To  allow  persons,  not  party  or  privy, 
to  avoid  a  judgment  by  plea,  because  the  original /lefendant  was  dead  beibre  the  judg- 
ment was  given,  is  not  directly  to  contradict  tlie  record,  but  to  show  that  the  judg- 
ment, as  is  said  of  the  one  (Warter  v.  Perry,  Cro.  Eliz.  199,)  was  erroneous,  and.as  is 
said  of  the  other,  (Randall  &  wife,  3  Mod.  908,)  was  manifestly  bad,  in  tlie  only  mode 
whereby  a  person  who  could  not  brhig  a  writ  of  error,  might  avail  hinoself  of  an  error 
in  the  judgment  The  averment '  stands  with  the  record,'  and  does  not '  impugn  any 
thing  apparent  within'  it.  *  The  expression  attributed  to  Lord  Holt  m  1  Ld.  Raym. 
669,  is  not  inconsistent  herewith.  When  he  says  the  terre-tenants, '  being  strangers, 
may  falsify,'  he  does  not,  I  apprehend,  mean  to  say  that  a  stranger  may  show  against 
the  face  of  the  record  that  no  judgment  was  rendered."  And  see  Sawyer's  kssee  v. 
Shannon,  1  Term  Rep.  465,  468,  469.  The  case  of  De  Forest  v.  Strong,  8  Coniu 
Rep.  513,  514, 520,  531,  is  in  point  that  where  a  judgment  and  proceeding?  are  given 
in  evidence,  though  against  a  stranger,  he  cannot  impeach  it  for  error.  It  was  there 
given  in  evidence  to  prove  its  own  existence  as  a  fact  to  affect  the  adverse  party  in 
connection  with  other  circumstances. 

Mere  appearance,  especially  if  it  be  to.  oppose,  will  not  confer  jurisdiction  over  the 
subject  matter,  however  this  may  be  as  to  the  person.  Thus  an  appearance  to  oppose 
an  insolvent  discharge,  by  a  citizen  of  a  neighboring  state  whose  claim  it  cannot  affect, 
will  not  give  operation  to  the  discharge  upon  his  claim.  (Norton  v.  Cook,  9  Conn. 
Rep.  314.)  Though  he  was  in  one  case  held  estopped  to  deny  such  operation,  where 
he  had  gone  bo  far  as  to  reoeive  a  dividend.  (Clay  v.  Smith,  3  Pet.  411.)  But  it  has 
been  held  in  several  cases,  that  where  there  is  a  want  of  jurisdiction  over  the  subject 
matter,  the  party  himself  who  institutes  the  proceeding,  and  has  gone  through  with 
all  the  forms  incident  to  a  cognizable  matter,  may,  on  their  being  objected  agaioat 
him  and  sought  to  be  enforced,  avail  himself  of  such  want  of  jurisdiction,  and  they 
shall  be  considered  a  mere  nullity.  Such  are  the  cases  of  Blin  v.  Campbell,  14 
John.  Rep.  4S2 ;  Cuyler  v.  Trustees  of  the  Village  of  Rochester,  13  Wend.  Rep.  165; 
and  Starr  v.  The  Same,  6  id.  564,  all  stated  supra.  Other  cases  hold  that  where  juris* 
diction  is  unqualifiedly  withheld,  even  consent  or  the  confession  of  a  judgment  will  not 
render  the  proceedings  valid,  though  they  would  take  i#way  a  mere  error.  One  in- 
stance is  where  the  statute  of  New- York  forbade  a  justice  to  hold  plea  in  cases  where 
executors  or  administrators  were  parties  on  either  side.  i[Coffin  v.  Tracy,  8  Cain.  Rep. 
129.)  And  so  where  ajustioe,  by  consent,  tries  the  title  to  land.  (Griffeth'sN.  J.Treat. 
19^  30.    Cowen's  N.  Y.  Treat.  11.    Strieker  v.  Mott,  6  Wend.  465.    It  has  lately 
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^tt  Wdln  Massachusetts,  that  where  a  person  is  not  liable  to  be  taxed  in  ttie  town, 
M  if  he  be  a  non-residene,  even  his  express  consent  to  the  tax  shall  not  be  deemed  to 
confer  power  on  the  taxing  officers,  nor  bar  his  action  to  recover  the  tax  he  has  been 
eompelled  to  pay*  (Preston  v.  Boston,  12  Pick.  7.)  Sec  further  on  this  subject  «s  to 
the  efiect  of  appearance,  ante,  note  637,  p.  90S,  9.  In  Ohio,  the  supreme  court  has  no 
jurisdiction  to  try  an  indictment  for  mufder,  found  in  the  common  pleas,-  unless  certified 
under  seal  according  to  the  statute.  Where  a  person  had  been  tried  for  such  offence 
in  the  supreme  court  Jind  Convicted,  and  the  certificate  required  wanted  a  seal;  held, 
OD  motion  in  arrest  of  judgment,  that  though  no  objection  was  raised  by  the  prisoner^ 
on  the  trial,  the  supreme  court  had  not  jurisdiction.  And  Wright,  J.,  delivering  the 
opioioo,  said,  **  We  are  autbori^ed  to  proceed  against  persons  so  [regularly]  brought 
here,  but  have  no  authority  to  proceed  against^  try,  and  sentence  to  death,  an- individual 
who  comes  here  for  that  purpose  by  his  own  agreement,  or  being  here  otherwise, 
waives  his  right  to  object  Neither  the  express  consent  of  the  party,  nor  bis  waiver  of 
the  right  lo  object,  can  confer  such  power."  (The  Stale  v.  Turner,  1  Wright's  JElep. 
20,SS.) 

As  to  the  /brms  of  process  in  these  inferior  juriiBdictions,  the  courts  have  gone  fa^ia 
orerJookrog  trregularitieaand  mistakes;  and  wherever.the  defect  would  be  amendable 
in  a  court  of  record,  they  will  consider  it  as  amended  already,  on  pr(X)f  of  the  mistake 
by  parol  or  otherwise.  Thus,  where  the  defendant  justified  the  taking  of  chattels,  by 
jodgmeoi  and  execution  bef<>re  a  justice,  though  there  was  a  variance  in  the  sums 
neotiooed  in  the  judgment  and  execution,  the  supreme  court  held  that  they  woujd  not 
for  that  reason  treat  it  as  a  case  where  the  execution  issued  without  authority;  but 
theyalbwed  the  mistake  to  be  shown  by  the  justice,  and  then  treated  tlie  recital  as. 
tme.  (Borland  v.  Stewart^  4  Wend.  568.  And  see  Jennings  v.  Carter,  9  id.  446 ;  and 
Jackson,  ex  dem.  Hunter,  v.  Page,  4  Weftd.  585.)  In  New- York,  justices'  courts,  it 
bas  been  said,  poesess  the  same  power,  as  to  amendments,  as  courts  of  record.  (Brace 
v.Beosoo,  10  Wend.  StS,  915;  3  R.  S.  9^5,  §  1.)  And  in  this  case,  mesne  process, 
e.g.  the  summons,  yrns  held  amendable  by  altering  the  name  of  one  of  several  plaintifia 
(tmJwph  to  Jatper^  afler  the  return  of  the  same,  (id.)  But  an  execution,  after  it 
^  been  executed,  cannot  be  amended.    (Toof  v.  Bentley,  -6  Wend.  376.) 


NOTE  695— p.  380. 

**  Aa  award  of  arbitrators  decades  the  rights  of  the  parties  as  effectually  as  a  judg* 
nentatlaw  or  a  decree  in  chancery,  and  is  as  binding,  until  regularly  set  aside  or  ita 
^idity  questioned  in  a  proper  manner.  When  not  made  under  a  rule  of  court,  it 
nay  be  annulled  by  a  decree  in  chancery,  on  a  bill  ahowing  corrupt  practices  of  the 
ftrViintore  or  parties,  or  the  mistake  of  the  former,  or  any  accident  or  proper  ground 
ibra  new  trial  attending  the  case  of  the  being  party*  But  be  can  never  overleap  itj 
treating  it  as  void,  and  litigate  hi»  right  anew,  by  oommencing  an  action  as  if  it  had  not 
1^0  made,  and  in  a  collateral  manner  attack  its  validity."  {Per  Cur.  Bu.kley  v. 
Stewart,  1  Day's  Rep.  180. 139,  3.)  *'  That  at  common  law,  the  award  of  arbitrators, 
'^lariy  made,  and  in  relitkni  to  a  matter  which  might  be  tubmitted»  ia  .conclusive 
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between  the  parties  in  a  contest  involving  the  same  matter^  is  a  proposition  too  weU 
scaled  to  need  illustration  by  the  citation  of  authorities."  (Sliakleford  v.  PurketJS 
Marsh.  Ken.  Rep.  484,  per  Owsley,  J.)  Awards  **  are  conclusive  as  the  judgment  of 
a  coart.  Choosing  arbitrators  and  they  acting  within  the  pale  of  their  authority,  tlie 
award  beconoefl  the  act  of  the  parties,  and  they  are  estopped  by  it."  (Per  Peck,  J., 
Dougherty  v.  McWhortcr,  7  Yerg.  289, 258.) 

The  above  doctrine  prevails  almost  universally.  (See  ante,  note  591,  p.  840, 1,  and 
cases  there  cited ;- also,  Cox  v.  Jag^r,  2  Cowen's  Rep.  652;*  Park  v.  Halsey,  2  Root's 
Rep.  100;  Bunnel  v.  Pinto,  2  Conn.  Rep.  481 ;  Curley  v.  Dean,  4  id.  259;  Watson  on 
Arb.  and  Awards,  145;  Nos.Sl  and  82  Law  Lib.  Philadel.;  Christian  v.  Scott,  1  Alab. 
Rep.  854.)  Hence,  an  action  cannot  be  sustained  to  recover  money  paid  under  an 
award,  on'  the  ground  of  its  having  been  obtained  fraudulently  or  on  false  testimony. 
{Bulkley  v.  Stewart,  1  Day's  Rep.  130.)  Nor  can  a  defendant,  when  a  suit  is  brought 
to  enforce  the  a waVd,  set  up  any  thing  as  a  defence  which  was  a  proper  answer  to  the 
plaintiff's  claim  before  the  arbitrators.  If  such  matter  of  defence  exists,  it  should  be 
urged  upon  the  hearing  before  the  arbitrators ;  and  their  award,  wliether  right  or 
wrong,  is  conclusive,  so  long  as  they  keep  within  the  scope  of  the  submission.  (Waite 
V.  Barry,  12  Wend.  877.) 

An  award  extinguishes  <he  original  demand,  and  is  a  bar  to  any  action  upon  such 
demand.    (Curley  v.  Dean,  4  Conn.  Rep.  259.    Tevis'  ex'r  v.  Tevis'  ex'r,  4  Monroe, 
46,  47.    Evans  v.  M'Kinsey,  Litt.  Sel.  262,  8.    Armstrong  v.  Masten,  11  John.  Rep. 
189/  .  Bailey  v.  Leehmere,  1  Esp.  Rep.  877.     But  see  Kingston  v.  Phelps,  Peake's  N. 
P.  C.  227;  GaMon  v.  Anderson,  2  Bail.  Rep.  846;  Judd.v.  Wilson,  6  Verm.  Rep. 
185.)    This  is  so,  even  where  the  award  is  made  pursuant  to  a  parol  submission. 
(Solomon  v.  Jessiman,  I  N.  Hamp.  Rep.  68.    Lodgson*  v.  Roberts'  ex^rs,  8  Monroe, 
255,  6,  7,     Wells  v.  Lain,  15  Wend.  99.  -  Armstrong  v.  Masten,  11  John.  Rep.  189, 
190,  1.    Gannon  v.  Anderson,  supra.    See  Homes  v.  Agry,  12  Mass.  Rep.  134.)  And 
in  New- York,  a  parol  «ti6mu«um  of  a  cause  depending  in  court;  though  no  award  has 
been  made,  will  be  a  bar  to  the  further  continuance  of  the  suit,  notwithstanijing.tlte 
existence  of  a  rule  of  such  court  avoiding  all  agreements  between  parties  in  respect  to 
the  proceedings  in  a  cause-  unless  reduced  to  writing;  and  notwithstanding  also  the 
provisions  of  2  R.  S.  541,  §  1,  requiring  certain  submissions  to  be  in  writing.    (Wells 
v.  Lain,  15  Wend.  99.    See  Camp  v.  Root,  18  John.  Rep.  23 ;  Ex  parte  Wright,  6 
Cowen's  Rep.  899 ;  Larkin  v.  Robbins,  2  Wend.  505 ;  Towns  v.  Wilcox,  12  id.  504.) 
Chancellor  Walworth  seems  to  have  entertained  the  opinion,  that  the  section  of  Uie 
revised  statutes  above  alhided  to  rendered  ^^wnA  submissions  invalid.    (See  Bloomer 
V.  Sherman,  5  Paige's  Rep.  575j  578;  also  Wella  v.  Lain,  15  Wend.  103.)     But  this, 
as  will  be  seen,  was  denied  by  the  court  of  errors,  in  Wells  v.  Lain.    To  the  rule,  how- 
ever, allowing  parol  submissions,  it  is  said  there  are  exceptions ;  as  for  example,  where 
by  law  the  matter  in  contest  is  not  arbitrable;  or  where,  from  the  subject  of  arbitra- 
tion, a  writing  is  necessary  to  pass  the  right  to  the  thing  in  demand,  or  destroy  the  de- 
mand ;  io  such  eases  the  submission  and  award,  to.  be  availing  as  a  bar,  must  be  in 
writing.    (Lodgson  v.  Roberts'  ex'rs,  8  Monroe,  255,  266,  7.    Evans  v.  M'Kinsey, 
Litt.  Sel.  Cas.  262, 264.)  A  parol  submission  and  award,  on  a  sealed  promissory  note, 
has  been  held  no  bar  to  an  action  upon  it ;  for  where  the  matter  in  contest  arises  on  a 
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^ce(l,\heBubmisslon  must  be  bydced.    (Lodgson  v.  Roberts' ex'rs,  supra.    See  ^yd 

^  Awards,  54,  5^  and  tiie  authorities  there  cited.)    See  as  to  parol  submisaiond  re- 

*I*cting  lands,  post,  note  697.    . 
All  the  cases,  however,  as  to  (he  conclusiveness  of  awards  as  evidence,  must  be  un- 

aerstood  ^ilh  the  qualification  that  the  award  is  a  valid  and  binding  one;  (Tevis'  cxV 
•  Tevis'  exV,  4  Monroe,  46,  47  ;)  in  other  words,  t!ie  arbitrators  must  have  bad  jw- 

f^ictioD.    These  questions  in  respect  to  the  validity  of  awards,  have  generally  ariscR 
actions  upon  the  award  or  the  bond*  of  submission,  as  to  which  see  post,  voL  2  ofthe 

.  ^^  <ih.  6,  p.  79  et  seq.  and  the  notes  connected  with  that  head.    A  few  illustrattMn, 
J^'i  from  cases  of  that  kind  and  others,  will  be  introduced. 
?o    ^^f^itra  tors  acquire  their  jurisdiction  or  power  of  deciding  from  the  agreement 

|!^"^it,  and  the  authority  conferred  by  the  sgbmission  must  be  observed;  (Jackson 

*  "yjt,  6  John.  Rep.  14 ;)  it  is  that  which  gives  jurisdiction.  (Harrington  v.  Rich, 
6  Yetm.  Rep.  666,  672.)  If  the  award  be  upon  something  not  included  in  the  Bub- 
xDissioQ,  itisofcourse  so  far  an  award  without  jurisdiction  and  void.  (Solomons  v. 
M'Kinsiry,  IS  John.  Rep.  27;  S.  C.  2  id.  57.  M'Bride  v.  Hagan,  1  Wend.  526. 
Beao  v.  Farnara,  6  Pick.  269.  Watson  on  Arb.  and  Awards,  105.  Sec  81st  No.  Law 
Lib.  Phikdel) 

But  though  an  award  be  bad  for  one  thing  it  may  be  good  for  another.  Thus,  if 
the  submissioo  be  of  a  particular  subject,  and  the  award  cover  that  and  another  sub- 
ject, yet  if  there  is  no  connection  between  the  two,  and  they  are  in  no  wise  dependant 
upon  each  other,  it  shall  be  enforced  as  to  the  one  within  the  submission,  and  held  void 
as  to  the  other.  (Bacon  v.  Miller,  1  Cowen's  Rep.  117.  Watson  on  Arb.  and  Awards, 
185.  No.  31  Law  Lib.}  Philadd.  Clement  v.  Durgin,  1  Greenl.  300.  Jackson, 
d.  Alen,  v.  Ambler,  14  John.  Rep.  96.  Aitcheson  v.  Cargey,  2  Bing.  199.  S.  C.  2 
Barn.  &  Cress.  170.  Peters  v.  Pierce,  8  Mas9..Rep.  398,  9.  Kyd  on  Awards,  216. 
Cald.  on  Awards,  130.)  If  that  which  is  void  affects  not  the  merits  ofthe  submission, 
the  residue  will  be  Valid.  (McBride  v.  Hogan,  1  Wend.  326.  Martin  v.  Williams, 
13  John.  Rep.  264.  Cox  v.  Jagger,  2  Cowen's  Rep.  638.)  An  award  that  one  shall 
pay  money  or  give  security,  is  valid  fi»r  the  money  though  void  as  to  the  security,  for 
being  uncertain,  and  not  saying  what  the  security  shall  be.  (Stanley  v.  Chappell,^ 
Cowen's  Rep.  235.  Jackson  v.  Pelong,*9  John.  Rep.  43.  See  Barnet  v.  Gitoon,  S 
Scrg.  &  Rawle,  340 ;  Peck  v.  Wilson,  2  McCord,  279, 290.)  But  if  that  part  which 
is  void  is  so  connected  with  the  rest  as  to  affect  the  justice  of  the  case,  the  whole  will 
be  held  void.  Thus,  where  the  award  was  that  H.  should  deliver  the  said  ferm  to  JB., 
tc  and  that  B.  Should  pay  certain  moneys ;  held,  that  the  delivery  ofthe  farm  was  a 
eoDsideratioo  for  the  money,  and  the  award  being  uncertain  in  not  describing  the  farm 
by  reference  or  otherwise,  the  award  ofthe  money  was  also  void.  (Brown  v.  Hanker- 
son,  S  Cowen's  Rep.  70.  S.  P.  Clement  v.  Durgin,  1  Greenl.  300.  See  Schuyler  ▼. 
Van  Dcr  Veer,  2  Cain.  235.)  And  where  it  appears  that  the  award  was  founded  in 
part  upon  matters  not  submitted,  and*  the  arbitrators  have  awarded  a  gixws  sum,  the 
whole  award  will  be  held  void.    (Thrasher  v.  Hay  nes,  2  N.  Ha'mp.  Rep.  429.) 

It  will  be  presumed  that  arbitrators  have  acted  within  the  terms  ofthe  submission, 
unless  the  contrary  appear.  (Bacon  v.  Wilber,  1  Cowen's  Rep.  117.  Solomons  v. 
MTinstry,  13  John.  Rep.  27,  29.  2  id.  57,  S.  C.  RatclifTe  v.  Bishop,  1  Keble,  865. 
Ingram  v.  Webb,  1  RolL  Rep.  362.    Waite  v.  Barry,  12  Wend.  377,  379.    Byers  ▼. 
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writing,  under  the  hands  and  seals  of  the  arbltratoni,  ready  to  be  delivered  to  ihe  parr 
tics  in  difference  on  or  before  a  specified  time,  if  it  was  not  ready  for  delivery  to  the- 
defendaut,  although  it  was  so  as  to  the  plaintiff,  it  is  no  award  as  to  the  former,  and  in 
an  action  on  the  bond  he  may  resist  a  recovery  on  this  ground.  (Pratt  v.  Hackett,  6 
John.  Rep.  14.)  But  where  an  award  was  regularly  made  and  read  over  to  the  par- 
ties, who  expressed  tfieniselves  satisfied  with  it,  promised  to  pei-fbrm  it,  and  one  of 
them  actually  performed  a  part  of  it,  and  neither  of  them  at  the  time  requested  a  copy 
of  the  award  or  a  duplfcate  original,  held,  that  both-parties  were  afterwards  precluded 
from  alleging  non-delivery^ '  (Perkins  v.  Wing,  10  John.  Rep.  143.)  An  acceptance 
of  a  sworn  copy  of  an  award,  without  objection,  is  deemed  a  waiver  of  a  chiim  to  have 
the  original.  (Sellick  v.  Adams,  15  John.  Rep.  197.)  The  cases  hold,  that  the  making 
an  award  is  presumptive  evidence  that  it  was  ready  to  be  delivered.  (Sec  Munro  v. 
Alaire,  2  Cain.  850,326;  Bradsey  v.  Clyston,  Cro.  Car.  541.;  Marks  v.Marriot,  I 
Ld.  Raym.  114.)  Yet  this  presumption,  like  most  others,  is  liable  to  be  rebutted. 
(Munro  v.  Alaire,  supra  ;  Pratt  v.  Hackett,  .6  Johns.  Rep.  14.) 

If,  by  the  submission,  the  award  is  required  to  be  in  a  given  form,  such  form  most  be 
observed.  Where,  in  a  lease,  a  provision  was  contained  for  submitting  the  amount  of 
certain  rents,  after  a  specified  period,  to  arbitrators,  who  were  to  endorse  their  award 
upon  tlie  lease,  held,  that  an  award  written  upon  a  separate*  piece  of  paper  and  not 
connected  with  the  lease,  was  no.tgpod.  This  was  in  an  action  of  covenant  upon  the 
lease.  (Montague  v.  Smith,  13  Mass.  Rep.  396.)  So,  where  the  submission  required 
the  arbitrators  to  make  an  award  under  seal,  an  award  without  seal  was  beki  not  good. 
(Stanton  v.  Henry,  1 1  John.  Rep.  133.  SallOurs  v.  Gulling,  Cro.  Jac.  278,  n.  a.  Rea 
V.  Gibbons,  7  Serg.  &  Rawie,  204.  Kyd  on  Awards,  262.)  So  where  the  award  is 
required  to  be  attested  by  a  subscribing  witness,  it  is  no  complete  award  till  this  is  done, 
though  all  other  forms  are  complied  with.    (Bloomer  v.  Sherman,  5  Paige,  575.) 

The  award  will  be  void  where  arbitrators  have  delegated  the  power  of  deciding  to 
others,  if  no  authority  of  this  nature  is  conferred  by  the  articles  of  submisstoo ;  or 
where  less  than  the  numberauthorized  by  the  submi^ion  have  acted  and  awarded. 
(Levezey  V.  Gorgas,  4  Dall.  71,  74.)  And,  unless  other^ivise  provided  in  the  articles  ef 
submission,  the  rule  is  that  all  the  arbitrators  must  join  in  the  award.  (Norfleet  v. 
SouthalJ,  3  Murph.  189.  Welty  v.  Z^entmyer,  4  Watts,  75.  Bayne  v.  Gaylord,  3  id. 
301.  Patteson  v.  Leavilt,  4  Conn.  Rep.  5Q.  Green  v.  Miller,  6  John.  Rep.  89.  Town 
v.  Jaqiilth,  6  Mass.  Rep.  46.)  And  even  where  provision  is  made  for  a  majority  to 
decide,  they  must  all  have  notice  of  the  time  and' place  of  hearing,  and  an  opportunity 
at  least  of  being  present.  (Blin  v.  Trimble,  2  Tyl.  Rep.  304.)  Where  the  minority, 
in  such  cases,  have  been  notified  and  refuse  to  attend,  the  others  have  power  to  go  on 
notwithstanding^  and  their  award  will  be  valid.  (Crofbot  v.  Allen,  2  Wendell,  494. 
Barnes'  Notes,  57.  Green  v.  Miller,  6  Johns.  Rep.  42,  Willes,  21 5.  Kyd  on  Awards, 
106,7.) 

Evidence  aliunde  is  admissible  in  aid  of  the  award,  where  it  does  not  appeaV  on  ita 
face  that  the  requisite  number  were  present  at  the  hearing.  (Ackley  v.-Findi,  7 
Cowen's  Rep.  290.    See,  however,  Blin  v.  Trimble,  supra.) 

Awards  must  be  final,  c^rtaii^  and  mutual.  Where  a  suit  was  brought  for  a  con- 
spiracy In  burning  the  plaintiff's  barn,  and  it  appeared  that  another  sqit  had  been  com- 
menced, in  trespass,  for  the  same  cause,  and  referred  to  arbitrators,  who  awarded,  that 
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"  the  said  suit  shall  be  do  farther  prosecuted ;"  lield,  that  the  award  (vas  sufficiently  final 
and  oertaio,  and  a  good  har  to  the  second  action.    (Purdy  v.  Delavan,  1  Cain.  304.) 
An  amird  tliat  proof  had  not  been  produced  sufficient  to  establish  a  ckiim  against  the 
defeadant,  is   equivalent  to  sayiog  that  the  piaintiB*  had  no  cause  of  action,  and  is 
final  and  conclusive.     (McDermott  v.  Tber  United  States'  Ins.  Co.,  3  Ser^.  &>  Rawle, 
6(M.)    The  idllo^in^  decisions,  in  actions  brought  to  enforce  awards,  and  upon  motions 
made  to  set  them  aaide,  nday  be  consulted  as-  showing  when  they  are  to  be  deemed 
absolutely  void,  on  the  ground  of  a  want  of  either  of  the  above  requisites.    Byers  v.  Van 
Dusen.  5  Wend.  S68.    Thornton  v.Carspn,  7  Cranch,  596.    Gaylord  v.  Gaylord,  4 
Day's  Rep.  422.    Bucklaod  v.  Conway,  16  Mass.  Rep.  896.    Sutton  v.  Horn,  7  Serg. 
&RaWle,  328.    Austin  v.  Snow's  lessee,  2  Datl.  157.    Harvey  v.  Snow's  lessee,  1 
Yeates'  Rep.  15^.    Kingston  v.  Kincaid,  1  Wash.  C. C.  Rep.  448.    Gonsales  v.  Dea;- 
vens,  2  Yeates'  Rep.  639.    Grier  v.  Grier,  1  DalK  173.    Solomons  v.  M'Kinstry,  13 
Johns.  Rep.  27.    S.  C.  2  id.  57.'  Waite  v.  Barry,  12  W^end.  377.    Bacon  v.  Wilber, 
1  Cowen's  Rep.  117.    Schuyler  v.  Dan'Der  Veer,  2  Cain.  235.    Young  v.  Reuben, 
1  DaO.  119..  Traquair  v.  Redinger,  4  Yeates'  Rep.  282.    Dicas  v.  Jay,  5  Bing.  281. 
Brown  v.  Hankerson,  S  Cowen's  Rep.  70.    White  v.  Jones,  8  Serg.  &  Rawle,  349. 
BurkfaoUer  v.  McFerran,  3  id.  421.    Munro  v.  Alaire,  2  Cain.  320.    Knuckle  v. 
Knuckle,  1  Dall.  864.    Weed  v.  £His,  S  Cain.  253. 

Ao  award  is  never  treated  as  absolutely  void,  because  the  arbitrators  admitted 

improper  evidence,  or  were  guilty  of  partiality,  corruption,  or  the  like  ;  or  because  one 

of  (he  parties  committed  a  fraud  upon  them,  or  procured  the  award  through  false  or 

forged  eTidence.    (See  Buckley  v.  Stewart,  1  Day's  Rep.  130.    Mulder  v.  Cravat,  ^  - 

Bay's  Rep.  870.)    Indeed,  where  it  appears  that  the  arbitrators  have  in  all  respects 

pursued,  and  kept  within  the  authority  conferred  upon  them  by  the  submission^  and 

the  award  comes  in  question  collaterally,  in  a  court  of  law,  nothing  dehors  the  award 

itself  is  in  general  admissible  in  evidence  for  the  purpose  of  impeaching  it  or  avoiding 

its  force  and  effect.    This  was  noticed  ante,  note  591,  p.  841 ;  and  in  addition  to  tlie 

eases  tiiere  dited,  the  reader  is  referred  to  the  following  as  showing  the  prevailing  spirit 

of  the  adjudications  on  this  subject.    Elmendorf  v.  Harris,  5  Wend.  516,  519,  520. 

Braddicbv.  Thompson,  8  East,  344.    Cranston  v.  Kenney's  Ex'rs,  9  Johns.  Rep. 

21$E,  per  Spencer,  J.    Mitchell  v.  Bush,  7  Cowen's  Rep.  185.     Jackson  v.  Ambler,  14 

JobosL  Rep.  105.    Shepherd  v.  Watrous,  3  Cain.  166.    Smith  v.  Cutler,  10  Wend. 

m.  Lowndes  v.  Campbell,  1  Hall's  Rep.  N.  Y.  C.  P.  598.    M'Kinney  v.  Newcomb, 

b  Cowen's  Rep.  425.    Kleine  v.  Catara,  2  Gall.  Rep.  61.    Whart.  Dig.  p.  3S,  et  acq. 

Asktw  V.  Kennedy,  1  Bail.  Rep.  46.    Shinnie  v.  Coil,  1  M'Gord,  478.    Jocelyn  v. 

Donncl,  Peck's   Rep.  274.     Lewis  v.  Wildman,   1  Day's  Rep.  153.    Perkins  v. 

Wing,  10  Johns.  Rep.  143.    Lucas  v.  Wilson,  2  Burr.  701.    Sherron  v.  Wood,  5 

Hatet  7.    Veale  y.  Hamer,  1  Saiind.  Rep.  326  j  also  id.  327,  a.  n.  (5.)    Wooden  v. 

Little,  S  M'Cord's  Rep.  487.    Neal  v.  Shields,  2  Pennsylv.  Rep.  300.    Smith  v. 

Smith,  4  Hand.  95.    Finney's  Ex'rs  v.  Miller,  1  Bail.  81.    Cloud  v.  Sledge,  id.  106. 

Panoas  v.  Aidrich,  6  New  Hamp.  Rep.  264.    Riddell  v.  Sutton,  2  Moore  &  Payne, 

9^-    Belyea  v.  Ramsay,  2  Wend«  602.    Emery  v.  Hitchcock,  12  Wend.  159. 

Where  the  parties,  erroneously  supposing  themselves  bound  by  law  so  to  do,  submit- 
ted the  rate  of- salvage  of  wrecked  property  ti>  arbitrators,  who  awarded,  and  a  libel 
wa«  afUrwards  filed  by  the  United  States;  held,  by  two  of  the  judges,  that  the  award 
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was  fairly  entered  into,  and  though  both  parties  were  mistaken  in  respect  to  the  obliga- 
lory  force  of  the  law,  yet  that  the  award  was  conclusive :  two  other  judges  regarded 
tlie  award  as  the  opinion  of  fair  intelligent  nrien,  on  the  spot,  as  to  the  real  merttof  the 
salvors,  but  not  absolutely  conclusive  and  binding :  three  of  the  judgen,  howeyeri 
thought  the  award  of  no  validity  whateverl    (Peisch  v.  Ware,  4  Cranch,  S47, 366.) 

•It  has  been  questioned,  whether  a  want  of  notice  of  bearing  before  the  arbitraton, 
would  not  avoid  the  award.  In  Peters  v.  Newkirk,  (6  Oowen's  Rep.  103,)  it  was 
iaid,  that  an  awlird  of  n>ere  appraisal  as  to  a  chattel,  was  void,  because  it  was  done 
ex  parte,  without  notice  to  the  person  to  be  charged  therewith.  See  Falconer 
T.  *  Montgomery,  4  Dall.  Rep.  5233,3.  Browning,  v.  M'Manus,  1  Wbart.  Rep. 
177.  Rigden  v.  Martin,  6  Harr.  &  Johns.  403.  Mendenhall  v.  Smith,  I  Alab;  Rep. 
380.  But  in  Elmendorf  v.  Harris,  (5  Wend.  5t6,)  the  same  court  held  directly,  that 
in  a  suit  on  an  arbitration  bond  for  not  performing  an  award,  it  was  no  defence  that 
a  party  had  not  notice  of  the  hearing  and  did  not  attend.  Tbey  reviev^ed  Peters  v. 
Newkirk,  supra,  and  Savage,  C.  J.  delivering  the  opinion,  regarded  the  appraiaement 
in  that  case  as  hardly  entitled  to  be  dignified  with  the  name  of  an  award*  ^'  It  seems  to 
me,"  he  says,  **  that  there  is  an  essential  difference  between  an  award  upon  matters  in 
controversy  a  nd  a  bare  appraisement  of  a  chattel.  But  if  there  is  not,  and  the  appraise* 
ment  is  to  be  considered  an  award  in  legal  effect  and  operation,  then  it  must  be  coo- 
ceded,  that  point  was  not  decided  in  accordance  with  the  whole  current  of  authority." 
(Id.  5S1.  And  see  Gould  v.  Gbuld  &  Banks,  stated  id.  at  p.  531, 3,  in  oonoeetion  with 
a  note  by  the  reporter  at  p.  533,  3.)  The  decision  in  Elmendorf  v.  HarriSi  seems  in 
direct  consonance  with  the  English  adjudications.  In  Braddick  v.  Thompson,  (8 
East,  344,)  to  an  action  of  debt  on  an  arbitration  bond,  afler  oyer,  the  defendant 
pleaded  that  the  Arbitrators  did  not,  before  mailing  the  award,  appoint  any  tide  ibr 
bearing  the  defendant,  or  his  witnesses  and  pT6o&  :  that  the  award  was  made  with- 
out giving  him  an  opportunity  of  producing  any  witnesses,  or  of  examining  or  obsenr- 
ing  on  the  plaintiff's  witnesses  and  proofs;  the  plaintiff  demurred.  Upon  the  argv- 
ment  the  court  suggested  that  this  matter  could  not  be  pleaded  in  bar,  nor  serve,  oth- 
erwise than  as  a  ground  on  which  to  have  applied  to  the  equitable  jurisdiction  of  the 
court  for  the  purpose  of  setting  aside  the  award ;  the  demurrer  was  sustatoed  and 
judgment  given  for  the  plaintiff.  '        .      . 

Certain  other  defects,  besides  those  already  mentioned^  may  be  shown  to  obviatelhe 
operation  of  an  award.  Thus,  where  an  attorney  agreed  to  submit  s  matter  for  his 
client,  and  by  the  terms  of  the  submission;  the  award  was  only  to  be  valid  and  effi*ct- 
nal  in  case  the  latter  approved  of  it,  it  was  held,  that  the  client  having  dissented,  thia 
might  be  shown,  and  that  then  th>  award  would  not  be  binding  upon  him.  (Marktey 
V.  Amos,  3  Bail.  Rep.  603,  606.) 

So,  it  may  be  shown  that  the  submission  was  legally  revoked,  and  consequently,  that 
the  award  was  made  without  authority  or  jurisdiction.  (Barker  jr.  Lees,  Keb.  79 
Cald.  on  Arb.  SI.  Robertson  v.  M'Niel,  13  Wend.  578.  Watson  on  Ar.  &  Awarda, 
16  to31,et  seq.  Law  Lib.  No.  31,  Philadel.  Allen  v.  Watson,  16  Johqs*  Rep. 
305.  Frets  ^.  Frets,  1  Cowen's  Eep.  335.  Marsh  v.  Bulteel,  1  Dowi.  &.  Ryl.  106. 
Relyea  v.  Ramsay,  3  Wend.  603, 604.)  A  party,  it  has  been  held,  may  revoke  the 
powers  conferred  by  the  submission,  6ven  where  they  are  declared  by  k  irrevocaUe. 
(Aspinwall  v.  Tooscy,  1  Tyl.  Rep.  338.)    The  party  may  revoke,  it  seems,  at  soy 
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time  before  the  award  is  made.  (Eyd  on  Awards,  83,  SS.  Allen  v.  Watson,  16 
3()hDi.Rep.  305.  Myloe  v.  Geatrix,  6  Bing.  445.)  A  uubmiasion  required  the  award 
toliemade  and  published  to  the  parties  on  or  before  the  Ist  of  August;  on  the  39'th 
of  July,  the  arbitrator  made  his  award  and  published  it  to  one  of  the  parties,  but  be* 
^re  it  was  published  to  the  other,  the  latter  undertook  to  revoke  the  submission. 
Heldt^t,  though  there  is  no  doubt  the  authority  of  an  arbitrator  may  be  revoked,  pro^- 
Tided  it  be  done  before  the  authority  is  executed ;  yet  that  in  this  case  the  award  was 
eomplete  before  the  revocation ;  the  proviso  in  the  award  as  to  publication,  say  the 
court,  did  not  require  a  formal  notification  to  the  parties.  (Hunt  v.  Wilson,  6  New* 
Hamp.  Rep.  S6,  37,  38.)  But  where  the  submission  required  that  the  award  should 
be  attested  by  a  subscribing  witness,  and  ^the  award  was  drawn  up, and  duly  subscri- 
bed by  the  arbitrators,  but  before  it  was  attested  by  a  witness,  one  of  the  parties  re- 
voked; it  was  held,  that  at  common  law,  such  revocation  was  in  time.  (Bloomer  v. 
Sherman,  5  Paige,  676.)  In  New- York,  it  is  now  provided  by  statute,  that 
"neither  party  shall  have  power  to  revoke  the  powers  of  the  arbitrators,  a Aer  the 
came  sSiall  have  been  finally  submitted  to  them  upon  a  hearing  of  the  parties  for  their 
dedsk)-!)."  (2  R.  S.  544,  §  23.)  And  in  Bloomer  v.  Sherman,  supra,  the  teamed 
chancellor  decided  that  this  section  applied  to  aU  cases  of  submission  to  arbitration ; 
whether  the  same  was  made  a  rule  of  court  as  provided  by  3  R.  S.  541,  §  1,  or  otiier- 
wifle.  See  also  Wells  v.  Lain,  15  Wend:  99,  et  seq.  The  revocation  n^ustbe  ac- 
cordiog  to  the  submission.  If  the  latter  is  by  parol,  the  former  may  be  so  also.  (Kyd 
00  Awards,  33,  3.  Cald.  on  Arb.  31.  Marsh  v.  Buttesly,  5  Barn w.  &  A}d.  507.) 
When  the  submission  is  by  deed,  the  revocation  must  be  by  deed.  (Van  Antwerp  y.  - 
Stewart,  8  Johns.  Kep.  125.  Wild  v.  Vinor,  Browne,  62.)  No  particular  form  of 
words  is  necessary  to  constitute  a  valid  revocation ;  and  though  the  instrument  of  re* 
TOGatk>n  does  not  in  terms  declare  that  the  party  revokes,  yet  if  enough  appears  to 
<bew  an  intention  so  to  do,  it  is  sufHcient.  (Frets  v.  Frets,  1  Co  wen's  Rep.  335.) 
Where  the  submission  is  by  one  on  the  one  side,  and  two  on  the  other,  one  of  the  two 
caonot  revoke  without  the  assent  of  the  other.  (Robertson  v.  M'Niel,  12  Wend.  578. 
Kyd  on  Awards,  30.  Keb.  64,  69.)  The  arbitrators  must,  in  general,  have  notice  of 
the  revocation.  (Cald.  on  Arb.  31.  Marsh  v.  Buttesly,  5  Barhw.  &  Aid.  507.  AU 
len  T.Watson,  16  Johns.  Rep.  205.    Frets  v.  Frets,  1  Cowen's  Rep.  385.) 

It  may  be  shown  too,  that  before  the  award  was  completed,  one  of  the  parties  to 
the  submission  died ;  lor  this  is  equivalent  to  a  revocation.  (Potts  v.  Ward,  1  Marsh. 
866.  Cald.  on  Arb.  30.  Touisant  v.  Hartop,  7  Taunt.  571.  Cooper  v.  Johnson,  2 
Bamw.  k  Aid.  394.  Rhodes  v.  Haigh,  2  Barnw.  &  Cress.  345.  See  pc^t  of  the 
text.  Vol.  2,  p.  82.)  And  marriage  of  a  feme  sole,  is  a  revocation  of  the  arbitrator's 
SQlhority  as  it  respects  her.  (Jaroin  v.  Norton,  3  Keb.  9.  Roll.  Abr.  330.  Char- 
ts r»  Winstanley,  5  East,  266.  Cald.  on  Arh.  32.)  In  these  cases  of  implied  re- 
vocation, by  death,  marriage,  &.c.,  no  notice  of  revocation  is  necessary.  (Watson  on 
Aril,  and  Awards,  16, 17.    No.  31,  Law  Lib.  PhiladeL) 

So  it  iDsy  be  shown  that  the  arbitrators  resigned  their  office,  and  such  resignation 
was  accepted  by  the  parties.  After  such  resignation,  they  are  without  jurisdiction! 
and  any  award  made  by  them  will  be  void.  (Relyea  v.  Ramsay,  2  Wend.  602.  See 
Graham's  adm'r  v.  Pence,  6  Rand.  529.) 

So  it  may  be  diown,  doi^btiess,  that  their  authority  has  been  executed  by  the  ma- 

Vol.  !.•  130 


Digitized 


by  Google 


10S4  Of  DepositioM,  Inqviritions,  ^c.  [Ch.4. 

king  of  one  award,  and  that  they  aAenvards  assumed  to  make  the  one  in  question. 
"  The  law  we  take  to  be  clear,  that  the  authority  of  the  arbitratora  extends  to  the  ma* 
king  of  an  award  between  the  parties,  and  then  terminates ;  and  a  subsequent  determi- 
nation by  them  would  not  be  within  the  teroos  of  the  submission,  and  consequently  not 
obligatory  upon  the  parties."  (Per  Cur.  Green  v.  Lundy,  1  Coxe's  Rep.  4S5.)  This 
was  said  in  an  action  on  the  submission  bond,  where  it  appeared  that  the  arbitrators 
had  made  two  awards  at  the  same  time,  difiering  from  each  other;  and  the  court  held 
both  void,  inasmuch  as  it  was  impossible  to  determine  which  was  the  actutl 
award.    (Id.) 

Where  a  parol  award  is  sought  to  be  avoided  on  the  ground  of  the  dissent  of  one  of 
the  arbitrators,  it  must  appear  that  he  dissented  at  the  time  it  was  published.  (Jack- 
son, d.  Edson,  v.  Gager,  5  Cowen's  Rep.  S83.) 

A  party,  it  seems,  may  avoid  the  effect  of  an  award  by  showing  that  he  was  an  in- 
fant when  he  made  the  agreement  of  submission.    (See  Baker  v.  Lovett,  6  Mass.  Rep. 
78,  80,  per  Parsons,  C.  J.    Britton  v.  William's  devisees,'  6  Munf.  453.    Watson  on 
Arb.  and  Awards,  41.     No.  SI,  Law  Lib.  Philadel.  3  R.  S.  541,  §   1.     Kyd  on 
Awards,  35,  et  seq.)    So,  «emUe,  as  to  a  lunatic,  feme  covert,  &c.    (Rumsey  v.  Leek, 
5  Wend.  20, 22.    See  Watson  on  Arb.  and  Awards,  43.    No.  31 ,  Law  Lib.  Philadel. 
2  R.  S.  541,  §  1.    Kyd  on  Awards,  85.)    An  attorney,  it  has  been  intimated,  has  au- 
thority, as  such,  to  submit  for  his  client.    Thus,  where  an  attorney  had  submitted  a 
question,  as  to  his  client's  right  of  set-off,  to  the  decision  of  a  judge,  extra  judicially; 
the  court,  per  Story,  J.  inclined  to  regard  it  as  an  award,  and  so,  conclusive.    In  re- 
spect to  the  attorney's  power  to  make  the  submission,  it  was  regarded  as  maintaina- 
ble, and  within  his  general  authority.    *<  If  he  exceeds  it,  the  remedy  for  his  client  is 
to  be  sought  in  his  own  personal  responsibility."    (Green  v.  Darling,  5  Mason,  20S, 
205.)    See  Washington  v.  M'Gee,  8  Dana,  446,  as  to  when  a  submission  to  a  judge 
shall  be  deemed  an  arbitration.    Further,  as  to  an  attorney's  or  an  agent's  authority 
in  this  respect,  see  Eastman  v.  Burleigh,  2  New-Hamp.  Rep.  484,  488.    Somers  v. 
Balabrega,  I  Dall.  464.    The  fnhab.  of  Buckland  v.  The  Inhab.  of  Conway,  16  Mass. 
Rep.  396.    Holker  v.  Parker,  7  Cranch,  496.    Watson  on  Arh.  and  Awards,  49, 50. 
No.  31,  Law  Lib.  Philadelphia. 

An  award,  like  a  judgment  of  a  court  of  concurrent  jurisdiction,  binds  only  the  par- 
ties and  privies,  so  aa  to  prevent  them  from  again  litigating  the  same  subject  matter 
which  was  determined  by  the  award.  But  strangers  to  the  submission  can  neither  be 
benefitted  nor  prejudiced  by  an  award.  (Watson  on  Arb.  and  Awards.  145.  No6.51 
and  32  Law  Lib.  Philadel.  Kyd  on  Awards,  42  to  49.  See  Vosburgh  v.  Bkme,  14 
Johns.  Rep.  302.  Studebacker  v.  Moore,  3  Binney,  124.  Commonwealth  v.  Simon- 
ton,  1  Watts,  Rep.  310.  Pullett  v.  Rainnard,  1  Whart.  Rep.  524.  Jackson  v.  Da- 
vis, 5  Cowen's  Rep.  123.)  M.  made  a  lease  to  H.  of  a  mill  and  other  premises,  with 
certain  special  agreements  respecting  repairs ;  the  rent  for  which  when  ascertained, 
was  agreed  to  be  paki  to  S.,  to  whom  M.  had  mortgaged  them.  On  the  same  day  M. 
assigned  the  lease  to  one  T.,  who  afterwards  drew  an  order  on  the  lessee  in  favor  of  S. 
for  the  payment  of  whatever  sums  might  be  fbund  due  for  rent,  which  was  accepted. 
Afterwards,  T.  and  H.  entered  into  an  arbitration  of  the  various  subjects  of  rent,  ex- 
penses and  repairs,  pursuant  to  statute,  whereupon  judgment  was  rendered  in  favor  of 
T.  ibr  the  balance  found  due  by  the  award.    In  a  subsequent  suit  by  S.  against  H. 
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^  Q8e  and  occupation  of  the  premises,  H.  tendered  the  amount  of  this  judgment ;  but 
i^  was  held  that  S.  ivas  not  hound  by  the  account  thus  adjusted,  and  that  the  award 
>«tohiinwa8  rc«  inter  alios  acta.  (Smith  v.  Hall,  8  GreenL  348.)  Where  the 
^Qdor  of  slaves  had  submitted  an  adversary  claim  made  to  them  by  A.  to  arbitra- 
tion and  obtained  an  award  in  his  favor,  held,  that  his  vendee  might  avail  himself 
of  the  award  in  a  subsequent  suit  brought  against  the  latter  by  the, same  claimant. 
(Erans  v.  M'Kinsey,  Lilt.  Sel.  Cas.  263.)    See  post,  note  697,  p.  1040- 

A  submission  made  by  one  partner  in  the  firm  name,  without  the  consent  of  the  oth- 
er partner,  is  invalid  as  to  the  latter,  and  an  award  thereon  will  not  be  evidence  in  a 
nit  where  both  are  prosecuted.  (M'Bride  v.  Hagan,  I  Wend.  Rep.  926.  Karthaus 
▼.  Ferrer,  I  Peters'  Rep.  222,  228.  Stead  v.  Salt,  S  Bing.  101.  Buchanan  v.  Du- 
barry,  19  Johns.  Rep.  137.  See  Southard  v.  Steele,  3  Monroe,  435,  et  seq.  Wilcox 
V.  Singieiary,  1  Wright's  Rep.  420.)  Whether  such  award  can  be  received  as  evi- 
deoee,in  an  action  by  the  one  upon  whose  submission  it  was  made,  against  the  other, 
or  against  the  firm,  qu^re.  (See  Karthaus  v.  Ferrer,  supra  ;  also,  Burnel  v.  Minot,  4 
J.  B.  Moore,  340.)  Where  one  partner,  who  had  submitted  a  partnership  demand  to 
arbitration  without  the  assent  of  the  other^  had  accepted  the  amount  awarded,  and 
endorsed  a  receipt  in  full  on  the  award,  held,  that  the  circumstances  amounted  to  a  bar 
to  the  partnersliip  claim ;  they  operated  either  as  a  release  by  one  partner,  or  an 
«^^nl  and  satisfaction.  (Buchanan  v.  Curry,  19  Johns.  Rep.  137.  See  Bacon  v. 
I>ubany,lSalk.  70.) 

A  feme  covert  cannot,  as  such,  bind  her  husband  or  herself  by  a  submission,  and  an 
award  pursuant  to  such  submission  will  not  be  allowed  to  affect  the  husband,  unless  it 
beshowo  that  she  acted  in  the  matter  as  the  husband's  agent.  (See  Rumsey  v. 
^k)  5  Wend.  20,22.)  How  far  the  submission  of  the  husband,  as  to  real  estate, 
■b^ilbind  the  wife,  see  Pullen  v.  Rainhard,  1  Whart.  Rep.  514,  524. 

1q  assumpsit  on  a  policy  of  insurance,  Lord  Kenyon  admitted  evidence  that  the  de- 
feodaothad  agreed  to  be  bound  by  an  award  to  which  other  persons  were  parties,  and 
^i  the  award  was  in  favor  of  the  plaintiff.  (Kingston  v.  Phelps,  Peake,  227.  Ros- 
<»«'«Ev.  116.) 

^Qd  the  right  to  attack  an  award,  it  seems,  is  confined  to  parties  and  privies.  Ac- 
^^^\y  it  has  been  held  in  Vermont,  that  where  an  award  is  offered  in  evidence, 
'^J^'ch  Ihe  parties  thereto  have  adop'ted  and  acquiesced  in,  it  is  not  competent  for  a 
^"'^  person  lo  impeach  it,  as  not  following  the  submission,  or  on  any  other  ground. 
(Pfenoiman  v.  PatchiOj  6  Verm.  Rep.  325.) 

When  parol  evidence  is  admissible  for  the  purpose  of  explaining  the  subject  matter 
Evened  by  an  award,  see  posr,  note  697,  p.  1038,  9.    Also,  note  698. 


NOTE  696— p.  380. 

'^^tsonon  Arb.  and  Awards,  145. 

'^pect  to  the  question,  whether  an  award,  to  conclude,  must  be  specially  pleaded, 

^^  rule  prevails  which  is  applicable  to  judgments,  and  which  was  noticed  ante, 

^  ^^8,  p.  804,  € t  seq.     See  also  ante,  note  692,  p.  97 1 .    The  subject  was  considered 

^  ^  Supreme  court  of  errors  of  Connecticut,  in  a  very  recent  case,  and  the  rule  as  to 
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estoppels  by  judgment,  and  otherwise,  was  directly  applied.  There,  the  deleodanti, 
being  sued  in  trespass  upon  lands^  justified  by  plea,  under  one  A.,  who,  they  aUeged, 
had  title,  but  how  obtained,  or  when,  the  plea  did  not  show.  On  the  trial,  the  plaintiff, 
afler  the  defendants  had  given  evidence  under  their  plea,  introduced  a  submission  and 
award,  between  those  under  whom  he  claimed,  oftlie  one  part,  and  A.'and  B.  (the  lat- 
ter of  whom  had  sinc^  sold  all  his  right  to  A.)  of  the  other ;  the  award  was  uuide  sev- 
eral years  before  the  trespass,  and  found  that  the  locus  in  qtto  belonged  to  those  under 
whom  the  plaintiff  claimed.  In  answer  the  defendants  intisted,  among  other  things, 
that  the  award  should  not  conclude,  because  it  was  merely  used  as  evidence,  whereas 
it  should  have  been  specially  pleaded.  But  the  court  held  otherwise,  and  laid  down 
the  rule  thus:  "It  ia  now  well  established  that,  if  the  state  of  the  case  is  such  that 
a  party  lias  not  opportunity  to  plead  it,  [the  estoppel,]  he  may  shew  it  in  evidence,  and 
it  will  have  the  same  effect."  For  this  position  they  cite  Trevivian  v.  Lawrence,  8 
Salk.  151 ;  S.  C.  1  id.  276,  and  Adams  v.  Barnes,  17  Mass.  Rep^  368 ;  and  then  say 
as  follows:  *'The  only  question  here,  is,  whether  such  an  opportunity  has  been  afford- 
ed to  this  plaintiff.  To  the  trespass  complained  of,  the  defendants  plead  the  order,  and 
justify  under  the  title  of  A.  How  that  title  was  derived,  or  when  it  accrued,  they  do 
not  show.  The  plaintiff  cannot  be  supposed  to  know  on  what  title  they  rely.  If  he 
had  set  out  this  award,  and  demanded  they  should  be  estopped  by  it,  it  is  apparent  it 
would  not  have  answered  the  plea  ;  because  an  award  showing  that  A.  had  no  title  in 
June,  1830,  (the  date  of  the  award,)  is  no  answer  to  a  plea  that  he  had  title  at  the 
time  of  plea  pleaded,  viz.  in  August,  1835.  It  is  not  very  easy  to  see  then,  how  the 
plaintiff,  in  his  replication,  could  have  had  advantage  of  bis  estojipel."  (Shelton  v.  Al- 
coz,  11  Conn.  Rep.  240.)  As  to  this  rule  in  Kentucky,  see  per  Owsley,  J.,  in  Shackel- 
ford V.  Purket,  2  Marsh.  (Ken.)  Rep.  488. 

The  effect  of  an  award  in  transferring  a  chattel  has  been  sometimes  made  a  question. 
Where,  on  a  reference  by  landlord  and  tenant,  the  arbitrator  awarded  that  a  stack  of 
hay  leA  upon  the  premises,  by  the  tenant,  should  be  delivered  up  by  him  to  the  land- 
lord, upon  the  tenant  being  paid  a  certain  sum,  it  was  held,  that  the  prcperty  in  the 
hay  did  not  pass  to  the  landlord  on  his  tender  of  the  money,  by  mere  force  of  the  award. 
(Hunter  v.  Rice,  15  East,  100.)  Per  Lord  Ellenborough,  delivering  his  opinion  in  the 
above  case :  "  There  is  a  difference  between  property  awarded  to  be  transferred  to  the 
owner  by  another,  and  property  which  is  actually  transferred  by  the  contract  of  the 
owner  through  the  medium  of  his  agent.  In  the  present  case,  there  is  no  other  reme- 
dy for  the  plaintiff  but  to  proceed  against  Sharpe  (the  tenant)  upon  the  award.  If  in- 
deed Sharpe  had  accepted  the  money  tendered,  that  woukl  have  been  a  ratification  of 
the  award,  and  an  assent  on  his  part  to  the  transfer  of  the  property;  but -without  that 
I  cannot  conceive  that  the  property  was  transferred  by  the  mere  force  of  the  award." 
See  also  Gunlon  v.  Nourse,  5  J.  B.  Moore,  259;  3  Brod.  &  Bing.  447,  S.  C.  But  it 
is  not  to  be  inferred  from  these  cases,  that  a  fight  to  any  species  of  property  may  not 
be  ascertained,  so  as  to  give  the  party  in  whose  favor  the  award  is  made,  a  possessory 
remedy  for  the  recovery  of  it;  for  if  two  persons  submit  to  arbitration  a  dispute 
respecting  the  right  to  properly,  when  the  arbitrator  ascertains  to  whom  the  property 
belongs,  the  parties  are  concluded  by  the  award.  (Watson  on  Arb.  and  Awards,  143. 
No.  31  Law  Lib.  Philadel.)  And  see  the  next  succeeding  note,  and  cases  there,  in-  re- 
gard to  this  doctrine  as  it  respects  real  property. 
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NOTE  697— p.  380. 

Whether  a  coDtest  relation  to  the  title  of  land,  is,  at  common  law,  an  arbitrable 
matter,  wasancieutJy  a  question  of  doubt;  but  in  latter  times  those  doubts  have  been 
dispelled,  and  it  is  now  settled  that  such  a  contest  may  be  determined  by  arbitration. 
The  decision  of  the  arbitrators,  it  is  true,  cannot  convey  the  title  to  land,  but  an  award 
upon  the  title  in  binding  upon  the  parties,  and  estops  the  plaintiff  or  defendant  from 
disputing  the  title  affirmed  by  the  award.  And  hence  it  is  said,  that  although' ad  ar- 
bitrator eaanot  convey  land  from  one  to  another,  yet  if  he  determine  the  right  to  be  in 
ooe,  the  is  conclusive  evidence  pf  title,  and  cannot  be  disputed  in  an  action  of  eject- 
ment (Per  Owsley,  J.,  Shacklcford  v.  Purket,  2  Marsh.  (Ken.)  ftep.  435, 439.)  Con- 
tra, Drane  v.  Hodges,  1  Hiiri'.  &  M'Hen.  262. 

**  An  award,  whether  it  relates  to  the  title,  the  possession,  or  the  location  or  bounda- 
ries of  land,  has  not  the  operation  of  a  conveyance.  But  the  parties  are  concluded  by 
their  agreement  from  disputing  the  bcation,  or  boundaries,  or  title,  as  settled  by  the 
arbitraton.  Its  operation  is  in  the  nature  of  an  estoppel  The  award,  in  such  case,  is 
not  offered  as  evidence  of  title,  but  to  prevent  either  party  from  setting  up  a  title,  &c. 
which  bad  been  negotiated  by  the  arbitrators."  (Curia  per  Sutherland,  J.,  Jackson 
V.  Gagcr,  5  Cowen's  Rep.  S88,  887.  S.  P.  Cox  v.  Jagger,  2  id.  638.  Shellon  v.  Al- 
coz,  il  Conn.  Rep.  240.  .  Robertson*  v.  M'Niel,  12  Wend.  575.  Sellick  v.  Addams, 
15  Johns.  Rep.  197.  Carey  v.  Wilcox,  6  N.  Hamp.  Rep.  177.  Jones  v.  Boston  Mill 
Corporation,  6  Pick.  148,154.  4  id.  507.  But  see  Whitney  v.  Holmes,  15  Mass. 
Rep.  151)  The  same  effect  will  follow,  though  the  submission  were  by  parol^  so  far 
as  questions  of  mere  bounclory  are  concerned.  (Jackson  v.  Gager,  5  Cowen's  Rep. 
S83.)  Whether  this  is  so  as  to  questions  of  titles  quere.  (See  id.  and  Lodgson  v. 
Roberts'  ex'rs,  3  Monroe,  255, 256, 257.  Evans  v.  M'Kinsey,  Litt.  Sel.  Cas.  262, 264.) 
See  ante,  note  695,  p.  1026, 7.  A  parol  submission  and  award  that  B.  shall  pay  M.  a  sum 
of  oiooey,  as  a  compensation  for  the  future  use  of  M.'s  private  road,  naade  by  him 
partly  over  his  own  land  and  partly  over  the  land  of  others,  without  their  consent,  was 
held  valid,  and  not  obnoxious  to  the  objection  of  being  an  agreement  concerning  an 
interest  in  land  within  the  statute  of  frauds.  (Mitchell  v.  Bush,  7  Cowen's  Rep.  185.) 
In  Davy's  fx'rs  v.  Faw,  (7  Cranch,  171, 176,)  an  objection  was  taken  to  an  award 
coooeraiog  the  price  of  lands,  that  the  submission  and  award  should  have  been  by 
deed.  Marshall,  C.  J.,  said :  **  That  is  where  the  title  is  in  question.  But  here  the 
title  was  conveyed — the  dispute  was  only  as  \o price.  The  question  of  title  was  not 
submitted."  SembU,  that  a  partition,  made  by  persons  appointed  for  that  purpose  by 
the  parties,  may  be  considered  as  an  award  of  arbitrators,  which,  though  it  might  not 
have  the  operation  of  conveying  the  land,  would  estop  the  parties.  (Shepard  v.  Ry. 
en,  15  Johns.  Rep.  497,  502,  8.) 

In  Pennsylvania,  an  award  in  respect  to  real  property,  when  ihade  pursuant  to  the 
act  of  1705,  is  put  upon  the  same  footing  with  a  verdict  in  ejectment,  and  is  not  con- 
clusive as  to  title.  (See  Duer  v.  Boyd,  1  Serg.  &  Rawle,  203.)  Not  so,  however,  as 
to  an  award  pursuant  to  a  common  law  submission;  accordingly  it  was  held,  on  a  re- 
view of  aU  the  Pennsylvania  cases,  that  in  trespass,  an  award  under  a  submission  at 
cominoD  law,  fixing  a  boundary  line  between  the  parties,  was  conclusive.  (Davis  y. 
Havard,  15  Serg.  &  Rawle,  165.    See  Calhoun  v.  Dunning,  4  Dall.  120 ;  Dixon's  les- 
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see  V.  Morehead,  Addis.  916 ;  Duer  v.  Boyd,  1  Serg.  &  Rawle,  S03.)  Centra^  m  Ma- 
ryland. (See  Drane  v.  Hodges,  1  .Harr.  &  M'Hen.  86S.)  This  latter  case,  however, 
was  decided  before  the  revolution,  and  seems  a  solitary  exception  to  the  current  of 
American  decisions.    (Pet  WiUiams,  C.  J.,  1 1  .Conn.  Rep.  Si8.) 

fn  New- York,  by  the  revised  statutes,  this  power  of  submitting  controversies  con- 
cerning real  estate  to  arbitration,  has  been  in  some  degree  restricted.  It  is  now 
provided,  that  "  No  such  submission  shall  be  made,  respecting  the  claim  of  any 
IjersoB  to  any  estate  in  fee  or  for  life  to  real  estate ;  but  any  claim  to  an  interest  for  a 
term  of  years,  or  for  one  year  or  less,  in  real  estate,  and  controversies  respecting  the 
partition  of  lands  between  joint  tenants  or  tenants  in  common,  or  concerning  the  boun- 
daries of  landa,  or  concerning  the  admeasurement  of  dower,  may  be  so  submitted  to 
arbitration."  (2  R.  S.  641, ^§  1.)  The  revisers,  in  introducing  this  section,  remark^: 
^*  The  old  law  certainly  was,  that  freehold  or  inheritance  of  lands  could  not  be  determin- 
ed by  arbitrament.  1  Roll.  24S,  1. 10.  Corny n's  Dig.  Arbitrament,  d.  3.  And  although 
it  has  been  qualified  in  modern  times,  S  £a8t,  11,  15  Johns.  Rep.  197,  by  saying,  tliat 
the  award  cannot  operate  to  transfer  title,  but  merely  to  estop  the  parties,  yet  it  is  con- 
ceived that  this  is  only  calculated  to  mislead  those  who  may  wish  to  resort  to  an  arbi- 
tration to  determine  their  titles.  Besides,  on  principles  of  public  policy,  it  is  believed 
that  such  controversies,  which  always  involve  intricate  legal  questions,  ought  not  to  be 
thus  determined.  The  exceptions  stated,  embrace  the  cases  whk^h  seem  to  require  it, 
and  which  have  been  most  usually  presented  to  the  courts."  (4  Revisors  Rep.  ch«  8 
ofpartS,  tit.l4,.p.  156.) 

The  9warc^  need  not  show  upon  its  face  that  the  matter  sought  to  be  concluded  by 
it  wasdeeided  by  the  arbitrator?.  S.  the  plaintiff,  on  the  trial  of  an  ejectment,  claimed 
title  under  a  deed  executed  by  P.  the  defendant;  P.  gave  evidence  tending  to  show 
that  the  deed  was  obtained  by  fraud  and  ui^fair  practices ;  whereupon  S.  oflered  in  evi- 
dence an  award  made  between  the  parties,  finding  the  legal  and  equitable  title  in  S., 
and  proposed  to  prove  by  parol  that  the  question  of  fraud  sought  to  be  raised  was 
controverted  before  the  arbitrators,  and  considered  by  them  in  making  their  award. 
On  appeal  from  the  decisions  on  the  trial,  which  excluded  the  evidence  thus  sought  to 
be  given,  it  was  held,  that  the  court  below  erred  ;  and  after  showing  the  conclusiveness 
of  awards  in  respect  to  title,  the  learned  judge,  who  delivered  the  opinion,  says,  that 
though  this  doctrine  did  not  appear  to  be  denied  by  the  court  a  quo,  yet  they  seem  to 
have  entertained  the  opinion,  that  to  be  admissible  to  disprove  the  alleged  fraud,  the 
award  should  show  upon  its  face  that  the  arbitrators  passed  upon  it.  He  then  proceeds : 
"This  court  cannot  admit  that  there  exists  any  necessity  for  an  award  to  contain  state- 
ments of  all  the  points  decided  by  the  arbitrators.  To  be  evidence  of  any  particular 
fact,  the  award  should,  no  doubi,  be  sufficiently  comprehensive  to  imply  a  decision  of 
it;  but  that  which  may  be  fairly  implied, is  equivalent  to  an  express  allegation  of  it. 
That  the  award  offered  in  evidence  implies  a  decision  of  the  question  of  fraud,  we  ap- 
prehend there  is  little  room  to  doubt."  (Shackleford  v.  Purket,  2  Marsh.  (Ken.)  Rep. 
435,  439.)  "  If,  by  the  terms  of  the  submission,  the  arbitrators  were  not  empowered 
to  decide  on  the  question  of  fraud,  their  having  so  decided,  it  will  be  conceded,  ought 
not  and  cannot  conclude  the  parties;  but  we  suppose  the  terms  of  submission  are  suf- 
ficiently comprehensive  to  authorize  an  inquiry  into  that  matter.  It  purports  to  refer  * 
to  the  decision  and  final  determination  of  the  arbitrators  all  matters  in  dispute  between 
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tbe  parties,  as  to  the  title  of  the  land  conveyed  by  Purket.    W  hether  or  not  the  quefr* 
tioo  of  fraud  was  a  matter  then  in  dispute,  the  deed  of  submission  affords  no  certain 
ioformatioD;  but  the  parol  evidence  which  was  rejected  by  the  court,  was  ofiered  to 
l»rove  tbat  the  question  of  fraud  was  then  disputed ;  so  that  we  are  brought  to  examine 
the  correctness  of  that  decision  which  excluded  the  parol  evidence.    We  think  the  evi- 
dence ought  to  have  been  admitted.    Without  the  aid  of  parol  evidence,  it  would  be 
impossible  to  sustain  a  general  submission  of  all  matters  in  dispute.    For,  as  the  sub- 
mission coQtaios  no  suggestion  of  the  matters  disputed,  it  must  be  inoperative,  unless 
those  matters  can  be  ascertained  by  matters  extraneous  from  the  submission ;  for  it  is 
plain,  DO  defect  in  the  submission,  the  mere  act  of  the  parties,  can  be  explained  by  any 
thing  contained  in  the  award,  the  act  of  the  arbitrators ;  and  there  is  nothing  else  but 
parol  evidence  which  can  be  resorted  to,  for  the  purpose  of  supporting  the  submission." 
(W.  p.  489, 440.)      . 

Where  the  submission  was  of  a  controversy  respecting  the  title  to  certain  lands,  and 
the  award  was,  that  the  land  belongs  to,  &c.,  naming  one  of  the  parties ;  held,  that  the 
award  was  equivalent  to  finding  that  such  party  had  the  whole  estate.  (Shelton  v. 
Alcox,  n  Conn.  Rep.  240.    See  S.  P.  Coxe  v.  Lundy,  I  Coxe's  Rep.  255.) 

If  the  award  is  not  within  the  submission  or  the  jurisdiction  conferred  upon  the  arbi- 
trators, it  must  necessarily  be  so  far  at  least  void.  (See  ante,  note  695,  p.  1097, 8.) 
A  submission,  however,  of  all  demands,  includes  questions  concerning  real  as  well  as 
personal  property.  (See  ante,  note  591,  p.  841,  and  cases  there  cited  to  this  point 
Abo,  Byers  v.  Van  Deusen,  5  Wend.  268.) 

We  observed,  ante,  note  695,  p.  1027,  that  courts  would  presume  in  favor  of  awards. 
Accordingly,  where  parties  submitted  the  settlement  of  a  division  line  between  their 
fiirms,  and  the  bonds  recited  that  a  cedar  post  should  be  the  place  of  beginning,  and 
that  tbe  lines  described  in  certain  original  leases  should  guide  as  to  courses  and  dis- 
tances; and  that  parol  evidence  should  be  excluded  ;  and  the  award  adopted  a  stake 
as  die  place  of  beginning,  and  certain  stakes  newly  set  up,  &c.  to' regulate  the  courses 
and  distances,  and  said  nothing  as  to  the  cedar  post  or  original  leases:  held,  that  the 
place  of  beginning,  and  courses  and  distances  mentioned  in  the  award,  should  be  in- 
tended the  same  as  those  described  in  the  bonds.  The  contrary  is  matter  of  defence, 
and  comes  properly  from  the  other  side.    (Bacon  v.  Wilber,  1  Cowen's  Rep.  117.) 

Where  tbe  submission  was  of  a  controversy  between  the  owners  of  two  adjoining 
farms,  as  to  boundary,  and  the  submission  authorized  the  arbitrators  to  establish  the 
line,  without  any  limitation  to  their  powers,  other  than  that  their  decision  should  be  gor- 
eroed  by  an  original  tier  line,  and  the  arbitrators  made  an  award,  declaring  a  certain  . 
Ime,  specifically  set  forth,  as  the  boundary  line  between  the  parties;  held,  that  it  was 
conclusive ;  and  that  it  was  not  competent  for  the  party  against  whom  the  award  was 
made,  in  an  action  of  ejectment  brought  against  him  for  the  land  which  he  was  found 
by  it  to  be  in  possession  of  belonging  to  the  other  party,  to  show  that  the  line  estab- 
lisbedhytbe  award  was  not  according  to  the  true  tier  line, for  that  was  matter  upon  which 
the  arbitrators  had  adjudicated.  Held  also,  that  parol  evidence  of  the  arbitrators  to 
show  that  the  Kne  established,  was  in  conformity  to  the  original  tier  line  referred  to  in  the 
8Qbmiasion,wa8  admissible  on  the  part  of  the  plaintiff  as  explaining  the  location  and 
operation  of  the  award.    (Robertson  v.  M'Niel,  12  Wend.  Rep.  578,  581,  2,  S.) 

By  a  private  incloeureact,  commissioners  were  directed  to  fix  and  settle  the  bouada- 
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ries  of  a  parish,  in  a  certain  manner  tliereio  specified,  and  to  advertise  in  a  provincial 
newspaper  the  houndaries  so  fixed  and  settled.  The  boundaries  so  fixed  and  settled 
were  also  to  be  inserted  in  the  award  of  the  comniissioners,  and  to  be  binding,  final 
and  conclusive.  The  commissioners  having  fixed  the  boundaries  in  the  mode  specified, 
duly  advertised  a  description  of  them;  but  the  boundaries  mentioned  in  the  award 
varied  from  thosd  which  had  been  advertised ;  and  held,  that  the  authority  given  to  the 
commissioners  had  not  been  pursued,  and  that  their  award  was  not  binding  as  to  the 
boundaries  of  the  parish.  (The  King  v.  The  Inhab.  of  Washbrook,  4  Bam.'  &  Cress. 
782.    Roscoe'sEy.  115.) 

The  award  will  conclude  the  party  and  those  claimipg  under  him.  (Shelton  r.  Alcox, 
1 1  Conn.  Rep.  S40.    See  the  next  preceding  note,  p.  1095, 6,  where  this  case  is  stated.) 

And  one  claiming^  under  a  party  to  the  award,  may  avail  himself  of  it  to  conclude 
the  other  parly  and  those  claiming  under  him.  (Evans  v.  M'Kinsey,  Litt.  Sel.  Cas. 
963,  cited  in  next  preceding  note,  p.  1035 ;  see  also  Cox  v.  Jagger,  5  Cowen's 
Rep.  638.    Shelton  v.  Alcox,  supra.) 


NOTE  698— p.  381. 

We  noticed,  ante,  note  591,  p.  840, 1,  that  if  the  subject  matter  of  the  actbn  were 
embraced  by  the  express  terms  of  the  submission,  the  award  would  be  a  bar,  even 
though  such  subject  matter  had  not  been  enquired  into.  This,  we  supposed,  to  be  the 
English  doctrine  as  laid  down  in  Smith  v.  Johnson,  there  cited ;  and  our  view  is  forti- 
fied by  the  subsequent  case  of  Dunn  v.  Murray,  (9  Barnw.  &  Cress.  780.)  In  the 
latter,  an  action  was  brought  to  recover  damages  for  a  breach  of  contract,  in  discharg- 
ing the  plaintiff  before  the  agreed  time,  without  reasonable  cause.  A  former  action 
had  been  commenced  by  the  same  plaintiff  against  the  defendant,  for  the  same  de» 
«tnand,  and  also  for  work,  labor, -&c.,  and  all  matter^  in  difierence  therein  had  been  re- 
ferred, by  order  at  nisi  prius,  to  the  arbitrament  of  a  barrister  at  law,  who  awarded  to 
the  plaintiff  a  sum  for  the  services  he  had  actually  performed,  but  none  for  damages 
on  account  of  his  admisial.  This  was  distinctly  proved,  and  it  was  shown  that  no 
claim  :whatever  was  made  before  the  arbitrator,  for  any  compensation  on  the  ground 
of  the  dismissal,  «nd  consequently,  of  course,  it  was  not  made  the  subject  of  inquiry. 
The  court,  under  these  circumstances,  held,  that  the- plaintiff  could  not  recover.  And 
per  Tenterden,  C.  J.  delivering  the  opinion  :  "  It  is  clear  that  the  present  claim  might 
have  been  brought  before  the  arbitrator  on  that  occasion ;  and  in  the  case  of  Smith  v. 
Johnson,  15  Blast,  913,  Lord  Ellenborough  lays  it  down,  that  where  all  matters  in 
difierence  are  referred,  the  party,  as  to  every  matter  included  within  the  scope  of  such 
reference,  ought  to  come  forward  with  the  whole  of  his  case.  So  here,  the  present 
claim  w«s  within  the  scope  of  the  former  reference ;  it  was  the  duty  of  the  plaiMiff  to 
bring  it  before  the  arbitrator,  if  he  meant  to  insist  upon  it  as  a  matter  in  difierence, 
and  he  cannot  now  make  it  the  subject  matter  of  a  fresh  action." 

This  doctrine  has  been  distinctly  recognized  in  Connecticut.  Accordingly,  where 
A.  and  B.  made  a  submission  of  their  aeeounts,  which  were  awarded  upon,  and  the 
award  ooroplied  with ;  and  afkrwards,  A.  brought  an  action,  claiming  to  recover  lor 
certain  articles  which  accrued  before  the  sobmission,  but  which  were  notrin  fket  laid 
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be&retbeubitrators  ;  held,  that  the  award  was  a  complete  bar.  (Bunnel  v.  Plato,  3 
Conn.  Rep. 4Sl.)  "  It  is  clear,"  aays  Swift,  C.  J.,  (id.  433,)  "  that  the  word  accounts, 
wiU  include  all  book  accounts,  so  that  the  question  is,  whether,  when  a  man  has  made 
aiubmlMbn  which  will  compreheod  book  accounts,  he  can  exhibit  to  the  arbitrators  a 
part  of  his  books  to  be  adjusted,  and  then,  when  an  award  is  regularly  made,  bring  an  - 
action  of  book  debt  to  recover  the  articles  omitted.  No  case  can  be  found  to  war- 
rant this  doctrlno.  .A  book  account  icT  an  indivisible  claim,  as  much  as  a  promissory 
note;  and  a  party  may  as  well  pretend  that  he  kept  back  part  of  his  claim  on  a  note, 
and  then,  afler  the  award,  bring  a  suit  on  the  note,  as  he  can  in  tlie  case  of  a  book  of 
account  If  this  should  be  allowed,  men  could  never  know  whether  their  books  were 
settled  by  arbitrament  One  party  might  keep  back  a  part  of  his  accounts,  and  then, 
in  an  acUon  to  recover  it,  there  would  not  only  be  a  question  whether  he  had  a  legal 
claim,  but  also,  whether  it  bad  been  settled  by  the  award.  This  would  be  to  make 
arbitrations  an  instrument,  not  to  diminish,  but  to  increase  litigation.  An  award  is  as 
conclusive  on  the  matter  included  in  the  submission  as  a  judgment ;  and  no  one  will 
say,  that  a  second  action  can  be  brought  on  book,  on  pretence  tiiat  the  charges 
claimed,  were  omitted  in  the  former  action."  Hosmer,  J.,  delivered  an  opinion  to 
the  same  effect.  He  says,  (id.  434,)  "The  cases  of  Ravee  v.  Farmer,  and 
Golightly  v.  Jellicoe,  4  T.  R.  146,  147,  do  not  sustain  the  ground  assumed  by 
the  plaintiff.  They  merely  decide,  that  a  submission  of  all  matters  of  difference, 
does  not  comprise  a  matter  not  in  difference,  which  was  not  brought  before  the 
arbitrator.  The  expression,  matters  in  differ enu^  the  court  probably  construed 
as  synonymous  with  matters  in  actual  controversy.  Of  this  opinion  was  the  court,  in 
Webster  v.  Lee,  5  Mass.  Rep.  334,  and  the  submission  of  aU  demands,  they  construed 
as  coextensive.  But,  none  of  these  decisions  apply  to  the  present  case,  in  which  the 
sabmission  was  of  oH  accounts;  comprehending  beyond  all  question,  the  subject  matter 
of  the  plaintiff's  action.  The  case  of  Seddon  v.  Tutop,  6  T.  R.  607,  has  no  bearing 
on  the  question  before  us.  A  person  is  not  bound  in  an  action  at  law,  to  unite  difier- 
ent  causes  of  action;  and  if  he  has  done  it,  he  may  support  one  count,  and  omit  to 
give  evidence  in  relation  to  another.  But  if  persons  will  blend  in  one  submission,  nu- 
merous and  distinct  causes  of  action,  they  have  agreed  that  the  award  shall  be  conclu- 
sive upon  them."    (id.'  435.)    See' also,  Park  v.  Halsey,  2  Root's  Rep.  100. 

In  Kentucky,  it  would  seem,  that  a  submission  of  all  demands,  concludes  only  as 
to  such  matters  as  were  actually  brought  before  the  arbitrators.  This  was  noticed 
ante,  note  591,  p.  841 ;  and  we  there  saw,  that  the  same  doctrine  prevails  in  several 
other  states.  In  Engleman's  ex'rs  v.  Eogleman,  (1  Dana,  437,)  the  plaintiff  sued  the 
executors  of  his  father  for  work  done  by  the  former,  for  the  latter,  during  his  life  time, 
in  18^,  and  18S9.  The  executors  proved,  that  after  the  father's  decease,  they  and 
the  plaintiff,  to  avoid  a  law  suit,  submitted,  by  parol  the  plaintiff's  claim  for  compensa- 
tion for  services,  to  arbitrators,  who  awarded  two  hundred  dollars  for  the  year  1829. 
It  appeared  that  the  plaintiff  was  an  infant,  during  1828;  and  the  court  held  the 
awsrd  a  bar.  The  decision  does  not  go  upon  the  ground  that  the  award  (the 
whole  demand  as  well  for  1828  as  1829,  being  included  within  the  submission,)  must 
Deeessarily  be  conclusive  against  the  claim  for  1828 ;  it  however  afHrms,  that  the  sub- 
misNon  and  award,  independent  of  any  other  evidence,  would  afford  a  presumption 
that  the  arbitrators  had  taken  the  whole  [claim  into  consideration,  rejeeting  that  for 
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18d8,  and  allowing  the t  for  1839.  The  deeision  also  proceeds  upon  deductions  froD 
the  testimony  of  the  arbitrators,  which  was  admitted  to  show  what  passed  on  the  hear- 
ing before  them,  and  what  was  considered  in  malting  their  award.  Further,  as  to  this 
doctrine  in  Kentucky,  apd  when  parol  evidence  is  admissible  in  aid  of  an  •trard,  to 
show  what  was  passed  upon  by  the  arbitrators,  see  Sbackleford  v.  Purket,  9  Marsh. 
(Ken.)  Rep.  435,  et  seq.  staled  in  the  next  preceding  note.  See  also,  as  to  parol  e?i« 
dence,  ante,  note  591,  p.  841,  and  note  693,  p.  971,  2. 


NOTE  699-p.  381. 


In  New- York,  it  is  provided  by  statute,  that  whenever  a  judgment  upon  any  con- 
viction shall  be  rendere<i  in  any  court,  it  shall  be  the  duty  of  the  clerk  thereof,  to  enter 
such  judgment  fully  in  his  minutes,  stating  briefly  the  offence  for  which  such  convic- 
tion shall  have  been  had  ;  and  the  court  shall  inspect  such  entries  and  conform  them 
to  the  facts.    (2  R.  S.  738,  §.  5.) 

Another  section  makes  it  the  duty  of  the  district  attorney,  upon  the  requisition  of 
the  clerk,  to  prepare  for  him  a  statement  of  the  offence  of  which  any  person  shall  be 
convicted,  as  the  same  is  charged  in  the  Indictment,  to  be  entered  in  the  minutes  of 
such  clerk ;  but  the  court  is  enjoined  to  inspect  that  also.    (Id.  §  6.) 

Within  ten  days  after  the  adjournment  of  any  court,  at  which  any  convictions  for 
offences  shall  have  been  had,  the  clerk  is  required  to  make  out  and  certify  a  transcript 
of  the  entry  in  his  minutes,  of  all  such  convictions,  and  the  sentences  thereon ;  and  to 
transmit  the  same  by  mail  to  the  secretary  of  state.    (Id.  §  7.) 

The  secretary  of  state  is  to  file  such  transcripts,  and  on  being  required  by  the  attor- 
ney general  or  district  attorney  of  any  county,  he  is  to  furnish  exempjificationa  of  a 
part  or  the  whole  thereof,  under  his  seal  of  ofHce;  which  exemplifications  are  declared 
sufficient  evidence  on  the  trial  of  any  person  for  a  second  or  subsequent  offence,  of  the 
conviction  staled  in  the  transcript.  (Id.  §  8.)  But  neither  such  transcript,  nor  the 
exemplification  thereof,  is  evidence  of  such  conviction  in  any  other  case.    (Id.  §  9.) 

A  copy  of  the  minutes  of  any  conviction,  with  the  sentence  of  the  court  thereon, 
entered  by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in  whose  custody  such 
minutes  shall  be,  under  his  official  seal,  together  with  a  copy  of  the  indictment  on 
which  such  conviction  shall  have  been  had,  certified  in  the  same  manner,  ia  also 
declared  evidence  in  all  courts  and  places  of  such  conviction,  in  all  cases  in  which  it 
shall  appear  by  the  certificate  of  the  clerk,  or  otherwise,  that  no  record  of  the  judgment 
on  such  conviction,  has  been  signed  and  filed.     (Id.  §  10.) 

It  is  also  provided  in  respect  to  courts  of  special  sessions,  that  tlie  magistrates  hokl<- 
ing  them,  except  in  the  county  of  New- York,  shall,  when  any  conviction  is  had  before 
them,  make  a  certificate  of  such  conviction  under  their  hands,  or  under  the  bands  of 
any  two  of  them,  in  which  it  shall  be  suflicient  to  state  briefly,  the  offence  charged,  and 
the  conviction  and  judgment  thereon,  and  if  any  fineJias  been  collected,  the  amount 
thereof,  and  to  whom  paid.    (2  R.  S.  717,  §  38.) 

Within  twenty  days  after  such  conviction,  the  said  magistrates  shall  cause. such 
certificate  to  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  such  conviction 
shall  be  had.    (Id.  §  39.)    And  every  such  conviction,  made  and  filed  under  these 
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lirovisions,  or  a  duly  certified  copy  thereof  is  declared  evidence  in  all  courts  and  places 

of  the  &ct8  stated  therein.     (Id.  §  41.) 

As  to  courts  of  special  sessions  in  the  city  and  county  of  New-York,  it  is  provided, 
that  the  magistrates  holding  them,  shall  not  be  required  to  certify  transcripts  of  con- 
vietiom  fiad  therein  ;  nor  need  such  transcripts  be  filed ;  but  a  duly  certified  copy  of 
any  such  cooviction,  made  by  the  clerk  of  such  court,  is  rendered  evidence  in  all  courts 
»d  f^ces.    (3  R.  S.  598,  §  58,  ed.  of  1836.) 


NOTE  700— p.  382. 


-Certain  certificates,  in  New- York,  are  made  prima  facie  evidence  of  marriage.  It 
ii  there  provided,  that  a  magistrate  or  minister,  by  whom  a  marriage  shall  have  been 
tQleiDii\zed,8haU  furnish  on  request,  to  either  party,  a  certificate,  specifying,  1.  The 
naoRa  and  places  of  residence  of  the  parties  married,  and  that  they  were  known  to 
him,  or  were  satisfactorily  proved,  by  the  oath  of  a  person  known  to  him,  to  be  the 
persons  described  in  such  certificate,  and  that  he  bad  ascertained  that  they  were  of 
saffideot  age  to  contract ;  3.  The  name  and  place  of  residence  of  the  attesting  wit- 
oem  or  witnesses;  and,  3.  The  time  and  place  of  such  marriage.  The  certificate 
■ball  aho  state,  that  after  due  inquiry  made,  there  appeared  no  lawful  impediment  to 
suci)  naniage ;  and  it  must  be  signed  by  the  person  making  it.  (2  R.  S.  140,  §  13.) 
ftoviaioD  is  made  by  which  the  certificate,  when  signed  by  a  magistrate,  may  be  filed 
10  the  office  of  the  clerk  of  the  city  or  town  where  the  marriage  was  solemnissed,  or 
i^re either  of  the  parties  reside,  if  the  same  is  presented  to  the  clerk  within  six 
months  a(\er  the  marriage ;  and  the  clerk  is  to  enter  the  same  in  a  book  to  be  provided 
by  him,  in  the  alpba^tical  order  of  the  natnes  of  the  parties,  and  in  the  order  of  time 
in  which  such  certificate  shall  be  filed.  (Id.  §  14.)  The  certificate,  when  signed  by 
a  minister,  may  be  filed  and  recorded  in  like  manner,  if  there  be  endorsed  thereon,  or 
aanexed  ihereto,  a  certificate  of  any  ^nagislrate  residing  in  the  same  county,  setting 
fi»rtb  that  the  minister,  by  wliom  the  marriage  certificate  is  signed,  is  known  personally 
to  the  magistrate,  and  has  acknowledged  the  execution  o^  the  certificate  in  his  pres- 
ence ;  or  that  the  execution  of  such  certificate,  by  a  minister  or  pnest  of  some  relig- 
1009  deooroioation,  was  proved  to  such  magistrate  by  the  oath  of  a  person  known  to 
him,  and  who  saw  the  certificate  executed.  (Id.  §  150  The  entry  of  the  certificate 
to  be  made  by  the  clerk,  shall  specify,  1.  The  names  and  places  of  residence  of  the 
parties  married  ;  3.  The  time  and  place  of  marriage  ;  3.  The  name  and  official  sta- 
tion of  the  person  signitig  the  certificate ;  and  4.  The  time  of  filing  the  same.  (Id.  § 
18.)  ''Every  such  original  certificate,  the  original  entry  thereof,  made  as  above 
directed,  and  a  copy  of  such  certificate,  or  of  such  entry  duly  certified,  shall  be  receiv- 
^  in  all  courts  and  places,  as  presumptive  evidence  of  the  fact  of  such  marriage.'' 
(Id.  §17.) 

In  Massachusetts,  they  have  a  statutory  provision  on  this  subject ;  but  the  certifi- 
cate of  the  clergyman,  it  seems,  is  not  admissible  in  favor  of  the  libellant,  for  the  pur- 
pose of  proving  a  second  marriage  of  the  husband  during  the  life  of  the  first  wife, 
<»  a  lihel  filed  for  divorce  because  of  adultery.  (Ellis  v.  Ellis,  11  Mass.  Rep. 
^0   The  certificate,  it  i«  said  in  the  report,  was  "  such  as  is  tuualiy  received  aa 
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evidence  of  a  lawful  marriage  in  prosecutions  of  this  kind;"  and  hence, .we  infer, 
that  such  certificate  ^  would  he  evidence  in  an  ordinary  case,  to  prove  a  lawful 
-marriage.  If  so,  our  position,  incidentally  introduced,  ante,  note  415,  p.  545, 
.  and  for  which,  Eilis  v.  Ellis  was  cited,  is  to  be  received  with  the  qualification  above 
shown.  It  is  settled,  that  the  record  of  the  certificate,  kept  by  the  mtfg^istrate  or 
minister  solemnizing  a  marriage  there,  and  founded  upon  the  certificate  merely,  ii 
evidence  of  the  fact  of  the  marriage.  (Inhabitants  of  Milford  v.  The  Inhabitants  of 
Worcester,  7  Mass.  Rep.  48.  See  also,  Commonwealth  v.  Littlejohn,  15  id.  165. 
Commonwealth  v.  Norcross,  9  id.  492.) 
See  post,  p,  408,  et  seq.  of  the  text  and  notes,  as  to  registers  of  marriages,  &c. 


NOTE  701— p.  382., 
The  certificate  of  the  secretary  of  state  of  the  general  government,  under  his  seal 
of  office,  tliat  a  particular  person  had  been  recognized  by  the  department  of  state  as 
a  foreign  minister,  has  been  received  as  full  evidence  of  his  official  standing.  (United 
States  v;  Benner,  1  Baldw.  Rep.  1^34.)  This  was  on  an  indictment  for  arresting  the 
person  so  accredited,  contrary  to  an  act  of  congress.  Likewise  on  an  indictment  for 
an  assault  and  battery  upon  an  attach^  and  secretary  to  the  legation  of  Spain,  the  cer- 
tificate of  the  secretary  of  state  was  held  the  highest  and  best  evidence  of  the  official 
character  of  the  complainant.  (United  States  v.  Liddle,  2  Wash.  0.  0.  Rep.  905.) 
In  the  latter  case,  the  certificate  was  dated  afler  the  assault,  and  stated  that  Mr.  Fe- 
ronda,  charge  d'  affaires  of  Spain,  had  introduced  the  complainant  as  a  gentleman 
attached  to  the  legation,  and  performing  the  duties  of  secretary  of  legation.  (See  far- 
ther. United  States  v.  Ortega,  4  Wash.  C.  C.  Rep.  531.) 

The  certificate  of  an  American  consul,  residing  in  a  foreign  country,  attesting  the 
official  character  of  a  person  tltere,  is  not  evidence ;  because,  as  it  seems,  it  is  not 
within  the  range  of  consular  duties.  (Stein  v.  Stein's  curator,  9  Lou.  Rep.  (by  Curry) 
2'77, 280,  1.  See  also  Las  Caggas  v.  Larionda's  syndics,  4  Mart.  Lou.  Rep.  S83, 4, 5, 
et  seq. ;  Church  v.  Hubbart,  2  Cranch,  236,  7,  8,  S.  P.) 

Where  the  official  character  of  a  notary  abroad  is  sought  to  be  proved,  a  certificate 
under  the  national  seal  of  the  foreign  country,  attesting  that  the  person  certifying  the 
instrument  is  a  notary  by  regular  appointment,  would  be  evidence.  Semiblef  (Las 
Caggas  V.  Larionda's  syndics,  supra.) 

In  New-Hampshire  it  has  been  held,  that  the  certificate  of  a  county  clerk  in  New- 
York,  under  the  seal  of  the  county,  is  competent  evidence  to  show  that  an  individual, 
who  had  acted  as  magistrate  in  taking  a  deposition  in  the  latter  state,  was  in  fact  a 
justice  of  the  peace.  The  decision  goes  upon  the  ground,  that  the  evidence  of  the 
due  appointment  of  justices,  in  New -York,  is  found  in  the  clerks'  offices  of  the  respec- 
tive counties,  and  thnjL  the  clerk  of  the  county  in  which  the  justice  resides,  is  the  proper 
certifying  officer  to  these  facts.     (Dunlap  v.  Waldo,  6  New-Hamp.  Rep.  450.) 


NOTE  702— p.  382. 


The  certificate  of  an  officer,  by  way  of  attesting  an  in|^pendent  fact,  and  not  to 
authenticate  copies,  &c.  is  hardly  ever  admissible,  unless  rendered  so  by  positive  stat- 
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ulory  enactment.     Accordingly,  the  certificate  of  the  secretary  of  North  Carolina,  that 
a  grant  had  not  Ijeen  recorded  in  his  office,  was  held,  in  Tennessee,  to  be  no  evidence. 
The  business  of  s^  keeper  of  records,  say  the  court,  is  not  to  certify  the  official  order  of 
papers  from  which  ofliciai  facts  are  inferred.    The  general  scope  and  substance  of  the 
certificate  might  more  properly  furnish  matter  for  a  deposition.    (Ayers  v.  Stewart,  1 
OrertonyTenn.  Rep.  321.)    On  the  same  principle,  the  certificate  of  a  clerk,  contain- 
ing a  historical  account  of  the  proceedings  of  a  court,  has  been  held  inadmissible; 
he  shouid  certify  a  copy.    (Barry's  lessee  v.  Rhea,  1  id.  a45.    Wilcox  v,  Ray,  1  Hayw. 
Rep.  410.)    So  too  of  the  like  certificates  to  prove  the  loss  of  papers,  which,  it  is  said, 
must  be  shown  in  the  ordinary  way  of  proving  other  (acts.    (Robinson  v.  Clifibrd,  I 
Wash.  C.  C.  Rep,  1,  8.    Wilcox  v.  Ray,  1  Hayw.  Rep.  410.)    Though  this  is  other- 
wise in  Pennsylvania.     (See  Ruggles  v.  Alexander,  3  Rawle,  333.) 

In  New-York,  it  is  provided  by  statute,  that  when  any  officer,  to  whom  the  legal 
cintody  of  any  document  or  paper  shall  belong,  shall  certify  under  his  official  seal  that 
*he  has  made  diligent  examination  in  his  office  fbr  such  paper,  and  that  it  cannot  be 
found,  such  certificate  shall  be  presumptive  evidence  of  the  iacts  so  certified  in  all 
GEiuses,  matters  and  proceedings,  in  the  same  manner,  and  with  the  like  efiect,  as  if 
such  officer  had  personally  testified  to  the  same.    (3  R.  S.  553,  §  13.) 

The  general  principle  as  toucertificates  of  an  independent  fact,  seems  to  have  been 
acted  CD  in  Vermont  in  the  following  case :  The  defendant  in  ejectment,  in  establish- 
ing t  Tendae  title  arising  out  of  the  collection  of  special  taxes,  produced  a  certificate 
fiom  the  clerk  stating  at  what  sum  the  committee's  account  of  their  expenditure  of 
tax,  prior  to  the  sale,  was  allowed.  Held  inadmissible,  and  that  a  certified  transcript 
of  the  record  of  the  account  kept  by  the  clerk,  and  of  the  allowance  upon  the  same, 
was  the  only  legitimate  evidence.    (Coit  v.  Wells,  3  Verm.  Rep.  318.) 

So,  in  North  Carolina,  where  the  clerk  was  authorized,  by  statute,  to  certify  the  re- 
cord of  certain  bonds,- and  he  certified  that  *'  the  following  and  none  other  were  the 
boods,"  &c  ;  held,  that  what  the  clerk  had  attested  as  a  record  was  admissible,  but 
that  which  he  certified,  not  as  a  record,  but  a  fact,  viz.  that  no  other  bonds  were  given, 
was  not  evidence,  because  he  did  not  do  it  officially.  (Governor  v.  McAfiee,  3 
..Dev.  15, 18.)  This  doctrine  prevails  in  Massachusetts.  (Oakes  v.  Hill,  14  Pick. 
Rep.  441)  And,  $emble,  in  New- York.  (Wolfe  v.  Washburn,  6  Cowen's  Rep; 
361, 2«5.) 

To  Ohio,  where,  in  making  title  under  a  judgment  and  execution,  the  execution,  as 
certified  by  the  clerk,  varied  from  the  judgment,  held,  that  though  the  &ct  of  such 
execQtion  having  issued  on  the  judgment  produced,  might  be  shown,  notwithstanding 
the  variance,  yet  it  could  not  be  established  by  the  clerk's  certificate.  His  certificate 
is  good  80  far  as  it  relates  to.  matter  of  record,  or  copies  of  papers  filed  in  his  office. 
But  he  cannot  certify  independent  facts  within  his  knowledge ;  to  prove  such  things 
^e  should  be  sworn.    (Bank  of  the  United  States  v.  White,  1  Wright's  Rep.  51,  53.) 

To  respect  to 'the  power  of  authenticating  copies  of  records,  it  has  been  said  to  be  a 
g^eral  principle,  that  a  public  officer,  whose  duty  it  is  to  keep  the  originals,  may  cer- 
fify  copies,  and  these  shall  be  admitted.  (See  per  Marshall,  C.  J.,  United  States  v. 
Percheman,  7  Peters'  Rep.  53,  85.)  Quere.  These  certificates  we  shall  have  occa- 
Bkyn  to  speak  of  hereaAer,  under  subsequent  heads,  and  we  shall  not  notice  them  par- 
ticularly here. 
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In  general,  where  an  oiBcer  is  not  required  by  law  to  certify  his  doings,  and  lie  ddbs 
so,  his  certificate  is  not.  evidence.  (Hathaway  v.  Goodrich,  5  Verm.  Rep.  65.  Ste- 
phen V.  Clements,  2  Ncw-Hamp.  Rep.  390.)  Both  of  these  case^  were,  instances  of 
certificates  upon  process  by  way  of  return,  when  no  such  return  was  authorized.  Id 
those  cases  where  the  law  has  made  it  the  duty  of  an  officer  to  make  a  return,  and 
holds  him  responsible  fur  its  truth,  it  is  generally  evidence.  This  doctrine  and  the 
distinction  adverted  to,  will  be  found  recognized  and  illustrated  by  various  cases  oc- 
curring hereaf\er,  when  we  come  to  speak  of  tlie  returns  of  sheriffs  and  other  officers. 

It  is  moreover  another  rule,  that  even  where  an  officer  is  authorized  by  statute  to 
certify,  and  his  certificate  is  rendered  evidence,  the  statute  is  not  to  be  so  construed 
as  to  authorize  him  to  certify  to  what  he  must  necessarily  derive  from  mere  heresay, 
unless  the  legislature  have  so  expressly  enacted.  (See  Johnson  v.  Hocker,  1  Dall. 
406,  stated  infra  ;  also  per  Gibson,  J.,  Stewart  v.  Allison,  6  Serg.  h  Rawle,  334, 339, 
et  seq.)  Accordingly,  in  North  Carolina,  where  the  certificate  of  an  adjudant  general 
is  made  evidence  by  statute  of  certain  delinquencies  in  not  making  returns;  held,  thafe 
ii  was  not  evidence  of  such  delinquincies  as  consisted  in  neglecting  to  make  returns  to 
other  officers,  but  only  of  such  as  related  to  returns  to  be  made  to  himself;  fur,  in  re- 
spect to  the  former,  he  could  have  no  official  knowledge,  and  must  rely  entirely  upon 
hearsay.  (Governor  v.  Jefireys,  1  Hawks'  Rep.  207.  See  Governor  v.  Bell,  3 
Murph.  331.)  Upon  the  same  principle,  a  law  of  congress,  authorizing  transcripts  of 
treasury  accounts  to  be  received  as  evidence,  was  held  to  extend  to  such  accounts  only 
as  arose  through  the  (Jirect  official  dealings  of  the  department ;  and  an  account  for 
monies  received  by  a  deputy  commissary,  from  a  deputy  quarter  master,  to  the  use  of 
the  United  States,  is  not  within  the  provision.  "An  account  stated  at  the  treasury 
department,"  say  tiie  court,  "  which  does  not  arise  in  the  ordinary  mode  of  doing  bu- 
siness in  that  department,  can  derive  no  additional  validity  from  being  certified  under 
the  act  of  congress.  Such  a  statement  can  only  be  regarded  as  establishing  items  for 
moneys  disbursed  through  the  ordinary  channels  of  the  department,  where  the  trans- 
actions are  shown  by  the  books.  In  these  cases,  the  officers  may  well  certify,  for  they 
must  have  official  knowledge  of  the  facts  certified.  But  where  moneys  come  into  tlie 
hands  of  an  individual,  as  is  the  case  under  consideration,  the  books  of  the  treasury 
do  not  exhibit  the  facts,  nor  can  they  be  officially  known  to  the  officers  of  the  depart- 
ment. In  this  case,  therefore,  the  claim  must  be  established,  not  by  the  treasury  state- 
ment, but  by  the  evidence  on  which  tliat  statement  was  made."  (United  States  v. 
Buford,  3  Peters'  Rep.  12,  29.) 

And  where  an  officer's  certificate  is  tnade  evidence,' by  statute,  of  certain  facts,  he 
cannot  extend  its  effect  to  others,  by  incorporating  them  with  those  to  which  he  is  au- 
thorized to  certify.  Accordingly,  in  North  Carolina,  under  the  statute  above  referred 
to,  in  an  action  brought  to  recover  a  penalty  imposed  upon  a  militia  officer  for  delin- 
quency in  not  making  a  return ;  held,  that  the  adjutant  general's  certificate  could  not 
reach  beyond  the  fact  of  the  delinquency,  and  though  he  had  also  Certified  that  the 
defendant  was  an  officer,  yet  the  court  decided  that  the  certificate  was  no  evidence  of 
this,  but  that  it  must  be  proved  independently.  (Governor  v.  Bell,  3  Murph.  Rep. 
331.)  So,  though  the  certificate  of  the  inspector  of  ashes,  in  the  city  of  New- York,  is 
made  presumptive  evidence  by  statute,  (1  R.  S.  548,  §  66,  67,)  of  the  facta  contained 
in  it,  yet  this  must  be  understood  in  reference  to  those  facts  to  which  the  statute  has 
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authorized  him  to  certify,  viz.  the  fact  of  inspection,  the  quality,  weight,  tare,  cnisl- 
iogs,  acrapings.  Sec.  These  he  may  certify ;  hut  not  as  to  the  title.  In  respect  to 
the  btier,  he  has  no  power  to  certify,  and  his  certificate  will  not  be  regarded  as  evi- 
dence 00  questions  relating  to  it  (Willianm  v.  Merle,  1 1  Wend.  80,  82.)  See  Gov- 
ernor v.  McAffee,  3  Dev.  15,  18,  stated  supra.  In  such  cases,  the  certificate  is  not 
to  he  rejected  altogether,  but  such  parts  as  are  pertinent  and  official  may  be  read. 
Tho8,  io  an  action  on  a  bond  in  Pennsylvania,  a  certificate  of  an  ofRc^r  was  intro- 
duced, which,  by  the  local  law,  was  competent  evidence  of  payment,  but  which  also 
stated  that  a  tender  had  been  made  to  the  plaintiff  in  the  suit,  in  the  presence  of  H. 
and  R.,  and  that  he  had  refused  to  receive  it ;  M'Kean,  C.  J.,  delivering  the  opinion, 
said:  **  We  certainly  should  not  permit  Mr.  S.,  (the  certifying  officer,)  if  he  were  here 
present,  to  swear  that  he  was  told  that  such  persons  were  present  at  the  tender :  but 
the  question  is,  whether,  having  certified  what  he  ought  not  to  certify,  the  whole  ought 
to  he  rejected.  We  think  il  ought  not  The  paper  should  be  admitted  to  prove  that 
payment  was  made  agreeably  to  the  act  of  assembly,  at  the  time  mentioned.  AD  the 
rest  may  be  slruck  out;  or  indeed,  only  so  much  as  goes  to  that  point  may  be  read 
and  admitted  to  be  proved."  He  accordingly  read  to  the  jury  so  much  as  related  to 
the  receipt,  and  suppressed  the  rest.  (Johnson  v.  Hocker,  1  Dall.  406.)  See  Wolf 
T.  Washburn,  6  Cowen's  Rep.  285. 
"Certificates  are  to  be  confined,  in  their  operation  and  ef&ct,  to  the  special  purposes 
contemplated  by  the  law  authorizing  them.  Accordingly,  in  New-Jersey,  a  certificate 
of aanreyors  of  highways,  or  in  the  New- York  phrase,  *'  fence-viewers,"  adjudging 
where  the  parties  therein  mentioned  should  set  their  partition  fence,  is  not  admissible 
evidence  on  the  question  of  title.  The  order  of  the  surveyors  is  intended  by  statute 
for  fixing  the  place  of  a  temporary  partition  fence,  until  the  place  shall  be  legally  set- 
tled, and  to  enable  the  party  making  the  fence  to  recover  from  the  other  his  just  pro- 
portion of  the  expense.    (Corlis  v.  Little,  1  Green's  Rep.  229.) 

The  cenificale  must  be  by  the  proper  ofiicer.  The  certificate  of  Mr.  Nourse,  re- 
gister of  the  treasury  department  of  the  general  government,  under  his  hand,  was 
offered  to  show  that  certain  receipts,  copies  whereof  were  annexed,  were  on  file  in  his 
office.  This  was  accompanied  by  the  certificate  of  the  secretary  of  the  treasury,  under 
tlie  teal  of  ihe  department,  that  Mr.  N.  was  register;  yet  held,  not  evidence;  for 
though  the  register  might  have  the  custody  of  the  papers,  yet  he  is  not  authorized  by 
W  to  certify  them.  (Bleecker  v.  Bond,  3  Wash.  C.  Cw  Rep.  529.)  The  certificate 
should,  io  general,  be  by  the  oflScer  who  has,  at  the  time,  the  legal  custody  of  the  evi- 
dence. Thus,  to  prove  certain  passengers,  imparted  by  the  defendants  into  Pennsyl- 
^nia,  to  he  convicts,  and  to  have  undergone  punishment  in  the  Spiel- House  of  Ham- 
horgfa  in  Germany,  a  written  report  was  returned  with  a  commission  issued  in  the 
c^uae,  containing  a  list  of  the  convicts  in  the  Spiel-House,  which  report  appeared  to 
^vc  been  signed  by  the  hat  directors  of  the  Spiel-House.  The  court  considered  the 
paper  as  not  competent  evidence.  *•  It  is  not,"  say  they,  "  an  official  paper  certified 
^y  ^proper  officers,  who  at  the  time  had  the  custody  of  the  Spiel-House  or  of  the 
^b.  They  style  themselves  late  directors."  (Jones  q.  t.  v.  Ross,  2  DaH.  Rep.  143.) 
^c  had  occasion  to  observe,  ante,  note  489,  p.  674,  that  all  certificates,  receipts, 
acconnia  stated,  or  other  papers,  framed  by  private  persons,  stood  upon  the  footing  of 
™«re  naked  hcaway,  and  thai  they  were  never  allowed  to  possess  any  intrinsic  force 
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as  evidence  against  third  persons.  This  principle  was  directly  held  in  two  recent  cases 
in  Pennsylvaniisi,  in  one  of  which  it  was  decided,  that  a  certificate  ofa  third  person,  efthe 
amount  ofa  debt  due  by  him  to  the  defendant,  could  not  be  received  to  affect  the  rights  ' 
of  the  plaintiff;  (Paull  v.,Mackey,  3  Watts'  Rep.  110,  124;)  and  in  the  other,  that 
a  schoolmaster's  receipt  was  no  evidence  of  payment  against  any  one  but  himself. 
( English  v.  Hannah,  4  id.  434.)  See  also  S.  P.  Cutbush  v.  Gilbert,  4  Serg.  &  Rawle, 
551,  555,  6.  So  the  certificate  of  an  attorney,  to  prove  that  a  judgment  had  been  ob- 
tained on  certain  notes,  was  held  inadmissible.  (Tuthill  v.  Davis,  30  John.  Rep.  385.) 
A  number  of  cases,  standing  on  the  same  principle,  will  be  found  ante,  note  433 ;  see 
particularly,  id.  p.  563,  4,  5,  6,  et  seq. 

Certain  receipts  of  public  officers  have  made  an'  exception.  In  Louisiana,  the  re- 
ceipt of  tlie  receiver  of  public  moneys,  forgoverment  lands,  has  often  been  held  suffi- 
cient to  show  that  the  title  is  out  of  the  government.  (Newport  v.  Cooper,  10  Lou- 
Rep.  (Curry)  155.).  Similar  receipts  are  admitted  in  Pennsylvania,  but  their  extent 
and  force  as  evidence,  we  are  unable  precisely  to  ascertain.  See'  Goddard  v.  Glonin- 
ger,  5  Watts'  Rep.  309,  319,  and  the  cases  cited  at  the  latter  page ;  aUo,  Cluggage's 
lessee  v.  Swan,  4  Binn.  Rep.  150.  Where  land  has  been  sold  for  tables,  a  receipt  of 
the  treasurer  for  the  surplus  bond  required  of  the  purchaser  by  the  act  of  assembly,  is 
evidence  in  favor  of  the  purchaser  of  the  fact  that  such  bond  had  been  executed  and 
delivered.  (Fager  v.  Campbell,  5  Watts'  Rep.  387.)  Payment  for  land,  made  to  the 
officers  of  the  land  office,  may  be  proved  in  that  state  by  the  officer's  receipt.  On  the 
same  principle  it  has  been  usual  to  admit  the  receipts  or  certificates  of  deputy  survey- 
ors for  their  fees  and  expenses  of  survey.  But  a  certificate  of  the  latter  kind,  giveo 
afler  the  deputy  had  ceased  to  hold  the  office,  attesting  the  fact  of  his  having  received 
the  fees,  &c.  at  a  previous  rtme,  and  not  at  (he  time  the  money  was  paid,  is  not  evi- 
dence to  affect  third  persons.  (Cluggage's  lessee  v.  Swan,  4  Binn.  Rep.  150.)  See 
ante,  note  479,  p.  641. 

In  respect  to  foreign  certificates,  they  have  occasionally  been  admitted  as  well  as  re- 
jected upon  grounds  from  which  it  is  difficult  to  deduce  any  rules  of  a  veiy  general 
nature.  Where  it  is  probable  that  the  officer  of  another  country  would  not  make  a 
deposition,  his  certificate  has  been  received.  Thus,  to  prove  that  the  governor  of  the 
island  of  St.  Thomas  refused  a  captain's  petition  for  leave  to  take  away  the  cargo  of 
a  vessel,  the  governor's  certificate,  given  at  the  time  of  the  petition,  was  offered;  it 
was  not  under  seal,  but  was  proved  to  be  in  his  hand  writing,  and  the  court  admitted 
it,  saying,  "  The  certificate  is  of  an  official  act,  given  at  the  time,  by  which  if  appears 
the  captain  petitioned  for  leave  to  take  away  the  cargo,  which  the  governor  refused. 
We  know  no  way  by  which  that  fact  could  be  better  proved  than  by  this  certificate, 
unless  the  deposition  of  tlie  governor  had  been  taken,  which  it  is  not  to  be  supposed  he 
would  have  consented  to  give.  This  is  very  different  from  evidence  of  matters  not 
official,  in  which  latter  case  such  certificate  could  not  be  admitted."  (United  States 
v.  Mitdiell,  3  Wash.  C.  C.  Rep.  95,  96.)  In  another  case,  the  certificate  of  the  col- 
lector of  Havana  was  offered ;  it  was  under  his  official  seal,  and  stated  tlie  arrival  ofa 
certain  ship  at  that  place  for  the  purpose  of  watering;  that  to  effect  this  object,  the 
captain  was  obliged  to  present  himself  to  the  intendant  general  of  the  royal  armies  and 
treasury,  by  whom  the  ship's  cargo  was  decreed  to  be  sold,  on  account  of  the  scarcity, 
at  that  place,  of  the  articles  of  which  it  consisted.  .  It  appeared  that  the  coUector  was 
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authorized  to  grant  such  a  certificate,  by  a  local  law  oFCuba,  and  indeed  that  he  alone 
could  do  so;  but  the  court  denied  that  it  was  evidence.  "  We  &dmit,"  say  they,  "  it 
isED  authentic  instrument;  but  still  it  is  only  an  £a;.jpar<e  certificate  of  a  fact,  whicli 
the  officer  was  authorized  to  certify.  But  it  is  not  the  best  evidence  which  the  case  ad- 
mits of,  because  the  deposition  of  the  officer  mighf  have  been  taken ;  and  it  was  iropor- 
lant  for  the  defendant  to  have  had  the  privile/i^  of  cross-examining,  particularly  for  the 
purpose  of  eliciting  the  true  cause  of  the  order  o^  sale."  (Wood  v.  Pleasants,  3  Wash. 
CG.Rep.  SOI,  203.)  Washington,  J.,  added,  that  although  it  appeared  that  the  Spanish 
verb^  which  in  this  certificate  was  translated  *'  decreed,"  means  also  *'  ordered,  resolved, 
determined,"  and  does  not  necessarily  imply  that  it  was  in  writing ;  yet  that  the  decrees 
of  every  civilized  country,  in  respect  to  the  sale  or  disposition  of  property,  ought  to  be 
presumed  written  until  the  contrary  appears.  If,  he  said,  it  had  appeared  that  the  de- 
cree was  not  in  writing,  evidence  of  its  purport,  taken  in  a  proper  manner,  might  be 
received  ;  or  if  it  had  appeared  that  the  officer  who  gave  the  certificate,  would  not  be 
pemulted,  by  the  government  of  Havana,  to  give  a  deposition,  inferior  evidence,  in 
that  case,  might  be  received.  (Id.  p.  d03.)  Peters,  J.,  gave  no  opinion  on  the  last 
point,  and  doubted  whether  the  decree  shoukl  be  presumed  in  writing. 

The  ibnowing  miscellaneous  cases,  relate  to  certificates  under  various  local  regula- 
tions, with  some  of  which  we  are  unacquainted^  They  are  introduced  here,  because 
they  do  not  seem  to  range  very  properly  under  any  subsequent  head  of  this  volume. 

Sker^'i  certificate  of  sale^  In  New- York,  the  sherifif  oi;  officer  making  sale  of 
Kil  estate  by  virtue  of  an  execution,  is  required  by  statute  to  make  out  and  subscribe 
duplicate  certificates  of  such  sale,  containing ;  1.  a  particular  description  of  the  premises 
Mid;  3.  the  price  bid  for  each  distinct  tot  or  parcel ;  3.  the  whole  consideration  money 
paid;  and  4.  the  time  when  such  sale  will  become  absolute  and  the  purchaser  be 
eotitkdto  a  conveyance  pursuant  to  law.  (9  R.  S.  370,  §  43.)  One  of  such  certifi- 
cates, within  ten  days  afler  such  sale,  is  to  be  filed  iii  the  office  of  the  clerk  of  the  coun- 
ty) and  the  other  is  to  be  delivered  to  the  purchaser.  If  there  be  two  or  more  purcha- 
<eR,  a  certificate  is  to  be  delivered  to  each,  (id.  §  43 ;)  and  the  original  certificate,  on 
^&g  proved  or  acknowledged  in  the  way  required  by  law  to  entitle  deeds  to  be  record- 
^1  or  a  eopy  of  such  original,  duly  certified  by  the  clerk  in  whose  office  such  original' 
*  filed,  is  declared  presumptive  evidence  of  the  facts  therein  contained.  (Id.  §  44.) 
The  force  of  this  certificate,  as  evidence,  came  under  consideration  in  a  recent  case  before 
tbecbanoelior.  A  question  was  raised,  whether  the  farm  was  put  up  for  sale  on  condition 
^t  (he  prior  incumbrancers  were  to  be  paid  out  of  the  purchase  money.  The  deputy 
who  sold  the  property,  swore  he  thought  J.  Gale,  (the  purchaser  and  one  of  the  defend- 
^^)  supposed,  at  the  time  of  the  purchase,  that  prior  incumbrances  were  to  be  deducted 
f<uni  ihe  amount  bid.  The  certificate,  filed  pursuant  to  the  statute,  was  made  a  part 
of  the  proofs  in  the  case;  and  the  chancellor  said,  that  under,  the  circumstances,  it 
^'^'^ted  to  conclusive  evidence  to  show  that,  at  the  time  of  the  sale,  the  property 
^  not  put  op  and  sold  on  the  condition  pretended,  inasmuch  as  the  certificate  was 
9^  for  the  entire  amount  bid,  leaving  prior  incumbrances  a  lien  upon  the  premises, 
^  ^  paid  by  any  creditor  who  might  wish  to  redeem  in  addition  to  the  amount  of  the 
PV'chase  money.  "  The  giving  such  a  certificate,"  he  justly  said,  "  would  be  a  fraud 
^POQ  creditors  having  a  right  to  redeem,  if  tlie  aherifi*  did  in  fact  sell  the  property 
^P^  the  conditk>n  of  having  prior  incumbrances  paid  out  of  the  purchase  money. 
V 1  .•  183  ^  ^ 
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The  certificate  is  the  only  legal  evidence,  which  has  been  given  in  the  present  case  as 
to  the  terms  of  the  sale,  or  the  amount  of  the  bid  ;  and  the  sherifi'^s  present  supposi- 
tion, as  to  what  the  purchaser  then  thought,  cannot  now  be  received  to  falsify  bis  offi- 
cial certificate,  given  at  tlie  time  of  the  safe."  (Bartlett  v.  Gale,  4  Paige,  50S,  508, 9.) 
In  Illinois,  a  8herifi''8  certificate  of  the  sale  of  real  estate  is  no  evidence  of  title  in 
the  purchaser  without  producing  the  judgment.  (Curtis  v.  Swearingen,  Breese,  160.) 
Certificate  of  sale  of  a  vessel.  In  Louisiana,  the  certificate  of  a  parish  judge,  who, 
in  his  capacity  of  auctioneer,  had  sold  a  vessel  which  had  been  stranded  and  protested, 
was  held  good  evidence  of  the  mere  fact  of  sale,  but  not  of  the  circumstances  which 
authorized  the  sale.    (Peck  v.  Gale,  3  Mill.  Lou.  Rep.  S30,  S35.) 

Certificates  of  register  of  the  land  of/ice.  In  Illinois,  the  certificate  of  the  registers 
of  the  respective  land  offices  are  not  evidence  |)er  m  ;  they  have  no  public  seal  to  au- 
thenticate their  signatures,  and  their  hand  writing  must  be  proved  ;  for  the  court  will 
not  officially  recognize  such  signatures.    (Tail  v.  Good  title,  Breese,  156.)' 

Certificate  of  commissioners  of  forfeitures.  In  New- York,  the  certificate  of  the 
commissioners  of  forfeitures,  made  pursuant  to  the  36th  section  of  the  act  of  May  19, 
1784,  (Laws  N.  Y.  Gr^nl.  ed.  189,)  is  not  evidence  of  title ;  nor  is  it  evidence  from 
which  tlie  delivery  of  a  deed  by  the  commissioners  can  be  presumed.  (Jackson  v. 
Miller,  6  Cowen's  Rep.  751.) 

Certificate  of  a  deed  having  been  recorded.  In  Massachusetts,  the  certificate  of  a 
recording  oflicer,  on  the  hack  of  a  deed,  attesting  the  fact  of  its  having  been  recorded, 
is  only  prima  facie  evidence,  and  may  be  contradicted.  (Hastings  v.  The  Blue  Hill 
Tump.  Corp.,  9  Pick.  80.)    See  post,  as  to  "  proof  of  deeds,  agreements,  &c" 

Certificate  of  eanceUation  of  a  mortgage.  In  Louisiana,  the  certificate  of  the  re- 
corder of  mortgages,  is  prima  ftcife  evidence  of  the  facts  expressed  id  it  respecting  the 
cancelling  of  a  mortgage,  h  may  be  contradicted,  but  it  is  not  sufficient  to  destroy  its 
efiect,  to  show  that  it  was  granted  on  irregular  testimony :  it  must  be  shown  positively 
false  in  point  of  fact.    (Lafarge  v.  Morgan,  11  Mart.  Lou.  Rep.  462,  536,  6,  7.) 

Certificate  of  surveyor  of  highways.  In  New-Hampshire,  the  certificate  of  a  sur- 
veyor of  highways,  of  his  doings  upon  his  warrant,  are  not  evidence  in  bis  favor.  The 
reason  given  is,  that  his  warrant  is  not  returnable  process.  The  law  has  not  made  it 
his  duty  to  certify  his  proceeding  upon  it,  nor  is  he  in  any  wise  rendered  responsible  for 
the  truth  of  any  return  he  may  make.  (Davis  v.  Clements,  3  New-Hamp.  Rep.  890.) 
Certificate  of  election  of  the  trustees  of  a  religious  society.  In  New- York,  the  act  in 
relation  to  the  incorporation  of  reli gibus  societies,  directs  that  the  inspectors,  or  pre- 
siding officers,  "  shall  immediately"  after  the  election  of  trustees,  *'  certify  under  their 
hands  and  seal8,  the  names  of  the  persons  elected,"  &c.  (8  R.  S.  307,  ed.  of  1886,  §  S.) 
A  certifisate  under  this  secticm  has  been  held  evidence  of  the  validity  of  the  election  of 
trustees,  though  the  same  was  made  some  months  after  the  election,  and  though  two 
others  like  it,  respecting  the  same  election,  had  been  made  by  the  inspectors  before. 
«« The  statute,"  say  the  court,  "  is  directory  to  the  presiding  officers,  to  certify  the 
result  immediately ;  but  should  they  refuse  or  neglect  to  do  so,  the  church  is  not  to  |)e 
without  officers ;  the  votes  of  the  members  cannot  thus  be  rendered  ineffectual."  (The 
People  V.  Peck,  11  Wend.  Rep.  604, 611.) 

Certificate  of  a  eoUeetor  of  taxes*    In  Vermont,  a  collector  of  taxes  cannot  mske  hii 
certificate  on  the  rate-hil]  or  warrant,  evidence  in  bis  fiivor.    He  is  not  a  certifying 
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officer  ID  this  respect,  nor  is  his  rate-bill  returnable  process.  (Hathaway  v.  Goodrich 
5  Venn.  Rep.  65.) 
(knijiuiU  under  inspection  laws.  In  New- York,  an  inspector's  mark,  or  certificate, 
^er2R.L.  340,  providing  for  the  inspection  of  sole  leather,  is  not  conclusive  evi« 
deuce  as  to  the  quality  of  the  leather ;  but  it  may  be  shown,  by  witnesses,  to  be  of  a 
qualiiy  different  from  that  denoted  by  the  stamp.  So  held,  in  an  action  on  a  contract  to 
deliver  sole  leather,  where  the  defendant  relied  upon  a  tender,  and  the  question  was  as 
tothequality  of  the  leather  tendered.  (Clintsman  v.  Northrop,  8  Cowen's  Rep.  45.) 
^  to  a  certificate  of  inspector  of  ashes,  in  New- York,  when  evidence,  and  of  what  facts, 
«e  Williantf  v.  Merle,  U  Wend.  80,  82,  stated  supra. 

^^Hficate  a$  to  completion  of  drawing  lottery  tickets.  •  In  Pennsylvania,  the  certi- 
°*te  of  the  commissioners  superintending  the  drawing  of  lottery  tickets,  under  the  act 
W4ih  April,  1798,  has  been  heW  evidence  of  the  time  when  the  drawing  was  finished, 
but  Dol  conclusive.     (Neilson  v.  Molt,  2  Binn.  Rep.  301,  306,  7.) 

CtnifieaU  of  a  justice  ofthepeace.  In  Louisiana,  the  courts  recognize  the  capacity 
ofjuslicesof  the  different  parishes,  appointed  by  the  governor  with  the  approbation  of 
the  senate.  And  an  authorized  certificate  ofone  of  them  will  not  be  rejected,  because 
in  the  date  ofit  he  omitted  to  state  of  what  particular  parish  he  was  a  justice.  (Despeau 
T.  Swindler,  3  Mart.  Lou.  R.  N.  S.  705.)  So  held,  as  to  a  justice's  jurat  to  an  affidavit. 
(Id.) 


NOTE  703— p.  382. 


Id  New-York,  in  an  action  under  the  old  law  for  regulating  highways,  (2  R.  L. 
^))  brought  to  recover  the  penalty  imposed  for  an  encroachment,  the  certificate  of 
the  jury  6nding  the  encroachment  under  the  26th  section,  was  held  conclusive  evidence 
of  the  fact  that  such  encroachment  existed.  (Bronson  v.  Mann,  13  Johns.  Rep.  460. 
See  Fleet  v.  Youngs,  7  Wend.  291,  300.  Pugsley  v.  Anderson,  3  Wend.  468,  470.) 
So  also,  doubtless,  with  regard  to  the  like  certificate  under  1  R.  S.  522,  §  107. 

These,  and  the  like  certificateSi  it  will  be  seen  at  once,  partake  of  a  judicial  charac- 
tn,  and  their  efiect,  as  well  as  admissibility,  are  frequently  determined  by  reference  to 
proceediDgs  of  that  nature.  The  following  cases  belonging  to  this  class,  may  as  well 
be  noticed  here. 

ToSfran's  lessee  t.  Hughes,  (1  Wash.  C.  C.  Rep.  216,)  it  was  held,  in  the  United 
States  circuit  court  in  Pennsylvania,  that  the  certificate  of  the  commissioners  of  Vir- 
ginia, appointed  under  a  law  of  that  state  to  adjust  the  claims  for  settlement  and  pre- 
option rights  to  lands,  having  been  obtained  by  S.,  ex  parte,  without  notice  to  M., 
^  Dot  evidence  in  favor  of  the  former  against  the  latter,  to  establish  S.'s  prior  settle- 
^"t.  "If  M.  had  been  before  the  commissioners,"  say  the  court,  "it  would  have 
^«»  otherwise."    (Id.) 

^  officer  authorized  to  ascertain  and  certify  certain  facts,  is  confined  to  the  power 
8"^fn  him,  and  if  he  certifies  to  such  facts,  and  others  beyond  the  power  conferred 
"1*0  bim,  his  certificate  so  far  as  the  excess  is  concerned,  will  be  regarded  as  null  and 
^^'  (See  the  cases  cited,  ante,  note  702,  p.  1046,7,  particularly  Williams  v.  Merle, 
^^  Vend.  80,  82.) 

'•*  Maieachusetta,  the  certificate  of  tlie  two  justices  of  the  peace  under  the  poor 
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debtor  act,  that  the  return  ofthe  notificatioQ  to  creditors  was  according  to  law,  is  con- 
'  elusive  as  to  that  fact,  if  the  justices  had  power  to  act.  The  statute  renders  it  the  duty 
ofthe  justices  to  examine  the  return,  and  their  certificate  is  treated  as  an  adjudication, 
which  may  not  be  controverted,  save  for  lack  of  jurisdiction.  (Haskell  v.  Haven,  S 
Pick.  Rep.  404.) 

The  principle  was  applied  to  a  certificate  of  a  justice  and  two  freeholders,  under  the 
North  Carolina  statutes  relating  to  damages  done  by  cattle,  the  duties  of  which  offi- 
cers seem  anabgous  to  those  of  the  New- York  fence  viewers^  (Nelson  v.  Stewart,  2 
Murph.  Rep.  39S.) 

The  certificate  of  a  magistrate  under  the  U.  S.  constitution  and  law  of  congress, 
that  a  black  man  is  the  slave  ofthe  one  claiming  him,  is  conclusive,  in  de  homine  reple-^ 
giando,  that  he  is  such  slave  according  to  the  laws  of  the  state  where  his  alleged 
owner  resides.  (Jackson  v.  Martin,  12  Wend.  311,  S28,  9.)  See  Fanny  v.  Mont- 
gomery, Breese's  Rep.  188. 

The  certificate  of  a  judge  and  justice,  that  the  principal  ought  to  be  discharged 
from  the  jail  limits,  no  defect  of  jurisdiction  appearing  on  its  face,  is  a  conclusive  de- 
fence in  an  action  against  the  sheriff,  or  on  the  jail  bond,  for  an  eqpape.  (Thorn- 
ton V.  Robinson,  Brayt.  199,  200.) 

In  an  action  for  an  escape  in  granting  the  jail  liberties,  on  taking  sureties  certified  to 
be  competent  by  two  justices,  their  certificate  is  a  conclusive  protection  to  the  jailor, 
being  a  judicial  act.    (Fullerton  v.  Harris,  8  Greenl.  Rep.  393, 397.) 

The  same  principle  was  applied  to  proceedings  under  the  U.  States  statute  for  natur- 
alizing a  foreigner.  (Spratt  v.  Spratt,  4  Pet.  893.)  The  certificate  of  naturalisation 
was  held  conclusive,  in  ejectment,  as  to  titfe  depending  on  the  fact  of  fiaturalizatioo. 
(Id.)  See  the  certificate  at  length,  id.  397,  8.  But  see  Vaux  v.  Nesbit,  1  M'Cord's 
Ch.  Rep.  370, 1. 

A  certificate  of  adjudication  founded  upon  legal  evidence,  which  is  set  out,  is  enti- 
tled to  more  credit,  it  would  seem,  than  one  granted  without  such  means  of  ascertain- 
ing the  truth.  And,  independent  of  any  statute  declaration  on  the  subject,  a  certiG- 
eate  of  mere  matter  of  opinioD,  would  not  be  evidence.  (See  per  Ford,  J.,  in  Corlis  v. 
Little,  1  Green's  Rep.  332.) 


NOTE  704— p.  382. 


In  Louisiana,  it  is  said,  that  with  regard  to  "  cases  of  protested  bills  of  exchange,  the 
certificate  of  a  foreign  notary  public,  authenticated  by  his  seal  of  ofBce,  is  received  in 
the  courts  of  the  United  States  as  full  proof  of  the  drawer's  refusal  to  accept  or  pay  the 
bill ;  and  according  to  the  commercial  law  of  England,  when  a  notary  public  resides 
in  the  place  to  which  it  is  sent,  no  other  evidence  will  be  received  of  that  fact,  in  a 
contest  relating  to  a  foreign  bill.  This  is  perhaps  allowed  for  the  benefit  of  commerce  ; 
as  delays  necessary  to  obtain  authenticity  to  the  protest,  under  the  great  seal  of  the 
nation,  may  be  considered  as  incompatible  with  the  dispatch  required  in  aid  of  fair  and 
profitable  commerce.  It  might  be  further  remarked,  that  this  evidence  is  never  offered 
to  prove  the  main  fact  in  the  case,  which  is  always  the  signature  of  the  drawer  and 
indorsers.    Whatever  may  be  the  reaspn  for  it,  it  is  in  such  case  an  established  rule  of 
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widcDCc;  to  we  believe  \X  does  not  extend  further."  (Las  Caggas  v.  Larionda's 
syndics,  4  Mart.  I-ou.  Rep.  283, 385, 6* )  Tbefle  notarial  acts,  done  in  a  foreign  state, 
ire  admitted  as  evidence  in  aid  of  commerce,  and  their  authenticity  rests  solely  on 
commercial  law.     (Phillips  v.  Flint,  8  Mill.  Lon.  Rep.  146,  per  Matthews,  J.) 

So,  also,  it  has  been  said  in  Maryland,  that  «  a  notary  public,  except  in  those  cases 
where  a  proterit  by  the  lex  mereatoria,  as  in  cases  of  foreign  bills,  or  by  statute,  has  no 
authority  to  take  a  protest.  The  point  of  view  in  which  the  authority  of  this  officer 
iswbe  considered  gcnerofly,  relates  to  those  commercial  transactions  occurring  in  one 
country,  which  are  to  be  proved  in  another,  or  in  which,  foreigners  are  interested ;  and 
the  office  derives  its  existence  from  the  courtesy  of  one  nation  to  another ;  and  where 
bcistodocertainactsby  statute,  the  authority  is  limited  to  its  designated  object." 
(PerEarle,  J.,  Patterson  v.  Maryland  Ins.  Co.,  S  Harr.  &  John.  71,  74.)  But  with 
respect  to  bills  of  exchange,  a  foreign  protest  is  evidence  in  that  state.  And  held,  there, 
"tbal  the  minutes  of  the  proceedings  of  a  foreign  notary  public,  are  to  be  considered 
as  records  under  the  courtesy  of  nations ;  and  that  a  copy,  under  the  hand  and  notarial 
seal  of  the  notary,  is  sufficient  evidence  of  the  protest  of  a  foreign  bill  of  exchange  for 
non  acceptance."    (Bryden  v.  Taylor,  2  Harr.  &  John.  396,  899,  402.) 

But  in  Firginia,  held,  that  the  copy  of  a  protest,  certified  by  a  notary  of  Liverpool 
to\jeatniecopy  of  aLondon  notary's  protest,  was  not  evidence.  (Filzhugh  v.  Love's 
ex'r,6Call,5,9, 10, 11.) 

A  foreign  protest  of  a  bill  of  exchange,  is  evidence,  without  proof  of  the  signature  of 
the  notary  or  other  officer  who  signed  it,  (Canue  v.  Sagory,  4  Mart.  Lou.  Rep.  81,) 
or  of  his  capacity  as  such.  These  notarial  acts  may  be  considered  as  ao  exception  to 
the  general  rule,  that  the  acts  of  a  person  assuming  power  as  an  officer  of  a  foreign 
state,  when  contested  in  a  court  of  justice,  can  have  no  weight  until  his  capacity  be 
proven.   (Phillips  v.  Flint,  3  Mill.  Lou.  Rep.  146,  149,  per  Matthews,  J.) 

That  a  notary's  certificate  is,  in  general,  only  evidence  of  such  acts  as  he  does  under 
the  lex  mercatoriay  has  been  recognized  in  several  cases.  Accordingly,  a  deed  of  par- 
tition, made  and  acknowledged  in  Alabama,  before  a  notary,  was  held  not'proved,  in 
Louisiana,  by  such  acknowledgment  (Phillips  v.  Flint,  3  Mill.  Lou.  Rep.  146, 148,^, 
And  see  id.  151,  S.  P.)  In  England,  tlie  certificate  of  an  American  notary,  under  his 
seal,  of  the  fact  of  a  power  of  attorney  having  been  executed  iu  his  presence,  which  certi- 
ficate wairerified  by  the  British  consul,  has  been  held  no  evidence  of  the  due  execution 
of  the  power.  There  was  a  subscribing  witness  to  the  power,  and  the  court  say, "  Prob- 
«Wy,  in  a  court  of  civil  law,  the  notarial  certificate  would  be  sufficient ;  but  in  a  court  of 
wnanon  law,  we  can  only  act  upon  the  affidavit  of  the  subscribing  witness.  We 
know  of  no  instance  in  which  the  court  have  dispensed  with  such  evidence  of  the  ex- 
ecution of  such' an  instrument."  (Ex  parte  Church  et  al.  1  Dowl.  &  RyK  824.  See 
ateo,  S.  P.,  Las  Caggas  v.  Larionda's  syndics,  4  Mart  Lou.  Rep.  283, 4,  et  seq.) 

h  Maryland,  it  has  been  held  also,  that  the  protest  of  the  master  of  a  vessel,  made 
^re  a  notary,  is  not  evidence.  (Patterson .  ▼.  Maryland  Ins.  Co.,  3  Harr.  &  John. 
71-  See  the  dissenting  opinion  of  Chase,  C.  J.,  id.  75, 76.)  As  to  protests  of  captains 
of  ▼eaaela,  see  post,  vol.  2,  of  the  text,  p.  56,  and  notes. 

We  spoke,  ante,  note  489,  p.  675,  6,  et  seq.,  of  the  admissibility  of  the  entries  of  no- 
^riea,  in  order  to  prove  their  acts  in  demanding  payment,  and  giving  notice  of  non- 
payment, upon  promissory  notes.  At  p.  676  it  was  mentioned  that  several  of  the  states 
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had-  passed  statutes  regulating  domestic  notarial  evidence.  Pennsylvania  may  be 
named  as  one  of  them,  in  addition  to  those  there  alluded  to ;  (see  Stewart  v.  Allison,  6 
Serg.  &  Rawle,  S24.)  But  the  protest  of  a  notary,  a  stockholder  in  the  bank  which 
is  a  party  to  the  suit,  is  there  held  incompetent  evidence  to  charge  an  endorser. 
(Bank  v.  Porter,  2  Watts'  Rep.  141.)  The  court  go  upon  the  ground,  that  the  pro- 
test of  a  notary  is  his  deposition  to  the  truth  of  the  facts  contained  in  it.;  and  his  posi- 
tion in  the  cause,  is  that  of  a  witness  deposing  under  the  sanction  of  an  official  oath  to 
which-no  temporal  penalty  is  a'nnexed.  And  they 'say,  '*  Can  it  be  supposed  that  the 
legislature  intended  to  make  him  competent,  when  he  would  not  be  heard  under  the 
sanction  of  a  judicial  oath,  for  the  violation  of  which  he  would  be  exposed  to  the  paios 
and  penalties  of  perjury  ?  The  danger  to  be  apprehended  from  such  competency  would 
be  imminent,  as  Uie  defendant,  being  seldom  able,  from  the  nature  and  circumstances 
of  the  case,  to  disprove  the  protest  but  by  the  notary  himself,  would  have  no  other  re- 
source than  the  testimony  of  a  witness  not  only  interested  against  him,  but  substan- 
tially a  party  to  the  cause."  (Id.)  The  statute  of  New- York  on  this  subject  is  stated 
ante,  note  431,  p.  550,  1.  Louisiana,  it  seems,  has  a  statute  relating  to  protests  as  evi- 
dence.   (See  Gale  v.  Kemper's  heirs,  10  Lou.  Rep.  (Curry)  205,  6,  et  seq.) 


NOTE  705— p.  382. 


The  reader  will  find  the  mode  of  pl-oving  an  insolvent  discharge  in  England  advert- 
ed to,  ante,  p.  219  of  the  text.  It  is  there  seen  that  a  discharge  is  not  proveableby 
parol,  nor  by  the  acknowledgment  of  the  party  against  wtiom  it  is  sought  to  be  used ; 
the  proceedings  ought  to  be  produced.  See  also  the  case  of  Summersett  v.  Adamsoo, 
1  Bing.  73,  and  post,  vol.  2  of  the  text,  p.  229,  n.  (5),  S.  C. 

Under  the  insolvent  act,  53  Geo.  3,  c.  102,  §  10,  it  has  been  held,  that  an  order  made 
by  the  insolvent  court  for  the  discharge,  and  delivered  to  the  gaoler  in  whose  custody 
the  prisoner  was,  was  evidence  of  the  discharge.  (Neale  v.  Isaacs,  4  Barn.  &  Cress. 
355 ;  6  Dowl.  &  Ryl.  484,  S.  C.) 

By  the  general  insolvent  act,  7  Geo.  4,  c.  57,  §  76,  a  copy  of  the  petition,  schedule, 
order,  and  other  orders  and  proceedings  under  the  act,  purporting  to  be  signed  by  the 
officer  in  whose  custody  the  same  shall  be,  or  his  deputy,  certifying  the  same  to  be  a 
true  copy  of  such  petition,  schedule,  order  or  other  proceeding,  and  sealed  with  the 
seal  of  the  insolvent  court,  shall  at  all  times  be  admitted  in  all  courts  whatever,  and  be- 
fore commissioners  of  bankrupts  and  justices  of  the  peace,  as  sufficient  evidence  of  the 
same,  without  any  proof  whatever  given  of  the  same,  further  tfian  that  the  same  is 
sealed  with  the  seal  of  the  said  court  as  aforessid.  (Roscoe's  £v.  244.)  The  power 
given  by  this  clause  of  oflfering  a  certified  copy  in  evidence,  does  not  preclude  the  riglit 
of  giving  the  original  order  of  adjudication  in  evidence.  (Northam  v.  Latouche,  4 
Carr.  &  Payne,  143.) 

Where  thedefendant  pleaded  that  he  was  "  duly  discharged,*'  and  the  plaintiff,  in  bis 
replication,  denied  that  such  discharge  took  place,  held,  that  the  defendant  need  not  prove 
the  filing  of  the  |)etition,  although  that  fact  was  essential  to  give  jurisdiction.  (Andrews  v. 
Pledger,  4  Carr.  &  Payne,  271.)  The  only  evidence,  says  Mr.  Roscoe,  which  appears 
to  be  necessary  under  the  plea  of  discharge  is,  tlie  copy  of  schedule  to  show  that  the 
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defiuidaDtiidischariJ^d  from  the  debt  iD  question,  and  the  copy  of  the  adjudication  to 
prove  tb€  actual  discharge.    (Rose  £v.  344.) 

Id  New- York,  insolvent  discharges  are  provided  lor  by  several  statutes.  Thus, 
^*  voluntary  assignments  pursuant  to  the  application  of  an  insolvent  and  his  creditors." 
(S  R.  S.  16,  et  seq.)  So,  "  proceedings  by  creditors  to  compel  assignments  by 
debtors  imprisoned  on  execution  in  civil  causes."  (Id.  34,  et  seq.)  Likewise,  "  vol- 
UDtary  assignments  by  an  insolvent,  for  the  purpose  of  exonerating  his  person  from 
imprisoDinenL"  (Id.  38,  et  seq.)  And  also,  f*  voluntary  assignments  by  a  debtor  im- 
prisoned in  execution  on  civil  cases."  (Id.  Sl,et  seq.) 

In  respect  to  all  discharges  granted  under  these  several  N.  Y.  statutes,  save  the 
one  last  cited,  it  is  provided,  that  they  shall  be  recorded  by  the  clerk  of  the  county  in 
which  tbey  are  respectively  granted ;  ''and  the  original  discharge,  the  record  ihereol^ 
and  a  transcript  of  such  record  duly  authenticated,  shall  be  conclusive  evidence  of 
the  prooeediags  and  facts  therein  contained.    (3  R.  S.38,  §19.) 

A  diacliarge  reciting  the  facts  necessary  to  give  jarisdiction,  is  evidence  of  those 
facts;  but  it  is  still  competent  to  show  that  there  was  a  want  of  jurisdiction.  (Bar- 
ber V.  Wio8low,13  Wend.  103,  and  cases  there  cited.  See  ante,  note  694,  p.  lOlG*; 
also  Betts  v.  fiagley,  13  Pick.  573.) 


NOTE  706— p.  S8S. 

SeeS.P.,Statev.Twitty,3Hawks.Rep.  441, 442;  Lincoln  v. Battelle,  6  Wend.  488; 
1  Stitkie'sEv.  196,  6th  Amer.  ed.;  also,  ante,  notes  553, 553, 554,  as  to  the  distinction 
between  private  and  public  statutes,  and  when  they  will  be  judicially  noticed. 

By  the  revised  statutes  of  New-York,  the  state  printer  is  required  to  publish  forth- 
with, in  the  state  paper,  every  certified  copy  of  a  law  which  shall  be  delivered  to  him  by 
the  secretary  of  state  for  that  purpose.  (1  R.  S.  188,  §  6.)  The  state  printer  is  to 
furnish  a  proof  of  every  law  so  published,  to  the  secretary  of  state,  to  be  by  him  re- 
vised and  corrected.  (Id.  §  7.)  And  every  la  w,  so  published,  may  be  read  in  evidence 
from  the  paper  in  which  it  shall  be  contained,  in  all  courts  of  justice  in  the  state,  and  in 
sU  proceedings  before  any  officer,  body,  or  board,  in  which  it  shall  be  thought  necessary 
to  refer  tlwreto,  until  three  months  after  the  close  of  the  session  in  which  it  became  a 
law.  (Id.  §  8.)  All  laws  passed  by  the  legislature,  may  be  read  in  evidence  frotn  the 
▼oluroes  printed  by  the  state  printer.  (Id.  184,  §  13.)  By  an  act  of  Dec.  lOtb,  1838, 
it  is  made  the  duty  of  the  revisors,  or  any  two  of  them,  to  certify  the  revised  statutes 
to  have  been  examined  and  compared  by  them  with  the  original  acts,  and  with  the  acts 
tmending  such  orij;rinals ;  and  to  deposit  a  copy  so  certified,  in  the  office  of  the  secre- 
tary of  state,  which  shall  be  conclusive  evidence  of  such  statutes.  (3  R.  S.  778,  §  18.) 
The  certificate  is  required  to  be  printed  in  each  copy  of  the  revised  statutes,  under  the 
direction  of  the  revisors ;  and  every  copy  so  printed  by  the  printers  employed  fbr  that, 
purpose,  in  which  such  certificate  shall  be  inserted,  is  allowed  to  be  read  in  evidence. 
(Id.$  14.)  By  an  act  passed  April  19th,  1890,  (L.  N.  Y.  session  53,  p.  385,  §  I,)  it 
is  provided,  that  any  person  or  persons  in  the  state,  may  print  and  publish  the  whole, 
or  any  part  of  the  revised  statutes,  but  to  entitle  a  copy  of  a  law  so  published  to  be 
read  in  evidence,  there  must  be  contained  in  the  same  book  or  pamphlet,  a  certificate 
of  the  reviaoii,  that  such  copy  is  a  correct  transcript  of  the  text  pf  the  revised  statutes. 


Digitized 


by  Google 


1 056  Of  the^  Proof  of  Records,  ^.  [Ch.  5. 

as  published,  except  such  typographical  errors  in  the  ori^nal  as  may  be  corrected  in 
such  copy,  and  except  such  par  Is  as  shall  have  been  altered  by  acts  of  the  legislature ; 
and  that  with  respect  to  such  parts,  it  conforms  to  the  acts  by  which  such  alterations 
shall  have  been  made.  A  copy  of  any  of  the  statutes  of  New- York,  certified  by  the 
secretary  of  state,  and  authenticated  by  his  seal  of  office,  would  doubtless  be  good  evi- 
dence of  the  existence  of  such  statute.     (See  1  R.  S.  166,  §§  1,  4.) 


NOTE  707— p.  S83. 


Where  there  is  a  clause  in  the  act,  declaring  that  it  shall  be  taken  to  be  a  public 
act,  and  be  noticed  as  such  by  all  judges,  &c.  without  being  specially  pleaded,  it  is  not 
necessary  to  prove  a  copy  examined  with  the  roll,  or  a  copy  printed  by  the  king's 
printer,  but  it  stands  upon  the  same  footing  as  a  public  act.  (Beaumont  v.  Mountain, 
10  Bing.  404.)  For  other  purposes,  however,  as  with  regard  to  the  recital  of  facts 
contained  in  it,  this  clause  does  not  give  the  statute  the  effect  of  a  public  act.  (Brett 
▼.  Beales,  1  Mood.  &  Malk.  43K    See  ante,  note  554,  p.  803,  9.) 

Where  a  statute  contains  provisions  of  a  private  nature,  yet,  if  it  also  contain  pro- 
visions of  a  public  nature,  it  is  frequently  regarded  as  a  public  act.  (See  ante,  note 
552,  p.  801,  and  the  cases  there  cited  ;  also  1  Starkie'sEv.  196,6th  Amer.ed.) 

To  constitute  a  statute  a  public  act,  it  is  not  necessary  that  it  should  be  equally  ap- 
plicable to  all  parts  of  the  state;  but  it  is  sufficient  if  it  extends  to  all  persons  within 
the  territorial  limits  described  in  the  statute.  (Pierce  v.  Kimball,  9  Greenl.  54.)  The 
Massachusetts  statute  of  1829,  c.  S,  to  regulate  pilotage  for  the  harbor  of  Boston,  has 
been  held  a  public  statute,  because  the  first  section  imposed  a  penalty  upon  every  per- 
son who  should  violate  its  provisions.  This  was  regarded  as  decisive  of  its  character. 
(Heridia  v.  Ayres,  12  Pick.  Rep.  334.) 


NOTE  708— p.  584. 


In  Viner's  Abr.  vol.  12,  p.  81,  it  is  stated,  that  "a  private  act,  printed  among  the 
public  acts,  hath  been  allowed  in  evidence.''  The  general  rule,  however,  in  Euglaod, 
is  the  other  way,  and  the  usual  proof  is  by  means  of  a  copy^  proved  upon  oath  to  have 
been  examined  with  the  parliament  roll.  A  private  act  may  also  be  proved  by  an  ex- 
emplification under  the  great  seal.  (1  Starkie's  Ev.  176, 177,  6th  Amer.  ed.  Bull  N.  P. 
225.    Roscoe's  Ev.  53.) 

In  Pennsylvania,  a  printed  volume  purporting  to  have  been  printed  by  Francis  Bai- 
ley, under  the  direction  of  T.  M.  Thompson,  secretary  of  the  commonwealth,  pursuant 
to  a  resolution  of  the  legislature,  has  been  held  good  evidence  of  a  private  act.  (Biddis 
v.  James,  6  Binn.  Rep.  321.)  Indeed,  the  distinction  in  this  respect,  between  private 
and  public  acts,  has  there  been  entirely  abolished.  (Id.  326,  7.  See  also  Kean  v. 
Rice,  12  Serg.  &  Rawle,  208 ;  Thompson  v.  Musser,  1  Dall.  Rep.  462.) 

So,  it  seems,  in  the  supreme  court  of  the  United  States ;  and  there,  akK>,  a  printed 
volume,  purporting  to  have  been  printed  by  authority^  in  Virginia,  has  been  deemed 
evidence  of  a  private  act.    (Young  y.  The  Bank  of  Alexandria,  4  Cranch,  387,  8. 
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See  abo  United  States  v.  Johns,  4  Dallas'  Rep.  412;   1  Wash.  C.  C.  Rep.. 363, 
8.C.) 

Whether  such  is  the  doctrine  in  Vermont,  quere :  (see  Pearl  v.  Allen,  1  Tyl.  Rep. 
Jll,313.) 

lo  Kentucky,  the  courts  will  judicially  take  notice  of  private  as  well  as  public  acts, 
without  their  being  formally  proved  in  any  way.  (Halbert  v.  Skyles,  1  Marsh.  Ken, 
Rep.  368, 9.     Fanners  and  Mechanics  Bank  v.  Jarvis,  1  Monroe,  4,  5.)  . 

In  Massachusetts,  the  printed  book  of  the  printers  to  the  general  court,  has  been  held 
oot  admissible  as  evidence  of  a  private  act.  An  exemplification  seems  there  to  be  ue- 
ceoa^,  (The  Proprietors  of  the  Kennebeck  Purchase  v.  Call,  1  Mass.  Rep.  488.) 

Id  New-Y'ork,  also,  the  general  rule  was  formerly  admitted  to  be,  that  the  printed 
lUtutebook  could  oot  be  used  as  evidence  of  private  acts.  But  the  rule  was  held  not 
to  apply,  where  the  party  against  whom  the  evidence  was  adduced,  was  the  individual 
for  whose  benefit  the  act  was  passed.  (Duncan  v.  Duboys,  3  Johm  Cas.  125.)  But 
BOW, by  statute,  <dl  laws  passed  by  the  legislature  may  be  read  in  evidence  from  the 
volqincs  printed  by  the  state  printer.  (I  R.  S.  184,  §  12.)  See  ante,  note  706,  p. 
1055,6. 

Iq  respect  (0  private  acts  as  evidence  with  reference  to  the  parties,  see  ante,  note 
554,  p.  802;  also  Farmers  and  Mechanics  Bank  v.  Jarvis,  1  Monroe,  4,  5.) 

^  also  ante,  notes  552,  553,  as  to  when  the  courts  will  judicially  notice  private 
statutes. 


NOTE  709— p.  884. 

SP.,Burk'8  ex'rs  v.  Tregg's  ex'rs,  2  Wash.  Rep.  215;  Patton  v.  Miller,  13  Serg. 
^  Wle,254.  See  nlstf  Eisenhart  v.  Slaymaker,  14  id.  153,  155;  Graliam's  N.  If. 
I^r«c  615;  Tidd's  Prac.  689, 690 ;  Roscoe's  Ev.  53 ;  1  Starkie's  Ev.  188, 6th  Am.  cd.; 
^reen  et  ai.  v.  Ovington  et  al.  16  John.  Rep.  55;  Adams  v.  Betz,  1  Watts,  425; 
^«ed  V.  Hooper,  8  Price,  495. 

Where  a  record  of  a  court  is  put  in  issue  by  a  proceeding  in  the  same  court,  the 
'^'^nal  record  roust  be  inspected  ;  and  it  is  error  if  the  court  inspect  a  transcript  opiy. 
(Anderaooy.  Dudley,  5  Call's  Rep.  529.)  Accordingly,  where  the  defendants  pleaded 
^sucb  record  to  a  scire  facias,  on  issue  joined,  the  court  below,  upon  inspection  of  a 
^Pyof  the  record,  havin;^  given  judgment  for  the  plaintiff,  the  appellate  court,  on 
^cepiion  taken,  reversed  the  judgment.  (Burk's  ex'rs  v.  Tregg's  ex'rs,  2  Wash. 
^P.815.) 


NOTE  710— p.  385. 
^  Roscoe's  Ev.  53 ;  1  Starkie's  Ev.  188,  6th  Am.  ed. ;  Graham's  N.  Y.  Prac,  615. 


NOTE  711— p.  385. 

^^New-York,  the  court  will  assume  that  the  inferior  tribunal  has  sent  up  the  very 
^cord  itaelf,  and  act  upon  it^as  such,  notwithstanding  that  in  the  return  to  the  certio- 
^^  b  138 
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rati,  it  is  called  a  copy.  (Wolfe  v.  Horton,  3  Cain.  Rep.* 86.  Blake  v.  Hall,  5  Cow- 
en's  Rep.  37.)  In  practice,  all  the  formalities  mentioned  in  the  t^xt,  are  dispensed 
with,  and  an  exemplified  copy  of  the  record  of  an  inferior,  or  other  tribunal,  under  the  seal 
of  the  court,  is  admitted  upon  an  issue  of  nuZ  tiel  record,  without  resorting  to  a  certio- 
rari. (Vail  V.  Smith,  4  Co  wen's  Rep.  71 ,  72,  per  Wood  worth,  J.  Graham's  N.  Y.  Prac. 
765, 6,  2d  ed.)  It  is  moreovw  expressly  provided,  that  copies  of  all  papers  filed  in  the 
office  of  the  county  clerk,  and  transcripts  from  the  books  of  record  kept  therein,  certi- 
fied by  such  clerk,  with  the  seal  of  his  office  affixed,  shall  be  evidence  in  all  courts  in 
like  manner  as  if  the  originals  were  produced.  (1  R.  S.  877,  §  65.  See  also  3  id. 
403,  §59.) 

By  iminemorial  usage,  in  Massachusetts,  a  copy  of  the  records  of  the  court  of  com- 
mon pleao,  attested  by  the  clerk,  is  received  in  evidence,  in  the  supreme  court,  on  an 
issue  of  nid  tiel  rec6rd  ;  (Ladd  v.  Blunt,  4  Mass.  Rep.  402 ;)  indeed,  upon  a  writ  of 
error  or  certiorari,  nothing  but  the  tenor  of  the  record  is  sent  up,  which  is  only  a  copy 
attested  by  the  clerk  ;  and  it  has  never  been  the  practice  there  to  require  the  original 
to  be  transmitted.     (Id.) 

In  most  of  the  United  Slates,  where  a  domestic  record  is  put  in  issue  by  the  plea  of 
nul  tiel  record,  the  question  arising  upon  it,  though  a  question  of  fact,  is  one  to  be  tried 
by  the  court,  and  not  by  the  jury.  (State  v.  Isham,  8  Hawks'  Rep,  185.  Barker  v. 
McClure,  2  Blackf.  Rep.  14.  Adams  v.  Betz,  1  Watts'  Rep.  425.  Hill  v.  The  Slate, 
2  Yerg.  Rep.  248.)  But,  in  New-York,  it  is  provided  by  statute,  that  all  issues  of 
fact,  joined  in  any  court  proceeding  according  to  the  course  of  the  common  law,  shall 
be  tried  by  jury,  except  in  those  cases  wliere  a  reference  shall  be  ordered.  (2  R.  S. 
409,  §  4.)  Under  this  provision,  it  seems,  an  issue  of  nul  tiel  record  roust  be  tried  by 
jury.  (Trotter  &  Douglass  v.  Mills,  6  Wend.  512.)  And,  before  the  above  statute, 
the  supreme  court  held,  that  a  replication  of  nul  tiel  reeor4t  to  a  plea  of  a  judgment 
recovered  for  the  same  cause  of  action  in  the  circuit  court  of  the  United  Sfertea,  must 
conclude  to  the  country,  and  consequently  that  the  issue  must  be  tried  by  a  jury. 
Their  reasoning  is  thus:  '<  The  circuit  court  of  the  United  States,  in  relation  to  this 
court,  is  neither  a  superior  nor  an  inferior  court ;  but  is  to  be  regarded  as  a  court  of 
another  government.  Their  records,  therefore,  as  to  this  purpose,  are  foreign  records, 
an(f  the  verity  of  them  must  be  tried  by.  a  jury.  The  original  record  of  that  court  can- 
not be  brought  here  to  be  inspected  by  tins  court ;  nor  can  the  tenor  of  it  be  brought 
in  hy  certiorari  or  mittimus  out  of  chancery."  (Baldwin  et  al.  v.  Hale,  17  John. 
Rep.  272.) 

In  England  it  has  been  held,  that  a  plea  of  nul  tiel  record,  pleaded  to  an  action  of 
debt  on  an  irisA judgment,  must  conclude  to  tlie  country;  for  though  since  the  timbti, 
such  judgment  is  a  record,  yet  it  is  only  proveable  by  an  examined  copy,  on  oath,  the 
verily  of  which  is  to  be  tried  by  a  jury.    (Collins  v.  Matthews,  5  East's  Rep.  47S.) 


NOTE  712— p.  885. 
See  the  next  succeeding  note. 
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NOTE  718— p.  985. 

^  ^  term  exempHfietaion,  in  its  strictly  legal  sense,  ought  to  be  understood  as  sy- 
^^iious  with  inspeximas,  and  as  importing  some.thing  beyond  an  ordinary  certified 
W^  ^iHlcr  seal.  (See  Page's  case,  6  Coke's  Rep.  54.)  The  courts  of  tliis  country, 
▼^^^^r,  seem  to  have  made  no  distinction,  and  certified  copies  under  seal,  have  been 
^  ^Qerally  received  in  evidence  upon  the  same  footing,  and  treated  as  entitled  to 

*^^e  measure  of  respect  as  exemplifications.  * 

S^^  rule  In  respect  to  copies  of  records  under  the  seal  of  a  court,  is  the  same  with 
I^^^Wh  is  mentioned  in  the  text,  (p.  385,)  in  respect  to  exemplifications  under  the 
o^X^eal  of  chancery,  viz.  that,  in  general,  the  whole  record  which  concerns  the  mat- 
tet  iQ  question,  should  be  exemplified :  for  the  court  must  be  enabled  to  judge  of  the 
Vegri  effect  of  the  whole  of  it,  which  may  be  quite  different  from  that  of  a  part:  a  bare 
ortrsct,  therefore,  is  not  the  best  evidence  of  which  the  case  is  susceptible.    (Edmiston 
▼.  Schwarte,  13  Serg.  &  Rawle,  135.    Vance  v.  Reardon,  2  Nolt  &  M'Cord,  299. 
DiBiDukesetal.  v.  Muagrove,  8  Mart.  Lou.  Rep.  N.  S.  375,381.     Ingham  v.  Crary, 
1  Penosylv.  Rep.  389,  394.)    In  Louisiana,  it  is  said,  thai  the  rule  requirmg  the  whole 
WGord  to  be  certified,  from  its  reason,  does  not  apply,  where  the  party  offering  the 
Gopj  apprizes  his  adversary  that  it  is  incomplete,  and  proposes  to  introduce  a  trans- 
cript of  the  part  omitted :  for  that  rebuts  the  idea  that  there  is  any  thing  in  the  part 
omitted  which  would  make  against  him.     (Dismukes  et  al.  v.  Musgrove,  supra.)  The 
soppletory  transcript,  however,  it  is  presumed,  should  be  of  as  high  authenticity  and 
^«lit,  as  the  defective  copy  which  it  is  intended  to  supply.    (See  James'  lessee  v. 
Stookey,  1  Wash.  C.  C.'Rep.  330.    Rex  v.  Bellamy,  Ry.  &  Mood.  N.  P.  (5.  174,  5.) 
^^re  a  party  in  the  supreme  court  of  Louisiana,  claimed  in  virtue  of  a  sale  under  a 
AAi  held,  that  the  certificate  authenticating  the  judgment  on  which  the^./a.  issued, 
''^  Dot  state  that  the  copy  contains  all  the  proceedings  in  the  case.    For,  *'  he  who 
wiinsundcr  zfi,fa.  is  only  bound  to  produce  the  judgment  on  which  it  issued.  When 
*c>se  Gomes  up  to  this  court  after  a  trial,  entirely  on  documental  evidence,  the  certifi- 
^^  ought  to  certify  that  it  contains  all  of  it.    But  ha  other  cases,  the  certificate  is  only 
***  the  copy  is  a  true  one."    (Thompson  v.  Ghauveau,  6  Mart.  Lou.  Rep.  N.  S. 
^1^1)   And  it  Iras  been  held  in  that  state,  that  a  certificate- of  tlie  clerk  that  the 
trtoacrlpt  contains  the  proceedings  on  file  and  of  record,  is  presumptive  evidence  that 
Aeomaidsthe  whole  proceedings,  and  therefore  a  transcript  thus -authenticated  may 
k  read.    (Peck  v.  Gale,  3  Miller's  Lou.  Rep.  320,  323, 4.) 

Is  New-York,  where  the  plaintiffs  claimed  indemnity  against  a  certain  judgment 
recovered  against  them  in  Havana,  which  they  had  paid,  held,  that  for  the  purpose  of 
establishing  the  fact  of  a  recovery  and  payment,  it  was  not  necessary  to  produce  a 
certified  sopy  of  the  whole  record  ;  but  that  extracts,  showing  the  recovery  and  satis- 
iactioo  were  admissible  ^nd,  prima  fade,  Sufficient.  (Packard  et  al.  v.  Hill,  7  Cow- 
en's  Rep.  434.    See  S.  C.  5  Wend.  385,  393.) 

lo  Pennsylvania,  a  certificate  from  the  prothonotary  annexed  to  the  exemplification 
of  a  record,  that  the  paper  is  truly  copied  from  the  records,  imports  that  it  is  a  copy 
of  the  whole,  and  not  a  mere  extract.  (Edmiston  v.  Schwartz,  13  Serg.  &  Rawle, 
IS5.)   So,  if  the  clerk  certify  that  the  paper  w  a  copy  of  the  record,  merely,  this  im- 
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porta  that  it  is  a  copy  of  the  whole.  (Voris  v.  Smith,  13  Serg.  &  Rawie,  854.)  In 
Edmiston  v.  Schwartz,  supra,  the  court  proceed  upon  the  ground,  that "  a  true  copy" 
imports  an  entire  copy  ;  and  in  Yoris  v.  Smith)  supra,  they  say  that  "  a  copy  of  the 
record,"  ex  vi  termini,  means  a  copy  of  the  whole.  From  the  subsequent  adjudication 
in  Christine  et  al.  v.  Whitehall,  (16  Serg.  &  Rawle,  98,)  it  would  seem  that  the 
court  were  not  called  upon  in  either  case  to  go  so  far,  inasmuch  as  in  both  of  them,  the 
respective  certificates  had  the  words,  "so  fully  and  entire  as  it  remained  in  court*' 
(Id.  106,  per  Huston,  J.)  And  where  a  paper,  purporting  to  be  an  exemplificatiou  of 
the  records  of  an  orphan's  court,  was  ofiered,  stating  that  A.  B.  appeared  and  agreed 
to  take  certain  lands,  at  the  appraisement,  and  containing  tlie  decree  of  the  court  as- 
signing the  lands  to  him,  without  setting  forth  the  other  proceedings,  and  certified 
thus :  "  I  certify  that  the  foregoing  is  a  true  copy  of  the  original  remaining  in  the 
office  of  the  orphan's  court  of  York  county ;"  held,  that  it  was  inadmissible.  (Chris- 
tine et  al.  V.  Whitehall,  supra.  See  also  Ingham  v.  Crary,  1  Pennsylv.  Rep.  S88.) 
Otherwise,  it  seems,  if  the  officer  had  added  the  wbrds,  "  so  full  and  entire  as  in  my 
office  it  remains."  (Id.  107.)  A  paper  containing  short  minutes  of  the  proceedings 
in  court,  but  not  appearing  to  be  a  record  of  the  whole  proceedings,  nor  certified  by 
the  clerk  to  be  a  copy  of  any  part  of  the  record,  is  not  evidence.  (Barton  v.  The 
Commonwealth,  Sup.  Ct.  April  20th,  1814,  MS.  Wliarton's  Dig.  272,  §  17.  See 
Ingham  v.  Crary,  1  Pennsylv.  Rep.  S88,  394.) 

Several  of  the  states  have  their  peculiar  local  enactments  with  respect  to  the  form 
of  these  certificates.  In  South  Carolina,  by  a  statute  passed  as  early  as  1721,  copies 
of  all  records  certified  by  the  clerks  of  the  respective  courts,  are  allowed  as  evidence. 
This  is  deemed  there,  an  act  in  -derogation  of  the  common  law  and  to  be  construed, 
strictly,  and  even  without  the  aid  of  such  a  rule  of  interpretation,  the  court  say,  it  ap- 
pears obvious  that  the  legislature  never  intended  by  the  term  copies,  to  make  extracts 
evidence ;  the  terms  themselves  are  of  different  import,  and  besides,  the  mischiefs  of 
confounding  them  are  too  manifest  to  need  exposure.  Accordingly,  where  a  party 
claimed  title  to  personal  property  under  a  sheriff's  sale,  and  produced  a  certified  copy 
of  the  judgment  and  one  execution;  and  it  appeared  that  an  aHas  and  a  pbtries  had 
issued,  of  which  extracts  only  were  certified,  and  much  irregularity  being  shown  as 
to  the  proceedings  on  the  face  of  the  certificate,  held,  that  it  was  not  even  prima  facie 
evidence.  (Yance  v.  Reardon,  2  Nott  &  M'Cord,  299,  See  Thompson  v.  Cliauveau, 
supra.) 

In  New- York,  by  the  revised  statutes,  it  is  expressly  provided,  that  whenever  a 
certified  copy  of  any  affidavit,  record,  document,  or  other  paper,  is  declared  by  law  to 
be  evidence,  such  copy  shall  be  certified  by  the  clerk  or  officer  in  whose  custody  the 
same  is  required  by  law  to  be,  to  have  been  compared  by  him  with  the  original,  and  to 
be  a  correct  transcript  therefrom,  and  of  the  whole  of  such  original;  and  if  «uch  officer 
have  any  official  seal  by  law,  the  certificate  must  be  attested  by  such  seal ;  and  if  the 
certificate  be  given  by  the  clerk  of  any  county,  in  his  official  character  as  such,  it  must 
ber  attested  by  the  seal  of  the  court  of  common  pleas  of  his  county.  (2  R.  S.  403,  § 
59.  See  also  ante,  note  711,  p.  1058,  as  to  certificates  of  county  clerks.)  But 
the  seal  is  not  required  to  be  affixed  to  any  copy  of  a  rule  or  order  of  a  cotjrt,  or  of  any 
paper  filed  therein,  when  such  copy  is  used  in  the  same  court,  or  before  any  ofliccr 
thereof;  nor  to  a  rule  or  order  of  the  supreme  court,  when  used  in  any  circuit  court. 
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(S  R.  13.  404,  §  60.)    The  eeal  may  be  affixed  by  making  an  impression  directly  on 
the  paper,  without  wax  or  wafer.    (Id.  §  61.) 

In  Massachusetts,  d  copy  of  the  records  of  the  common  pleas,  attested  by  the  clerk, 
is  evidence  in  the  supreme  court  by  immemorial  usage.  (Ladd  v.  Blunt,  4  Mass. 
Rep.  402.)  iLnd,  indeed,  a  copy  of  the  proceedings  o{  any  court  of  record  of  that 
state,  certified  to  b^a  true  copy  of  the  rftsord  of  such  court  by  the  clerk  thereof,  under 
the  seal  of  the  court,  is  competent  evidence  of  the  existence  of  the  record  in  every 
other  judicial  tribunal  in  Xh€  conuuonwealtti.  (Commonwealth  v.  Phillips,  11  Pick. 
Rep.  2S.) 

In  North  Carolina,  the  clerk's  certificate,  that  it  "  cleared  to  km  from  the  docket 
that  a  judgment  had  been  entered'^  for  so  much,  and  that  an  execution  had  issued,  and 
that  the  rest  of  the  record  .except  what  appeared  on  the  docket  was  lost,  has  been  re- 
jected. For  this  was  only  giving  "  a  history  of  the  record  as  it  appeared  to  him, 
whereas  the  very  words  should  be  copied,  that  the  court  may  judge  of  the  true  import 
of  it.  The  clerk  maT  mistake  tlie  meaning  of  the  entries  and  draw  improper  conclu- 
.  sions  from  them."  (Wilcox  v.  Ray,  1  Hay w.  Rep.  410.  Barry's  lessee  v.  Rhea  et  al. 
1  Tenn.  Rep.  345.  See  ante,  note  702,  p.  1044, 5.)  A  certificate  in  this  form  is  techni- 
cally called  a  cotutati  as  to  which  see  Page's  case,  5  Coke's  Rep.  54 ;  also  Coke  on 
LitL223,6.    •  •  « 

In  Tennessee,  courts  are  presumed  to  know  the  officers  of  government,  especially  the 
clerks ;  and  a  certificate  commencing  thus, "  I,  James  Hicks,  clerk  of,"  &c.,  was  deem- 
ed sufficient  when  accompanied  by  the  seal  of  the  court,  witliout  any  formal  si^ature 
at  the  bottom.     (Burton  v.  Pettibone,  5  Yerg.  Rep.  443.) 

It  is  proper  to  remark,  that  unless  the  defect  in  an  exemplification  or  a  certificate  be 
objected  at  the  proper  time,  the  party  will  be  precluded  from  availing  himself  of  it. 
(See  Burton  v.  Pettibone,  5  Yerg.  Rep.  443  ;*al8o  ante,  note  545,  p.  790 ;  note  432, 
p.  558.) 


NOTE  714— p.  385. 


The  seals  of  courts,  instituted  for  the  public  administration  of  justice,  are  allowed  to 
prove  themselves,  for  this  reason ;  they  are  a  part  of  the  courts,  supposed  to  be  known 
U)  every  one,  as  is  every  law  of  a  public  and  obligatory  nature.  (Den  v.  Yreelandt,  2 
Balst.  852,  355,  per  Kinsey,  C.  J.  Delafield  v.  Hand,  3  John.  R.  310.  De  Sobry  v. 
De  Laistrie,  2  Harr.  &  John.  Rep.  213.  Dunlap  v.  Waldo,  6  New-Hamp.  Rep.  453.) 
But  where  the  seal  was  so  indistinct  that  it  could  not  be  recognized  as  the  seal  of  any 
court,  the  exemplification  was  rejected  on  the  issue  oTnvltiel  record.  (State  v.  Isham, 
8  Hawks'  Rep.  185.)  Seals  recognized  by  the  law  of  nations  prove  themselves;  thus, 
the  seal  of  a  foreign  aova-eign,  (1  Story's  Conf.  of  Laws,  530,)  and  the  seal  of  admi- 
ralty courts;  (id-  531.)  Not  so,  however,  as  to  other  foreign  courts.  (Id.  530.)  On 
this  subject  see  the  notes,  post,  as  to  foreign  judgments,  &c. 
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NOTE  715— p.  S86. 

Tlie  seals  of  private  courts  or  of  private  persons  are  not  evidence  of  themselves ; 
there  must  be  proof  of  their  credibilit3'.  It  cannot  be  presumed  that  they  are  univer- 
saHy  known,  and  consequently  they  must  be  attested  by  the  oath  of  some  one  acquainted 
with  them.  The  seals  themselves,  and  the  prA>f  of  their  genuineness,  roust  go  together 
to  the  jury.    (Den  v.  Yreelandt,  supra.    Church  v.  Hubbard,  3  Cranch,  939.) 


NOTE  716— p.  386. 


See  S.  P.  with  respect  to  the  seal  of  a  banking  corporation,  (Leazure  v.  Hillegas,  7 
Serg.  &  Rawle,  313 ;)  a  public  incorporated  hospital,  (Jackson  v.  Pratt,  10  John.  Rep. 
381,  387 ;)  an  incorporated  church,  'i^Den  v.  Freelandt,  S  Halst.  Rep.  369 ;)  so  in 
Pennsylvania  as  to  the  seal  of  the  corporation  of  Belfast,  Ireland,  (Foster  v.  Sbaw,  7 
Serg.  &  Rawle,  156  ;)  of  the  city  of  London,  (Chew  v.  Keck,  4  Rawle's  Rep.  163 ;) 
and  indeed  of  all  foreign  corporations,    (See  Foster  v.  Shaw,  and  Chew  v.  Keck,  sopra.) 

In  Woodmas  v.  Mason,  (1  Esp.  N.  P.  C.  53,)  cited  by  oiy  author  in  note  (3)  of  the 
text,  it  seems  to  have  been  held  that  tlie  seal  of  the  city  of  London  proves  itself.  This 
case  is  adverted  to  by  Kinsey,  C.  J.,  delivering  the  opinion  of  the  court  in  Den  v.  Vree- 
landtt  (2  Halst.  Rep.  356  ;)  and  wRh  respect  to  it  he  says,  *'  London  is  a  corporation  of 
high  anliquity ;  its  customs  are  confirmed  by  magna  charta  and  several  acts  of  parlia- 
ment. It  is  the  great  emporium  of  the  kingdom,  the  seat  of  all  \he  principal  courts  of 
justice ;  it  has  under  it  several  courts^  vested. with  great  powers,  and  its  authority  and 
antiquity  may  well  entitle  it  to  the  privilege  of  having  its  seal  admitted  as  evidence  of 
itself  in  all  courts  of  the  realm.  Lord  Kenyon  may  therefore  be  warranted  in  saying, 
that  the  common  seal  of  London  proves  itself,  and  we  in  practice  have  uniformly  done 
the  same.  But  there  is  nothing  in  his  opinion  extending  the  doctrine  to  other  corpora- 
tions, more  recent  in  their  origin,  aiid  more  limitedin  their  authority." 


NOTE  717— p.  386. 

The  affixing  of  the  seal  in  these  cases  need  not  be  proved  by  a  person  who  was 
present  and  saw  it  done,  but  the  seal  itself,  i.  e.  the  impression,  must  be  proved  by 
some  person  acquainted  with  it,  who  knows  the  device,  motto,  &c.  (Leazure  v.  Hil- 
legas, 7  Serg.  &  Rawle,  313,  316.  Foster  v.  Shaw,  id.  163.  Den  v.  Vreelandt,9 
Halst.  Rep.  353.)  And  if  a  similar  seal  has  already  been  given  in  evidence,  without 
objection,  the  jury  are  not  to  be  permitted  to  take  the  two  seals,  and  judge  of  the  gen- 
uineness by  comparison.  (Chew  v.  Keck,  4  Rawle's  Rep.  163.)  Af\er  proving  the 
seal  it  wiQ  be  presumed  to  have  been  properly  afHxed,  and  it  will  lie  on  the  opposing 
party  to  show  that  the  seal  was  afBxed  by  a  stranger.  (Lord  Brounker  and  Sir  Robert 
Atkyns,  Skinner's  Rep.  3.)    See  the  cases  cited  in  note  (3)  of  the  text. 


Digitized 


by  Google 


Ch.S.l  (^  iht  Proof  of  RiXwdi^S^.  106S 

KOTE  718-p.  386. 

Ask)  what  Bhall  be  regarded  as  a  record,  with  other  matters  relating  to  the  same 
fiobjeet,  see  ante,  note  550,  p.  799,  and  the  cases  there  cited.  In  England,  the  minutes 
from  which  a  record  is  aflerwards  made  up,  do  not  constitute  a  record.  There  the 
record  is  never  considered  as  such  until  enrolled.  (Per  Ross,  J.,  in  Adams  v.  Betz,  1 
Watts' Rep.  427.) 
A  minute  book  \n  which  an  entry  is  ftiade  of  the  proceedings  of  the  quarter  sessions, 
aod  from  which  the  roll,  containing  the  record,  is  subsequently  made  up,  is  not  a  record, 
oorinthe  nature  of  a  record,  so  as  to  he  admissible  evidence  to  prove  the  facts  there 
etated.  (Rex  v.  Bellamy,  Ryan  &  Mood.  N.  P.  C.  171.  Roscoe's  Ev.  54.  Roscoe's 
Crim.  £7. 154.  See  Cooke  y.  Maxwell,  3  Starkie's  N.  P.  Rep.  183.)  '  Where,  in  or- 
der to  prove  an  allegation  that  an  indictment  for  felony  had  been  preferred,  the  in- 
dictment itself,  (which  was  in  another  court,)  indorsed  "  a  true  bill,"  was  produced  by 
the  deikof  the  peace,  together  with  the  minute  book  of  the  proceedings  at  the  sessions 
at  which  the  indictment  was  found ;  the  king's  bench  held,' that  it  was  inadmissible, 
though  DO  record  had  been  made  up ;  and  that  to  maintain  the  allegation,  the  record 
should  be  regularly  drawn  up,  and  an  examined  copy  produced.  Such,  said  Lord 
Tenterden,  has  always  been  the  practice.  And  per  Bailey,  J.,  the  record  itself,  or  an 
examined  copy,  is  the-  only  legitimate  evidence.  (Rex  ▼.  Smith,  8  Bamw.  &  Cress. 
Ml.  Roscoe's  Ev.  54.  Roscoe's  Crim.  Ev.  154.)  So,  an  allegation  that  the  grand 
jury  at  the  sessions  found  a  true  InU,  is  not  proved  by  the  bill  itself,  with  an  indorsement 
upon  it,  but  a  record  regularly  drawn  up  must  be  produced,  or  ah  examined  copy  of  it 
(Porter  v.  Cooper,  6  Carr.  &  Payne,  B54.  Roscoe's  Criin.  Ev.  154.)  On  an  iDdict- 
ment  (or  perjury,  in  order  to  prove  the  allegation  that  an  appeal  came  on  to  be  heard 
at  the  sessions,  the  sessions-book  was  produced  by  the  deputy  clerk  of  the  sessions ;  on 
objection  being  made,  the  deputy  clerk  was  asked,  whether,  on  being  applied  to,  he 
would  have  drawn  up  the  record  of  the  appeal  on  parchment,  as  if  he  were  making  m 
ittum  to  a  eertiorari,  to  which  he  answered  in  the  affirmative :  it  was  then  stated  by  ' 
the  ckrk  of  the  assize,  that  at  the  assizes,  the  judgment  roll  is  not  the  record  ;  but  that 
from  it,  and  from  the  indictment,  a,  record  can  be  made  up.  And  per  Park,  J. :  *'  1  am 
of  opinion  the  objection  is  fatal.  There  is  certainly  a  great  difference  between  the  case 
of  an  indictment  and  that  of  an  appeal ;  yet  still  an  appeal  is  a  matter  before  a  court 
oT record,  and  we  ought  to  consider  the  importance  of  having  the  proper  evidence : 
"T  ifit  was  not  heard  before  a  court  of  competent  jurisdiction,  perjury  cannot  be  com- 
mitted on  the  hearing  of  it.  The  defendant  must  be  acquitted.  (Rex  v.  Ward,  6 
Cut.  k  Payne,  866.)  So  in  Rex  v.  Thring,  (5  Carr.  &  Payne,  507,)  the  prisoner 
W  indicted  for  perjury  committed  at  the  quarter  sessions,  and  to  prove  that  the  pro- 
^^iogs  alleged  were  had  before  the  sessions,  tlie  minute  book  was  produced  by  the 
^'^^  of  the  sessions.  Gumey,  B.,  inquired  if  the  record  was  made  up  on  parchment, 
UMl.ivas  answered  in  the  negative  by  the  counsel  for  the  prosecution,  who  added,  that 
'*  was  not  considered  necessary.  Gumey,  B.  "  The  minute  book  of  the  court  of 
qtarter  aedsions  is  not  evidence.  The  record  should  be  made  up  ou  parchment,  and 
then  an  examined  copy  of  it  would  be  evidence." 

•^  plea  of  autre /ois  cmiinet  must  be  proved  by  the  record  regularly  made  up;  and 
^indictment  with  the  finding  of  the  jury,  indorsed  upon  it  by  the  proper  officer,  is 
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not  sufficient.  (Rex  v.  Bowman,  6  Carr.  &  Payne,  101.>  See  the  case  of  The  State 
V.  Benham,  7  Conn.  Rep.  414.  In  Tooke's  case,  (25  How.  St.'  Tr.  446,)  the 
minutes  of  the  court  were  received  to  prove  the  acquittal  of  Hardy.  This  case 
is  distinguished  by  Lord  Tenterden  from  the  foregoing,  on  the  ground  that  the  mat- 
ter proved  by  the  minutes  occurred  before  the  same  court,  silling  under  the  same 
commission.  (Rex  v.  Smith,  8  Barnw..&.  Cress.  841.)  When  the  proceedings  of 
'  inferior  courts  are  sought  to  be  proved,  inasmuch  as  their  proceedings  are  not  usually 
made  up  in  form,  the  minutes  will  be  admitted,  if  they  are  perfect  and  omit  nothing 
material.  (See  post,  396  of  the  text.  See  also  Rex  v.  Smith,  8  Barn.  &  Cress. 
841,  2.)  In'Hyer's  case,  (6  City  Hall  Rec.  80,)  it  was  held,  that  (o  prove  a 
record  of  conviction  or  acquittal,  it  was  necessary  that  it  should  be  under  the 
seal  of  the  court,  signed  by  the  magistrate  before  whom  the  cause  was  tried ;  and  that 
it  should  be  produced  by  the  clerk  from  the  files  of  the  court.  The  record  sought  to 
be  introduced  in  this  case,  was  a  record  of  the  same  court  where  the  trial  in  which  it 
was  offered  took  place,  and  was  rejected  because  it  lacked  the  above  requisites. 

By  statute  in  New- York,  a  copy  of  the  minute  of  any  conviction,  with  the  sentence 
of  the  court  thereon,  entered  by  the  clerk  of  any  court,  duly  certified  by  the  clerk  in 
whpse  custody  such  minutes  shall  be,  under  his  official  seal,  together  with  a  copy  of  the 
indictment  on  which  such  conviction  shall  have  been  had,  certified  in  the  same  man- 
ner, shall  be  evidence  in  all  courts  and  places  of  such  conviction,  in  all  cases  in  which 
it  shall  appear  by  the  certificate  (fCihe  clerk,  or  otherwise,  that  ho  record  of  the  judg- 
ment on  such  conviction  has  been  signed  and  filed.  (2  R.  S.  739,  §  10.)  See  ante> 
699,  p.  1042.  It  is.  also  provided,'  that  within  ten  days  after  the  adjournmetit 
of  any  court  at  which  any  conviction  for  ofiences  shall  have  been  liad,  the  derk 
thereof  jshall  make  out  and  certify  a  transcript  of,  the  entries  in  his  minutes  of  all 
such  convictions  and  the  sentences  thereon,  and  shall  transmit  the  same  to  the  sec- 
retary of  state.  (2  R.  S.  738  §  7.)  The  secretary  of  state  is  to  file  such  transcripts, 
and  when  required  by  the  attorney  general  or  district  attorney  of  any  county,  he  Shall 
furnish  an  exemplifi(Ation  of  such  transcript  or  a  part  thereof,  which  shall  be  sufficient 
evidence  on  the  trial  of  any  person  for  a  second  or  subsequent  ofience,  of  the  convic- 
tion stated  in  such  transcript.  (Id.  §  8.)  But  neither  the  transcript  nor  the  exemplifi- 
cation thereof,  shall  in  any  other  case  be  evidence  of  such  conviction.  (Id.  §  9.)  Sec 
further  as  to  evidence  of  convictions,  ante,  note  699,  p.  1042. 

Under  a  former  statute,  similar  in  its  provisions  to  the  7th  and  8th  sections  above 
cited,  (1  R.  L.  462,  K.  &.  R.)  where  an  objection  was  made  to  the  competency  of  a 
witness  on  the  ground  of  his  having  been  convicted  of  an  infamous  ofifence,  and  it  was 
shown  that  the  records  of  the  court  where  the  conviction  was  had  were  lost  or  destroy- 
ed, a  copy  of  the  transcript  required  to  be  sent  to  the  exchequer  by  the  above  statute, 
was  held  to  be  the  next  best  evidence  to  show  such  conviction,  and  that  parol  evi- 
dence could  not  be  resorted  to  till  it  was  shown  that  such  transcript  had  not  been  filed. 
(Hilts  V.  Colvin,  14  John.  Rep.  182;  see  ante,  note  415,  p.  548 ;  and  as  to  proving 
lost  records,  see  post,  note  723,  p.  1067. 

A  party  who  seeks  to  exclude  a  witness  from  testifying  on  the  ground  of  infamy, 
must  in  general  have  a  copy  of  the  record  of  conviction  ready  to  produce  in  court 
(The  People  v.  Herrick,  18  John.  Rep.  82,  83 ;  see  also  ante,  note  59,  p.  65.) 

The  entry  in  the  minutes  of  a  rule  for  judgment  cannot  be  received  as  evidence  to 
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nppotta  pleaof  a  former  recovery ;  nor  can  an  entry  ofa  rule  vacating  a  judgment 
Wreeeivedto  prove  there  was  no  judgment,  or  that  it  has  been  vacated  in  opposition 
to  the  Kcord.  (Cfoswell  v.  fiyrnea,  9  Johns.  Rep.  387.  390.  See  also,  t)en  v.  Dow- 
UDD,  1  Green's  Rep.  135.    Harvey  v.  Brown,  1  Hamro.  Rep.  868.) 

A  Mestar  ought  to  be  enrolled  or  entered  of  record  as  much  as  the  rule  for  judg^ 
nKD(,ud  until  this  is  done,  it  cannot  receive  the  consideration  due  to  a  record. 
(CroiweU  v.  Byrnes,  supra.) 

So  with  respect  to  a  aatisfaeiion  piece.    (Lownds  v.  Remsen,  7  Wend.  Rep.  55.) 


NOTE  7l9-.p.  886. 


S.  P.  Hill  V.  Packard,  5  Wend.  Rep.  387.  In  Lynde  v.  Judd,  (3  Day's  Rep.  4*9,) 
tbe  witDen,  to  prove  a  copy  of  a  paper,  said,  that  the  defendant  read  a  paper  as  tlie 
origiDal,  and  he,  the  witness,  looked  at  the  copy,  and  it  agreed  with  the  paper  read  to 
bim.  On  objection  being  made,  the  court  said — ^^  This  is  the  usual  mode  of  compar- 
iag  papers.   The  proof  is  suflicient  to  entitle  the  party  to  read  the  copy.'* 

Id  FysoQ  v.  Kemp.  (6  Carr.  &  Payne,  71,)  the  witness  testified,  that  be  could  not 
WHlertake  to  say  be  saw  the  original,  but  he  believed  another  clerk  held  the  original, 
tnd  he,  (he  witness,  held  the  duplicate  produced,  when'they  examined  them.  Law, 
submitted  that  the  papers  should  have  been  examined^crossways.  But  Gurney,  B.,  was 
ofopnion  that  what  had  been  done  was  sufficient  Indeed,  all  the  cases  cited  in  the 
text  00  this  point  show,  that  is  not  necessary  for  (he  persons  examining  to  exchange 
I*pcra.  (See  note  (a)  to  Fyson  v.  Kemp,  supra  ;  also  Roscoe's  Crim.  Ev- 155.) 

ITa  wiloeas  has  made  two  copies  at  the  same  time,  of  the  original,  and  has  compared 
OK  of  them  with  the  original,  and  the  other  with  the  first  copy  which  he  has  (bund 
wrrect,  this  is  sufficient.    (Winn  v.  Patterson,  9  Peter's  Rep.  663,  677,  8w) 


NOTE  72a-p.  386. 


'Hie  oopy  produced  must  be  a  copy  of  the  judgment  from  the  clerk  of  Hat  court 
which  Tendered  it,  and  abo  a  copy  of  the  original.  Accfirdingly,  where  a  person  in 
^uitiaoa  claimed  property  on  the  ground  of  bis  being  a  judgment  creditor,  and  for 
^  piRpoee  of  proving  himself  such,  ofiered  in  evidence  the  record  copy  of  tlie  judg- 
"^t  in  the  parish  judge's  office,  held,  that  it  was  inadmissible.  Per  Porter,  J.,  deliv- 
^°g  the  opinion ;  **  This  was  not  the  best  evidence  of  which  the  case  was  susoepti- 
^;  t  copy  of  the  judgn|ent  from  the  clerk  of  the  court  which  rendered  it,  should  have 
^  prodoced.  That  presented  was  the  copy  of  a  copy ;  of  a  copy  too,  which  had 
PB'ted  through  the  bands  of  the  judgment  creditor,  or  his  agent,  before  it  was  record- 
^  ui  the  parish  judge's  office,  and  consequently,  open  to  nearly  every  objectk>n 
which  can  be  made  to  secondary  evidence.  (Lum  v.  Kelso  et  al.,  3  Miller's  Lou. 
%«4,67.) 

The  copy  of  a  copy  is  not,  in  general,  admissible,  whatever  be  the  mode  of  its  au- 
^tication.  (See  Whiteacre  v.  M'llhaney,  4  Munf.  Rep.  310;  Lincoln  v.  Battelle, 
«  Wend,  Rep.  475,  484 ;  Morris'  lessee  v.  Vandercn,  1  Dall.  Rep.  64, 65.)    This 
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rule,  says  Mr.  Justice  Story,  properly  applies  to  cases  where  the  copy  is  taken  from  a 
copy,  the  original  being  still  in  existence,  and  capable  of  being  compared  with  it;  for 
then  it  is  a  second  remove  from  the  original ;  or  where  it  is  a  copy  of  a  copy  of  a  rec- 
ord, the  record  if  in  existence  being  by  law  deemed  as  high  evidence  as  the  original; 
for  then  it  is  also  a  second' remove  from  the  record.  But  it  is  quite  a  difierent  ques- 
tion, whether  it  applies  to  cases  of  secqndary  evidence,  when  the  original  is  lost,  or  the 
record  of  it  is  not,  in  law,  deemed  as  high  evidenpe  as  the  original.  (Winn  v.  Patter- 
son, 9  Peter's  Rep.  663,  677.) 

In  Louisiana,  a  certified  copy  from  a  copy  of  a  Spanish  record  of  tlie  judicial  pro- 
ceedings and  adjudication  of  property,  ordered  to  be  deposited  and  kept  in  the  archives 
of  the  Spanish  government,  at  Baton  Rouge,  has  been  held  legal  evidence,  it  appear- 
ing that  the  originals  had  been  remitted  to  Pensacola  and  only  a  copy  retained,  as  was 
the  practice  of  such  government  when  the  property  was  situated  ifi  difierent  jurisdic* 
tions.    (Vidal's  heirs  v.  Duplantier,  9  Lou.  Rep.  (Curry,)  536,  527.) 


NOTE  721— p.  S86. 


This  species  of  evidence,  it  is  said,  can  only  be  applicable  to  those  cases  where  very 
ancient  records  are  lost ;  for  if  a  recent  record  be  lost,  and  its  contents  can  be  ascer- 
tained, the  court  will  permit  a  fresh  one  to  be  filed.  (Norris'  Peake,  60.)  Thus,  in 
Jackson  v.  Hammond,  (3  Cain.  Rep.  496,)  where  the  original  nisi  prius  record  and 
issue  roll  were  not  to  be  found  in  the  proper  ofiice,  the  supreme  court,  aAer  a  lapse  of 
six  years,  allowed  the  plaintiff,  upon  affidavits,  to  file  a  new  nisi  prius  record  and  post- 
ea,  to  enter  judgment,  and  issue  execution.  (See  also  Douglass  v.  Yallop,  2  Burr. 
Rep.  722.)  In  Lyons  v.  Gregory,  (3  Hen.  &  Munf.  237,)  where  the  records  of  a 
court  had  been  destroyed,  an  imperfect  minute  of  a  judgment  was  admitted  to  record 
under  the  provisions  of  a  local  act,  the  substailce  of  the  original  being  contained  in  the 
minute;  and  held,  that  the  record  of  such  minute,  made  by  order  of  the  court,  was 
good  evidence  on  the  plea  of  ntd  tiel  record,  although  the  clerk  had  failed  to  endorse 
upon  it  that  the  original  was  lost,  or  dostroyed,  and  had  failed  to  make  an  entry  to 
the  same  eflfect  in  the  record  book.  (Sec  Poorroan  v.  Crane's  adm'r,  1  Wright's  Rep. 
347.) 

A  record  on  the  record  book  of  a  manor,  of  admittfince  to  a  copy  hold,  reciting  a 
surrender  of  the  same  copy  hold  to  the  use  of  a  will,  has  been  held  admissible  evidence 
of  the  surrender,  the  steward  not  being  able  to  find  the  surrender  itself  on  the  roll  or 
elsewhere,  and  the  surrenders  being  irregularly  kept  in  the  manor,  although  all  the 
other  surrenders  were  either  preserved  or  recorded  on  the  roll.  (Rex  v.  Thruscross, 
1  Adol.  &  Ellis,  126.) 

See  the  next  succeeding  note. 


NOTE  722— p.  387. 


But  see  Gresley's  Eq.  Ev.  112.    Lord  Irwin  v.  Simpson,  7  Bro.  P.  C.  317. 

In  respect  to  secondary  evidence  of  chancery  records  in  Maryland,  see  State  of  Ma- 
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^v.  Waymftn,  a  GUJ  &  John.  255.  Evidence  which  leaves  the  mind  in  doubt, 
\^^^  *  further  search,  certain  record  books  sought  for  might  not  have  been 
\j^  '^ot  sufficient  to  let  in  parol  proof  of  their  contents ;  (said,  in  id.)  Quere, 
'^"^  "*  *"  action  against  the  clerk  ibr  not  making  up  records,  his  reports  to  the 
^%  '  that  he  had  made  up  such  records,  and  the  statement  of  the  chancellor  in 
1^  'J^tes  of  the  court,  that  the  clerk  had  made  them  up,  would  be  evidence,    (Id. 


NOTE  723— p.  387. 


Where  a  record  of  conviction  was  destroyed,  parol  evidence  of  it  was  held  inadmis- 
sblc,  inasmuch  as  a  transcript  of  the  certificate,  required  to  be  sent  to  the  court  of  ex- 
chequer by  I  R.  L.  462,  §  2,  (K.  &.  R.)  was  the  next  best  evidence,  and  should  have 
hecnprodoced.  (Hilts  v.  Colvih,  14  John.  Rep.  182.  See  ante,  notes  416,  416.) 
Where  it  vaa  proved  that  most  of  the  records  of  a  clerk's  office  had  been  burnt  and 
the  rest  mutilated,  the  journals  of  the  court  were  allowed  as  the  best  evidence  of  which 
the  caw  was  susceptible.  (Cook  v.  Wood,  1  M'Cord's  Rep.  139.  See  also  Lyons  v. 
Gregory,  S  Hen,  &  Munf.  Rep.  337,  staled  ante,  note  721,)  In  North  Carolina, 
a  menonndum  from  the  clerk's  docket  of  the  amount  of  the  judgment,  was  re* 
oeiyed  as  evidence  of  a  record  in  favor  of  a  purchaser  at  a  sheriff's  sale,  upon  the 
ground  that  the  record  was  made  a  long  time  ago,  at  the  close  of  the  revolutionary 
war,  aod  in  a  new  and  frontier  county,  it  being  proved  that  nothing  more  could  be 
found  among  the  records  connected  with  the  suit.  Though,  had  the  record  purported 
to  beooe  of  recent  date,  the  court  say  they  would  have  hesitated  in  admitting  it  as 
such.  (Doe  V.  Greenlee,  3  Hawks'  Rep.  281.)  In  Vermont,  where  records  were  lost, 
the  files  of  the  court  have  been  resorted  to,  and  copies  of  the  writ  and  declaration. 
(Lowry  v.  Cady,  4  Verm.  Rep.  504.)  And  generally,  in  case  of  a  lost  or  destroyed 
record,  parol  evidence  is  admissible  of  its  contents ;  especially  where  no  higher  evi- 
dence is  shown  to  exist.  (Donaldson  v.  Winter,  1  Miller's  Lou.  Rep.  137, 145.  Jack- 
son, ci  dem.  Taylor,  V.  Cullum,  2  Blackf.  Rep..  228.  Newcomb  v.  Drummond,  4 
l^gh,57,60.  Adams  v.'Betz,  1  Watts'  Rep.  427,  429.)  See  an  able  vindication  of 
the  doctrine  allowing  mere  parol  evidence  to  supply  the  place  of  a  record,  lost  or  de- 
stroyed, by  Haywood,  J.,  in  H'argett  and  wife  v. ,  2  Hayw.  Rep.  76,  note ;  but 

Moore,  J.,  in  S.  C,  held,  lliat  the  contents  of  a  record  could  not  be  proven  otherwise 

*^  by  a  copy.     See  what  is  said  by  M'Kean,  C.  J.,  in  Morris'  lessee  v.  Vanderen,  1 

I^aiU4,5;  also  Alleyn's  Rep.  18;  12  Vin.  Abr.  124,  247^  1  Salk.  285;  2Roll.  Abr. 

575,  pi.  20 ;  Sly.  22, 34 ;  Hardr.  120.    "  Records,  generally,  are  proved  by  inspection, 

^^y  copies  properly  authenticated  ;  but  if  there  be  sufficient  proof  of  the  loss  or  destruc- 

tWD  of  a  record,  much  inferior  evidence  of  its  contents  may  be  admitted ;"  (The  Inhab. 

^^Stockbridge  v.  The  Inhab.  of  West  Stockbridge,  12  Mass.  R.  400;)  «*and  it  cannot 

**  *loubied,  that  parol  evidence  is  competent  to  prove  the  existence  and  loss  Of  a 

^"^cord."    (Id.  402.)    This  was  said  and  held  in  respect  to  the  act  of  incorporation  of 

^  ^Wn,  of  which  no  record  could  be  found.   So,  evidence  of  reputation  was  held  prop- 

^py  sdmissible  to  prove  the  corporate  existence  of  a  parish,  where  no  act  of  incorpora- 

^'^  could  be  found.    (Dillingham  v.  Snow,  6  Mass.  Rep.  647.)    And  where  the 
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records  of  the  sessiona  ooukl  not  be  found  appropriating  apartments  in  the  jail  to  the  use 
of  debtors,  evidence  of  long  continued  usage  was  held  admisftble.  (Glapp  v.  Cofrao, 
7  Mass.  Rep.  98.) 

Before  inferior  evidence  can  be  received  of  the  contents  of  a  record,  the  absence  of 
the  higher  evidence  must  be  clearly  accounted  for,  as  by  showing  that  the  original  re- 
cord is  lost,  destroyed,  or  otherwise  incapable  of  being  produced ;  or  is  **  so  obliterated 
as  not  to  be  legible."  (See  Adams  v.  Betz,  1  Watts'  Rep.  428.)  This  general  prin- 
ciple will  be  found  tacitly  assumed,  or  expressly  asserted,  in  nearly  all  the  cases  supra. 
See  also  ante,  note  414,  p.  540,  et  scq. ;  note  415,  p.  543,  et  seq. ;  note  416,  p.  544 ; 
Brown  v.  Wright,  3  Yerg.  Rep.  57,  66 ;  Judge  of  Probate  v.  Briggs,  3  New  Hamp. 
Rep.  S09 ;  State  of  Maryland  v.  Wayman,  3  Gill  &  John.  383,  4.  And  the  party  ob- 
jecting to  secondary  evidence  in  these  as  in  all  cases,  must  be  careful  to  point  his  objec- 
tion to  the  real  error  intended  lo  be  relied  oh.  (See  ante,  note  545,  p.  790.)  Where 
he  objected  to  parol  evidence  of  a  record,  because  that  Species  of  evidence  was  intrin- 
^cally  incompetent,  held,  that  on  error  brought,  he  could  not  be  allowed  to  avail  him- 
self of  the  objection  that  a  proper  ground  was  not  laid  for  the  introduction  of  secon- 
dary evidence.    (Wolverton  v.  The  Commonwealth,  7.Serg.  8c  Rawie,  373.) 

It  has  been  held  that  the  certificate  of  the  clerk  having  the  custody  of  records  could 
not  be  received  to  prove  the  record  lost.  -  (Robinson  v.  Clifford,  3  Wash.  C.C.  Rep. 
1,  3.  Wilcox  v.  Ray,  1  Hay  w.  Rep.  410.)  See  ante,  note  703,  p.  1045.  But  in  Penn- 
sylvania, such  certificate  is  competent  evidence  to  prove  search  and  loss  without  the 
oath  of  any  individual.    (Ruggies  v.  Alexander,  3  Rawle,  333,  ^36.) 

And  by  the  revised  statutes  in  New- York  it  is  expressly  enacted,  that  when  any 
officer  to  whom  the  legal  custody  of  any  document  or  paper  'shall  belong,  shall  certify 
under  his  official  seal,  that  he  has  made  diligent  examination  in  his  office  forsach  paper, 
and  that  it  cannot  be  found,  such  certificate  shall  be  presumptive  evidence  6f  the  facts 
so  certified,  in  all  causes,  matters,  and  proceedings,  in  th^  same  manner,  and  with  the 
like  effect,  as  if  such  officer  had  personally  testified  to  the  same.  (3  R.  S.  558,  §  IS.) 
This  was  deemed  the  introduction  of  a  new  principle,  and  was  designed  to  save  offi- 
cers from  the  inconvenience  of  personal  attendance  as  witnesses.  (4  Revisers'  Rep. 
ph.  8,  part  3,  p.  183,  §  1 1,  note.) 


NOTE  734— p.  387. 

See  ante,  note  475,  p.  6fi8. 

But  the  office  copy  of  an.  affidavit  made  in  another  cause  in  the  same  court,  hu 
been  admitted  as  good  evidence.  (Wightwick  v.  Banks,  Forrest,  153.)  And,  aaya 
Mr.  Roscoe,  there  is  no  reason  for  distinguishing  between  the  efiect  of  office  copies  in 
/different  causes  in  the  same  court ;  the  principle  of  the  admissibility  being  that  the 
oourt  will  give  credit  to  the  acts  of  its  own  officers.  (Roscoe's  Crim.  £v.  155.  See 
.  Gresley's  Eq.  £v.  103.) 

The  rule  that  an  office  copy  must  be  in  the  same  court,  has  been  so  strictly  adhered 
to  in  England,  that  where  on  a  trial  at  law  of  an  issue  directed  by  chancery,  an  office 
isopy  of  the  defendant's  answer  was  proposed,  the  court  rejected  it,  though  it  wu  of- 
fered to  impeach  the  very  party  who  had  made  and  used  it  in  the  court  of  chancery. 
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ind  per  Be»t,  C.  J.,  •*  I  cannot  agree  that  one  of  his  majesty's  supreme  courts  is  to  be* 
consWcrcd  as  merely  an  auxiliary  to  the  court  of  the  vice  chancellor."  (Burnand  v. 
Nerot,lCarr.  8c  Payne,  578.  But  see  Highfield  v.  Peake,  I  Mood.  &  Malk.  109, 
III ;  Roscoe*s  Crim.  Ev.-155 ;  Studdy  v.  Sabdere,  S  Dowl.  &  Ryl.  S47.)  ' 


NOTE  725— p.  887^ 

Who  is  and  who  is  not  competent  to  authenticate  copies,  is  a  question  which,  practl- 
caily,mu8t  depend  so  much  upon  particular  local  regulations,  that  we  can  say  scarcely  any 
thingpQ  the  subject  which  would  be  generally  useful.  See  ante,  note  702,  p.  1045, 1047. 
The  principle  that  copies  given  out  by  a  person  not  authorized  are  inadmissible,  has 
been  recognized  in  the  following  among  many  other  American  cases.  Schnertzell  v. 
YooDg,  S  Harr.  &  M'Hen.  502.  Sampson  v.  Overton,  4  Bibb's  Rep.  409.  Donohoo 
v.Brannon,  1  Tenn,  Rep.  828.  The  President,  &c.  of  the  Hallowell  &  Augusta 
Bank  v.  Hamlin,  1 4  Mass.  Rep.  1 78.  Sloe ver  v.  Whitman's  lessee,  6  Binn.  Rep.  4 1 6. 
In  New-York,  the  person  in  whose  custody  the  paper  is  lodged  by  law,  is  authorized 
to  give  oat  copies,  whenever  certified  copies  are  evidence.  (2  R.  S.  408,  §  59.'  Id. 
404,  §W.)    See  ante,  note  702,  p.  1047. 


NOTE  726— p.  387. 

See  Den  v.  Downaro,  1  Green's  Rep.  185, 148 ;  Adams  v.  Betz,  1  Watts'  Rep.  425^ 
437.  Where  a  deed  had  upon  it  the  certificate  of  the  clerk  that  it  had  been  recorded, 
held,  that  it  w^s  prima  facie  evidence  of  the  fact  merely,  and  that  it  might  be  rebutted 
by  producing  the  record  showing  that  it  was  not  recorded,  (Hastings  v!  The  Blue 
Hill  Turnpike  Co.,  9  Pick.  Rep.  80.) 


NOTE  727— p.  388. 


la  ao  action  on  a'ward  under  a  judge's  order,  an  office  copy  of  the  rule  making  it  a 
raie  of  court,  is  sufficient  to  prove  the  order.  (Still  v.  Halfbrd,  4  Camp.  Rep.  17.)  In 
Dance  v.  Robson,  (l^Mood.  &  Malk.  294, 5, 6,}  to  prove  an  allegation  that  there  was  a 
nile  of  the  insolvent  debtors'  court,  making  it  the  duty  of  a  provisional  assignee  to  attend 
at  the  K.B.  prison  on  a  particular  day,  the  defendant  produced  a  printed  copy  of  the  rules 
aod  orders  of  the  court :  it  appeared  that  these  rules  were  thus  printed  by  order  of  the 
court;  but  that  the  originals  were  under  the  seal  of  the  court,  and  were  kept  at  the 
court  There  was  no  evidence  that  the  copy  produced  had  been  examined  with  the 
originali,  and  Brougham  objected  to  its  admission.  But  Lord  Tenterden  admitted  it, 
saying,  that  it  was  what  the  court  put  forth  and  circulated  among  their  officers  for  their 
guidance^  and  was  therefore  evidence  of  their  duties. 

A  rule  of  court  is  not  a  record,  and  hence  cannot  be  used  to  control  or  vary  a  record. 
(Rex  V.  Bingham,  3  Young.  &  Jervis,  101 ;  see  ante,  note  718,  p.  1064, 5;)  nor  can  the 
rule  itaclf  be  varied  by  parol.    (Edwards  v.  Cooper,  3  Carr.  &  Payne,  277.) 
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•  The  allegation  in  a  rule  of  the  time  when  a  writ  was  returnable  does  not  provje  the 
fact ;  it  is  this  mere  suggestion  of  the  party..  (Woodroffe  v.  Williams,  6  Taunt  Bep. 
19.)  The  production  of  a  rule  of  court  for  committing  a  defendant  convicted  of  a  mis- 
demeanor to  a  gaol,  to  be  imprisoned  for  a  term  according  to  his  sentence^  is  evidence, 
it  has  been  held,  to  prove  an  allegation  that  he  has  received  judgment  of  imprLBonment 
for  that  terra.  (Carlisle  v.  Parkins,  cor.  Abbott,  C.  J.,  West.  Sitt.  after  Mich.  T. 
18^2,  cited  2  Starkie's  Ev.*  721,  6th  Am.  ed.) 

As  to  a  certified  copy  of  a  rule  of  court  in  ^ew-York,  see  2  R.  S.  403,  §  59,  60, 61, 
ante  note  713,  p.  1060. 


NOTE  728— p.  ^88. 


See  the  general  proposition  on  this  subject  laid  down  by  Marshall,  C.  J.,  in  United 
States  v.  Percheman,  7  Pet.  63,  85,  staled  ante,  note  702,  p.  1045-  See  also  the  cases 
cited  ante,  note  725,  p.  1069. 


NOTE  729— p.  389. 


In  that  case  the  verdict  would  not  be  evidence  of  any  of  the  facts  found  by  it. 
{Richardson's  Lessee  v.  Parsons,  1  Harr.  &  John.  253.  Ridgeley  v.  Spencer,  2  Bino- 
Eep.  70.     Green  v.  Stone,  1  Harr.  &  John.. 405.) 

In  Kentucky,  a  verdict  without  the  judgment  is  inadmissible  as  evidence  of  the  facts 
found.  (Donaldson  v.  Jude,  2  Bibb's  Rep.  60.)  And  in  Tennessee,  even  where  it 
appeared  that  a  rule  for  a  new  trial  ha^  been  continued  for  several  terms,  and  at  length 
discharged,  the  verdict  was  held  inadmissible  without  the  judgment ;  for  the  court  will 
not  presume  that  judgment  was  entered  ;  that  fact  must  be  shown  affirmatively  by  the 
parly  seeking  tj  avail  himself  of  the  proceeding.  (Ragan  v.  Kennedy,  1  Overt.  Tenn. 
Rep.  94.) 

But  in  North  Carolina,  owing  to  the  looseness  of  practice  which  has  prevailed  there, 
the  verdict  is  received  without  the  judgment;  and  the  latter  it  seems  will  be  presumed 
to  have  been  entered  until  the  contrary  be  shown.  (Deloah  v.  Worke,  3  Hawks' Rep. 
36.  State  v.  Grayton,  3  id.  187.  Murphy  v.  Guion's  Ex'rs,  1  N.  Car.  Law.  Repos. 
94.  Jones  v.  ZoHicoffer,  id.  376,  378.)  And  therefore  where  the  judicial  proceedings 
of  that  state  are  offered  in  evidence  in  South  Carolina,  the  courts  of  the  latter  state 
extend  all  possible  indulgence  and  liberality  toward  them ;  even  going  so  far  as  to  give 
them  effect,  wherever  they  have  found  any  thing  from  whence  a  judgment  could  be  in- 
ferred. But  where  the  record  showed  a  verdict  only,  held,  that  a  judgment  would  not 
be  presumed.     (Hincle  v.  Carruth,  1  Const.  Rep.  So.  Car.  471.) 

In  Pennsylvania,  a  verdict  in  a  former  ejectment  is  evidence  against  the  defendant, 
if  he  has  acquiesced  in  it  by  paying  the  costs  and  delivering  possession,  although  no 
judgment  has  been  entered  upon  it.     (Shaeffer  v.  Krcitzer,  6  Binn.  Rep.  430.) 

The  doctrine  that  a  verdict  is  not  evidence  without  the  judgment,  is  obviously,  from 
its  reason,  entirely  inapplicable  to  a  verdict  rendered  before  a  court  possessing  no 
power  to  arrest  judgment  or  grant  a  new  trial.    Accordingly,  in  New- York,  a  verdict 
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rendered  before  a  justice  of  the  peace  is  evidence  without  producing  the  judgment. 
^aMer  V.  MuHiner,  2  John.  Rep.  181.).  Nor  would  it  be  applicable,  where  the  sole 
object  of  introducing  the  verdict  was  to  prove  the  rendition  of  the  verdict  itself,  as  a 
iact,  witbout  reference  to  the  circumstances  upon  which  it  was  founded.  (See  Barlow 
v.Dupuy,  1  Martin's  Lou.  Rep.,  N.  S.  442.) 

Whh  respect  to  the  doctrine  above  adverted  to,  in  its  application  to  criminal  cases, 
see  ante,  note  693,  p.  955. 


NOTE  730— p.  889.  * 

See  I  Barnardis.  Rep.  343 ;  Barnes,  449 ;  7  Mod.  Rep.  451.  In  a  prosecution  for 
perjury,  the  indictment  alleged  a  trial  at  nisi  prius,  and  that  the  accused  committed 
the  oSence  on  such  a  trial.  It  turned  out  in  evidence  that  on  the  alleged  trial,  one  of 
the  defendants  was  acquitted  and  examined  as  a  witness ;  that  the  accused  was  then 
called  to  impeach  him,  and  on  his  cross-examination,  denied  having  had  any  commu- 
nicatioo  with  the  party  for  whom  he  was  sworn  respecting  the  trial.  The  perjury  was 
assigned  as  consisting  in  what  the  accused  stated  on  his  cross-examination.  To  prove 
that  the  cause  came  on  for  trial,  as  alleged,  the  nisi  .prius  record  was  produced,  with  a 
minute  of  the  verdict  endorsed  by  the  officer  in  these  words :  "  verdict  for  plaintiff, 
damages,  Is."  Lord  Tenterden  al  first  inclined  to  think  this  was  not  sufficient  with- 
out the  postea  ;  and  he  suggested  that  if  the  minute  were  taken  as  evidence,  it  would 
appear  that  there- was  a  general  verdict  against  all  the  defendants,  whereas  it  seemed 
necessary  to  the  support  of  the.  prosecution  to  show  that  the  defendant  who  was  made 
a  witness,  had  been  acquitted,  inasmuch  as  the  imputed  perjury  only  arose  out  of  his 
teng  examined  as  a  witness.  On  consultation,  however,  with  Bayley,  Littledale  and 
Park,  Js.,  his  lordship  held,  that  the  minute  endorsed  as  mentioned,  was  competent 
evidence  of  the  trial,  and  that  the  other  difficulty  might  beobviated  by  parol  evidence 
that  the  defendant  who  had  been  used  as  a  witness  on  the  first  trial,  had  been  there 
cumioed.  A  short  hand  writer  was  then  called  who  testified,  that  such  defendant 
was  acquitted  on  the  first  trial,  and  then  examined ;  whereupon  Denman  inquired  if 
that  was  deemed  proof  of  the  acquittid  ?  Per  Lord  Tenterden,  C.  J.j^  '*  No ;  but  it  is 
good  proof  that  he  was  examined.''  (Brown's  case,  1  Mood.  &  Malk,  3.15 ;  S.  C,  3 
Cam  &  Payne,  572.) 

lo  Pennsylvania,  on  an  indictment  for  perjury,  the  postea  in  the  suit  in  which  the 
PCJJuiy  was  alleged  to  have  been  committed,  has  been  held  essentially  necessary, 
(ftespublica  V.  Goss,  3  Yeates'  Rep.  479.    See  Rex  v.  Page,  2  Esp.  N.  P.  Rep. 


NOTE  731— p.  389. 

In  an  action  on  an  indemnity  bond,  the  postea  was  held  sufficient  proof  of  an  aUega- 
^on  that  the  plaintiff  tww  obliged  to  pay  and  did  pay  a  certain  mm  a»  and  for  damage* 
retmered,  where,  in  consequence  of  an  arrangement  between  the  parties,  no  judgment 
^^  catered  up.    (Havrass  v.  Bradshaw,  9  Price,  359.)    And  in  New  York,  in  an  ac- 
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tion  to  recover  over  on  a  bond  of  indemnity,  held,  that  the  poatea  was  evidence  to 
prove  the  fact  of  a  suit  and  .verdict,  and  the  extent  to  which  the  defendant  was  Kabie. 
(Kip  V.  Brigham,  7  John.  Rep.  168, 171.)  So  in  an  action  by  the  grantee  againat  the 
grantor  of  lands  on  a  covenant  against  incumbrances,  tlie  postea  iu  an  action  of  eject- 
ment against  the  former,  was  held  evidence  of  the  existence  of  the  ejectment  suit,  and 
the  fact  of  a  verdict  having  been  rendered.  (Waldo  v.  Long,  7  John.  Rep.  1 75.)  See 
also  Gresley's  £q.  Ev.  109. 


NOTE  732— p.  390. 


.  See  ante,  note  718,  p.  106$,  et  seq. 

In  Godefroy  v.  Jay,  (1  Mobre  &  Payne,  236,)  the  plaintiff  declared  against  an  at- 
torney, for  negligence  in  not  causing  an  application  to  be  made  to  the  conn  to  set 
aside  proceedings  in  an  action  brought  against  him,  alleging,  that  in  consequence 
thereof,  judgment  passed  against  him  by  default,  and  that  afterwards  final  judgment 
was  obtained  and  execution  issued;  Iield,  that  it  was  incumbent  on  the  plaintiff  to 
produce  an  examined  copy  of  the  record  to  prove  both  judgments ;  and  that  proof  of 
the  entry  of  the  judgment  by  default  in  the  prothonotary's  book,  and  the  inquisition 
with  the  prothonolary^  allocatur,  were  not  sufficient  evidence.  (See  S.  C,  3  Carr. 
&  Payne,  192.)  In  Wade  v.  Odeneal,  (3  Dev.  Rep.  423,)  the  action  was  to  recover 
a  penalty,  given  by  statute  for  collecting  taxes  of  one  whom  the  sheriff  had  returned  an 
insolvent ;  and  it  became  necessary,  on  the  trial,  that  the  plaintiff  should  prove  him- 
self to  have  been  regularly  adjudicated  by  the  county  court  an  insolvent.  For  this 
purpose  the  clerk  of  the  county  court  was  called,  who  produced  a  list  of  the  in- 
solvent taxables  in  the  hand  writing  of  the  defendant,  die  sheriff.  The  list  was 
endorsed  *' allowed,"  and  the  clerk  swore  that  no  other  order  was  made  by  the 
court  respecting  insolvents  of  that  year,  and  that  the  defendant  had  settled  the  oounty 
taxes  by  that  list.  The  testimony  was  objected  to,  and  the  supreme  court  held  it  in- 
admissible. "  The  question,"  says  Ruffin,  J.,  delivering  the  opinion,  "  is,  how  this 
judgment  is  to  be  proved.  Courts  of  record  speak  only  in  their  records.  They  pre- 
serve written  memorials  of  their  proceedings,  which  are  exclusively  the  evidenoe  of 
those  proceedings.  If  they  choose  to  keep  minutes,  whicji  they  understand,  and  can 
act  on  to  their  own  satisfaction,  it  is  well.  If,  from  them,  they  can  afterwards  under- 
take to  draw  out  the  record  to  perpetuate  it  to  their  successors,  or  to  communicate  its 
contents  to  another  court,  I  know  nothing  to  prevent  them,  but  the  difficulty  in  their  own 
minds  of  being  sure  they  make  it  what  it  was  originally  intended  to  be.  But,  until  the 
record  be  so  framed,  another  court  cannot  know  more  than  the  words  of  the  minutes 
in  themselves  import.  The  records  may  be  identified,  but  tlieir  contents  cannot  be 
altered,  nor  their  meaning  explained  by  parol.  The  acts  of  the  court  cannot  be  thus 
established.  Here,  the  testimony  of  the  witness  was  indispensable  to  make  out  a  case. 
Had  he  sent  a  transcript  under  the  seal  of  his  office  pf  what  was  deposited  there,  noth- 
ing'could  have  been  made  of  it."  In  the  circuit  court  of  the  United  States,  sitting  in 
New*  Jersey,  the  plaintiff,  a  surety  in  a  custom  house  bond,  sought  to  recover  against 
his  principal  the  amount  of  a  judgment  recovered  on  the  bond  in  the  district  court  of 
Pennsylvania,  which  the  plaintiff  had  paid.    On  the  trial,  to  establish  the  judgment. 
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lie^fibredt  XMiper  under  (be  seal  of  the  district  court,  certified  by  the  clerk  of  that 
flourt  to  be  a  true  copy  of  the  docket  entries  in  a  suit  of  the  United  States  v.  Dayton 
&LevenDge>  with  a  certificate  of  the  judge -of  that  court  subjoined,  that  the  atteqta- 
tioD  was  in  due  Ibrra.    The  contents  of  the  paper  were  nearly  as  follows,  viz :  **  Uni- 
ted States  V.  Leveringe,  &c.,  nar.  filed ;  on  motion,  judgment  for  the  United  States  v. 
Leveriage;  exit  capias  ad  satis&cienduO),  $1603,''  to  which  were  added  the  interest  and 
OMtia  figures  ;  and  then,  ^  July  3d,  satisfaction  acknowledged."  It  was  proved  that  the 
I^tiff  applied  to  the  clerk  of  the  distribt  court  for  a  copy  of  the  judgment  and  other  pro- 
ccediofp,  and  that  in  compliance  with  that  application  the  above  paper  wa^  delivered, 
ud  that  it  was  the  practice  of  that  officer  to  deliver  a  simihir  paper  in  aU  cases  like  the 
.pnient.  The  court  refused  to  admit  the  evidence.    And  per  Washington,  J. :  "  The 
pbiDtiflfreiies  upon  a  record  to  prove  payment  of  a  certain  sum  composed  of  principal, 
interett  and  costs,  under  a  judgment  and  ezecutidb  against  him.    But  the  paper  pro- 
duced ii  DO  record  of  a  judgment  or  execution ;  it  is  a  mere  minute  of  the  proceedings 
of  the  eoort,  taken  by  the  clerk  to  enable  him  to  make  up  a  record.    The  paper  con* 
tana  no  judgment,  nor  even  the  minute  of  a  judgment  for  any  sum  at  all,  unless  we 
>ra.to ooQDeet  the  ^uring  with  the  general  entry,  'judgment  for  the  United  States,' 
•od  tfaen  ooodude  that  the  aggregate  of  the  sums  stated  is  that  for  which  the  judg- 
BKBtint  rendered ;  which  would  be  going  much  farther  tlian  any  court  in  my  opin- 
io Qgght  to  do.    In  short,  this  paper  does,  not  inform  us  that  the  action  to  which  it 
Klites  was  on  a  bond,  in  which  the  plaintiff  was  surety,  or  what  was  the  nature  of  the 
<^Ad;  for  what  sum  the  judgment  was  entered,  or  the  execution  issued.    I  do  not 
*>7tbat  the  record  need  be  made  out  with  the  same  precision  in  matter  of  form,  as  if 
It  were  to  accompany  a  writ  of  error  to  a  superior  coor^    But  the  proceedings  shoukl 
^•titedand  the  judgment  ought  to  have  substantially  at  least  the  form  of  a  judg- 
■«nt"  .(Leveringe  V.  Dayton,  4  Wash.  C.  C.  Rep.  698;  see  also  Ferguson  v.  Har- 
^^  7  Cranch,  4(ML)    In  Tuthill  v.  Davis,  {W  John.  Rep.  285,)  the  action  was  on  a 
^^^  to  which  the  defendant  set  up  usury ;  the  plaintifiT,  by  way  of  rebutting  this  de- 
^^  K>ught  to  show  that  the  note  in  questk>n  was  given  on  the  settlement  of  a  judg- 
'Mot  obtained  on  two  other  notes,  and  that  though  those  notes  were  usurious,  the  de- 
^ndaot  was  precluded  from  alleging  it,  in  consequence  of  the  judgment.    In  order  to 
prove  the  judgment,  and  that  the  note  in  question  was  given  on  the  settlement,  he  pro- 
^vced  the  certificate  of  the  attorney,  who  brought  the  suits  on  the  first  notes ;  and  the 
rapreme  court  held  it  inadmissible.    Per  Piatt,  J.,  delivering  the  opinion :  "  The  right 
to  recover  in  this  action  depended  on  the  fact  whether  a  judgment  liad  been  obtained 
tn  the  suit  on  the  first  notes ;  and  there  is  no  ground  for  contending  that  the  mere  oer- 
tifieate  of  John  Everitt  (the  attorney)  was  competent  evidence  of  the  fact.    An  exem- 
pli copy  of  the  judgment  was  undoubtedly  the  proper  evidence."   In  Vermont,  it  has 
^^cn  nid,  that  *'  an  exemplified  copy  of  a  judgment  is  the  legal  and  proper  evidence  to 
prove  the  aame.    Neither  the  records  themselves,  nor  minuies,  should  ever  be  received, 
^^^  copies  can  be  obtained,  unless  there  is  some  strong  jreason  fbr  dispensing  with 
the  usibI  and  appropriate  evidence.'**    (Lowry  v.  Cady,  4  Verm.  Rep.  504.)    In  Ohio, 
where  defendants  justify  under  a  judgment,  the  fact  of  a  judgment  must  be  proved  on 
Mr  part  by  the  record  or  a  transcript.    And  the  fact  that  the  witnesses  of  the  ad- 
verse party  in  giving  their  testimony  spoke  collaterally  of  the.  judgment,  will  not  super- 
■^«  the  necessity  of  resorting  to  the  regulsr  mode  of  proof.    (Seaton  v.  Cordray,  i 
VoL.1.*  135 
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Wright's  Rep.  102.)  Where  a  judgment  Is  sought  to  be  used  on  the  fooiin^  of  oyre 
hearsay,  it  must  be  proved  by  the  record^  or  an  authenticated  copy ;  it  cannot  be  er 
tablishcd  by  depositions.    (Vaughan  v.  Phcbe,  Mart.  &  Yerg.  1,  24,  25.) 

It  has  been  held  in  Massachusetts,  that  in  order  to  prove  that  a  suit  was  discontin- 
ued, it  was  necessary  to  produce  the  record  or  an  authenticated  transcript.  Thus,  in 
an  action  on  an  agreement  of  the  defendant  to  pay  costs  in  a  certain  suit,  ''  be  [tiie 
plaintiff]  withdrawing  said  suit  and  making  no  further  costs  therein,"  the  plaintiff  of- 
fered to  show  by  his  attorney  in  the  suit  mentidfied  in  the  agreement,  that  the  Bame 
was  withdrawn,  and  that  the  words'^  neither  party"  were  entered  in  the  docket  of  the 
court  where  such  suit  was  pending.  This  was  held  inadmissible  by  the  common  pleas, 
and  the  supreme  court  affirmed  the  judgment.  Per  Curiam :  "  Theexception  in  the  pres- 
ent case  was  founded  upon  a  rule  strictly  technical ;  still  it  is  a  well  settled  rule,  founded 
in  consideratMns  of  general  expedielscy,  that  the  judgments  )ind  proceedings  of  a  court 
of  record  must  be  proved  by  the  record  or  an  authenticated  transcript.  The  plaintiflPs 
case  required  him  to  show  that  a  final  judgment  had  been  entered  in  the  action  in 
question  pending  in  another  county.  The  evidence  offered  by  the  testimony  of  a 
witness  might  have  been  very  satisfactory  in  the  particular  case ;  but  by  a  general  rule, 
adopted  for  general  convenience,  we  think  it  was  inadmissible."  (Sheldon  v.  Frink,  12 
Pick.  Rep.  568.)  A  similar  case  has  been  decided  in  the  common  pleas  in  England ; 
and  it  was  there  held,  that  the  allegation  of  discontinuance  could  not  he  supported 
without  proof  of  a  rule  to  discontinue.  Gaslee,  J.,  mentioned  a  case  at  nisi  prius 
where  it  was  decided  that  the  production  of  a  rule  to  discontinue  was  not  enough,  but 
that  it  was  incumbent  on  the  plaintiff  to  show  that  it  had  been  entered  on  the  roll. 
(Fanshaw  v.  Heard,  1  Moore  &  Payne,  191,  194,  5.  S.  C,  S  Carr.  &  Payne,  190.  See 
Graham's  N.  Y.  Prac.  608, 2d  ed.)  In  South  Carolina,  the  court  say :  "  There  can  be 
no  doubt,  that  out  of  the  court  in  which  the  proceedings  are  had,  a  regular  judgment 
is  the  only  legitimate  evidence  of  the  termination  of  a  cause,  for  the  obvious*  reason 
that  the  non-production  of  the  judgment  would  furnish  a  presumption  that  an  intense^ 
diate  or  interlocutory  order  had  been  reversed  or  set  aside ;  but  this  reason  does  not 
apply  in  cases  where  the  proceedings  are  had  in  the  same  court  in  which  they  are 
offered  in  evidence ;  lor,  in  legal  contemplation,  the  wtiole  record  is  before  the  court." 
Accordingly,  they  allowed  the  entry  of  a  nonsuit  on  the  back  of  a  declaration,  as  legiti- 
mate evidence  of  the  termination  of  a  former  suit  in  the  same  court.  (Baker  v.  Ddies- 
seline,  4  M^Cord's  Rep.  872.)  In  New- York,  where  the  defendant,  in  an  action  of 
tissault  and  battery  and  false  imprisonment,  set  up  by  way  of  accord  and  satisfaction, 
that  the  plaintiff  had  settled  with  and  discharged  a  co-trespasser,  who  Was  sued  with 
him,  the  defendant,  in  a  previous  suit  brought  by  the  same  plaintiff  for  the  same  cause 
of  action ;  and  it  appeared  that  sUch  co-trespasser  had,  before  the  settlement,  instituted 
an  action  against  the  plaintiff,  the  discontinuance  of  which  constituted  a  portion  of  the 
consideration  of  the  settlement ;  held,  that  in  order  to  show  such  discontinuance^  it  was 
not  indispensably  necessary  to  .produce  the  record;  but  the  feet  of  the  co-trespawer 
having  ordered  his  attorney  to  discontinue  the  suit,  together  with  the' payment  of  the 
costs  by  him,  was  sufficient;  especially  as  there  were  circumstances  in  the  case  war- 
ranting the  inference  that  the  writ  by  whtch  the  suit  was  commenced  had  never  been 
filed  in  the  clerk's  olljce.    (Foster  v.  Trull,  12  John.  Rep.  466.) 
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\n  »me,  and  perhaps  in  most  of  the  United  Slates,  the  ancient  common  law  judg- 
aent-ToW  tf  entirely  out  of  use,  and  other  modes  of  perpetuating  judicial  proceedings 
kve\)eeD  substituted,  possessing  the  same  intrinsic  force  as  evidence.  Thus^  in  New- 
Jmey,aWk  called  a  judgment  book  is  used,  which  is  entitled  to  all  the  considera- 
tion dae  to  the  English  "  rolls  of  court,"  and  equally  excludes  the  minutes  of  the  clerk  as 
e^'dcnce.  (See  Den  v.  Downam,  1  Green's  Rep.  185,  6.  See  alsaPcnnr.  Meeks,  1 
Pennington'a  Rep.  1 53,  per  Pennington,  J.)  So  also  in  Ohio,  it  seems.  (See  Harvey 
V.  Brown,  I  UamHi.  'Rep.  368.)  In  Pennsylvania,  the  docket  stands  in  the  place  of  a 
Koord;  or  rather,  the  docket  is  the  record,  where  all  the  proceedings  in  the  eau^e  ap- 
pear, except  the  writ,  narr.,  «nd  execution ;  and  an  authenticated  copy  of  the  docket 
entries  of  a  suit,  appearance,  plea  and  issue,  )6  admissible  to  shew  a  suit  brought;  and 
whether  the  suit  was  an  ejectment  for  a  particular  tr^ct  of  land,  may  be  proved  by  an 
Mthenticaled  copy  of  the  riarr.,  or  in  case  of  its  loss,  by  parol.  (Rtjgglfs  v.  Alexander, 
2  Rawle's  Rep.  28'i,  aSd»)  The  copy  must  be  a  copy  of  the  whole,  however,  and  not 
a  mere  eztroct.  (Ingham  v.  Orary,  I  Pennsylv.  Rep.  889,  394.  See  also  ante,  note 
713,  p.  1059.)  And  in  that  statej  where  the  original  record  of  the  common  pleas  had 
been  removed  by  writ  of  error  into  the  supreme  court,  held,  that  on  a  trial  in  the  Ibr- 
mer  court,  the  docket  entries  might  be  received  ;  held  also,  that  the  original  record,  so 
removed,  was  adnussible  without  being  authenticated  by  the  seal  of  the  supreme  court, 
where  it  was  then  lodged ;  (Eisenhari  v.  Slay  maker,  14  Scrg.  &  Rawie,  153;)  and.  the- 
court  say, "  In  England  records  are  not  permitted  to  be  carried  from  place  to  place ; 
but  in  PenDsylvania,  we  know  that  the  original  records  of  the  land  office,  as  well  as 
cwjrts  of  justice,  are  permitted  to  be  taken  to  any  place  where  the  production  of  the 
original  is  necessary  for  the  administration  of.  justice;  and  in  such  case,  it  is  never 
authenticated  with  a  seal,  but  proved  to  be  the  origin ;il  by  parol  evidence."  (Id.)  In 
Tennessee,  it  is  the  practfce  to  use  the  origina)  papers  in  suits,  as  records,  where  they 
arc  of  the  same  court  inwhush  the  trial  is  had.  The  propriety  of  it  is  doubted,  how- 
ever, not  because  they  are  not  the  best  evidence,  but  because  of  the  danger  to  the 
records  of  the  country.    (Nichol  v.  Ridley,  5  Yerg.  Rep.  63.) 

On  a  trial  at  the  circuit,  in  New- York,  an  original  judgment  record  was  introduced, 
without  being  proved  to  be  a  rea)rd  by  ihe  oath  of  the  clerk,  or  his  deputy ;  this  was 
l>rfd  irregular,  but  that  the  irregularity  was  cured  by  the  production,  upon  the  argu- 
™€ot  before  the  supreme  court,  of  an  exemplification  of  the  record.  (Wood  v.  Wil- 
lam^  14  Wend.  129.)  Th&t  a  deficiency  in  record  evidence  at  the  circuit  may  be 
■W^'cd  at  bar,  see,  also,  Ritchie  v.  Putnam,  IS  Wend.  524. 

The  omission  of  the  officer  signing  the  record  to  addi  his  title  of  office  to  his  signa- 
^1  will  Dot  vitiate  the  record.  The  omission  may  in  all  cases  be  supplied  by  parol 
P^f-  (Elliott  v.  Cronk's  adm'r,  13  Wend.  35,  40.)  As  to  what  shall  be  sufficient 
evidence  of  a  judgment  in  South  Carolina  in  favor  of  a  party  claiming  title  to  land  in 
virtue  of  a  sheriff's  sale  under  it,  see  M'Call  v.  Boatwilght,  3  Hill's  Rep.  438. 

We  lav  ante,  p.  316,  317  of  the  text,  that  in  general,  the  material  and  substantial 
parts  of  a  record  are  not  liable  to  be  contradicted.  In  addition  to  the  exceptions  no- 
ticed at  the  latter  page,  it  may  be  well  to  observe,  that  the  mere  fictitious  parts  of  a* 
^^^^^  never  estop  the  parties.  Accordingly  in  England,  by  fiction  of  law,  all  judg- 
n^c^its  are  supposed  to  be  recovered  in  term,  and  to  relate  to  the  first  day  of  term ;  yet 
where  tbe  purposes  of  justice  require  the  true  time-  to  appear,  it  may  be  shown.    (Lit- 
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tleton  V.  Gross,  3  Barn.  8l  Cress.  317.    See  Johnson  v.  Smith,  9  Burr.  Rep.  950.)  See 
past,  note  735,  p.  1077. 


NOTE  733— p.  390. 

In  an  actioa  by  an  officer  against  the  bailee  or  receiptor  of  property,  attached*  by 
him,  it  is  not  necessary,  in  order  to  prove  the  attachment,  to  produce  the  original  writ; 
bat  th^  fact  may  be  proved  by  other  evidence ;  and  the  receipt  itself^  if  one  has  been 
taken,  is  the  appropriate  and  proper  evidence.     (Lowry  v.  Cady  ei  al.  4  Verm.  504.) 

The  receipt  is  conclusive  as  to  the  fact  of  attachment,  and  the  persona  signing  it, 
are  not  allowed  to  controvert  such  fact,  in  a  suit  against  them  on  the  receipt.  (Id. 
Lyman  v.  Lyman,  11  Mass.  Rep.  317.    Spencer  v.  Williams,  3  Verra.  Rep.  909.) 


NOTE  734— p.  390. 


Where  a  writ  of  execution  has  been  returned,  it  becomes  part  of  the  record,  and 
a  copy  thereof  properly  authenticated  is  evidence,  the  same  ad  a  copy  of  any  other 
part  of  the  record.  (Pigot  v.  Davis,  3  Hawks'  Rep.  35.  See  Frost  v.  Shaj^igfa,  7 
Gr^nL936.) 


NOTE  735— p.  390. 


In  general,  the  contents  of  a  writ  must  be  proved  by  the  highest  evidence  of  which 
the  nature  of  the  case  is  susceptible.  Accordingly,  in  Foster  y.  Trull,  (13  John.  Rep. 
456,)  the  general  proposition  was  considered  unquestionable,  that  parol  proof  respect- 
ing the  existence  of  process  issued  out  of  a  court,  is  inadmissible.  The  process  itself, 
or  a  sworn  copy,  must  be  produced ;  and  if  the  original  is  lost  it  ought  to  be  accounted 
for.  In  Brush  v.  Taggart,  (7  John.  Rep.  19,)  the  plaintiff  sued  on  a  justice's  judg- 
ment ;  and  the  defendant  sought  to  prove  that  a  certiorrari  had  been  allowed  and 
served  in  the  former  cause ;  held,  that  the  contents  of  the  writ  of  certiorari  could  not 
be  established  by  parol,  so  long  as  the  writ  itself  or  a  sworn  copy  of  it,  was  attainable. 
And  even  the  confession  of  the  party,  against  whom  the  process  is  sought  to  be  given 
in  evidence,  will  not  supersede  the  necessity  of  producing  it.  ,  Hence^  in  Hasbroack 
V.  Baker,  (10  John.  Rep.  348,)  the  court  h^Id,  that  in  an  action  against  A.,  for  non- 
attendance  as  a  witness  afler  having  been  duly  subpoenaed,  the  confession  of  A.,  as  to 
his  having  been  subpoenaed,  would  not  dispense  with  the  production  of  the  subpoena 
itself.  "  The  confession  of  the  party,  will  not,  in  such  case,  supply  the  omission  of  such 
a  document*'  And  in  trover,  wliere  the  defendant  justified  the  taking  under  an  at- 
tachment against  the  plaintiff,  held,  that  inasmuch  as  the  existence  of  the  attachmept 
was  matter  of  record,  the  defendant  could  not  be  allowed  to  prove  it  by  the  confession 
of  the  plaintiff.  (Jenner  v.  Joliffe,  6  John.  Rep.'  9.  See  ante,  note  415,  p.  543 ;  note^ 
416,  p.  544.) 

But  where  a  sheriff  was  sued  for  an  escape  on  a  ea.  ml,  and  notice  had  been  regu- 
larly given  bim  to  produce  the  writ  on  the  trial,  held,  that  parol  evidence  was  admiasi- 
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Ue  to  prove  the  issuing  ofit,  its  delivery  to  th9  sheriff*,  aud  the  arrest ;  the  sheriff  hav- 
iDg  Reelected  to  return  and  file  it.    The  plaintiff  may,  in  such  cases,  but  he  is  not' 
bound,  to  compel  the  sheriff  to  return  the  writ.    (Hinman  v.  Breese,  IS  John.  Rep. 
5tt.) 

The  mere  fact,  that  a  suit  has  been  commenced,  may  be  proved  by  a'  written  agree- 
nKDtof  the  party  in  which  the  existence  of  the  suit  is  conceded,  without  producing 
the  writ    (Foster  v.  Trull,  12' John.  Rep,  456,  458.) 

And  where  there  is  no  question  as  to  the  existence  of «  suit,  the  time  of  commencing 
ii,may  be  proved  by  parol ;  because,  for  that  purpose,  it  is  not  necessary  to  prove  the 
toaUaU  of  the  writ.  Accordingly,  where  a  declaration  was  entitled  generally,  of  Hilary 
term,  1^38,  and  the  demand  upon  which  the  plaintiff  prosecuted  did  not  become  due 
until  afterward ;  held,  that  it  was  competent  for  the  plaintiff  to  show,  by  the  parol  evi- 
<Hpee  of  his  attorney,  without  producing  the  writ,  that  the  action  was  not  conmienced 
until  the  demand  had  fallen  due.  (Lester  v.  Jenkins,  8  Barnw.  &  Cress.  SS(9 ;  see  aU 
80  Mathews  v.  Haigh,  4  Esp.  N.  P.  Rep.  100.)  And  note ;  that  thjC  memorandum  of 
the  dedaiatioD,  in  these  and  similar  cases,  is  prima  fiicie  evidence  of  the  suit  having 
beeb  conuneooed  at  the  time  therein  stated ;  but  neither  party  is  precluded  by  it  from 
showing  the  true  time.  (Lester  v.  Jenkinsi  supra ;  see  S*  P.  Morris  v.  Fugh,  3  Burf. 
Rep.  1241.    Wilton  v.  Girdlestone,  5  Barnw.  &r  Aid.  Rep.  847.    Granger  v.  C^rge, 

5  id.  149.  Michaels  v.  Shaw,  12  Wend.  587.)  The  fiction  of  law,*  in  England,  is  that 
all  writs  are  supposed  to  issue  in  term ;  but  where  it  is  necessary,  with  a  view  to  the 
statute  of  Unitations,  or  for  any  other  legitimate  purpose,  that  the  exact  time  should  ap- 
pnr,  the  parties  may  show  that  in.  fact  the  writ  issued  in  vacation.  (Johnson  v. 
Smith,  supra ;  also,  per  Holroyd,  J.,  and  Abbot,  C.  J.,  in  Littleton  v.  Cross,  8  Barn. 

6  Cress.  317.  See  ante,  note,  733,  p.  1075.)  So,  as  between  parties  and  privies, 
Ihe  euct  hour  when  an  execution  issued,  may  be  shown  by  parol,  notwithstanding  its 
<^te,  for  d)e  purpose  of  establishing  that  it  issued  too  soon*  (Allen  v.  The  Portland 
Stage  Company,  8  Greenl.  Rep.  207.    See  Taylor  v.  Dundass,  1  Wash.  Rep.  94.) 

A  writ  of  supersedeas,  reciting  that  a  commission  of  bankruptcy  issued,  was  held 
eridence  to  shew  the  fact  of  such  a  commission  having  issued.  (Gervis  v.  The  Grand 
Wejtera  Canal  Co.,  6  Maule  &  Sel.  76.)  ^      - 


NOTE  786— p.  SdO.    .  ^ 

^Louisiana,  the  record  of  a  suit  in  which  a  sequestration  issued,  is  evidence  to 
prove  the  fact  that  such  a  writ  was  obtained,  though  the  suit  was  not  proceeded  in  to 
judgment  (Barlow  v.  Dupuy,  1  Martin's  Lou.  Rep.  442.)  In  Pennsylvania,  the 
^ket  entries  of  the  prothonotary  are  not  evidence  of  the  issuing,  service  and  return, 
^  Ihe  writ  of  hab^fac.  po$a.  Such  entries  are  the  mere  minutes  of  the  officer,  and  in- 
f^or  to  the  writ  itself  with  the  return  endorsed  upon  it.  (Vincent  v.  Huff's  lessee,  4 
^g- 1  Rawle,  298,  800.)  In  New- Jersey,  the  transcript  of  a  justice's  docket  is  not 
evident  of  the  delivery  of  execution  to  a  constable ;  because  the  justice  is  not  author- 
ized to  eater  tipon  his  docket  the  delivery  of  execution  to  the  constable.  (Hunt  v. 
^yhn,  1  Haist.  Rep.  21 1.)  This  is  otherwise  in  New- York.  See  2  R.  S.  p.  268,  § 
2«,ct8eq. 


Digitized 


by  Google 


1078  Of  iht  Proof  of  Records,  ^c.  [Ch.  5. 

• 

NOTE  7S7— p.  390. 

Where  an  action  of  debt  was  brought  on  a  recognizance  taken  upon  a  plea  of  title, 
in  a  ju8ttce!s  court,  conditioned  that  if  the  plaintiff  commenced  a  suit  in  a  given  time, 
the  defendant  would  appear  and  put  in  special  bail ;  held,  that  a  record  of  the  com- 
mon pleas  stating  the  suit  commenced  by  the  issuing  of  a  eapia$,  &c.  was  mere  prima 
facie  evidence  of  the  suing  out  of  the  writ  within  the  regular  period ;  and  the  court 
say :  ^*  The  entry  on  the  record  could  not  be  conclusive  of  that  fact,  for  then,  as  was 
observed  in  the  case  of  Conry  v.  Jacob,  (1  Sid.  2S0)  upon  a  similar  question,  it  would 
be  in  the  power  of  an  attorney  to  make  an  entry  pf  the  issuing  of  tlie  writ,  though  the 
writ  had  never  issued.  Such  an  entry  is  like  a  commUtitureBieTed  of  record.  It  does 
not  estop  the  party  to  deny  the  fact,  and  it  shall  be  tried  per  pais,  and  the  record  is 
bu\  evidence  and  not  conclusive.  Keeling,  G.  J.,  in  Middleton  v.  Manucaptors  of  Syl- 
vester, 1  Sid.  216."    (Brown  v.  Van  Deuzer,  10  John.  Rep.  51,  53.) 


NOTE  738-p.  390.    . 

That  in  an  action  brought  by  the  defendant  in  execution  against  the  officer,  for 
taking  goods  under  it,  the  latter  need  not  show  a  judgment,  is  a  rule  now  well  settled 
and  very  generally  recognized.  It  stands  upon  the  same  principle  noticed  ante,  note 
694,  p.  1005,  et  seq.  which  protects  a  ministerial  officer  in*  other  cases,  for  acts  done  by 
him  in  virtue  'of  process,  regular  and  valid  upon  its  face.  And  though  the  court  which 
issued  the  process  had  no  jurisdiction,  and  Hie  party  in  whose  favor  it  issued  would  not 
be  able  to  justify  under  it,  still  a  complete  protection  will  be  afforded  to  the  officer,  to 
V^om  the  law  has  confided  theduty  of  executing  it.  (Holmes  v.  Nuncaster,  13  John. 
Eep.  395.  Parmdee  v.  Hitchcock,  12  Wend.  96.  Coon  v.  Congden,  id,  496.  Yates 
V.  St.  John  &  Van  Alstyne,  id.  75.  Savacool  v.  Boughton,  5  id.  170.  Harget  v. 
Blackshear,  Taylor's  N.  Car.  Rep.  107,  per  Haywood,  J.  Damon  v.  Bryant,  2  Pick. 
411,413.  Clay  v.  Caperton,  1  Monroe,  10,  11.  See  also  Cleveland  v.  Rogers,  6 
Wend.  Rep.  496.  Britton  v.  Cole,  1  Salkeld,  408,  9.  M'Cormick  v.  Miller,  3 
Pennsylv.  Rep.  230.  See  Earl  v.  Camp,  16  Wend.  Rep.  563.  Parker  v.  Wal-  - 
rod,  id.  514.  Hoose  v.  Sherrill,  id.  33.  But  there  is  a  distinction  between  the 
plaintiff,  at  wboSe  suit  an  execution  is  issued,  and  the  officer.  The  former,  when 
sued,  must  show  a  judgment,  if  he  justifies  under  the  process.  (Clay  v.  Caper- 
ton,  1  Monroe'^Hep.  10.  Britton  v.  Cole,  1  Salk.  408,  9.)  Where  the  plaintiff  in  an 
execution,  however,  sues  the  officer  or  his  representatives,  for  money  collected  under 
the  same,  the  former  need  not  show  a  judgment.  It  is  not  for  the  officer  or  his 
representatives  to  put  the  plaintiff  upon  proof  of  a  judgment  in  such  cases.  They  are 
estopped  from  denying  it.  (Sefnble,  Elliott  v.  Cronk's  adm'rs,  13  Wend.  35,  40.) 
And  the  sheriff,  to  recover  the  purchase  money  from  his  vendee,  need  not  produce  the 
judgment,  but  only  the  writ  upon  which  h^  sold,  and  prove  the  sale.  (Davis  v.  Bax- 
ter, 5  Watts'  Rep.  515.)  An  officer  who  sues^a  mere  stranger,  having  no  pretence  of 
title,  in  trespass  or  trover,  for  intermeddling  with  goods  levied  on  by  him  uhd^r  an  ex- 
ecution, need  not  show  a  judgment.  (Barker  v.  Miller,  6  John.  Rep.  1 95.  Blackley  v. 
Sheldon,  7  id.  32-    Spoor  v.  Holland,  8  Wend.  445.    Wilbraham  v.  Snow,  2  Saund. 
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Rep.  47.)  So  where  tlie  officer  is  sued  by  such  stranfirer.  (Per  Cur.  in  Barker  v. 
Miller,  supra.  Ante,  note  7J94,  p.  1011,  S.  P.  wrongly  expressed.)  Otherwise,  how- 
ever, where  a  stranger  suing  the  officer  shows  in  himself  a  title  to  the  property,  ante* 
lior  to  the  levy,'  and  good  as  against  the  defendant  in  the  execution ;  for  then  the  otficer, 
io  order  to  defend  himself^  can  only  do.so  by  attacking  such  title  as  void  for  fraud  in 
respect  to  creditors,  in  which  case  he  is  bound  to  show  a  judgment.  (Per  Walworth, 
Ch.,Parkcr  v.  Walrod,  16  Wend.  514, 516,  517.  See  post,  p.  W  of  the  text,  and  the 
next  suc&eding  note.)  The  officer's  right  to  sue  an  officious  stranger,  as  al)ove  men- 
tioDed,  depends  upon  his  special  property  and  his  liability  over.  His  process  and 
levy  in  such  case  show  him  prima  facie  entitled  to  the  property;  but  where  he  estab- 
lishes no  prior  actual  possession,  the  defendant  may  defeat  the  suit  by  proving  that  the 
officer^s  process  was  void,  as  having  issued  upon  a  judgment  obtained  without  juris- 
dietion.  For,  in  that  event,  it  appiears  that  the  officer  has  no  special  property  and  is 
not  liable  over.  (Earl  v.  Camp,  16  Wend.  562.)  His  endorsement  of  levy  and  pos- 
seasion taken  is,  it  seems,  sufficient  to  show  an  actual  possession  in  the  first  instance; 
but  when  the  process  is  impeached  as  utterly  void  for  any  cause,  if  he  would  maintain 
his  actioa  on  the  ground  of  prior  possession,  he  should  go  further  and  show  such  pos* 
sessJQo  by  better  evidenoe.  (Id.  569,  570.)  And  where  an  officer  sues  to  recover 
property  levied  on  by  bim,  and  it  appears  clearly  that  the  plaintiff  iathe  execution  is 
the  real  prosecutor,  the  officer  being  merely  a  nominal  party,  he  mu^  show  a  valid 
jodgmeot.   (Sem^,  id.) 

Where  a  purchaser,  through  sale  under  a  judgment  and  execution,  sues  as  such  to  re- 
cover the  property  purchased,  he  must,  in  general,  produce  the  judgment,  execution,. 
&c ;  for  they  are  parts  of  his  title.  This  is  so,  whether  the  property  be  real  or  personal. 
(fates  V.  St.  John  &  Tan  Alstyne,  13  We^d*  74,  75,  6.  Jackson  v.  Hasbrouck,  13 
John.  Rep.  SIS.  Carter  v.  Stimpson,  7  id.  535.  Doe  v.  Smith,  3  Stark,  Rep^  199. 
Ghsier  v.  Eve,  1  Bing.  Rep.  309.  S.  C,  8  Moore,  46.  Lanning's  lessee  v.  Dolph,  4 
Wash.  C.  C.  Rep.  634,  6.  S.  P.,  per  Moore,  J.,  in  Harget  v.  Blackshear,  Taylor's 
N.  Car.  Rep.  107 ;  Earl  v.  Camp,  16  W«nd.  563 ;  but  see  controy  per  Haywood,  JL, 
«J.p.ia7tollO.) 

hi  the  above  («ase  of  Yates  v.  St  John  &  Van  Alstyne,  the  plaintiff  in  the  execution 
became  the  purchaser  at  the  sale,  and  sued  to  reoover  the  property.  The  defendants, 
sfter  the  sale  under  the  plaintiff's  execution,  took  and  sold  the  property  on  an  execu- 
^0  against  the  same  person  named  as  defendant  in  the  plaintiff's  execution; 
St.  John,  the  plaintiff  in  the  last  execution,  becoming  the  purchaser,  and  Van  Alstyne 
acting  as  sheriff '  On  the  trial,  the  plaintiff  proved  his  execution,  the  sale,  the  value  of 
^  property,  and  then  rested ;  and  the  defendants,  aAer  proving  their  judgment,  execu- 
^D  and  sale,  insisted,  that  the  plaintiff  could  not  maintain  his  action  unless  he  produced 
^isjudgroeot.  The  circuit  judge  held  accordingly,  and  directed  a  nonsuit,  which  was 
sftarward  moved  to  be  set  aside ;  but  the  supreme  court  denied  the  motion,  holding, 
^S'^^^ytothe  general  doctrine  above  stated,  tliat  the  purchaser  who  seeks  to  make 
^^  as  such,  must  produce  the  judgment.  But  Savage,  C.  J.,  who  delivered  the 
opioioD,  added :  "  It  is  true,  that  as  against  the  defendant  in  the  execution,  ft  ip  not  ne- 
^^^^17  to  produce  the  judgment,  because  he  is  the  party  to  the  record.  It  is  contend- 
^  that  all  who  claim  under  him  stand  in  the  same  situation.  This  last  proposition 
"^^Qv  to  have  been  denied  in  the  ease  last  cited.    (Glasier  v.  Eve,  1  Bing.  Rep.  809.) 
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The  .execution  may  have  been  prima  fade  sufficient,  but  when  the  defendant  St  John 
showed  himself  a  bona  fide  purchaser  of  property  in  possenion,  as  I  infer,  of  the  former 
owner,  the  plaintiff  was  called  on  to  show  a  complete  title.  The  defendants  in  this 
suit,  I  apprehend,  do  not  stand  precisely  in  the  situation  of  the  defendant  in  the  execu- 
tion, in  relation  to  the  plaintiff.  These  parties  both  clliim  the  property  as  onoe  pwned 
by  Y.,  (the  defendant  in  both  executions,)  and  claim  advertely  'to  each  other.  The 
defendants  in  this  suit  are  neither  parties  nor  privies  to  the  execution  under  which  the 
plaintiff  purchased."  (Id.  75,  6.)  We  have  not  been  able  to  find  any  other  Idjudged 
case,  in  which  it.  has  been  suggested  that  a  purchaser,  under  a  sheriff's  sale,  making 
title  merely  as  such,  against  the  defendant,  was  not  bound  to  produce  the  judgment; 
unle^  indeed,  something  of  that  nature  may  be  gathered  frdm  tlie  very  joeagre  report 
of  Glasier  v.  Eve,  supra,  as  contained  in  Bingham,  and  in  8  Com.  Law  Rep.,  from  which 
latter  the  chief  justice  cited  it.  The  same  case  is  Better  reported  in  S  Moore,  46,  and 
there  it  will  be  seen  that  no  such  proposition  was  sanctioned  by  tlie  court.  The  case 
was  briefly  this :  the  plaintiff  sued  in  trover  for  certain  cattle,  and  sought  to  make  title 
under  two  executions  against  B.,  and  a-  bill  of  sale  in  virtue  thereof  to  him  by  the  sheriff. 
The  defendants  claimed  as  assignees  of  B.,  who  became  bankrupt  subsequent  to  the 
bill  of  sale  by  the  sheriff.  The  plaintiff  produced  the  warrants^of  attorney  under  which 
his  judgments  were  confesaed,  and  also  the  e;cecutions  aod  bill  of  sale ;  but  omitting  to 
prove  the  judgments,  he  was  nonsuited.  On  motion  madje  to  set  aside  tlie  nonsuit,  it 
was  contended,  that,. as  against  the  defendant  in  the  execution,  the  plaintiff  wouki  not 
be  bound  to  produce  the  judgment,  and  that,  as  the  assignees  claimed  under  him, they 
must  abide  by  the  same  rule.  On  the  other  side  it  was  answered,  tlmt  the  defendants 
were  not  shown  to  be  assignees ;  and  evex;  if  they  were,  still  the  plaintiff's  title  de- 
pended on  the  judgments,  which  should  haj^e  been  produced,  Dallas,  C*  J.,  according 
to  the  report  in  Moore,  gave  no  opinion  upon  the  question  whether,  if  the  defendanti 
had  been  showi>  assignees,  the  plaintiff  woidd  have  been  excused  from  producing  the 
judgments;  but  he  confined  himself  strictly  to  the  case  presented,  and  assuming  that 
tbey  were  not  shown  to  be  assignees,  held,  that  the  noiisuit  was  properly  granted. 
Park,  J.,  coDcurred.  Burrough,  J.»  however,  distinctly  repudiated  the  doctrime  ad- 
vanced on  the  side  of  the  plaintiff,  and  said: "  It  appears  to  me  that  even  If  the  defeadaotf 
had  defended  the  action  as  assignees,  the  judgments  shoukl  have  been  produced  on 
being.cailed  for  at  the  tfial."  (8  M(tore,  51.)  He  admitted,  however,  (hat  ihe  writ 
would  be  sufficient  for  the  sheriff,  because  it  is  the  authority  under  which  he  acts ; 
'<  but  that  does  not  extend  to  other  persons."    (Id.) 

Nor  is  this  doctrine,  that  as  against  the  defendant  in  the  execution,  a  purchaser, 
seeking  to  inalce  title  under  it,  need  not  produce  the  judgment,  supported  by  tlie  New- 
Tork  cases.  But  the  same  court  which  decided  Yates  v..  St.  John  &.  Van  Alstyne, 
supra,  in  a  former  case,  (Jackson  v.  Hasbrouck,  12  John.  Rep.  213,)  laid  downn  doctriae 
directly  the  reverses  There,  a  purchaser  of  land  under  a  sljeriff 's  sale,  sued  in  ejectment, 
to  recover  possession  from  one  who,  as  was  shown,  was  in  possession  under  the  de- 
fendant in  the  execution.  The  court  held,  that  the  plaintiff  was  bound  to  produce  the 
judgments  under  which  the  premises  were  sold,  as  well  as  the  executions.  Thomp- 
son, J.,  who  delivered  the  opinion,  said,  that  the  defendant  was  not  a  party  to  the 
judgments  ;  that  although  it  appeared  he  held  under  S.,  the  defendant  in  the  execu- 
tions, still  it  might  be  questioned  wliether  be  was  chargeable  with  knowledge  of  the 
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jodgidenU  id  the  same  maDner  as  S.  would  be.    "  But  admitting,"  he  added,  "  the 
defendant  to  stand  in  the  same  situation  as  S.  himseJf  would,  I  should  still  think  It 
Decenary  ta  prove  the  judgments.    A  tenaqt  by  elegit,  in  order  to  recover  possession 
of  the  land  extended,  must  prove  the  judgment,  as  well  as  the  elegU,     (Buller,  104.  S 
Peake's  Ev.  815.)     And  in  the  case  of  Carter  v.  Simpson,  (7  John.  Rep-  635,)  tliis 
court  decided,  thai  proof  of  a  purchase  of  property  at  a  ooiwmble's  sale,  did  not  show 
VQfih  an  interest  in  the  purchaser  as  would  enable  him  to  maintain  trespass  for  an 
'uyiry  done  to  the  property,  witliout  showing  the  authority  under  which  the  constable 
icted."     (Id.  374,  5.)      See  also  Fen  wick  v.  Floyd's  lessee,!  Harr.  &  Gill.  172. 
Cooper^s  lessee  v.  Galbraith,  S  Wash.  C.  C.  Rep.  546.    Smith  v.  Moorman,  1  Mon- 
roe, 154. 

The  reason  given  by  the  learned  C.  J.,  in  Yates  v.  St.  John  &  Van  Alstyne,  viz. 
that  the  defendant  is  the  party  to  the  record^  seems  to  us  not  at  all  satisfactory.  .The 
priadple  upon  which  a  purchaser  in  making  title  in  ordinary  cases,  has  been. held 
bound  to  produce  the  judgment,  is,  that  otherwise  the  defendant's  property  might  be 
divested  ivbere  there  ^as  in  fact  no  judgment,  or  only  one  utterly  void.  He  must 
therefore  show  such  a  judgment,  as  would  at  least  be  valid  until  reversed,  though  he 
csDooC  be  adected  by  any  mere  irregularity  either  in  the  judgment  or  executk)n  not 
reoderiog  them  entire  nullities.  (See  Earl  v.  Camp..  16  Wend.  567.)  And  therefore 
to  lay,  that  as  against  the  defendant  in  the  judgment,  the  purchaser  need  produce 
only  the  execution  "because  he  is  the  party  to  the  record,"  looks  very  much  like  a 
fetilkfrineifu;  for  non  constat  that  there  is  a  record. 

Tiwflame  rule  which  requires  a  purchaser,  when  plaintiff  and  seeking  to  make  title, 
to  produce  the  judgment  as  well  qs  the  execution,  applies  to  him  also  when  sued  for 
the  property  purchased.    (Witson  v.  Conine,  2  John.  Rep.  280.    Thompson  v.  Chau- 
▼eau,  6  Mart  Lou.  Rep.  N.  S.  459.    JaCkson  v.  Caldwell,  1  Cowen's  Rep.  632»  640, 
641, 645,  4.    Curtis  v.  Swearingen,  Breese,  160.    Den  v.  Wright,  1  Pet.  C.  C.  Rep. 
64, 66.    See  Jackson  v.  Roberts*  ex'rs,  1 1  Wend.  42^,  435,  et  seq.)    And  in  such 
case,  where  the  sale  was  under  a  decree  of  the  court  of  chancery,  and  the  purchaser  in 
denigoiog  title  produced  a  decretal  order  directing  execution  to  issue  on  a  prior  de- 
cree recited  in  the  decretal  order,  held,  that  the  original  decree  which  was  the  basis  of 
the  execution  should  be  produced.    (Wilson  v.  Conine,  supro.)    The  recital  in  the 
sheriff 'b  deed  of  property  sold  under  an  execution,  will  not  prove  the  judgment ;  the 
jodgmeot  itself  as  well  as  the  execution,  must  be  directly  proved  in  the  regular  mode. 
(Weyand  v.  Tipton,  5  Serg.  &  Rawle,  559.    See  Jackson  v«  Roberts'  ex'rs,  1 1  Wend. 
439.    Thompson  v.  Bullock,  1  Bay's  Rep.  5640     Where  the  judgment  is  thus  coK> 
kteraily  called  in*  question,  merely  to  show  the  officer's  authority  to  sell^  a  very  im- 
perfect transcript  has  been  admitted.    (Lansing's  lessee  v.  Dolph^  4  Wash.  G«  C. 
^Lep.  625.)    Further  as  to  the  mode  of  proving  judgments  in  these  and  similar  cases, 
Me  post,  voh  2«  of  the  text,  p.  505 ;  also  ante,  note  715,  p.  1059 ;  and  note  753,  p. 
1^ etaeq.    As  to.  their  admissibility,  and  the  effect  of  irregularities,  and  variances 
in  the  eiecitiion  from  the  judgment,  when  they  are  used  by  purchasers,  see  ante, 
note  69S,  p.  978.    Ten  Eyck  v.  Walker,  4  Wend.  643.    Jackson  v.  Anderson,  id. 
474.  Jackson  ex  dem.    Hunter  v.  Page,  id.  585<    Allen  v.  The  Portland  Stage 
*  C^MBpiDy,  8  Greenl.  a07.    When  the  execution  is  void,  and  not  voidable  merely,  it 
eeens  do  titk:  can  be  acquired  by  a  purchaser  under  it.    <See  Swan  v.  Saddlemyec^ 
S  Wend.  676,  681 ,  and  cases  there  cited.) 
Vot.  !.•  156 
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Jn  connection  with  the  doctrine  adverted  to  at  p.  1078,  of  this  note,  proteeting  the 
o0icer,  under  certain  circumstances,  by  his  writ  alone,  independant  of  the  judgment,  it 
mky  be  well  to  observe,  that  though  it  appears  to  have  been  held  by  several  English 
cases,  that  he  cannot  justify  under  meme  process  aAer  the  day  appointed  for  the  re- 
turn, without  showing  it  actually  returned,  yet  with  respect  to  writs  of  execution  the 
rule  is  inapplicable.  (Rowland  v.  Veale,  1  Cowp.  Rep.  18,  20.  Hoe's  case,  5  Coke's 
Rep.  90.  Doiley  v.  Joliffe,  Lane's  Rep.  50.  Freeman  v.  BlewitI,  1  Salk.  Rep.  409; 
S.  C,  1  Ld.  Raym.  Rep.  6352.  13  Mod.  894.  Holt's  Rep.  408.  Cheasley  ▼.  Barnes, 
10  East's  Rep.  73,  82.  Middlelon  v.  Price,  1  Wils.  Rep.  17 ;  S.  C,  2  Strange's  Rep. 
1184^  Britton  v:  Cole,  1  Salk.  408,  9.  Girfing'a  case,  Cro.  Car.  446.  3  Roll's  Ab. 
562,  pi.  14,  16.) 

The  rule  that  the  sheriff,  by  neglecting  to  return  mesne  procefss,  forfeits  his  protec- 
tion-under  it,  has  been  recognized  incidentally  in  Massachusetts.  (Oystead  v.  Shed,  12 
Mass.  Rep.  511.  Purrington  v.  Loring,  7  id.  388,  392.)  It  has  been  directly  declar- 
ed to  be  law  in  New- Hampshire ;  and,  it  seems,  would  apply  to  the  case  of  a  sheriff 
levying  on  goods  in  virtue  of  an  attachment ;  but  its  policy  is  strongly  questioned,  and 
the*  doctrine  will  not  he  extended  to  cases  to  which  it  has  not  been  before  ex- 
pressly applied.  (Parker  v.  Pattee,  4  N.  Hamp.  Rep.  530,  1,  2.  Barrett  v.  White,  5 
id.  229.)  Whether  it  is  law  in  New- York,  quere.  (See  Coburn  v.  Hopkins,  4  Wend. 
577,  578,  9.  Gardner  v.  Campbell,  15  John.  Rep.  400.  Reals  v.  Guernsey,  8  id.  52. 
Hopkins  V.  Hopkins,  10  id.  872.)  The  doctrine  has  never  been  applied  except  as 
against  the  officer  having  control  over  the  process.  Hence,  a  bailiflfmay  justify  under 
process  without  shewing  a  return  of  it.  (Britton  v.  Cole,  1  Salk,  Ref).  408,  9.  Free- 
man V.  Blewitt,  id.  409 ;  S.  C.  1  Ld.  Raym.  Rep.  632 ;  12  Mod.  394 ;  Holt's  Rep. 
408 ;  Rowland  v.  Veale,  1  Cowp.  Rep.  20 ;  Giriing's  case,  Cro.  Car.  446 ;  Oystead 
y.  Shed,  12  Mass.  Rep.  511.)  And  so  may  the  party  at  whose  suit  it  issued.  (Plum- 
mer  v.  Dennett,  6  Greenl  Rep.  421.)  But  if  the  party  joins  with  the  sheriff  in  a  plea 
of  justification,  he  will  be  bound  to  show  the  process  returned.  (Middleton  v.  Price, 
1  Wils.  Rep.  17 ;  S.  C,  2  Strange's  Rep.  1184.) 


NOTE  739— p.  391. 

This  doctrine  has  been  recognized  and  acted  upon  in  -several  American  cases.  The 
sheriff  or  other  officer,  in  order  to  contest  a  sale  on  the  ground  of  its  being  fraud- 
ulent as  against  creditors,  can  only  do  so  by  showing,  prefiminarily,  that  he  is  acting 
for  a  creditor  who  has  a  right  to  attack  the  sale ;  and  this,  m  the  case  of  an  execution, 
is  to  be  done  by  proving  the  writ  and  judgment.  (Damon  v.  Bryant,  3  Pick.  411. 
Ack worth  v.  Kempe,  1  Doug.  41.  High  v.  Wilson,  2  John.  Rep.  46.  See  Martin 
T.  Podger,  cited  in  the  text,  reported  6  Burr.  2631 ;  M'Gowen  v.  Hay,  5  Litt.  Rep. 
239,  241 ;  Jackson  v.  Caldwell,  1  Cowen's  Rep.  623 ;  Reed  v.  Davis,  5  Pick.  388; 
Lum  V.  Kelso,  3  Mill.  Lou.  Rep.  64 ;  post,  vol.  2,  of  the  text,  p.  386.)  See  ante,  note 
694,  p.  1011. 

In  High  v.  Wilson,  supra,  the  defendant  neglected  to  produce  the  judgment  on  the 
trial  at  the  circuit,  but  obtained  a  verdict ;  he  produced  it  however  to  the  supreme 
court,  oo  a  motion  made  for  a  new  trial ;  and  the  court  being  clearly  satisfied  that  the 
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nk relied  on  by  the  plaintiff  from  the  execution  debtor,  was  fraudulent  as  against 
crediton,  refused  to  disturb  the  verdict.  The  judgment  in  such  cases  roust  be  proved 
bythe  best  evidence.  A  copy  of  a  copy  is  not  admissible.  (Lum  v.* Kelso,  SMill. 
Lou.  Rep.  64.  See  ante,  note  720,  p.  1065.) 
lo  Massachusetts,  when  the  officer,  being  sued  by  a  stranger,  justifies  under  an  at- 
ticbmeat,  and  seeks  to  attack  the  sale  to  such  stranger  on  the  ground  of  fraud  as 
agaiost  creditors,  he  must  prove  the  debt  for  which  tlie  attachment  issued.  (Damon 
v.BryaQt,2  Pick.  411.) 


NOTE  740— p.  391. 


A  paper  cannot  be  said  to  be  *'  filed,"  until  it  reaches  its  place  of  final  deposit.  (See 
Gariickv.Sangster,  9  Bing.  46;  Rex  v.  Wade,  1  Barnw.  &  Adol.  861 ;  White  v. 
WiOard,  1  Watts'  Rep.  43 ;  Fager  v.  Campbell,  5  id.  388.)  And  until  an  execution 
is  actually  deposited  in  the  clerk's  office,  the  return  does  not  become  matter  of  record. 
(WcWif.  Joy,  13  Pick.  Rep.  482,  per  Shaw,  C.  J.) 


NOTE  741— p.  891. 


To  koow  whether  a  return  is  competent  evidence  or  not,  we  must  look  primarily  to 
the  process  itself,  and  to  the  law  regulating  the  officers  <)uty  tliereon.  We  have  bc- 
ibre  had  occasion  to  observe,  when  speaking  in  respect  to  certificates,  ante,  note  70d, 
P>  1(M({,  tfiat  if  the  process  is  not  what  is  called  returnable  process,  or  in 'other  words, 
i^  it  be  process  upon  which  the  officer  is  not  required  to  certify  his  doings,  his  return 
vill  not  be  evidence ;  for  in  that  case  the  act  is  entirely  unoffieuA^  and  is  entitled  to  no 
n»re  credit  than  would  be  due.  to  the  certificate  of  a  private  person,  which,  as  we  have 
Keo,i8  mere  hearsay.  (See  ante,  note  702,  p.  1047,  8 ;  also  ante,  note  489,  p.  674.) 
Tbua,  in  Vermont,  the  return  of  a  collector  of  taxes,  upon  his  tax  warrant,  is  not  evi- 
^oce,forhe  is  not  required  toxjertify  his  doings.  (Hathaway  v.  Goodrich,  5  Verm. 
Hep.  65.)  So,  for  the  same  reason,  in  New- Hampshire,  the  return  of  a  surveyor  of 
highways  on  his  warrant  for  the  collection  of  highway  taxes,  is  not  evidence.  (Davis 
V- Clements,  3  N.  Hamp.  Rep.  390.)  See  Saxton  v.  Nimms,  14  Mass.  Rep.  315,  319, 
toS2J. 

•Aod,  doubtless,  the  general  doctrine  above  stated  would  restrict  the  efiect  of  a  return, 
c^^B  upon  returnable  process,  to  such  matters  as  were  certified  by  the  officer  qffieiaUy, 
^  this  subject  it  seems  the  rule  is  the  same  with  that  noticed  ante,  note  702,  p.  1046, 
7,  with  rcBpect  to  certificates ;  and  though  a  return  go  beyond  the  doings  of  the  offi- 
^Mssucb,  and  though^  in  that  case  it  might  be  operative  as  to  such  parts  as  were 
official,  yet  the  extra-official  parts  would  be  entitled  to  no  credit.  (See  id.  p.  1045,  6, 
*•}  lQ(ieed,mucb  of  the  doctrine  laid  down  in  the  note  just  referred  to,  together  with 
^  cases  there  cited,  may  be  advantageously  adverted  to  by  the  student  when  consid- 
*™Jg  questions  relating  to  the  .admissibility  and  effect  of  returns. 

Oo  the  principle  that  a  return  must  be  official  in  order  to  be  evidence,  it  has  been 
heU,tbal  a  sberiflT  cannot  make  his  return  on  an  execution  evidence  of  his  having  paid 
^  aoKwint  collected  thereon  to  the  plaintiff.    "  Such  a  return  is  not  commanded  to  be 
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after  a  judgmeut  de  retomo  habendo^  was  held  conclusive,  snd  proofofthe  property  hav- 
ing heen  tendered  to  the  plaintiff  was  adjudged  inadmissible-  (Phillips  v.  Hyde,  I  DalL 
489.)  In  New-York,  where  the  defendant  has  given  security  for  an  adjournment  in  a 
justice's  court,  pursuant  to  2  R.  S.  239,  §  76,  the  plaintiff,  it  is  provided,  cannot  recover 
on  the  bond,  unless  he  shows  an  execution  issued,  Sec.  on  the  judgment  obtained,  and 
a  return  thereon  that  the  defendant  could  not  be  found.  (Id.  §  77.)  In  an  action 
against  the  surety,  after  these  proceedings  have  been  had,  the  latter  cannot,  it  seems, 
be  permitted  to  contradict  the  constable's  return  on  the  execution,  that  being  conclu- 
sive against  him.  (Boomer  v.  Lane,  10  Wend.  525,  527.)  At  any  rate,  it  concludes 
the  surety  froip  alleging  that  the  defendant  had  property  in  the  county  sufGcient  to 
satisfy  the  execution.  (Id.)  In  Massachusetts,  upon  a  scire  facias  against  bail  taken 
upon  arrest,  the  bail  are  concluded  as  to  the  fact  of  arrest  by  the  officer's  return  on  the 
writ,  which  they  are  not  at  liberty  to  controvert  save  in  an  action  against  the  officer 
for  a  false  return.  (Bean  v.  Parker,  17  Mass.  Rep.  591,  600,  1.)  So,  in  scire  facias 
against  the  endorser  of  the  original  writ,  (under  a  statute  of  that  slate,)  the  return  of 
non  eU  invevius  on  the  execution,  is  conclusive  as  to  the  avoidance  of  the  principal  in 
an  action  against  tlie  endorser.  (Ruggles  v.  Ives,  6  Mass.  Rep.  494.)  If  the  return 
be,  that  the  body  is  taken  and  committed,  it  is  prima,  facie  evidence  of  tlie  principal's 
inability  to  pay,  to  be  controlled  only  by  evidence  of  his  having  paid.  (Id.)  A  similar 
statute  seems  to  exist  in  Maine,  and  there,  the  sheriff's  return  that  he  could  find  no 
property,  which  means  in  his  frecincts^  is  not  conclusive  evidence  of  inability  to  pay, 
and  does  not  therefore  prevent  the  indorser  from  showing  the  ability  of  the  principal. 
(Palister  v.  Little,  6  Greenl.  Rep.  350.)  In  debt  against  bail  to  the  action,  in  South 
Carolina,  a  memorandum  on  the  ca.  sa.  sued  out,  thus,'^^N.  £.  I.  per  Jackson,"  (Jack- 
son being  a  deputy  and  the  memorandum  in  his  hand  writing)  together  with  the  "fol- 
lowing return :  "  I  have,  by  my  deputy,  J.  T.  Smart,  made  diligent  search  for  .the  de- 
fendant, but  could  not  find  hinrh,  John  R.  Cleary,  sheriff,"  were  produced  ;  the  sheriff 
and  Jackson  were  both  dead  ;  Smart  was  sworn  and  denied  that  the  ea,  $a,  had  ever 
been  in  his  hands ;  yet  held,  that  the  whole  amounted  to  a  sufficient  return  under  the 
peculiar  circumstances.    (Mathewson  v.  Moore,  2  M'Cord's  Rep.  315.) 

Where  a  third  person  is  ip  a  situation  to  be  concluded  by  a  return,  and  thereby 
injured,  he  may  maintain  an  action  for  a  false  return  against  the  officer,  in  which  it  is 
always  competent  fur  th^  plaintiff  to  controvert  its  truth.  Accordingly,  in  Massa- 
chusetts, A.  attached  an  equity  of  redemption  of  B.,  and  C.  subsequently  attached  the 
same  equity ;  the  equity  was  taken  on  an  execution  in  A.'s  favor,  and  advertised  for 
sale,  but  the  advertisement  did  not  specify  any  place  of  sale.  A  sale  took  place,  and 
the  equity  brought  a  fair  price.  The  officer's  return  stated  that  he  had  advertised  the 
place  of  sale,  &c.  C.  having  afterward  obtained  judgment  and  execution  in  his  suit 
again^  6.,  brought  an  action  against  the  sheriff  for  a  false  return.  And  it  was  held, 
1.  that  the  return  made  was  false;  2.  that  it  was  so  far  conclusive,  as  that  the  equity 
passed  by  the  sale,  and  could  not  therefore  have  been  taken  on  C.'s  execution ;.  3.  that 
the  action  was  maintainable ;  and  4.  that  the  damages  recoverable  were  the  amount  of 
C.'s  judgment  with  interest  from  the  service  of  the  writ.  (Whitaker  v.  Sumner,  7 
Pick.  Rep.  551.) 

Thesheriff^ay  show  the  return  false  as  against  his  deputy,  in  an  action  on  the 
bond  of  the  latter,  to  recover  monies  which  the  former  had  been  compelled  to  pay 
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bymsoDof  an  escape  suflered  by  the  <leputy.    And  though  ihe  return  was  in  the 
band  writing  of  the  sheriff,  yet  held,  that  he  luight  prove  that  it  Was  the  custom  for  his 
deputies  to  deliver  to  him  all  process,  on  which  he  endorsed  such  returns  as  they  di- 
TCcted,aDd  that  such  custom  was  evidence  from  which  the  jury  might  infer  the  return 
to  be  the  act  of  tha  deputy.    (Naylor  v.  Serames,  4  Gill.  &  John.  378.) 
Retards  of  officers  are  usually  conclusive  tis  a  protection  in  favor  of  third  persons 
who  arc  bound  to  act  upon  them,  and  have  no  other  evidence  furnished  them  of  their 
aathority.   Thus,  assessors  in  Massachusetts,  in  order  to  prove  the  hieeting  which  ap- 
pointed them  competent  to  do  so,  need  not  go  behind  the  record  and  show  the  meet- 
iQgduly  warned.    The  return  is  ail  they  have  to  look  to,  and  this  cannot  be  contra- 
dicted in  order  to  render  their  conduct  illegal  and  themselves  liable  as  trespassefs. 
(Thayer  v.  Stearns,  1  Pick.  109,  112'.    Saxton  v.  M'Nimms,  14  Mass.  Rep.  820.)    So, 
doobtk«s,a8  to  judges,  justices,  &c.  who  are  in  many  cases  furnished  with  no  other, 
evidence  than, a  return,  of  their  jurisdiction  over  the  person.    (See  Case  v.  Redfield, 
7  Wend.  S98.)    See  this  case,  and  others  of  a  kindred  character,  cited  infra,  p.  1089. 
2.  Jit  to  foriies.    As  between  the  parties  to  the  process,  or  tlieir  privies,  the  return 
is  usually  conclusive,  and  not  liable  to  collateral  impeachment.    This  is  a  well  estab- 
liihed  general  rule,  one  necessary  to  secure  the  rights  of  the  parties,  and  give  validity 
tod  effect  to  ihe  acts  of  ministerial  officers,  leaving  the  persons  injured  to  their  redress 
ty  an  action  for  a  false  return.    (Per  Cur.  in  Small  v.  Hogden,  1  Lilt.  Rep.  16j  17. 
Bcanv.  Parker,  17  Mass.  Rep.  601.     Slayton  v.  Inhabitants  of  Chester,  4  id.  479. 
Whitaker  v.  Sumner,  7  Pick.  551,  stated  infra.    Caldwells  v.  Harlan,  S  Monroe,  851. 
Boynton  ▼.  Willard,  10  Pick.  169.    Whiting  v.  Bradley,  2  New-Hamp.  Rep.  79,  81 
Hawks  V.  Baldwin,  Brayt.  Rep.  85.)    It  is  not  clear  that  a  party,  even  in  chancery, 
can  be  allowed  to  aver  and  prove  the  falsity  of  a  return  fair  upon  its  face,  in  a  collate- 
ral mode,  without  a  direct  proceeding  against  the-ofiicer  himsein*    (Said  in  Sergeant 
of  the  Court  of  Appeals  v.  George,  5  Litt.  Rep.  198,  200,  per  Mills,  J.    See  Alshire 
▼•  Haise,  1  Wright's  Rep.  169, 17Q.)    In  Massachusetts,  the  sheriff 's  return  that 
dower  had  been  set  forth  by  three  disinterested  freeholders,  is  conclusive  between  the 
parties.    If  the  persons  were  not  freeholders,  the  sheriff  is  liable  to  the  party  injured 
for  afatec  return.    (Easterbrook  v.  Hapgood,  10  Mass.  Rep.  SIS,  S14.)    On  a  motion 
to  let  aside  a  sale  under  an  execution^  on  the  ground  that  B.  was  the  purchaser,  arid 
note.;  and  that  B.  before  the  sale-bond  was  executed,  gave  up  the  purchase  to  C, 
and  directed  the  sale  to  be  returned  in  C.'s  name,  who  accordingly  gave  a  bond  as  prin- 
cipal, B.  signing  as  surety ;  held,  that  the  bond  and  the  sheriff's  return  were  conclu- 
nre  as  against  the  defendant  in  the  execution,  that  C.  was  the  purchaser.    (Small  v. 
Hogden,  t  Litt.  Rep.  16,  17.)    A  return  upon  a  writ  of  habere  facias  possessionem, 
hai  been  held  conclusive  between  the  j)arties,  that  possession  was  delivered  as  stated 
in  the  return.    (M'Connel  v.  Bowdry's  heirs,  4  Monroe, 'S92,  399.    Smith  v.  Horn- 
back,  S  Marsh.  Ken.  Rep.  S92,  3.    Tribble  v.  Frame,  S  Monroe,  51.)    And  when  the 
heir  relies  on  the  possession  of  the  widow,  in  bar  of  an  ejectment,  such  return  is  con- 
citnive  against  both.    (M'Connell  v.  Bowdry's  heirs,  supra.)    In  Maryland,  held,  that 
the  sheriff's  schedule  of  goods,  returned  as  taken  and  delivered  in  an  action  of  replevin, 
at  the  salt  of  R.,  might  be  read  by  the  plaintifi;  (one  of  the  defendants  in  the  replevin,) 
in  an  actk>D  against  R.,  to  prove  R.  in  possession  of  the  goods  on  the  day  after  they 
were  fint  taken.    (Allender  v.  Riston,  3  Gill  &  John.  86.) 
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The  general  doetrioe  concluding  parties  by  these  returns,  was  held  in  Trigg  r. 
Lewis'  executors,  (S  Litt.  Rep.  129,  ISO,  1 , 2.)    There,  the  return  on  a  venditioni  expo- 
nas was  adjudged  conclusive,  on  scire  facias,  as  against  the  executors  of  the  plaintiff 
in  the  judgment  (who  sought  to  revive  it,)  that  thesheriffhad  sold  lands  under  the  judg- 
ment, and  so  satisfied  it  pro  tanto.      It  was  further  decided,  that  the  fact  of  A., 
(whose  name  appeared  in  the  sale-bond  as  one  of  the  securities  of  the  alleged  purcha- 
ser of  the  land,)  having  obtained  a  decree  in  chancery  for  a  perpetual  injunction 
against  all  proceedings  on  the  sale-bond,  on  the  ground  that  he  had  never  signed  it,  could 
npt  be  alleged  against  the  return.    "  It  only  proved  that  Lewis  (the  plaintiff  in  the 
judgment,)  or  his  representative^  were  precluded  by  a  decree  inper$onam,fTom  fur- 
ther proceedings  against  one  of  the  securities ;  but  it  did  not  prove  as  to  the  present 
plaintiffs  in  error,  (the  defendants  in  the  judgment,)  that  this  was  righlly  done;  be- 
cause the  present  plaintifis  were  not  parties  thereto,  and  their  rights  could  not  be  con- 
cluded by  it.    Moreover,  the  decision  of  the  chancellor  did  not,  and  with  propriety 
could  not,  destroy  the  return  of  the  officer  in  a  court  of  law."    (Id.  132,  3.)    Ii  was 
set  up  too  in  this  case  against  the  return,  that  the  executors  of  L.,  (the  present  plain- 
tiffs,) had  issued  scire  facias  on  the  sale-bond,  to  have  execution  against  the  alleged 
purchaser  and  B.  the  other  security ;  that  thepurchaser  pleaded  non  est  factum,  and 
that  the  issue  being  found  in  his  favor,  a  judgment  was  rendered^  discharging  him 
therefrom.  Per  Cur.,  (Id.  133)—"  The  same  objections  lie  to  these  proceedings.    The 
present  plaintifis  (in  error,)  were  not  parties,  and  the  return  of  the  officer  was  not  de- 
stroyed thereby,  as  between  the  original  parties  to  the  judgment."    On  the  subject  of 
controverting  the  return  by  allegations  enpais^  "  to  permit  it,"  say  the  courts  "  would 
contravene  a  well  settled  principle.     It  is  a  general  rule^  that  the  acts  of  ministerial 
officers,  as  far  as  the  rights  of  the  parties  affected  thereby  are  concerned,  must  be  ta- 
ken as  true,  when  brought  into  contest  collaterally,  and  can  only  be  impeached  by  di- 
rect proceedings,  such  as  those  which  make  the  officer  a  party."    (Id.  132.)    The 
court  admit  that  it  would  be  competent  to  rebut  or  destroy  the  return  by  record  evi- 
dence ;  (id  ;)  and  it  might  be  siiown  that  the  returi\"  had  been  annulled  and  set  aside 
by  the  proper  tribunal."    (Id.)    In  Wilson  v.  Hurst's  ex're,  (1  Peter's  C.  C.  Bep. 
441,)  the  marshal's  return  of  non  est  inventus  on  a  ca.  sa.,  was  held  to  conclude  the 
defendants  in  scire  facias  to  revive  the  judgment,  they  being  the  legal  representatives 
of  H.,  against  whom  it  was  rendered.    It  was  suggested  that  the  real  defendants  in 
the  case  were  the  terre-tenants,  and  that  the  rule  did  not  therefore  apply.    But  the 
court  refused  to  notice  any  parties  save  those  who  appeared  as  such  upon  the  record. 
In  Massachusetts,  in  entry  stir  disseizin^  a  slieriff's  return  to  an  execution,  of  an  ap- 
prisement,  dnd  seizin  delivered  to  thejawful  attorney  of  the  demandant,  who  was  the 
judgment  creditor,  will  conclude  in  respect  to  the  facts  stated,  as  against  the  defendant 
in  the  execution,  and  all  claiming  under  him ;   (Bott  v«  Burnell,  9  Mass.  Rep.  96 ;) 
"  and  all  other  persons,  so  far  as  it  is  evidence  of  formal  proceedings,  which  are  to  avail 
against  the  parties  subjected  to  the  authority  exercised  therein.    But  it  is  not  conclu- 
sive for  any  other  purpose."   (Id.  99.)    So  in  Vermont.   (Stevens  v.  Brown,  3  Venn. 
Rep:  420.    Eastman  v.  Curtis,  4  id.  616.    Hathaway  v.  Phelps,  2  Aik.  Rep.  84.  Sie- 
Tens  v.  Brown,  3  id.  420.)    And  in  Maine  also.    But  it  cannot  be  made  to  preclude 
evidence  that  the  levy  took  place  afler  the  death  of  the  judgment  debtor,  and  so,  that 
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the  whok proceeding  was  void;    (Alien  ▼.  The  Portland  Stage  Company,  8  Greenh 
SOT.)  It  concludes  as  ta  the  oiiieial  doings  under  it.    (Id.) 

The  rale  above  noticed,  concluding  the  parties,  applies  to  procefis  by  which  the  de- 
iendaniis  brought  into  court  The  defendant  cannot  show  the  falsity  of  the  return, 
as  to  the  facta  stated  in  it,  constituting  due  service,  by  way  of  objection  to  the  contin- 
uaooeof  the  suit ;  nor  can  be  controvert  it  in  any  material  part,  save  in  action  for  a  false 
return  against  the  officer.  (Slayton  v.  Inhabitants  of  Chester,  4  Mass.  Rep.  478. 
Wheeler  v.Lampman,  14  John.  Rep.  481.  Hunter  v.  Kirk,  4  HaWW  Rep.  877.)  So 
as  to  aietum  of  a  constaUe  on  an  attachment.  (Case  v.  Redfield,  7  Wend;  398.  Stia- 
sodv.Sdow,  1  Fairf.  Rep»  969.)  But  in  Connecticut,  a  different  doctrine  prevails; 
and  there,  a  return  of  an  officer,  on  mesne  as  well  as  final  process,  is  only  prima  facie 
eridcnoe,even  as  between  the  parties.  (Watson  v.  Watson,  6  Conn.  Rep.  334.  Butts 
▼.  Francia,  4  id.  434.)  But  conceded,  that  it  is,  in  general,  conclusive  as  against  the 
officer  iDaking  it.    (WilHams  v.  Cheesebrough,  4  Conn.  Rep.  356.) 

To  the  general  rule,  forbidding  the  impeachment  of  a  return  as  between  the  parties, 
tfaeie  ara?ariot]s  exceptions.  In  Pennsylvania,  a  return  to  a  fi.  fa.  of  "  debt  and  costs 
paidj'^iDade  two  years  after  the  proper  time  and  one  year  after  a  suit  commenced,  in 
whi<b  its  effect  wae  material,  was  held  open  to  a  collateral  impeachment  by  a  party. 
(Weidman  v.  Weitzel,  13  Serg.  &  Rawle,  96.  Williams  v.  Carr,  1  Rawle,  430,  483, 
3,  S.  P.)  Indeed,  it  is  laid  down  without  qualification  in  a  case  subsequently  decided, 
that  SB  irregular  and  illegal  return  may  be  inquired  into  and  impugned. .  (Meredith  v^ 
Shewafl,!  Pennsyl.  Rep.  497.)  Where  a  liberari  facias  was  returned  with  an  inquisi- 
tion of  extent,  stating  that  the  sheriff  had  caused  the  lands  extended  to  be  delivered, 
held,  that  it  was  competent  for  the  plaintiff  to  show,  and  that  too  by  the  sheriff,  that 
he  did  not  deliver  the  lands,  &c.,  and  so  the  plaintiff's  debt  was  not  satisfied:  for 
the  office  of  the  inquisition  is  only  to  determine  the  value  of  the  land  and  the  yearly 
rents  and  profits,  &c. ;  the  dielivery  of  the  land  takes  place  aAer  the  inquisition,  and  is 
the  act  of  the  sheriff  alone.  In  this  case  the  sheriff  had  endorsed  on  the  writ  the  fact 
of  the  proceedings  having  been  stayed^  which  had  been  erased,  and  he  was  held  com- 
petent to  show  also  that  such  erasure  was  not  ha  act«    (Id.) 

The  return  of  a  sheriff  was  said  not  to  be  conclusive  in  the  following  case:  A.  Bi 
and  C,  in  Virginia,  executed  a  forthcoming  bond,  to  release  the  goods  of  A*^  taken  on 
a  fi.  fa.  against  A.  and  B.  It  was  not  stated  in  the  bond  whether  B.  signed  as  princi- 
pal with  A.  Or  as  surety.  The  sheriff's  return  Stated  that  the  bonds  were  taken  of  A. 
and  B.,  with  C.  as  surety.  Judgment  was  obtained  on  the  bond,  execution  issued,  and 
the  iDoney  paid  by  C.  On  appeal  from  the  decision  of  a  motion  made  by  C.  to  com- 
pei  A.  and  B.  to  repay  such  money,  it  was  deemed  competent  for  B.  to  have  contra- 
dicted the  sheriff's  return  in  the  court  a  quo,  so  far  as  it  went  to  show  that  the  former 
•igned  as  principal.    (Cunningham  y.  Mitchell,  4  Rand.  189.) 

InNew-Yorkf  where  a  judgment  is  sought  to  be  used  between  the  parties  as  the 
^ndation  of  an  action  or  set«offj  it  is  competent  for  the  plaintiff  in  the  judgment  to 
eootradict  a  return  of  satisfaction  made  on  the  execution  issued  upon  the  judgment.  Ac- 
cordingly, where  an  endorsement  of  part  satisfaction  appeared  on  the -execution,  held, 
that  the  party  who  sought  to  use  the  judgment  as  a  aet-off,  might  show  that  the 
aauuQt  so  endorsed  was  the  proceeds  of  property  soM,  which  sale  was  subsequently 
aet  aiide  and  avoided.  (Dubois  t.  Dubois,  6  Wend.  416.  See  Codwiae  v.  Field,  9 
Vol.  L*  137 
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John.  Rep.  S63.)  And  though  there  be  a  return  of  levy,  neiiher  the  plaintiff  nor 
those  under  htm  are  precluded  from  showing  that  the  execution  was  not  satisfied. 
(Litt)e  y.  Delancey,  5  Binn.  266.)  So,  it  seems,  a  return  of  satisfaction  on  an  execu- 
tion, not  made  by  the  sheriff  in  the  course  of  his  official  duty,  but  in  violation  thereof, 
shall  not  estop  the  plaintiff;  as  if  he  take  a  note,  receipting  it  as  payment,  and  return 
satisfaction.  (Orange  Co.  Bank  v.  Wakeman,  1  Cowen's  Rep.  46 ;  and  see  id.  p.  47, 
note  (a),  and  tlie  cases  there  cited ;  Mumford  v.  Armstrong,  4  id.  553 ;  Armstrong  v. 
Garrow,  6  id.  465.)  And  in  an  action  of  assumpsit  against  the  officer,  held,  that  the 
plaintiff  in  a  ca.  $a.  might  sliow,  that  what  was  contained  in  ^he  return  thereon  by 
the  officer  as  to  the .  execution  being  satisfied  "  by  tlie  special  direction  of  the  plain- 
tiff," was  false.     (Townsend  v.  Olin,  5  Wend.  207,  209.) 

In  an  action  against  the  officer  expressly  for  a  false  return,  the  plaintiff  may  of  course 
controvert  it.  This  is  conceded  in  nearly  all  the  cases  cited  supra  ;  and,  under  such 
circumstances,  the  plaintiff  may  show  the  falsity  of  the  return  by  any  evidence  that  he 
can  produce  for  that  purpose,  whether  parol  or  written.  (Goodall  v.  Stuart,  2  Hen. 
&  Munf.  105, 113,  perTuc^ter,  J.  Whitaker  v.  Sumner,  7  Pick.  551.  See  alao  Gard- 
ner V.  HoBmer,  6  Mass.  Rep.  327;  Boynton  v.  Willard,  10  Pick.  1^9.) 

But  the  defendant  in  the  execution,  it'has  been  said,  shall  not  be  permitted  in  trover 
or  trespass  against  the  officer,  to  show  the  return  false  for  the  purpose  of  making  him 
liable  for  his  doings  under  the  process  in  that  form.  The  remed^v*  if  s^y^  i>  by  an  ac- 
tion on  the  case  for  a  false  return.  (Sias  v.  Badger,  6  New  Hamp.  Rep.  393.  See 
LiveriiQore  v.  Badgley,  3  Mass.  Rep.  487.)  So,  in  trespass  and  false  imprisonment 
against  the  plaintiff,  for  an  arrest  under  a  justice's  execution,  the  defendant  in  the  ex- 
ecution will  not  be  allowed  to  show  the  return  to  the  original  summons  false,  thoogb 
made  Ly  the  plaintiff  in  the  execution  himself,  he  being  a  constable,  and  though  the 
execution  issued  on  his  special  applica^tion.  The  remedy  is  by  an  action  for  a  fabe 
return.    (Putnam  v.  Mann,  3  Wend.  202.) 

3.  Jh  to  the  ojficer.  The  return  will  in  general  conclude  as  against  the  ofiicer ;  and 
he  will  not  be  allowed  to  question  its  truth.  (Purrington  v.  Loring,  7  Mass.  Rep.  388.) 
Accordingly,  where  an  officer  returned  on  a  warrant  of  distress  that  he  advertised  the 
goods  destrained  24  hours  before  sale,  held,  in  an  action  against  him  for  taking  the 
goods,  that  he  could  not  be  permitted  to  show  by  parol  that  he  in  fact  advertised  them 
forty-eight  hours  before  the  sale.  (Id.)  And  where  a  coroner  returned  upon  a  to.  m. 
that  he  had  received  the  amount  thereof  in  full,  "  according  to  the  special  directions 
of  the  plaintiff,"  held,  that  in  an  action  against  him  by  such  plaintiff  to  recover  the 
amount  of  the  ca.  sa.,  he  could  not  be  allowed  to  show  that  what  be  received  were 
Dotes,  and  that  they  were  taken,  not  in  payment  of  the  execution,  but  for  his  indem- 
nity against  a  threatened  prosecution  for  an  escape.  He  cannot  be  heard  to  gainsay 
the  truth  of  a  return  made  under  his  oath  of  ofiice.  (Townsend  v.  Olin,  5  Wend.  207, 
209.)  See  also  Denton  v.  Livingston,  9  John.  Rep.  98 ;  Scoit  v.  Seiler,  5  Watts,  235, 
945;  Williams  v.  Cheesebrough,  4  Conn.  Rep.  356,  360;  and  see  1  Coiven's  Rep.  47, 
note(B).  The  return  of  a  sheriff  to  a  ca.  sa.  of"  satisfied,"  is  evidence  in  an  action  against 
him  by  the  plaintiff  in  the  writ,  that  the  former  received  the  money  before  the  returo 
day ;  though  the  ca.  sa»  be  not  in  fact  returned  and  filed  till  after  the  return  day. 
(Armstrong  v.  Garrow,  €  Cowen's  Rep.  465.)  In  debt  against  the  sheriff  for  an  es- 
cape, bis  return  on  a  ea.  sa.  of  eejn  eorpue  et  eommittiturt  was  held  to  preelude  him 
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from  showing  that  he  did  not  arrest  the  prisoner  until  three  days  after  the  return  of  the 
writ,  as  that  would  contradict  his  return.  (Shewel  v.  Fell,  3  Yeates'  Rep.  17;  4  id.  47." 
S.  Con  appeal.)  So,  if  the  sheriff  tjb  turn  "  lands  sold,"  or,  "  in  custody,"  &c.  he  can- 
A>i,io  an  action  brought  against  him.  disprove  and  falsify  such  return.  (Id.)  This 
nile  applies  to  the  sheriif  when  sued  for  the  misconduct  of  his  deputy.  (Gardner  v. 
Hosmer,  6  Mass.  Rep.  8^.)  And  on  the  general  principle  above  stated  it  has  been 
said,  that  the  sheritT  is  not  a  competent  witness  to  impeach  his  return.  (Meredith  v. 
Shewall,  1  Pennsylv.  Rep.  496.)  But  he  is,  to  support  it.  (Id.  Cunningham  v. 
Mitchell,  4  Rand.  199.)  In  Vermont,  where  the  officer  was  commanded  t6  attach 
goods  and  chattels  to  the  amount  of  $20,  and  returned  that  he  had  attached  all  the 
hay,  funia,  oats,  and  peas,  in  the  defendant's  barn ;  held,  that  in  an  action  against 
him,  he  was  estopped  from  saying  there  was  no  such  property  there ;  arid  that  the 
command  in  the  writ  connected  with  the  return,  were  prima  fade  evidence  that  the 
property  levied  on  was  worth  $20 ;  (Barney  v.  Weeks,  4  Verm.  Rep.  146;)  and  this, 
even  though  the  return  state  that  he  levied  by  directions  of  the  plaintiff;  and  it  k 
doubtful,  as  we  have  seen,  whether  the  latter  fact  can  be  evidenced  by  the  return, 
(fd.  J46, 148 ;  and  see  supra,  p.  1084  and  the  cases  there  cited,  as  to  this  point.) 

But  this  rule  of  conclusiveness  as  against  the  officer,  has  its  exceptions.  Thus,  where 
an  officer  was  sued  for  malicious  prosecution,  in  procuring  the  plaintiff  to  be  indicted 
for  rescuing  G.  from  his  custody,  and  the  plaintiff,  to  shew  that  the  prosecution  was 
utterly  groundless  and  malicious,  produced  the  writ  on  wluch  G.  was  taken  by  the 
defendant,  together  with  a  return  thereon  signed  by  the  defendant,  stating  that  he  had 
arrested  G.  and  taken  bail ;  held,  that  tlie  officer  might  show,  by  way  of  rebutting  the 
evidence  thus  derived,  that  the  plaintiff  did  in  fact  rescue  G.  on  the  day  of  the  date  of 
the  return ;  that  G.  died  some  time  after  and  before  he  could  be  retaken ;  that  before 
knowledge  of  his  death  came  to  the  defendant,  the  plaintiff  offered  himself  and  another 
as  bail  for  G.'s  appearance,  and  that  the  defendant  having  agreed  to  accept  such  bail, 
made  said  return.  (Lewis  v.  Blair,  1  N.  Harop.  Rep.  68.)  So  where  tlie  officer  is 
prosecuted  for  not  seizing  and  selling  property  levied  on  by  him  under  an  attachment 
and  returned  as  the  property  of  the  debtor,  he  may  show,  notwithstanding  such  return, 
that  the  property  was  not  the  debtor's.  (Fuller  v.  Holden,  4  Mass;  Rep.  498.  Learn- 
ed v.  Bryant,  13  id.  224.  Tyler  v.  Ulmer,  12  id.  163.  Whiting  v.  Bradley,  2  N. 
Hamp.Rep.83.) 

And  the  return  of  an  officer  is  not  conclusive  evidence  against  him,  as  to  statements 
^rein  which  must  necessarily  be  mere  matter  of  opinion.  Accordingly,  where  an  officer 
defended  for  taking  goods,  on  the  ground  of  a  levy  under  an  attachment  returned  by  him 
as  served  on  a  particular  day  at  5  o^cloek^  held,  that  the  precise  hour  becoming  mate- 
rial, he  might  show  the  service  to  have  been  at  an  earlier  liour.  The  moment  of  levy 
must  be  understood  as  matter  of  opinion  only.  (Williams  v.  Cheesebrough,  4  Conn, 
^p.  S5«,  360, 1.  See  Kitridge  v.  Bellows,  4  N.  Hamp.  Rep.  424, 430, 1,  stated  infra.) 
Sc^  vhere  the  sheriff  returns  that  he  has  seized  goods  to  the  value  of  a  fi.  fa. ;  his  state- 
ment as  to  their  value  must  be  regarded  as  mete  matter  of  opinion,  and  will  not  con- 
clude him  on  that  point.  (Said,  per  Hosmer,  C\  J.,  in  Williams  v.  Cheesebrough,  su- 
pra; and  see  per  Kent,  C.  J.,  delivering  th^  opinion  of  the  court  in  Denton  v.  Living- 
Won,  9  John.  Rep.  96,  98,  9.)  In  Clerk  v.  Withers,  (2  Ld.  Raym.  1072, 6  Mod.  290,) 
Hoit,  C.  J.,  said,  that  the  sheriff  would  be  bound  by  the  value  returned.  (But  see  Sly  v. 
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Pinch,  Cro.  Jac.  514.  Also  Clutterbuck  v.  Jones,  15  East,  78.)  Clerk  v.  l^itbera. 
-was  adverted  4o  in  the  above  cases  from  the  New- York  and  Connecticut  reports,  and  by 
both  the  dictum  of  Holt,  C.  J.,  is  substantially  repudiated.  One  reason  given  by  the 
latter,  is,  th)it  when  the  sheriff  levies  on  goods  to  the  value  of  the  debt,  the  defendant 
is  discharged.  But  it  may  often  happen  that  the  property  seized  and  returned  as  the 
value  of  the  debt,  may  be  found  not  to  belong  to  the  defendant,  or  may  be  found  of 
iQqch  less  value,  by  the  fall  of  the  market  between  the  levy  and  sale,  or  by  means  of 
some  concealed  defect  or  infirmity ;  and  the  judgment  ought  not  to  be  considered  fur- 
ther satisfied  as  against  the  original  defendant  than  the 'amount  of  the  proceeds  of  the 
sale.  (Denton  v.  Livingston,  supra,  per  Kent,  C.  J.)  As  to  the  doctiine  of  satisiac- 
lion  by  l^vy,  with  respect  to  the  defendant  in  execution,  see  Wood  v.  Torry,  6  Wend. 
563 ;  Ladd  v.  Blunt,  4  Mass.  Rep.  403 ;  Hoy t  v.  Hudson,  i%  John.  Rep.  SOS ;  £x 
parte  Lawrence,  4  Cowen's  Rep.  417 ;  Jackson  v.  Bowen,  7  id,  21 ;  Ontario  Bank  v. 
Hallett,  8  id.  194 ;  Mickles  v.  Haskin,  1 1  Wend.  135 ;  Sbepard  v.  Rowe,  14  id.  SK60 ; 
Sullivan  V.  M'Kean,  1  N.  Hamp.  Rep.  371. 

Whether  the  return  of  an  officer  that  he  attached  the  property  in  dilute,  is  conclu- 
sive evidence  against  him,  in  trespass,  that  he  took  ii,  so  as  render  him  liable  therefor, 
an4  preplude  him,  as  against  the  defendant  in  the  writ,  from  proving  the  contrary,  is 
highly  questionable.  This  has  been  considered,  in  Massachusetts,  and  though  the 
court  admit  the  general  rule  forbidding  an  officer  to  falsify  his  own  return,  yet  they 
say,  that  evidence  to  show  the  officer  did  not  remove  the  property  would  not  expressly 
contradict  the  return,  and  they  incline  strongly  to  the  opinion  that  such  evidence  would 
be  admissible.  (Boynton  v.  Willard,  10  Pick.  166.)  And  where  an  attachment  is  re- 
turned tt  the  request  of  the  owner  of  the  property,  in  order  to  give  preference  to  a 
favored  creditor,  certainly  in  such  a  case  the  officer  could  not  be  charged  as  a  tres- 
passer; for  Dolenti  nonJU  injuria.  So  if  an  officer  returns  an  attachment  without  re- 
ipoying  the  property,  leaving  it  in  the  debtor's  possession  at  his  request ;  he  may  proye 
these  facts,  it  seems,  in  an  action  by  the  defendant  in  the  writ.  In  an  action  of  assault 
and  battery  against  an  officer,  the  return  of  an  arrest  would  not  be  conclusive  agaiast 
him,  for  the  debtor  might  have  submitted  to  it  without  any  Ibrce,  and  the  officer  may 
show  this  i^  his  defence.  (Id.  p.  169, 170,  per  Wilde,  J.,  delivering  the  opinion  of  the 
ppurt.) 

In  actions  brought  by  and  against  officers,  their  returns  are  sometimes  important  evi- 
dence/or them.  Thus,  in  trover  or  trespass  by  a  constable  for  goods  levied  on  by  him, 
his  return  is  prima  facie  evidence  of  the  levy.  (Cornell  v.  Cook,  7  Cowen^i  Rep.  SIO,  SIS. 
Loftin  V.  Hoggins,  3  Oev.  Rep.  10.  Staunton  v.  Hodges,  6  Verm.  Rep.  64.  Lowry 
V.  Cady,  4  id.  504,  5.  Eari  v.  Camp,  16  Wend.  563, 56^.)  Otherwise,  however,  in 
Massachusetts,  as  agaipst  another  officer  claiming  in  virtue  of  a  previous  levy.  (Mer- 
rill V.  Sawyer,  8  Pick.  397,  suted  ante,  note  165,  p.  155,  157.)  But,  in  New- York, 
not  only  is  sqch  return  admissible  in  favor  of  the  officer  to  prove  a  levy,  but  he  may  use 
it  to  identify  the  property  levied  on.  (SembU,  Spoor  v.  Holland,  8  Wend.  445,  T) 
And  where  the  endorsement  of  levy  on  an  execution  was  general,  e.  g.,  16,000  brick, 
the  court  said  the  officer  might  have  amended  his  endorsement  so  as  to  have  identi- 
^d  the  brick,  and  that  he  should  have  so  done.  (Id.  447.)  But  where  the  process 
returned  is  void,  the  return,  it  seems,  would  not  be  evidence  that  the  officer  bad  taken 
poaseasion  of  the  property  levied  on.    (Eari  v.  Camp,  16  Wend.  56i,  569,  570.) 
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In  an  actioo  by  the  sheriff  to  recover  the  purchase  money  of  land  sold  by  him, 
his  ovn  return  is  prima  facie  evidence  that  the  defendant  was  the  purchaser. .  (Hyskill 
V.  Givin^  7  Serg.  &  Rawie,  369.)  The  court  liken  it  in  principle  to  the  case  of  a  con- 
victioQ  by  a  justice,  which  is  evidence  in  his  own  Favor;  the  only  difference,  they  say, 
is,  thai  the  conviction,  where  the  justice  has  jurisdiction,  is  conclusive ;  but  that  is  be- 
cause it  is  a  judicial  determination  of  the  fact ;  the  act  of  the  sheriff  is  only  ministerial. 
(Id.  See  ante,  note  165,  p.  157.)  The  jury,  in  such  case,  owing  to  tlie  Kability  to 
mistake  on  the  part  of  the  sheriff,  as  to  who  was  the  bidder,  might  require  but  sh'ght 
proof  lo  counterbalance  the  return.  (Id.  p.  371.)  See  Salman  v.  Ranee,  3  Serg.  & 
Rawie,  S14,  per  Tilghman,  C.  J.,  as  to  the  mode  of  .proving  to  whom  land  was  struck 
o/by  the  sheriff.  A  private  memorandum  book  of  the  sheriff  is  not  evidence;  but 
the  proper  evidence,  it  seems,  would  be  the  oath  of  some  person  present  at  the  sale. 
(W.)  In  Tennessee;  in  an  action  by  the  sheriff  against  the  purchaser  under  an  execti- 
tion,  to  recover  the  purchase  money,  the  retu-n  of  the  sheriff  (he  having  paid  the  mo- 
ney to  the  plaintiff  in  the  execution)  is  admissible  in  favor  of  the  sherifl^  but  open  ta 
impeachment.  (Nicbol  v.  Ridley,  5  Yei»g.  63.)  To  what  extent  the  force  of  this  evi- 
dence shall  go,  however,  is  not  very  clearly  defined  by  the  case.  It  seems  to  have  been 
regarded  like  a  memorandum  of  sale  within  the  statute-  of  frauds.  (Id.  p.  65.)  So,  it 
seems,  a  rctOrn  is  evidence  for  an  officer  iu  an  action  by  him  to  recover  his  fees.  (Hu- 
ger's  admV  v.  Osborne,  1  Bay's  Rep.  318.) 

In  actions  brought  against  officers,  their  returns,  regular  on  their  face,  will 
generally  be  prima  facie  evidence  for  them.  (Stanton  v.  Hodges,  6  Verm.  Rep.  ' 
W.  Hathaway  v.  Goodrich,  6  id.  65.)  This  is  conceded  in  most  of  the  above 
caaes,  where  parties  have  been  allowed  to  impeach  such  returns  in  actions  agaiifst 
officers.  In  all  actions  brought  expressly  for  a  false  return,  the  onus  lies  on  the 
plaiotif.  (Davis  v..  Johnson,  8  Munfl  81.  And  see  the  cases'  cited  supra,  pp.  1089, 
1090.)  So,  in  trespass  or  trover,  as  we  have  seen,  by  the  defendant  in  an  ex- 
tcution,  the  officer's  return  has  been  deemed  to. operate  conclusively  in  his  favor.  (Sias 
V.  Badger,  6  N.  Hamp.  Rep.  393.)  And  where  a  constable  served  a  summons  issued  . 
by  a  justice  in  the  constable's  own  favor,  and  the  constable  proceeded,  took  judgment, 
and  obtained  execution,  whereon  the  defendant  was  arrested ;  held,. that  the  return  of 
the  constable  upon  the  summons  was  conclusive  in  his  favor,  in  an  action  of  trespass 
and  false  imprisonment  against  him  for  the  arrest  under  the  execution.  The  party  in- 
jured should  have  brought  his  action  for  a  false  return.  (Putnam  v,  Mann,  3  Wend. 
^)  But  in  an  action  on  the  case  against  an  officer  for  neglecting  to  leave  a  copy  of  the 
writ  upon  which  he  had  attached  property  together  with  the  return,  with  the  town 
ctefk,  until  late  in  the  aflernoon  of  the  second  day  after  the  levy,  whereby  other  cred- 
itors gained  priority ;  held,  that  the  officer's  return  of  his  having  levied  and  left  a  copy, 
vhich  return  was  dated  on  the  day  of  actual  levy,  was  not  conclusive  in  his  favor  that 
he  had  left  a  copy  on  the  day  of  levy.  (Kittridge  v.  Bellows,  4  N.  Hamp.  Rep.  424.) 
^  io  an  action  for  an  escape,  the  officer's  return  of.  rescue  is  not  conclusive  in  his 
favor.    (Adey  v.  Bridges,  3  Stark.  Rep.  189.) 

^  Ato  purchasers.  Several  cases  have  incidentally  occurred  supra,  showing  in 
*Kne  degree  the  light  in  which  a  purchaser  under  an  execution  stands  with  respect  to 
the  officer's  reHirn  tliereon.  This  doctrine  is  different,  in  different  states ;  and  it  may 
not  be  impertinent  to  cite  a  few  of  the  local  cases  more  directly.    In  several  of  the 
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• 
states,  a  purchaser's  title  to  real  property  may  be  derived  under  a  statute  extentj  or  title 
of  record,  aad  then  the  general  rule  is,  that  every  thing  essential  to  the  title  m^sl  ap- 
pear on  record.  (United  States  v.  .Slade,  2  Mason,  76,  per  Story,  J.)  The  doings  of 
th&  officer,  &c.  roust  in  such  cases  be  returned,  and  the  return  roust  show  that  all  the 
statute  requisites  lor  translerrihg  the  property  have  been  complied  with.  (Metcalf  v. 
Gillet,  5  Conn.  ftep.  400.  Pendleton  v.  Button,  S  id.  406.  Ladd  v.  Blunt,  4  Mass. 
Rep.  402.  Williams  v.  Amory,  14  id.  28.  Eastman  v.  Curtis,  4  Verm.  Rep.  616. 
See  Jackson,  ex  dero.  Kane,  v.  Siernbergh,  1  John.  Cas.  155.)  No  defects  in  the  re- 
turn can  be  supplied  by  parol.  (See  the  cases  supra ;  also  Wellington  v.  Gale,  IS 
Mass.  Rep.  483 ;  Williams  v.  Brackett,  8  id.  240 ;  Davis  v.  Maynard,  9  id.  342.)  Nor 
can  such  return,  if /air  upon  its  face,  be  invalidated,  explained  or  altered,  as  against 
the  purchaser,  by  parol.  (Boody  v.  York,  8  Greenl.  272.  See  Pitts  v.  Clark,  2  Root's 
Rep.  221 ;  Davis  v.  Maynard,  9  Mass.  Rep.  24S ;  Purrington  v.  Loriog,  7  id.  246.) 
The  return,  though  not  made  until  long  after  the  return  day,  yet  if  made  and  filed  be- 
fore it  is  offered  in  pvidencc,  is  sufficient  evidence,  in  these  cases,  of  title.  (Prescottv. 
Peltee,  S  Pick.  331.  Welsh  v.  Joy,  13  id.  577.  logersoll  v.  Sawyer,  2  Pick.  276, 279. 
United  States  v.  Slade,  2  Mason,  71.    Emerson  v.  Towie,  5  Greenl.  197.) 

Whether  a  return  is  necessary  to  the  purchaser  in  making  title  to  an  equity  of  re- 
demption sold  under  execution  in  Ma^achusetls,  quere.  (See  Ingersoll  v.  Sawyer,  9 
Pick.  Rep.  276,  279,  280 ;  Welsh  v.  Joy,  13  id.  477.) 

In  New-York,  the  title  of  a  purchaser  of  lands  under  a  fi.  fa.  does  not  depend  upon 
the  return  of  the  officer;  he  need  show  no  return;  nor  will  it  affect  him  though  the 
return  made  be  incorrect,  irregular  or  insufficient.  It  is  enough  for  him  that  tlie  officer 
had  authority  to  sell,  and  did  sell  to  him  and  executed  a  deed.  (Jackson,  ex  den. 
Kane,  v.  Sternbergli,  1  John.  Cas.  163.  See  Ingersoll  v.  Sawyer,  2  Pick.  Rep.  879, 
380.)  A  purchaser  may,  however,  use  the  return  in  the  deraignment  of  title,  and 
though  it  do  not  particularly  describe  the  lands,  they  may  be  identified  by  parol  evi- 
dence.   (Ten  Eyck  v.  Walker,  4  Weiid.  462.) 

A  doctrine  similar  to  that  of  New-York,  has  been  held  in  the  supreme  court  of  ibe 
United  States,  on  the  question  arising  whether  a  sale  of  real  property  by  the  mar> 
fihal  after  the  retqrn-day,  would  be  valid  as  in  favor  of  a  purchaser.  "  The  purcha- 
ser," says  Johnson,  J.,  delivering  the  opinion,  "  depends  on  the  judcrmeot,  the  levy, 
and  tile  deed.  Ail  other  questions  are  between  the  parties  to  ^he  judgment  and  the 
marshal.  Whether  the  marshal  sells  before  or  after  the  return,  whether  he  makes  a 
correct  return,  or  any  return  at  ail  to  ihe  writ,  is  immaterial  to  the  purchaser,  provi- 
ded the  writ  was  duly  issued,  and  the  levy  made  befone  the  return."  (Wheaton  v. 
Sexton,  4  W  heat.  Rep.  503,  506.)  As  lo  the  sherjfl"'s  right  of  selling  after  the  return- 
day  in  North  Carolina,  see  Barden  v.  M'Kinne,  4  Hawks'  Rep.  279. 

In  Tennessee  also,  the  rule  has  been  laid  down  that  the  purchaser's  title  cannot  be 
made  to  depiend  upon  the  return.  The  court  cite  the  above  cases  from  Johnson 
and  Wheaton,  and  expressly  adopt  the  principles  there  laid  down  to  their  full  extent. 
(Mitchell  V.  Lipe,  8  Yerg.  179.)  In  this  case  the  sheriff's  return  was'  relied  on  as 
agaiAst  ihe  purchaser,  to  prove  that  the  property  was  sold  subject  to  a  deed  of  trust, 
as  stated  therein ;  but  held,  tliat  the  return  was  no  evidence  of  the  existence  of  such 
deed.  (Id.  183.)  The  return,  however,  may  be  used  by  the  purchaser  as  a  link  in 
his  chain  of  title.    (Nichol  v.  Ridley,  5  Yerg.  65.)    A  statute  of  that  state  requires 
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that  before  sale,  the  property  shall  be  advertised  in  a  -particular  manner,  or  the  sale  be  - 
void ;  and  held,  that  a  want  of  compliance  with  the  statutory  requisite  might  be 
BhowD  to  defeat  the  title  of  the  purchaser ;  and  parol  evidence  was  received  for  such 
purpose  even  in  contradiction  of  the  officer^s  return.  (Loyd  v.  Anglin,  7  Yerg.  438. 
Trou  v.  Gordon,  1  id.  469.  Rogers  v.  Jennings,  3  Id.  308.  Mitchell  v.  Lipe,  8  id. 
181.)   See  Whitaker  v.  Sumner,  7  Pick.  551. 

So  in  Louisiana,  a  sale  under  an  execution,  without  the  officer  having  advertised 
aeourding  to  law,  is  void,  and  this  may  be  shown  to  defeat  the  title  of  a  purchaser. 
(Delogny  v.  Smith,  3  Mill.  Lou.  Rep.  4fd,  421.  See  4  Mart.  Lou.  Rep.  513.  1 1  id. 
609,711.) 

As  to  the  sufficiency  and  force  of  returns  with  respect  to  purchasers  of  real  estate  in 
Marybnd,8ee  Fenwick  v.  Fbyd,  1  Harr.  &  Gill.  172,  174.  Clark  v.  Belmar,  1  Gill. 
k  JohD.  448.  Williamson  v.  Perkins,  1  Harr.  &  John.  449.  Fitzhugh  v.  Hellen,  3 
id.  306.   Thomas  v.  Turvey,  1  Harr.  &  Gill.  172. 

"The better  opinion  seems  to  be,  that  a  purchaser  of  personal  property  sold  under 
execution,  may  prove  the  levy  4ind  sale  to  have  been  legal,  and  will  then  be  permitted 
to  retain  the  property,  whether  the  officer's  return  be  true  or  false,  formal  or  informal." 
(Whiting  V.  Bradley,  2  N.  Hamp.  Rep.  82.  See  also  Barden  v.  M'Kinne,  4  Hawks' 
Kep.  379.  Titcomb  v.  Union  Marine  Ins.  Co.  8  Mass.  Rep.  335.)  But  see  Ham- 
matt  v.  Wyman.  9  Mass.  Rep.  138.  Howe  v.  Starkweather,  17  Mass.  Rep.  343. 
Kimball  V.  Lopez,  7  Lou.  Rep.  (Curry,)  173,  175,  6.)  A  purchaser  may  use  the  re- 
turn as  eTidence  for  him  in  showing  his  title.  (See  Pigot  v.  Davis,  3  Hawks'  Rep. 
25,  to  38.) 

TbefoUowing  miscellaneous  cases  may  be  looked  into  as  showing  in  general  what  is 
to  be  intended  with  respect- to  returns ;  how  they  are  to  be  construed ;  their  sufficien- 
cji  effect,  &c.,  as  adjudged  by  several  courts.  3  Whart.  Rep.  31 1.  3  Dana,  93. 
!<!'  3i7.  Id.  459.  Litt.  Sel.  Cas.  434.  3  Bail.  505.  Id.  493.  9  Mass.  Rep.  343. 
8id.S40.  7  id.  346.  14  id.  315.  1  Pick.  109,  113.  13  id.  305.  4  Verm.  Rep. 
616.  Brayt.  Rep.  39.  1  Alab.  Rep.  374.  4  N.  Hamp.  Rep.  39.  3  id.  347.  3  id. 
310.   id.  807.    14  John.  Rep.  481. 

9*  idf  Co  ,^mendmentM.  The  returns  spoken  of,  supra,  when  defective  and  insuffi-' 
cient  for  the  purposes  of  evidence,  are  sometimes  amendable.  The  doctrine  on  this 
subject,  bowiever,  rests  so  much  upon  local  rules  of  practice  and  judicial  discretion, 
and  is  moreover  so  of\en  modified  tq  meet  the  varying  circumstances  of  particular  ca- 
^  that  to  attempt  anything  like,  a  complete  view  of  it  as  held  and  applied  by  the 
difierent  courts  in  this  country,  would  be  wandering  into  details  at  once  both  perplex- 
ing and  profitless.  We  shall,  therefore,  notice  a  few  of  the  leading  authorities,  and 
content  ourselves  with  a  general  reference  to  some  of  the  others. 

AmeDdmeotd  are  sometimes  allowed  to  be  made  by  the  officer  himself,  without  per- 
^omm  of  the  court  In  Massachusetts,  the  rule  has  been  laid  down  that  an  officer 
can  amend  his  return,  without  special  permission,  aX  any  time  before  it  is  actually  de- 
ported in  the  clerk's  office;  for  until  then,  the  return  does  not  become  matter  of 
'ceord,  and  is  under  bis  own  control.  (Webb  v.  Joy,  13  Pick.  Rep.  477.  See  Spbor 
^«  HoUaod,  8  Wend.  443,  447.)  Purchasers  may  spply  to  the  court  to  have  a  return 
^ineoded.   (See  Fowble  v.  Raybergh„4  Hamm.  Rep.  45.    Clarke  v.  Belmear,  1  Gill. 
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&  John.  443,  4,  et  seq.    See  Owen  V.  Simpson,  3  Walts'  Rep.  87.)    And  parties  alio. 
(See  Williams  v.  Rogers,  5  John.  Rep,  162.) 

The  court  will  allow  an  amendment  sometimes  on  motion  of  the  officer  and  for  his 
benefit;  but  where  a  long  time  had  elapsed,  and  the  officer  then  asked  leave  to  amend 
in  respect  to  the  omission  of  an  essential  fact,  which  might  have  rendered  him  liable 
in  an  action,  the  court  held  that  the  amendment  could  not  be  allowed ;  that  it  would 
be  unsafe  to  expose  officers  to  so  much  temptation,  &c.  (Thatcher  v.  Miller,  13 
Mass.  Rep.  370.  1 1  id.  413,  S.  C.  See  Emerson  v.  Upton,  9  Pick.  170.  Rittredge 
V.  Bellows,  4-N.  Hamp.  Rep.  431.  Means  v.'  Osgood,  7  Greenl.  146,  7.)  But  there 
is  no  fixed  rule  as  to  time ;  and  an  officer  has  been  allowed  to  amend  bis  return  sever- 
al years  aAer  its  date.  (Rucker  v«  Harrison,  6  Munf.  181.  Fowble  v.  Raybergh,  4 
Hamm.  Rep.  45.)  In  Pennsylvania,  a  shcriflf  may  be  pepmitted  to  amend  his  return, 
made  under  a  mistake  of  (act,  if  the  application  be  made  within  a  reasonable  time ; 
but  af\er  action  brought  against  him  for  an  escape,  issue  joined  ihereiD^and  the  cause 
brought  to  trial,  it  was  held  be  could  not  thus  be  allowed  to  relieve  himself  from  re- 
sponsibility. (Scott  v.  Seiler,  5  Watts'  Rep.  335.)  Where  a  sheriff'  levied  upon 
property  of  A.  supposing  il  to  belong  to  B.  the  defendant,  and  a(\er  sale,  made  his  re- 
turn, and  brought  the  money  into  court;  and  A.  sued  him  therefor  and  recovered ;  Ihe 
sherifi*,  on  his  own  motion,  was  allowed  to  amend  his  return  so  as  to  set  forth  that  no 
property  was  to  be  found ;  and  held,  that  he  might  have  leave  to  withdraw  the  mon- 
ey in  court.  (Smith  v.  Daniel,  3  Murph.  Rep.  138.)  An  amendn^nt  of  a  return  has 
been  aUowed  after  the  officer's  death,  on  motion  of  his  representatives.  (Fowble  v. 
'  Raybergh,  4  Hamm.  Rep.  45.) 

The  return  cannot  be  amended,  eveq  by  order  of  the  court,  so  as  to  affect  the  rights 
of  persons  not  parties  to  the  suit,  acquired  before  amendment  made.  Accordingly, 
where  an  officer  returned  on  a  writ  that  he  bad  attached  land  of  the  debtor  on  a  cer- 
tain day,  before  which  day  a  mortga^^  made  by  the  debtor  had  been  put  on  record ; 
and  the  officer  subsequently  by  Jeave  of  the  court,  amended  his  return  so  as  to  date 
his  levy  on  the  attachment  before  the  record  of  the  mortgage ;  held,  that  the  amend- 
ment could  not  prejudice  the  mortgagee's  title.  (Emerson  v.  Upton,  9  Pick.  Rep* 
'167.  Freeman  v.  Paul,  3  Greenl.  Rep.  360.  See  also  Putnam  v.  Hall,  S  Pick.  445. 
Means  v.  Osgood,  7  Greenl.  146.) 

The  following  references  to  local  authorities  will  further  illustrate  the  above  doctrine 
as  to  amendments.  Massachusetts:  1  Mass.  Rep.  3SS;  id.  109,  1  IS;  8id. S40; 
10  id.  951;  11  id.  481;  9 id.  917.  Virginia:  6  Manf.  181.  Ohio:  4  Hamm.  45. 
New-Hampshire:  9  N. Hamp.  Rep.  83;  4  id.  431.  Maine s  7  Greenl.  146;  8  id. 
960;  id.  99;  6  id.  169.  Pennsylvania:  9  Whart.  Rep.  911;  3  Watts' Rep.  87 ; 
5  id.  935.  Whart  Dig.  9d  ed.  p.  18,  et  seq.  ,  South  Carolina^  9  Bail.  499.  New- 
York:  Grab.  N.  Y.  Prac.  9d  ed.  649,  to  670;  5  John.  Rep.  169;  8  Wend.  443, 
447. 

6.  Jh  to  the  mode  of  proof.  We  find  but  few  cases  relating  directly  to  the  mode  of 
proving  a  return.  In  general,  however,  an  execution  and  return,  when  filed,  become 
part  of  the  records  of  the  court,  and  may  be  proved  in  the  same  manner  as  other  rec- 
ords, by  office  copies,  certified  copies  under  seal,  exemplifications,  &c.  (See  Pigot  ▼. 
Davis,  3  Hawks'  Rep.  95.  Gardner  v.  Hosmer,  6  Mass.  Rep.  397.  Nkbd  v.  Rid- 
ley, 5  Yerg.  63, 65.    Beattie  v,  Robin,  9  Verm.  Rep.  181.    Stevens  v.  Adams,  Brayt. 
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Rep.  99.  Welsh  ▼.  Joy,  13  Pick.  477,  et  seq.  Jackson,  ex  dem.  Kane  v.  Stern- 
berg, 1  John.  Gbs.  ]  53.) 

h  New-ITork,  the  return  of  a  constable  on  a  justice's  execution,  may  be  proved  by 
a  duly  authenticated  transcript  from  the  docket  of  the  justice.  (See  2  R.  S.  369,  § 
846.) 

In  New-Hampshire  it  is  said,  that  the  *' regular  course  tor  a  sheriff  -who  has  sold 
goods  under  an  execution,  is,  to  make  a  return  of  his  doings  to  the  court  from  which 
the  execution  issued.  But  it  is  not  uncommon  with  officers,  in  particular  if  the  exe^u- 
tbo  is  oot  satisfied  in  full,  to  deliver  the  execution  and  return  to  the  creditor  or  his  ^t- 
toniey.  If  any  suit  is  brought  for  taking  the  goods,  the  execution  is  sent  to  the  clerk, 
ud  copies  of  the  execution  and  return  are  procured,  and  these  are  the  proper  evi- 
dence of  what  was  done  by  the  officer."    (Sias  v.  Badger,  6  N.  Hamp.  Rep.  394,  5.) 

And  where  the  officer  was  sued  in  trover  (or  taking  goods  under  an  execution,  which, 
together  with  the  returns  thereon,  were  traced  to  the  hands  of  the  agent  of  the  defend- 
ant in  exeeution,  (the  now  plaintiff,). and  it  appeared  that  due  notice,  had  been  given 
to  produce  them ;  held,  that  the  officer  might  give  parol  evidence  of  the  returns,  &c. 
(Sias  V.  Bidger,  supra.)  "  It  is  but  ju«t  tinder  the  circumstances,"  say  the  court,  "  to 
permit  such  secondary  proof  of  the  regularity  of  his  (the  officer's)  proceedings  as  he 
nay  be  able  io  make,  and  did  the  circumstances  require  it,  the  court  would  not  hesi- 
tate to  presume  the  proceedings  to  have  been  regular  until  the  plaintiff  should  show 
the  contrary."    (Id.) 


NOTE  742— p.  399. 


An  ancient  extent  of  crown  lands,  found  in  the  proper  office,  and  purporting  to  have 
^  taken  by  a  steward  of  the  king's  lands,  and  f()l]owing  the  directions  of  the  statute, 
4  £d.],  will  be  presumed  to  have  been  taken  under  a  competent  anthority,  though  the 
commission  cannot  he  found.  (Rowe  v.  Brenton,  8  Barn.  &  Cress.  765.  3  Mann.  & 
J^yl.  164,  S.  C.)  So,  an  old  inquisition, |>o<^  mortem,  may  be  read  in  evidence,  without 
Fencing  the  commission  upon  which  it  issued ;  but  it  is  necessary  to  prove  that  such 
^  commaiiop  did.  actually  issue,  which  may  be  done  viva  voce,  (Anderton  v.  Magaw- 
^  On  error)  3  Bro.  P.  C.  588.) 


NOTE  743— p.  392. 

A  copjr.of  a  copy  of  the  decree  is  net  admissible.    (Whitacre  v.  M'llbaiiey,  4^unf. 
Kep-  810.   See  ante,  note  730,  p.  1065,  6,  and  cases  there  cited.) 


NOTE  744— p.  392. 

^rwise,  however,  it  seems,  where  the  decree  purports  to  recite  merely  the  «l6- 
''"'wofthe  hill  and  answer.    (Gresley's  Eq.  Ev.  109,  110,  and  note  (h).) 

A  decretal  order,  reciting  the  substance  of  a  former  decree,  will  not  prove  the  latter. 
(Wikoo  ▼,  Comne,  2  John.  Rep.  280.    Winans  v.  Dunham,  5  Wend.  47,  48.) 

Vol.  !.•  138 
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NOTE  746— p.  393. 

The  lefiroed  author  of  Greeley's  equity  evidence  says,  <<  It  is  not  easy  to  see  the 
ground  of  this,  lor  the  objection  (that  the  bill  and  answer  should  be  produ<$ed)  applies 
to  an  exemplification  just  the  same  as  to  an  examined  copy,  and  their  not  heing  rec- 
ords does  not  appear  a  sufficient  reason  for  a  distinction ;  but  it  seems  to  have  been 
held  for  law  in  a  case  in  the  exchequer,  Sergeant  Maynard  boldly  assuring  the  court 
that  nothing  was  more  common."  (Gresley's  Eq.  Ev.  110.)  The  exchequer  case 
referred  to,  is  Trotter  v.  Blake,  13  Mod.  331. 

To  shew  a  matter  re$  judicata  in  the  court  of  chancery,  an  exemplification  of  the  bill, 
answer  and  decree,  is  sufiicient  evidence  in  a  court  of  law,  without  shewing  an  actual 
enrolment  of  the  decree.  (Winanis  v.  Dunham,  5  Wend.  Rep.  47.  Bates  v.  Dela- 
van,  5  Paige,  399,  303,  4.)    See  also  ante,  note  639,  p.  923. 


NOTE  746— p,  393; 


Blower  v.  HoUis,  1  Croro.  &  M.  393.    3  Tyr.  351,  S.  C.    Gresley's  Eq.  Ev.lOB 
to  1 10.    Rose.  Cr.  Ev.  1^7, 8. 


NOTE  747— p.  393. 


In  Gardere  v.  The  Columbia  Ins.  Co.  (7  Johns.  Rep.  514,)  in  an  action  on  a  poficy 
of  insurance,  the  plaintiff  for  the  purpose  of  proving  the  fact  that  certain  sugar  iosared 
had  heen  condemned  by  the  vice-admiralty  court  at  Antigua,  produced  a  copy  of  the 
decree  duly  authenticated.  It  was  contended  that  all  the  proceedings  previous  to  the 
decree  ought  to  be  shown ;  but  the  court  held  otherwise,  saying,  that  if  there  was  a 
doubt  as  to  the  sentence,  hy  omissions  or  ambiguity  appearing  on  the  &ce  of  the  rec- 
ord, it  might  be  proper  to  require  such  proof.  This  could  not  exist  here.  The  de- 
cree read  in  evidence  explicitly  states  the  fact  material  to  he  proved  by  the  plaintiff. 
(Id.  519.)  See  also  Marshall  v.^The  Union  In.  Co.  2  Wash.  C.  C.  Rep.  452.  Hour- 
quebie  v.  Girard,  id.  213.  The  above  cases  show  that  the  question,  as  to  what  por- 
tion of  the  proceedings  should  be  produced,  will  depend  materially  upon  the  particahr 
facts  sought  to  be  proved.    On  this  subject,  see  ante,  note  713,  p.  1059. 

As  to  the  necessity  of  proving  the  proceedings  in  admiralty,  anterior  to  the  sentence 
of  condemnation,  where  title  is  sought  to  be  established  under  the  latter,  see  La  Ne- 
xeyda,  »  Wheat.  108, 168,  9  per  Story,  J. 


NOTE  748— p.  393. 
See  Gre»ley*8  Eq.  Ev.  108,  9,  110. 


NOTE  749— p.  393. 
See  ante,  note  647,  p.  929.    Gresley's  Eq.  Ev.  108,  9. 
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NOTE  7S0— p,  S9S. 

^here  it  may  be  used  as  such,  and  under  what  limitationsi  see  ante,  notes  642,  8, 
^^•8.7,8,  p.  926,  ct  aeq, 

'oNe^^-Yurk,  a  defendant's  answer  to  a  bill  of  discovery  ahsrging  bim  with  having 
v^^^  a  judgment  to  defraud  bis  creditors,'  &c.  or  with  being  a  party  to  a  conveyance 
^^^^ument  of  any  estate  in  lands,  goods,  &c.  mada  with  intent  to  defraud  purcba- 

)tn,  CTcditors,  8lc.  or  charging  any  fraud  affecting  the  right  or  property  of  others, 

M  Dot  be  read  against  fiim  on  an  indictment  for  such  fraud.    (2  R.  S.  (new  ed.) 

108, 5§  44, 45, 46,  47.)  .  . 


NOTE  751— p.  894. 

The  case  of  Hen nell  v.  Lyon,  cited  in  the  text,  has  been  regarded  as  going  to  the 
extreme  of  the  principle  upon  which  it  is  founded,  and  as  being  of  questionable  au- 
thorify.  (Per  Garrow,  B.,  and  Hullock,  B.,  in  Rees  v.  Bowen,  1  M'Clell.  &  Younge, 
391, 2.)   See,  however,  Studdy  v.  Sanders,  2  Dowl.  &  Ryl.  849. 

But  there  is  a  distinction  between  an  answer  of  a  party  and  his  qffidavit  made  in  the 
chancery  suit,  and  found  on  file.  An  examined  copy  of  the  latter  will  not  be  received^ 
wiihoQt  stricter  proof  of  identity  than  would  be  required  in  the  case  of  an  answer. 
(Rees  V.  Bowen,  supra,  p.  988,  391, 3.)  SetMe,  that  if  the  affidavit  appeared  to  have 
been  osed  by  the  party  in  chancery, it  might  be  admitted.  (Rees  v.  Bowen,  supra.  See 
Highfield  Y.  Peake,  1  Mood.  &  Malk.  109,  et  seq.;  Rex  v.  James,  1  Show.  Rep.  897.) 

Is  Studdy  v.  Sanders,  (3  Dowl.  ScHyl.  847,)  ad  cffice  copy  of  an  answer  in  chancery 
was  held  adoiissible  in  the  K.  B.  to  prove  a  partnership  between  the  defendants ;  and 
^  clerk  of  the  defendants*  solicitor  was  deemed  a  proper  witness  to  identify  the  de- 
fendaDts  as  parties  to  both  suits,  though  he  knew  nothing  except  frdm  his  intercourse 
with  them  in  a  professional  way  in  conducting  the  suit  in  chancery.  Quere,  whether 
it  ahoold  not  have  been  an  examined^  instead  of  an  o^lee  copy,  as  the  suits  were  in  diP- 
**'wia»Tta.    See  ante,  note  724,  p.  1068. 


NOTE  75a— p.  894. 

S«Jervi8v.  White,  8  Ves.  jun.  812,  818;  Roscoe's  Cr.  Ev.  157;  Thompson  v; 
CroBthwaite,  2  Young  &  Jer.  512. 

^Grealey's  Ek\.  Ev.  185,  n.  (s),  and  post^  note  756,  as  to  proving  depositions,  &c. 
*«*«e  and  the  like  cases. 


NOTE  758— p.  895. 
^  Mte,  notes  658,  9,  660,  and  the  cases  there  cited,  on  the  subject  of  depositioiis 

^^  Itneet  tn  the  nartiea. 


^  ivipect  to  the  parties. 
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I^OTE  764— p.  395. 

It  was  not  the  practice  in  England  to  enroll  the  pleadings  until  1636;  they  were 
left  loose  in  the  office  and  liable  to  be  lost*    (Gresley's  £q.  Ev.  185.) 


NOTE  755--p.  395. 

See  ante,  note  658,  p.  934,  note  675,  p.  940,  for  several  eases  where  depositions,  &c 
have  been  used  to  contradict  a  witness.  Also  Highfield  v.Peake,  I  Mood. &Ma]k. 
109,110,111. 


NOTE  756— p.  395. 


See  Gresley's  Eq.  Ev.  Ill ;  Rose.  Cr.  Ev.  158 ;  Stoddart's  lessee  v.  Manning,  f 
.Harr.&  Gill,  147. 

Answers  to  old  interrogatories  (exhibited,  1  Eiiz.)  have  been  read  upon  proof  that 
the  interrogatories  were  searched  for  and  not  found.  (Rowe  v.  Brenton,  8  Bamw.  k 
Cress.  765.    S.  C,  3  Mann.  &  Ryl.  164.) 

As  to  depositions  taken  under  several  statutes  in  the  United  States,  see  ante,  note 
43,  p.  33,  et  seq. ;  also  ante,  note  664,  p.  936,  and  the  cases  there  bited.  See  likewise 
4  Wash.  C.  C.  Rep.  715,  14  Pick.  313,  5  Greenl.  9,  for  additional  local  tases;  and 
further  see  3  Barbour's  Eq.  Dig.  p.  396,  et  seq. 

-  When  depositions  are  used  as  the  foundation  of  an  indictment  ibr  perjury,  the 
authority  tinder  which  they  were  taken  must  be  proved  with  more  strictness,  perhaps, 
than  in  other  cases.  If  the  oath  was  administered  under  a  special  authority  or  com* 
mission  directed  to  a  particular  person  (or  that  purix>8e,  the  commission,  shown  in 
some  form,  is  indispensible.  (See  Roecoe's  Cr.  Ev.  679,  3.  See,  further,  Punshon*! 
case,  3  Camp.  Rep.  96 ;  The  King  v.  Dudman,  4  Barn.  &  Cress.  850;  Rez  v.  Hanks, 
3  Carr.  &  Payne,  419.)  Otherwise  it  wiU  not  appear  but  that  the  ^th  was  extra- 
judicial. (See  the  authorities,  supra ;  also  Anonymous,  3  Mod.  116  ;  but  see  Rez.  v. 
James,  1  Show.  397.) 

There  are  certain  officers,  however,  who  have  a  ^neral  authority  to  administer 
oaths.  And  in  that  case,  the  commission  under  which  they  acted  need  not  be  pro- 
duced in  order  to  fix  the  character  of  the  oath.  (Roscoe's  Cr.  Ev.  673,  3.)  It  will 
be  sufficient  to  prove  the  officer  such  by  acts  and  reputation.  (Id.  p.  7,  41,  67^.  See 
also  ante,  note  475,  p.  627 ;  notes  436,  7,  p.  554,  5 ;  and  note  694,  p.  lOOS,  4,  and  the 
cases  cited;  also  Dunlap  v.  Waldo,  6  N.  Hamp:  Rep.  453.) 

In  New-Hampshire,  on  an  indictment  for  perjury  committed  in  a  complaint  for  sure- 
ties of  the  peac6,  the  original  complaint  in  writing  with  the  certificate  of  the  magistrate 
before  whom  the  complaint  was  taken  were  produced;  the  magistrate  testified  that 
the  prisoner  swore  to  the  complaint  before  him  on  the  day  specified  in  the  certificate ; 
and  this  was  held  sufficient  evidence  of  the  oath,  and  of  llic  identity  of  the  parly,  with- 
out producing  the  justice's  docket.    Held,  also,  that  the  fact  of  the  magistrate's  being 
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iQc\i,mi^i  be  proved  by.  himaein  and  that  even  his  h&ving acted  ia  that  character  was 
gnm  facie  suffieient.     (S^ate  v.  HascalU  6  N.  Harop.  Rep.  853.) 
The^yriaoner  must  be  identified  as  the  person  taking  the  oath.    (See  id. ;  also  Rose. 
Cr.  £v.675,6.)     And  it  has  been  held  that  where  the  oath  was  administered  und^r,a 
%pec\»^  commissioD,  the  certificate  of  the  conunissionerS  in  their  return  was  not  suffi- 
(aenitoideDtify  htm;  but  that  they  should  attend  in  person,  or  their  clerk  should  at- 
tend for  that  purpose.    (Anonymous,  5  Mod .  Rep.  116.    G  reBley 's  £q.  E v.  1 85,  n.  (s).) 
Note:  the  deposition  in  this  case  was  not  signed  by  the  prisoner.    W.here  it  is  so 
signed,  doubtless  proof  of  his  hand  writing  would  identify  him,  as  in  the  case  of  an  an- 
swer. <See  ante,  p.  594  of  the  texL)    But  still,  the  return  of  the  commissioners  would 
«ttmao>t  to  be  sufficient  to  prove  the  oath  taken ;  otherwise,  as  to  the  return  of  a  roas- 
ter, for  he  acts  under  oath  and  his  return  ahall  be  presumed  correct.    (Anonymous,  8 
Mod.  116, 117.)  . 

Ib  Rex  V.  James,  (1  Show.  S97,)  perjury  was  assigned  upon  an  affidavit  in  the  com- 
loon  pleas  made  before  a  commissioner,  a  copy  of*  which  only  was  produced ;  and  the 
court  held,  ^t  the  affidavit  having  been  used  by  the  accused  upon  a  motion  in  the  com- 
fflOD  pfeas,  Ibat'was  enough  to  identify  him ;  but  that "  a  copy  of  an  affidavit  only,pro- 
duced  agaiut  a  man,  without  proof  that  he  made  it,  used  it,  or  was  concerned  in  the 
caine,  wovid  be  insufficienu"    See  ante,  note  751,  p.  1099. 

When  it  becomes  necessary  to  prove  the  official  character  of  a  person  before  whom  - 
deposkioDs  were  taken  in  a  foreign  country,  the  certificate  of  an  American  consul  re- 
sidii^  ia  such  country  will  not  suffice.    (Stein  v.  Stein's  curator^  9  Lou.  Rep.  (Curry,) 
^•)  See  ante,  note  701,  p«  1044,  and  the  cases  there  cited. 

In  New-Hampshire,  the  certificate  of  a  county  clerk  in  New- V^ork,  under  the  seal 
of  the  county,  has  been  held  competent  evidence  to  prove  that  a  person  who  had  acted 
ua  justice  of  the  peace  in  the  taking  of  depositions  in  the  latte.r  state,  to  be  used  in 
the  jbrmer,  was  in  fact  such.  And  the  same  thing  might  have  been  shown  by  the  ordi- 
nary mode  of  proving  official  character,  agreeably  to  the  rule  ante,  note  475,  p.  937. 
(Dunlap  V.  Waldo,  6  N.  Harap.  Rep.  453.) 


NOTE  757— p.  396. 

^  ante,  note  .654,  p.  933.    See  also  ante,  note  656,  p.  934. 

As  to  the  necessity  of  showing  si  case  of  disability  in  the  witness  to  attend,  in  order 
to  iotrodoce  his  deposition  taken  under  certain  laws  for  securing  oral  testimony,  see  ante, 
*^  C55,  p,  933 ;  note  664,  p.  936 ;  note  667,  p.  938.  .  In  New- York,  where  the  depo- 
■itioD  was  t^ken  de  bene  esse,  (see  ante,  note  43,  p.  38,)  the  witness  being  a  woman  in 
^oadvaaoed  state  of  pregnancy,  rendering  it  unsafe  for  her  to  attend  the  trial,  this  was 
^ftcaie  of  sickness  suffieient  within  3  R.  S.  399,  §  39,  to  lay  a  foundation  for  read- 
»lf  her  deposition*    (Claric  v.  Dibble,  1 6  Wend.  601 .) 


NOTE  758— p.  396. 

For  a  condensed  view  of  the  practice  in  respect  to  directing  issues  to  be  tried  at  law, 
u  »taUished  in  Eogland,  see  Oresley's  Eq.  Ev.  401,  et  seq.    The  court  of  chancery, 
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in  such  cases,  will  often  by  its  order  suspend  certain  rules'of  evidence.  (Id.  40S.)  The 
order  frequently  contains  a  direction  ^*  that  the  parties  be  at  liberty,  to  read  the  depo- 
sitions taken  iA  the  cause  of  such  witnesses,  as  upon  the  trial,  shall  be  proved  to  be  dead 
or  unable  to  attend  to  be  examined."  (Id.  See  Seton  on  Decrees,  S46.)  This  obvi- 
ates the  necessity  of  producing  or  proving  the  bill,  answer,  and  other  preliminary  pro* 
ceedings.    (Gresley's  £q.  £v.  404.)    See  ante,  note  656,  p.  934. 


NOTE  759-p.  396. 


Highfieid  v.  Peake,  1  Mood.  &  Malk.  109,  110,  111.  Littledale,  J.,  in  this  caae^ 
seemed  to  think,  that  as  the  trial  was  of  an  issue  out  of  chancery,  it  might  be  considered 
as  a  proceeding  in  that  court,  and  therefore  that  an  office  copy  of  a  witness's  deposition 
in  chancery  might  be  read  to  impeach  iiim.  But  see  Burnand  v.  Nerot,  1  Can*.  8& 
Payne.  578,  staled  ante,  note  724,  p.  1063.  The  deposition,  however,  besides  being 
an  office  copy,  was  also  shown  to  be  an  examined  copy,  and  therefore  clearly  iidraissible. 
As  to  office  copies,  see  the  note  above  referred  to ;  alsoStuddy  v.  Sanders,  3  Dow).  & 
liyl.347,  stated  ante,  note  751,  p.  1099. 

The  court  of  chancery  goes  further  than  other  courts,  and  receives  office  copies 
though  the  cause  be.  not  the  same.  (Gresley's  £q.  £v,  1^03.  See  Black  v.  Bray  brook, 
9  Stark.  Rep.  IS,  14,  per  Holroyd,  J.) 


NOTE  760— p.  396. 


White  speaking  of  former  judgments  as  evidence^  and  particularly  with  regard  to 
their  effect,  ante,  note  692,  p.  946,  et  seq.,  we  observed,  that  there  was  no  difference  in 
this  respect  whether  the  judgment  was  rendered  by  a  court  of  general  or  inferior  jo* 
risdiction.  In  further  confirmation  of  the  doctrine  there  stated  »nd  illustrated,  see  the 
remark  of  Co  wen,  J.,  idelivering  the  opinion  of  the  court  in  Wilder  v.  Case,  16  Wend. 
Rep.  583,  585,  6,  in  reference  to  a  justice's  judgment  in  New- York. 

In  respect  to  t}\e  character  of  the  former  judgment  or  proceeding  which  shall  ope- 
rate as  a  bar,  we  saw  ante,  note  692,  p.  951,  2,  also  ante,  note  589,  p.  836,  the  efiect  of 
a  ditcohtinuanee  or  vsithdravsaL  An  additional  illustration  connected  with  that  sub- 
ject, is  Rose  V.  The  Turnpike  Company,  (3  Watt's  Rep.  46.)  There,  the  turnpike 
company  sued  bef()re  a  justice,  in  Pennsylvania,  and  judgment  passed  against  them 
on  the  merits;  whereupon  tliey  appealed  to  the  conunon  pleas  and  then  discontinued 
their  suit.  Held,  that  by  the  discontinuance  the  judgment  before  the  justice  became 
absolute,  and  was  a  bar  to  any  other  action  for  the  same  icause. 

We  saw  too,  ante,  note  588,  p.  835,  that  a  former  suit  which  went  off  on  the  ground 
that  it  was  prematurely  1:>rought,  as  that  the  debt  was  not  yet  due,  or  some  prelimina* 
ry  to  the  right  of  action  had  not  yet  been  observed,  was  no  bar.  See  also  ante,  sote 
692,  p.  952, 9.  In  Pennsylvania,  where  a  corporation  sued  a  defendant  for  the  amount 
of  his  stock  called  for  up  to  the  time  of  suit  brought,  and  the  justice  rendered  jud|^ 
meat  against  the  plaintiff  on  the  ground  that "  it  did  i^ot  appear  that  a  call  had  been 
made;"  beld^  that  the  judgment  was  a  bat  to  a  new  suit  for  the  same  stock.    (Rose 


Digitized 


by  Google 


Ch.  5.]  Of  the  Proof  of  Recordty  ^c.  1  lOS 

^.  The  Turnpike  Company^  3  Watts'  Rep.  46.)  The  case  was  decided,  it  seems,  on 
the  principle  that  the  demaod  was  actually  due  when  the  first  suit  was  brought,  a  call 
having  been  in  fact  made  before  that  time,  though  the  plaintiff  neglected  to  prove  it 
before  the  justice,  and  suffered  judgment  to  pftss  against  him  without  discontinuing  or 
withdrawing  his  suiu  Under  such  circumstances,  the  second  suit  was  clearly  barred. 
(See  ante,  note  592,  p.  842.) 

The  effect  of  litigating  a  matter  by  way  of  defence  or  set  off,  was  shown  ante,  note. 
89S,  p.  960, 1, 5K,  3.  A  recent  case  in  the  supreme  court  of  New-York,  furnishes  a 
valuable  illustration  under  this  head.  It  was  this :  C.  and  two  others  sued  in  a  justi- 
ce's court,  for  a  breach  of  a  special  contract,  whereby  C.  and  his  dissociates  agreed  to 
dear  land  for  the  defendant,  who  on  his  part  agreed,  among  other  things,  to  allow 
the  pitmtifi  to  raise  a  crop  of  wheat  on  the  premises.  The  plaintifi  averred  that 
they  were  prevented  from  putting  in  the  crop,  and  that  the  defendant  broke  the 
agreement  in  other  particulars;  The  defence  relied  on  was  a  former  suit ;  and  on  the 
trial,  after  the  plaintiffs  had  made  out  a  prima  facie  right  of  recovery,  the  defendant 
pvoved  that  be  had  before  sued  these  same  plain tifis  in  a  justice's  couti  £)r  not  clearing 
the  land;  that  on  the  trial  of  such  former  suit,  the  now  plain  tifli  offered  to  prove,  by 
^^y  of  fet-offj  the  damage  sustained  by  them  in  not  being  permitted  to  sow  the 
^eat;  which  evidence  being  objected  to,  the  justice  ruled  it  inadmissible  by  way  of 
*<t-of,  but  decided  that  it  might  be  given  by  way  ofdefenee  to  the  action.  Testimo- 
ny was  accordingly  introduced  and  submitted  to  the  jury,  who  gave  a  verdict  fbrAe 
now  defendant  of  $1 5,  upon  which  judgment  was  rendered.  Under  these  circumstan- 
ces, the  supreme  court  held  the  former  suit  a  bar,  notwithstanding  that  the  demand 
sued  for  was  inadmissible  in  the  former  suit  For,  "  it  is  well  settled  that  where  a 
natter  is  improper  by  way  of  defence  in  a  justice's  court,  (for  example,  by  way  of  set- 
Qfi',)Jf  a  ])arty  will  introduce  it,  and  he  goeainio  the  investigation  with  a  view  to  make 
it  available,  and  it  passes,  and  is  submitted  to  the  justice  or  a  jury,  it  cannot  be  heard 
again.''  (Wilder  v.  Case,  16  Wend»  Rep.  583, 4, 5.)  To  this  general  position,  Cowen, 
J.,  who  delivered  the  opinion,  cites  M'Lean  v.  Hugarin,  18  Johns.  Rep.  184,  Skel- 
ding  v.'Whitney,  3  Wend.  154, 157  and  the  cases  cited  at  the  latter  page,  also,  Curtis 
V.  Groat,  6  Johns.  Rep.  166.  He  admits  that  if  the  demand  had  been  rejected  in  the 
former  suit  on  the  objection  being  raised,  it  would  not  have  been  barred  ;  and  he  re- 
fers to  Fbioney  v.  Earl,  9  Johns.  Rep.  353,  as  sustaining  that  doctrine.  See  also  S. 
C,  and  S.'P.,  ante,  note  693,  p.  963,  965.  But  having  been  litigated,  it  was  barred, 
whether  allowed  or  disallowed,  either  in  whole  or  in  part  The  opinion  of  Savage,  C. 
J.,  in  M'Guinty  v.  Herrick,  5  Wend.  345,  is  adverted  to  by  him  as  seemingly  maintain- 
ipg  a  contrary  doctrine,  but  no  authorities,  he  says,  were  referred  to  by  the  C.  J.  there, 
and  the  point  was  not  involved  in  the  case.  The  only  way  in  which  the  demand  could 
have  been  saved  from  being  barred  by  the  former  suit  was,  by  the  now  plaintiff's 
stopping  short  there,  the  moment  the  qualified  admission  of  it  waif  announced  by 
the  justice.    (Wilder  v.  Case,  supra.) 

That  a  former  judgment  is  not  evidence  of  facts  merely  to  be  inferred  from  it,  and 
which  are  not  directly  covered  by  and  necessary  to  tiphold  it,  has  been  noticed  in 
several  instances.  (Sec  ante,  note  587,.  p.  836;  also  note  693,  p.  955.)  This  doc- 
trine win  be  found  very  ably  maintained  and  illustrated  in  a  recent  ease  in  North  Car- 
olina.  The  action  was  trespass  quare  clausum  firegit,  by  B.  against  H. ;  the  latter  re 
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ijed  on  a  former  suit  for  irespftss  upon  the  sam^  land,  brought  against  B..by  A.  (under 
whose  authority  H.  entered  the  premises,)  as  evidence  of  title  in  A.  In  the  former 
suit  it  appeared  that  B.  had  pleaded  not  guilty,  a  licence,  the  statute  of  liraitationsi 
and  an  accord  and  satisfaction ;  and  A»  recovered  damages  for  the  trespass  there  com- 
plained of.  The  circuit  court  held,  that  the  judgment  was  conclusive  evidence  of  title 
in  A.,  but  the  supreme  court,  on  appeal,  reversed  the  judgment,  and  held,  that  so  fitr 
from  being  conclusive,  the  record  of  ihe  former  suit  was  not  even  prima  facie  evidence 
of  A.'s  title.  (Bennett  v.  Holmes,  1  Dev.  &  Batt.  Rep.  486.  See  Richmond  v. 
Hayes,  2  Penning.  Rep.  49^)  ^^  A  judgment,"  says  Gaston,  J.,  delivering  the  opin- 
ion in  Bennett  v^  Holmes,  supra,  *'  is  conclusive  as  to  what  it  directly  decides ;  as  tha 
judgment  is  the  fruit  of  the  action,  it  must  follow  the  nature  of  the  right  claimed,  and 
the  injury  complained  of."  He  then  proceeds  to  show  that  in  trespass,  damages  for 
an  injury  to  the  possession  are  the  only  tiling  demanded  in  the  declaration ;  that  the 
^dgment  concludes  nothing  upon  the  ulterior  right  of  possession,  much  less  of  property 
in  the  land,  unless  a  question  of  that  kind  be  raised  by  plea  and  traverse  thereon.  For 
this,  he  quotea  from  the  opinion  of  Lord  Elllen borough  in  Outram  v.  Morewood,  (5 
Eastj  S57,)  and  then  proceeds :  "  In  the  record  offered  and  received,  there  is  no  plea  of 
Ubertan  tenementumy  or  any  allegation  pleaded  on  either  side,  averring  title  in  or  to  the 
premijBes,  and  therefore,  tlie  record  was  not  evidence  .of  any  adjudication  as  to  title." 
(Id.  487,  8.)    See  ante,  p.  3S5  of  the  text. 


NOTE  701— p.  396. 

Although  the  distinction  between  proceedings  of  inferior  courts  and  those  of  general 
jurisdiction  IB  ordinarily  useless,  so  far  as  the  mere  effector  them  is  concerned,  yet  an  ac; 
curate  observance  of  this  dividing  line  becomes  of  the  utmost  consequence  when  we 
come  to  consider  the  mode  of  proof.  For  not  only  is  the  memorial  of  their  proceedings 
diflfereotly  kept  generally,  but  different  presumptions  are  indulged  with  regard  to  juris 
diction  in  the  two  cases,  which  renders  the  proof  of  judicial  proceedings  of.  inferior 
courts  more  difficult  than  those  of  the  opposite  character. 

.  For  instance,  in  regard  to  courts  of  general  authority,  jurisdiction  will  be  presumed, 
until  the  contrary  appear.  But  as  to  inferior  courts,  those  who  claim  any  benefit  un- 
der their  proceedings,  are  usually  bound  to  show  jurisdiction  affirmatively.  This  doc- 
trine will  be  found  illustrated  by  several  cases  ante,  note  694,  p.  1013,  et  seq.  See  also 
the  dissenting  opinion  of  Bronson,  J.,  in  Hoose  v.  Sherrill,  16  Wend.  33,  36.  Com- 
monwealth V.  The  Cheltenham  and  Wiltow  Grove  Turnpike  Co.  2  Binn.  Rep.  ^7. 
M'Ching  V.  Ross,  6  Wheat.  1 16.  Francis  v.  Washburn,  5  Hay w.  Rep.  294.  tipc 
V.  Mitchell's  lessee,  2  Yerg.  400. 

Jurisdictional  facts  may  be  proved,  as  we  have  seten,  by  recitals ;  (see  ante,  note  694, 
p.  1013, 1014,  et  seq ;)  or  in  the  ordinary  mode  of  establishing  other  parts  of  the  pro- 
ceedings. 

As  to  the  presumption  which  prevails  afler  jurisdiction  has  been  shown,  see  ante, 
note  694,  p.  1014,  and  the  cases. there  cited. 

While  speaking  to  the  point  of  jurisdiction,  and  particularly  with  reaped  to  juriadio- 
tion  as  depending  upon  the  time  and  place  of  doing  the  act,  or  holding  the  court,  ante. 
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teiB^Mip.  1008,  w6  noticed  aonae  aaaei  going  to  show  the  eomequedoe  bf  a  eouil'e 

jcting  at  ft  time  when  ita  authorily  in  respect  to  the  particular  subject  matter  bad 

mmi,  cr  was  suepeDded.    And  we  there  aaw  that  where  a  court  has  its  stated  terma, 

ud  a  open  My  at  fixed  peribds  appointed  hy  laW»irit  aend  out  a  process  in  vacatioa 

vttekVegftUy  could  only  issue  during  teroai,  such  prtfeess  is  Vclid.    Taylor  ▼.  Mo&tt, 

(%B\fttl(f.805,)  was  cited  ibr  this  position;  and  the  difference  between  a  court  of 

daoeeiy  which  is  aliiMys  speit,  and  courts  otherwise  constituted,  was  there  adverted 

to.  Id  eoBoeetion  with  this  doctrinej  the  case  of  Griswokl  ▼.  8edgtriekj  (6  Cowm'a 

Bqn  456,)  ottght  to  have  been  noticed.    There  it  was  held,  that  process^  in  the  nature 

of  an  fttuchment  lor  a  contempt  in  not  obeying  an  order,  issued  out  of  the  equity  side 

oCthe  U.  S.  circuit  court,  and  reciting  the  order  as  having  been  made  on  a  day  not  n^ 

ttMiily  oit  fif  term,  waa  not  abaolutely  void ;  but  that  the  continuance  of  the  term  to 

tbt  day  would  be  preaumed,  unless  the  contrary  were  made  to  appesr  \  the  commence- 

meDtand  ddc  the  duraiion  of  the  term  being  fixed  by  law.    The  pn^cess  was  tested 

so  the  M  of  l^ebruary,  andthe  order  (for  disobeying  which  it  issued,)  was  recited  in  it 

M  luTiag  been  made  on  the  94th  of  t^ebruary ;  it  clearly  appearing,  however,  frona 

<>dier  parte  of  the  process,  that  it  had  not  issued  until  after  the  order  and  the  defend* 

ttkt^  Motenpt  thereof,  the  court  held  that,  so  far  as  the  above  defects  ware  < 

^K  proeest  was  a  good  protection  ibr  acts  done  under  lU 


NOTE  tea— p.  $90. 

io  an  action  for  a  malieiooa  arrest,  on  proeeas  out  of  the  sheriff^s  court  in  Losdon, 
it  was  beM,  that  in  order  to  prove  the  averment  that  the  former  auit  waa  whoHy  ended 
^it  was  sufficient  to  show  an  entry  in  the  minute  bode  of  '*  withdrawn,^  by  the 
phiotifa  order,  opposite  to  tbe  ebtry  of  the  plaint,  and  to  prove  that  it  wasthecouraa 
of  the  eourt  to  make  such  an  entry  upon  an  abandonment  of  the  attit  by  a  plaintiff* 
(imodel  T.  White,  14  East,  «16.) 

On  in  isdictmeiK  against  an  innholder,  the  minutea  pf  the  court  of  aeaaiotia,  in  which, 
^"^  the  head  of  *«  Licencea,  September  term,  IMS,"  was  entered  merely  fbt  ouod 
<^tbe  deleadant  and  the  names  of  his  sureties  io  the  recognissnce  required  by  law,  an 
adoieriUe  to  prove  the  fsct  of  a  licence  granted  him  to  keep  en  inn,  it  being  proved  by 
lbs  derk  who  kept  the  minutea,  that  no  extended  record  of  the  grantinf  of  anofa  lieeB<* 
«•  was  kept  by  the  court.    (Commonwealth  v.  BoUcom,  S  Pick.  Rep.  981.) 

The  minute-book  of  the  consiatorial  court  in  England,  ia  sufficient  evidence  of  a  de- 
«Kslbr  alimony  pronounced  innhat  court,  without  such  decree  being  drawn  tip  in 
^>n&*   (HouKstoo  v.  Smyth,  2  Car.  &  Payne,  31.) 


NOTE  7eS— p.  S96. 

ft  is  proper  to  obaenre  that,  as  a  general  role,  the  entries  of  a  court  in  order  Sa  bn 
ttpsble  of  being  iiaed  as  evidence,  roust  heqjfiekd,*  i.  a.,  such  as  It  ia  autbOTiied  tp 
mate  by  kw.  The  entry  of  a  matter  of  fact,opink>n  or  judgment,  beyond  thaJr  nnthquk 
ity,  ii  DQlhind  void.    (See  Wolf  v.  Washbome,  6  Cowen'a  Rep.  861,  M5,  6.)    Thin 
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was  held,  in  Massachusetts,  of  an  entry  by  the  general  sessions  that  a  {wvpsr  was 
warned  to  dei>art  out  of  a  town ;  for,  the  court  had  only  a  statute  authority  to  reooid 
the  names  of  the  persons  warned,  with  the  time  of  their  abode  in  the  town,  and  when 
the  warning  was  given ;  all  which  arc  to  be  returned  to  them.  They  are  not  author- 
ized to  enter  the  proceedings,  as,  that  the  person  was  in  fact  warned.  This  therefore 
must  be  otherwise  proved.    (Sutton  v.  Uxbridge,  2  Pick.  436.) 

We  saw  ante,  note  694,  p.  1013,  several  cases  favoring  the  notion  that  every  pro- 
ceeding of  a  judicial  character  must  be  in  writing.  It  is  important  to  aee  how  far  this 
rule  shall  prevent  the  parties  to  the  judgment  of  an  inferrior  court  from  availing  them- 
selves of  it,  when,  through  the  negKgence  of  the  court  or  magistrate,  such  judgment, 
though  actually  rendered,  has  not  been  reduced  to  writing,  nor  any  roemoraodum 
made  of  it.  This  may  probably,  in  most  casetf,  be  determined  by  reference  to  the 
statute  or  other  regulation  under  which  the  proceeding  was  had ;  for  if  a  writing  is 
thereby  made  the  exclusive  evidence  of  the  fact  of  the  judgment  having  been  rendered ; 
in  other  words,  if  the  court  is  so  constituted  as  not  to  be  able  to  signify  its  final  decis- 
ion except  throligh  some  written  memorandum,  then  doubtless  it  must  be  shown  that 
a  writing  has,  at  least,  once  existed.  Such  seems  to  have  been  the.view  taken  in  re- 
spect to  a  justice's  judgment  in  Jones  v.  Walker,  cited  in  the  note  and  at  the  page 
above  referred  to,  from  5  Yerg.  Rep.  431. 

In  Meeker  v.  Van  Rensselaer,  15  Wend.  397,  the  point  presented  was,  whether  pa- 
rol evidence  had  been  properly  received  at  the  circuit,  of  the  order  of  a  board  of  health 
to  abate  a  nuisance.  No  proof  was  given  gt)ing  to  show  that  the  board  had  not  reduc- 
ed their  proceedings  to  writing ;  and  Savage,  C.  J.,  who  delivered  the  opinion,  appears 
to  have  treated  the  question  as  one  resting  for  its  solution  upon  the  ordinary  princi- 
ples in  respect  to  secondary  evidence.  He  speaks  of  the  board  of  health  as  a  public 
body  whose  acts  "  should  be  proved  by  the  highest  and  best  evidence  which  the  nature 
of  the  case  admits  of."  (Id.  p.  399.)  He  does  indeed  say, ''  that  every  proceeding  of 
a  judicial  character  must  be  in  writing ;"  but  he  adds,  t*  It  is  not  to  be  presumed  that 
minutes  of  their  proceedings  are  not  kept  by  such  a  body,  and  that  detenninations 
which  seriously  aflfect  the  property  of  individuals,  were  not  reduced  to  writing,  but  rest 
in  parol.^  (Id.)  If  that  presumption  had  been  rebutted,  we  are  perhaps  not  warrant- 
ed in  regarding  the  case  as  in  any  measure  settling,  that  the  fact  of  an  order  having 
been  actually  made,  could  not  be  proved  at  all. 

In  the  same  note  above  referred  to,  in  addition  to  the  fbregoing  cases,  we*  adverted 
to  one  or  two  others,  going  certainly  very  much  to  qualify  if  they  do  not  absolutely 
deny  the  proposition  that  ^  mere  parol  judgment  or  decision  csnnot  be  proved.  See 
Felter  v.  Mulliner,  there  cited  from  2  John.  Rep.  181 ;  also  Young  v.  Overacker,  id. 
191 ;  Hess  v.  Beekman,  1 1  id.  457,  8. 

This  subject  has  been  considered  In  the  king's  bench  in  England.  There  a  defend- 
ant being  sued  in  trespass,  justified  by  plea  under  the  judgment,  &c.  of  a  court  baron ; 
to  which  the  plaintiff  replied  that  there  was  not  any  memorandum  of  the  judgment  re- 
maining in  the  court  bait)n ;  and  thereupon  the  defendant  demurred,  and  had  judg- 
m^t  (Dyson  v.  Wood,  3  Barn.  &  Cress.  449.)  Abbott,  C.  J.,  was  willing  to  ood- 
cedte,  that  giving  the  largest  construction  to  the  replication;  it  imported  that  no  memo- 
randum exisfed  or  was  ever  made ;  and  if  so,  the  steward  might  be  guilty  of  a  misde- 
meanor for  bis  neglect ;  but  such  neglect,  he  says,  ought  not  to  depnve  a  party  of  his 
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irigiaeRt.  **  For  the  question,  whether  such  judgment  was  given  for  bim  in  such  a 
court,  18  a  XBttter  of  fact ;  the  entry  would  merely  give  him  a  facility  of  proof  which 
be  would  not  otherwise  have."  Baytey,  J.,  thought  the  replication  bad  in  substance, 
because  it  did  not  appear  that  there  was  any  distinct  obligation  in  the  officer  of  the 
court  to  take  a  written  memorandum  of  all  the  proceedings  there ;  *^  and  even  if  that 
^iA«ppcar,  he  said,  "  the  only  effect  would  be,  that  if  the  officer  neglected  his  duty 
be  might  be  punished  on  that  account."  He  denies,  however,  that  the  suitor  could 
be  thus  deprived  of  the  benefit  of  his  judgment.  Holroyd,  J.,  stood  more  upon  the 
pvticuiar  forai  of  the  replication,  which  did  not  deny  that  a  memorandum  had  been 
ittde.  Littledale,,  J.,  dissented,  considering  the  replication  good  upcm  general  demur- 
w,  though  be  conceded  it  would  be  bad  on  special  demurrer.  He  regarded  the  repli- 
cition  as  substantially  denying  that  any  judgment  had  ever  existed^. 


NOTE  764— p.  396. 

The  mode  of  proving  the  proceedings,  geaerally,  of  inferior  courts,  ic  usually  provi- 
M  for  by  the  statutes  upon  which  they  depend  for  their  authority.  At  all  events, 
whether  provided  for  or  not  by  express  legislation,  it  is  very  evident  on  looking  into 
the  reported  cases,  that  the  doctrine  on  this  subject,  as  held  by  the-  various  slates  of 
the  uDioo,  is  so  far  local  in  its  character  as  to  render  it  unsafe  for  us  to  attempt  any 
^Oi^lilte  a  detailed  statement  of  it.  We  shall  therefore  only  give  a  view  of  the  New- 
^ork  cases,  and  refer  the  student  in  a  general  way  to  some  others. 

The  great  body  of  the  decisions  in  Netv-York,  which  relate  to  the  text,  have  been 
oade  in  reference  to  the  proceedings  of  justices  of  the  peace.  The  mode  of  proving 
these,  as  to  civil  cases,  is  in  a  great  measure  settled  by  statute.  By  the  revised  stat- 
utes every  justice  of  the  peace  is  required  to  keep  a  book,  in  which  he  shall  enter  the 
/bUowing  particulars:  1.  The  titles  of  all  causes  commenced  before  hira:  3.  The.tiroe 
vfaeo  the  first  process  was  issued  against  the  defendant,  and  the  particular  process 
iestted:  S.  The  time  when  the  parties  appeared  before  him,  either  without  process  or 
upOD  the  return  of  process :  4.  'When  the  pleadings  are  made  orally,  a  concise  state- 
ment of  the  declaration  of  the  plaintiff,  the  plea  of  the  defendant,  the  further  pleadings 
oftbepardes,  if  any,  and  the  issue  joined:  5.  Every  adjournment,  stating  on  whose 
aiotioo,  and  to  what  time  and  place:  6.  The  issuing  of  a  venire,  stating  at  whose  re- 
quest, sod  the  time  and  place  of  its  return :  7.  The  time  when  a  trial  was  had,  the 
oames  of  the  jurors  returned. summoned  who  did  not  appear,  and  the  fines  imposed  on 
them,  if  any:  8.  The  names  of  the  jurors  who  appeared  and  of  the  jurors  who  were 
■worn;  the  names  of  the  witnesses  sworn  at  the  request  of  either  party,  stating  at 
whose  request;  the  objections,  if  any,  made  to  the  competency  of  a  witness,  and  the 
deeiaon  thereon ;  9.  The  verdict  of  the  jury,  and  when  received :  10.  The  judgment 
rendered  by  the  justice,  and  the  time  of  rendering  the  same  ill.  The  time  of  issuing 
exeeution,  and  the  name  of  the  officer  to  whom  delivered  ;  and  if  issued  upon  the  sp- 
plicatioD  of  any  party,  before  the  time  when  the  same  should  regularly  issue,  such  fact 
ihatt  be  noted,  and  the  nature  of  the  proof  given :  13.  The  return  of  every  exeeution, 
and  wbeo  made ;  and  every  renewal  of  an  execution  made  by  him,  with  the  date  of 
ntth  renewal :  19.  The  fact  of  his  having  given  a  transcript  of  the  judgment,  to  be 
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filed  ID  the  eleiir's  c^ce,  and  the  time  when  the  same  was  given :  14.  The  fret  eft 
eertiormri  ha^ng  been  brought  on  any  judgment  rendered  by  him,  and  the  time  of  lbs 
service  of  the  same:  15.  The  fact  o£  an  appeal  having  been  made  from  anyjpdgk- 
meilt  rende^d  by  him,  and  the  time  when  made.  (CtR.  S.  S68,  9,§94S.)'  Thesi 
entries  are  to  be  made  under  the  title  of  each  cause  to  which  they  relate ;  and  the 
justice  may  enter,  also,  any  other  proceedings  had  before  him  in  the  cause  which  hs 
■hall  think  it  useful  to  enter,  (Id.  S69,  §  944.)  The  above  provisions  are  directoiy, 
and  intended  to  carry  into  effect  tlie  subsequent  ones  heceafler  noticed,  (d  Revi- 
sor's  Rep.  ch.  $,  part  3,  p.  79,  note  to  §  242.) 

^  Several  provisions  then  follow  as  to  the  mode  of  proof  under  varioua  eircumstanse^ 
Thus,  1.  Where  the  proceedings  of  a  justice  are  sought  to  be  proved  hsfore  hisus^. 
Whenever  it  shall  become  necessary  in  an  action  before  a  justice  of  the  peace  to  give 
evidence  of  a  Judgment  or  other  proceeding  had  before  him,  the  docket  of  such  judg- 
ment or  other  proceeding,  or  a  traiucr^t  thereof  certified  by  him,  shall  be  good  evi- 
dence thereof,  before  such  justice.  (2  R.  S.  269,  §  245.)  Under  this  section,  the 
docket,  to  be  admissible  even  as  to  the  judgment,  need  not  always  iM>ntain  an  actu- 
al entry  of  it  That  was  held  in  the  following  case:  Two  suits  were  commeDC* 
ed  by  the  same  plaintiff,  against  the  same  defendant,  and  befbre  the  same  justice, 
fbr  parts  of  what  was  regarded  as  an  indivisible  demand*  Both  were  tried  on  the 
same  day;  but  afler  one  was  disposed  of  and  judgment  rendered  fbr  the  ptaintifT, 
the  other  coming  on,  the  defendant  availed  himself  of  the  first  trial  and  judgment  in 
bar ;  and  though,  at  the  time  of  the  second  trial,  the  justice  had  as  yet  made  no  en- 
try of  the  first  judgment  io  his  docket,  nevertheless  it  was  deemed  by  tbe  supreme 
court  properly  proved ;  for,  say  they,  "  he  (the  justice)  had  just  pronounced  judgment 
himself,  and  had  it  in  contemplation  of  law  before  him  on  his  docket."  (Colvin  v. 
Corwin,  15  Wend.  55T.) 

2.  Where  the  proceedings  before  a  justice  are  sought  to  be  proved  elsewhers  thsm  be- 
fore him.  A  transcript  from  the  docket  of  any  justice  of  the  peace  of  any  judgmeot 
had  before  him;  of  the  proceedings  in  the  cause  previous  to  such  judgment;  of  the 
execution  issued  thencon,  if  any;  and  of  the  return  to  such  execution,  if  any;  when 
subscribed  by  such  justice,  and  verified  in  the  mnnner  prescribed  in  the  next  succeed- 
ing section,  shall  be  evidence  to  prove  the  facts  stated  in  such  transcript.  (2  K.  S. 
269,  §  246.)  To  entitle  such  transcript  to  be  read  in  evidence,  except  before  thessfloe 
justice,  there  shall  be  attached  thereto,  or  endorsed  thereon,  a  certificate  of  the  clerk 
of  the  couDly  in  which  the  justice  resides,  under  the  seal  of  the  court  of  oomiDOD 
pleas  of  such  county,  specifying  that  the  person  subscribing  such  transcript  was,  at 
the  date  of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of  such  county.  (M. 
p.  270,  §  247.) 

This  transcript,  attihenticated  as  provided  by  §  247,  is  evidence  in  sllnourts.  (Blvth- 
erton  v.  Wright.  15  Wend.  Rep.  239.)  It  is  evidence  for  the  justice  as  weil  as  others. 
(Maynard  y.  Thompson,  8  Wend.  S93,  4,  5.)  But  wliere  it  is  sought  to  bt  used  for 
the  purpose  of  proving  a  judgment,  it  must  contain  enough  of  the  previous  proseedings 
to  show  that  tbe  justice  had  jurisdiction.  (Qenn  v.  Borst,  5  Wend.  292.)  It  is  good 
evidence,  though  made  out  by  tbe  justice  after  the  expiration  of  his  ^office;  and  thiii 
even  when  ofifered  as  evidence  fbr  the  justice  himself.  (Maynard  v.  Thompson,  supra.) 
But  it  seems  from  the  section  as  to  the  mode  of  authenticating  the  transcript,  partiea* 
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tiriy  thaiptrl  of  it  which  requires  the  clerk  (o  certify  that  the  person  subficribii^  the 
tniaeript  was  a  justice,  &c.  at  the  date  of  the  judgment,  that  it  cannot  be  made  evi- 
dence if  given  out  beftMPe  judgment.  (See  Townsend  v.  Chase,  1  Cowen's  Rep.  115, 
116.)  The  certificate  of  the  clerk  who  is  to  authenticate  the  transcript  within,  §  347, 
must  be  that  of  the  clerk  of  the  county  where  the  justice  resided  when  he  rendered 
the  jodgroent.    (Mayoard  v.  Thompson,  supra.) 

As  to  the  matters  which  may  be  proved  by  the  transcript,  they  may,  in  some  meaS' 
nre,  be  determined  by  the  above  sections  directing  what  shall  be  entered  in  the  docket, 
and  what  the  traoacript  may  contain,  (See  supra,  §  343, 4,  and  346.)  The  judgment 
my  be  proved  by  it,  as  well  as  swAi  proeeedingB  in  the  eause^evious  thereto  as  the 
juatiee  is  required  specifically  to  enter;  so  also  the  execution  and  the  return  thereonC 
(See  aopra,  pL  3,  §  346.)  But  the  justice  may  also  enter  in  his  ^docket,  besides  the 
aattere  enumerated,  f*  any  other  proceedings  had  before  him  in  the  cause  which  he 
afaatt  thittk  it  useful  to  enter ;"  (see  3  R.  S.  369,  §  344,  supra  ;)  and  how  &r  this  is  to 
operate  in  giving  him  a  discretionary  authority  in  creating  this  species  of  evidence  for 
binaelf  or  others,  remains  to  be  seen.  This  question  was  somewhat  mooted  under 
the  act  of  1894,  where  a  certificate  of  a  justice  was  sought  to  be  made  evidence  of 
what  ttaosptred  on  the  trial,  in  no  way  connected  with  the  official  doings  of  the  justice 
hinMelf;  viz.  whether  the  defendants  claimed,  on  the  trial,  to  have -certain  rentalbwed 
them  by  the  jury.  Wood  worth,  J.,  delivering  the  opinion  of  the  court,  inclined  to 
tbiok  the  fact  could  not  be  proved  in  this  way ;  that  the  certificate  in  this  respect  was. 
extra-judicial.  ^ It  is  not,"  said  he,  *Mhe  statement  of  a  proceeding,  or  the  evidence; 
but  rather  that  the  defendants  urged  by  way  of  argument,  that  the  rent  should  be  al- 
lowed. The  certificate  of  a  justice  must  contain  the  process,  pleading,  eridence,  ver- 
dict and  judgment.  Beyond  these  he  is  not  called  on  to  certify.  If  he  goes  further, 
ha  atatements  conclude  no  one."  (Wolf  v.  Washburne,  6  Cowen's  Rep.  3Bl, 
^,6.)  The  above  remarks  of  the  learned  judge,  as  to  what  the  certificate  muH  con- 
tain, we  apprehend  will  not  be  Ibund  altogether  correct,  even  with  respect  to  a  certifi- 
cate under  the  statute  then  existing ;  .and  there  are  still  stronger  reasons  against  ap- 
plying them,  without  large  qualifications,  to  the  transcr^  contempkited  by  the  revia-  . 
ed  atatutes.  It  is  to  be  remembered  too,  that  the  question,  as  to  how  much  of  the  jus- 
tice's proceedings  should  be  set  forth  in  the  certificate,  was  not  presented ;  so  far 
tfaerelbre  as  that  point  is  concerned,  the  above  quoted  observations  can  be  regarded  as 
Bwre  obUer  dicta.  The  case,  seems,  however,  fb  be  a  pretty  direct  authority  llbr  say- 
iog  (it  autliority  were  wanting)  tliat  an  unofiicial  entry  of  the  justice  shall  not  be 
Bade  evidence  in  this  mode ;  and  perhaps,  also,  it  is  fairly  inferrible  frtKD  it  that 
tbe  docket,  or  a  transcript,  cannot  be  used  to  prove  any  thing  beyond  such  facts 
» the  justice  ia  called  on  to  enter.  (See  Sutton  v.  Uxbridge,  3  Pick.  4S6,  stated  ante, 
M«e7e8.p.  1105,  d.) 

1^  transcripts  above  spoken  of,  are  not  to  be  confounded  with  those  given  out  by  jus- 
tice to  be  filed  in  the  clerk's  ofi]ce,in  order  to  create  a  lien  upon  real  property  pursuant 
to3R.S.347,§138.  The  latter  difier  from  the  C>rmer  in  several  very  essential  particulars. 
For  ioatance,  tlie  latter,  afler  being  filed  in  with  the  county  clerk,  becomes  a  judgment 
of  iveord  in  the  court  of  common  pleas,  for  all  the  purposes  of  proceeding  against  i«a| 
estate;  (Tuttle  v.  Jackson,  6  Wend.  31S ;  Jackson  v.  Jones,  9  Cowen's^  Rep.  183; 
Arnold  V.  Gorr,  1  Rawlej  33S ;)  and  may  be  proved  by  an  exemplificatwn,  or  as  other 
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records  of  (he  comraou  pleas  are  proved,  (Tuttle  v.  Jackson,  6  Wend.  aiS,  321, 8,  S: 
S.  C,  9  Cowen's  Rep.  2SS,  238.)  It  need  not  be  authenticalcd  by  the  oath  of  the 
justice,  nor  by  proof  of  his  official  character;  (Jackson  v.  Jones,  9  Cowen's  Rep.  183; 
Tuttle  V.  Jackson,  6  Wend.  221  ;),it  need  not  show  on  its  face  that  the  justice  had 
jurisdiction ;  (Jackson  v.  Rowland,  6  Wend.  666 ;  Jackson  v.  Tuttle,  id.  21 S :  S.  C, 
9  Cowen's  Rep.  238;  Jackson  v.  Jones,  id.  182;)  and  a  very  imperfect  transcript, 
written  in  bad  English,  if  intelligibje  in  its  -essential  parts,  will  answer.  (Jackson  v. 
Browner,  7  Wend.  388.)  In  the  case  last  cited  the  transcript  was  as  follows : — "  Samuel 
Cooper  vs.  fretrick  Browner.    Tins  25  day  of  November,  1824.    Summons  redumed 

bersonal  served  in  a  plea  of fifty  dullows  and  issue  gind,  and  the  parties  was  rety 

for  trial  and  witness  swearn  and  gudgmand  fur  the  plaintiff  on  a  former  gudgmand  fur 
twenty  six  dullows  and  twenty  six  cents.  Damages  $26,26,  corst  of  suit  72  $26,98. 
I  hereby  sartify  that  the  apove  copy  is  a  correckt  and  true  copy  of  my  pook,"  &c. 
Yet  held  sufficient.  (Id.  389.)  This  transcript  cannot  he  used  as  evidence  of  the  judg- 
ment for  the  purpose  of  establishing  a  former  recovery,  or,  indeed,  for  any  purpose  ex- 
cept that  contemplated  by  the  statute.  (O'Connel  v.  Seybert,  13  Serg.  &  Rawle, 
54,  57 ;  and  see  the  cases  supra.) 

8.  A  juatice^s  proceedings  may  he  proved  by  his  oum  oath.  (2  R.  S.  270,  §  248,  first 
part  of  the  section.)  Accordingly,  a  plea  of  title  being  interposed  before  a  justice,  the 
cause  was  subsequently  prosecyted  in  the  common  pleas,  and  on  the  trial,  the  justice 
was  called  and  identified  the  pleadings  beA>re  him ;'  an  objection  was  takeD  that  the 
docket  of  the  justice  should  be  produced,  which  the  common  pleas  overruled ;  and  held 
well,  by  the  supreme  court ;  for  the  evidence  embraced  the  pleadings  only,  and  was 
therefore  proper,  particularly  as  they  were  produced  in  court.  (Brotherton  v.  Wright 
1$  Wend.  287,  289.) 

The  above  section,  however,  is  not  to  be  understood  as  sanctioning^  parol  evideoee 
of  a  justice's  proceedings,  withoitf  producing  the  proceedings  or  the  docket.  It  was 
designed  by  the  revisers  and  the  legislature,  merely  to  embody  the  spirit  of  the  then 
existing  adjudications,  which  disallowed  parol  evidence  of  a  justice's  proceedings, 
unless  the  absence  of  the  higher  evidence,  (viz.,  the  proceedings  themselves'  or  the 
docket)  was  accounted  for.  (Boomer  v.  Lane,  10  Wend.  525, 6, 7.  M'Carty  v.  Sher- 
man, 3  Johns.  Rep.  429.  Posson  v.  Brown,  .11  id.  166.  3  Re  Visor's  Rep.  Supple- 
ment to  chBp.  2, 3d  part,  note  to  §  270.)  Therefore^  in  identifying  the  pleadings,  in  a 
~  case  like  the  above  of  Brotherton  v.  Wright,  they  must  be  produced ;  the  fact  of  the 
suit  in  the  common  pleas  being  a  continuation  of  that  commenced  before  the  justice, 
cannot  be  shown  by  the  independent  parol  testimony  of  the  justice.  (Webb  v.  Alex- 
ander, 7  Wend.  281,  286.) 

As  a  general  rule,  however,  parties  should  resort  to  other  modes  of  proof  than  those 
which  require  the  personal  attendance  of  the  justice ;  for  one  of  the  objects  of  providing 
other  and  convenient  modes,  was  to  relieve  justices  from  this  burthen.  (Per  N^soo 
J.,  in  Heemwns  v.  Williams,  1 1  Wend.  638.) 

4.  IFhere  the  justice  is  dead,  absent,  insane,  or  has  vacated  his  office,  or  bea^  tv- 
nwved.  Id  case  of  his  death  or  absence,  the  proceedings  of  a  justice  may  be  proved  by 
producipg  the  original  minutes  of  such  proceedings,  entered  in  a  book  kept  by  such 
justice,  accompanied  by  proof  of  his  hand  writing;  or  they  may  be  proved  by  prodn- 
eing  copies  of  such  minutes,  sworn  to  by  a  competent  witness  as  having  been  oom- 
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pired  by  faim  with  tiie  origmal  entries,  with  proof  that  such  entries  were  in  the  band 
writing  of  the  justice.-    (S  R.  S.  S70,  §  348.) 

The  original  minutes  of  the  justice,  where  he  was  dead,  were  held  good  evidence  of 
a  judgment,  \)elbre  the  existence  of  the  above  provision ;  they  being  in  his  handwri- 
tiog,  and  proof  ofifered  to  verify  them.  (Baldwin  v.  Prouty,  IS  Johns.  Rep.  480.)  See 
u  to  this  doctrine  in  Vermont,  Story  v.  Kimball,  6  Verm.  Rep.  541 ,  infra. 

What  is  meant  by  the  term  "  absence"  in  the  above  section,  has  not,  we  beKeve,  as 
7etb«en  judicially  determined.  In  Heermans  v.  Williams,  (11  Wend.  686,  688,)  the 
sectioo  J8  quoted  in  a  way  to  beget  the  impression  at  least,  that  a  mere  absence  from 
the  place  of  trial  was  contemplated.  However,  the  case  decides  nothing  in  respect  to 
this  point  Id  general,  the  term,  when  used  in  excusing  the  introduction  of  see« 
ondaiy  eyidence,  means,  absence  beyond  the  reach  of  the  process  of  subpcena.  (See 
Cook  V.  HuBted,  13  Johns.  Rep.  188.  And  post,  as  to  proof  of  deeds,  agreements, 
&c)  In  Pennsylvania,  it  would  seem,  that  they  have  no  provision  like  the  above, 
thoo^  they  have  a  statute  requiring  justices  to  keep  a  docket ;  (Welsh  v.  Crawford, 
14  Serg.  &RawIe.  440,  441 ;)  and  there,  where  it  was  shown  that  a  justice  was  absent 
from  the  county,  and  had  been  so  for  several  weeks,  his  docket,  obtained  from  his  office 
during  hk  absence,  and  proved  to  be  in  his  iiand  writing,  was  held  evidence ;  and 
this,  though  DO  subpcraa  had  been  taken  for  the  justice,  and  though  be  was  within 
reach  of  an  attachment.  This  eyidence  was  rejected  by  the  common  pleas,  and  the 
ropremc  court  by  Rogers,  J.,  who  delivered  the  opinion,  say,  "  The  testimony  was 
refected  because  no  subpoena  was  taken  for  the  justice,  who  resided  in  the  county,  and 
wa^  at  the  time  of  the  trial,  within  reach  of  an  attachment.  The  court  of  common 
pkaa,  it  would  seem,  had  gone  on  the  idea  that  no  person  but  the  justice  himself  could 
pnnre  his  docket  We  do  not  consider  this  to  be  the  law,  as  it  woukl  introduce  a 
strictness  iu  relation  to  the  docket  of  a  justice,  which  would  be  attended  with  great  in- 
oooveoieuce  in  practice.  Any  person  who  knows  the  fact,  may  identify  the  docket,  so 
£ira8  to  lay  a  foundation  for  its  introduction  to  the  jury,  who  must  ultimately  decide ; 
or  circumstances  may  be  shown  which  afford  a  reasonable  presumption  that  the  book 
offered  is  the  docket."  As  to  the  absence  of  the  justice,  it  is  further  said :  "  No  subr 
P<3Bna  was  issued  lor  the  justice,  but  this  is  accounted  for  by  the  fact  that  he  was  ab- 
sent from  the  county.  That  he  was  then  within  reach  of  an  attaichment,  we  think  of  little 
consequence,  as  we  consider  the  testimony  of  the  justice  not  the  only  proof  of  the 
indeotity  of  his  docket."  (Dennis6n  v.  Otis,  2  Rawle,  10.)  Though,  where  the 
junice  irzs  dead,  the  supreme  court  of  New- York,  in  admitting  the  original  min- 
utes, with  proof  to  verify  thena,  seem  to  have  regarded  this  spegies  of  evidence  as  sec- 
oodary  in  its  character.    (See  Baldwin  v.  Prouty,  supra.) 

The  question  whether,  in  order  to  admit  the  docket  or  a  sworn  copy,  a  case  of  ab- 
sence must  be  shown,  within  the  meaning  of  that  term  as  used  in  reference  to  secondary 
evidence,  will  perhaps  be  better  solved  by  considering  what  would  be  the  rule  inde- 
pendent of  the  provision  under  consideration.  For,  the  levisors,  in  regard  to  the  whole 
^tioQ  we  are  upon,  did  not  intend  to  alter  the  law  as  it  previously  stood  under  the 
adjudications  of  the  supreme  court,  proceeding  upon  general  principles.  (9  Reviser's 
Kep.  Supplement  to  chap.  2,  Sd  part,  note  to  §  245.)  And  in  this  view,  mere  tb" 
Msec  /rom  the  trial  would  seem  to  be  enough*  In  Pennsylvania,  it  has  been  de- 
Sberatdy  held,  that  sworn  copies  of  the  entries  in  a  justice's  docket  are  admissible  as 
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primary  evidence ;  that  they  faH  within  the  rule  aa  to  public  books,  which  ought  not  to 
be  removed,  and  of  which  tlie  law  therefore  permits  copies,  proved  by  oath,  to  be  evi- 
dence. (Welsh  V.  Crawibrd,  1-4  Serg.  fie  Rawle,  440.)  Our  own  court  alao,  appear 
to  have  held  a  similar  doctrine  as  to  aworn  copies,  previous  to  the  above  or  any  other 
express  statute  provision  on  the  particular  subject.  (M*Carty  v.  Sherman,  S  Johns. 
Rep.  429.)  In  Ohio,  the  same  has  been  held  as  in  the  above  Pennsylvania  case. 
(Peney  v.  Oilliland,  t  Wright's  Rep.  88.)  So  also,  BemhU^  in  Alabama.  (Tubb  v. 
Madding,  1  Alab.  Rep.  139,  150.)  As  to  what  shall  be  sufficient  to  authenticate  an 
examined  or  sworn  coj>y,  where  that  mode  is  resorted  to,  see  ante,  note  719,  p.  1066. 

It  is  further  provided,  that  a  justice  removing  out  of  the  town  for  which  he  was 
chosen,  either  before  or  after  the  expiration  of  his  term  of  ofiice,  shall  deposit  aU  his 
official  bboks  and  papers  with  the  town  clerk  of  such  town.  (2  R.  S.  270,  §  253.)  So, 
if  he  shall  be>  removed  from  office.  (Id.  §  253.)  In  every  book  of  minutes  delivered 
by  him  pursuant  to  the  above  provisions,  in  which  he  shall  have  kept  the  docket  of 
any  judgments,  he  is  required  to  enter  a  certi6eate,  to  be  subscribed  by  him,  stating 
that  the  judgments  entered  in  such  book  were  duly  rendered  as  therein  stated,  and 
that  the  amounts  appearing  by  such  book  to  be  due  on  such  judgments  respectively, 
have  dot  been  paid  to  his  knowledge.  (Id.  §  254.)  So^  if  the  justice  shall  die,  or  in 
any  way  his  office  become  vacant,  the  town  clerk  may  obtain  his  books  and  papers 
from  any  ^person  to  whose  hands  they  shall  come.  (Id.  p.  271«  §§  255, 6.)  The  en- 
tries contained  in  the  book  of  minutes  kept  by  any  justice,  and  by  him  delivered  to  the 
clerk,  shall  in  all  cases  be  presumptive  evidence  of  the  (acts  atated  in  such  entries,  bat 
may  be  repelled  by  contrary  proof.    (Id.  §  257.) 

If  a  justice,  afler  having  rendered  judgment  in  any  cause,  sliall  die,  become  insane, 
remove  out  of  the  state,  abscond  or  otherwise  vacate  his  office,  before  issuing  execu- 
tion, debt  may  be  maintained  on  the  judgment,  in  which  action  the  original  docket  of 
such  judgment,  kept  by  such  justice,  is  declared  presumptive  evidence  of  tbe  fscts 
therein  stated,  but  shall  be  liable  to  be  repelled  by  contrary  proof.    (2  R.  S.  272,  §  M5.) 

5.  Seeondary  evidence.  ^*  If  in  any  action  upon  tlie  judgment  of  a  justice,  it  be 
established  that  the  docket  of  a  [lAa  ?]  justice  has  been  lost  or  destroyed,  or  that  it 
cannot  be  produced  after  reasonable  efforts  to  obtain  the  same,  other  proof  of  tbe  Act 
of  a  judgment  having  been  rendered  may  be  given,  and  may  be  repelled  aa  other 
facts."  (2  R.  S.  272,  §  367.)  The  revisers  reported  this  as  above,  except  that  the 
words  **  oiher  proof  **  were  substituted  by  tbe  legislature  for  ^' parol  proof ^^^  which  iat* 
ter  were  in  the  original :  and  they  remark,  that  the  section  "  seems  necessary  to  pro- 
vide for  cases  of  not  unfrcquent  occurrence."  (8  Revisers'  Rep.  eh.  2,  part  3,  p.  88, 
4,  §  269,  and  note.)  Surely,  however,  if  legislation  on  the  subject  was  in  any  sense 
"  necessary,"  it  should  not  have  been  circumscribed  to  an"  actum  upon  theju^pmet^" 
but  should  have  been  general ;  for  hundreds  of  instances  may  be  supposed  where  the 
parties  not  only,  but  officers  connected  with  proceedings  of  justices,  aa  well  aa  thini 
persons,  and  the  public,  have  a  much  deeper  interest  in  p(oving  them,  than  any  indi- 
vidual can  have  in  the  solitary  case  contemplated  by  the  above  provision ;  iastanoes 
too  in  which  the  docket  is  equally  likely  to  be  lost,  destroyed,  or  otherwise  incapable  of 
being  produced. 

It  IS  not  to  be  Supposed,  however,  that  this  provision  was  designed  so  to  ope- 
rate as  to  exclude  secondary  evidence  where  it  was  proper  be/are  ;  for,  aa  we  have 
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wenante,  bole  723,  p.  1067,  8,  even  records  of  the  most  solemn  kind  may,  when  lost, 
destroyed,  &c.,  be  pfbved  by  inferior  evidence.  In  Vermont,  where  a  justice  of  the 
peace  has  died  wilhoot  making  any  formal  record,  his  minutes  of  a  judgment  made  on' 
the  writ,  if  they  shew  a  judgment  rendered,  and  the  amount,  are  receivable  as  evidence 
of  the  judgment.  (Story  v.  Kimball,  6  Verm.  Rep.  541.)  If  the  higher  evidence  in 
toch  cases  is  beyond  the  reach  of  a  party,  the  next  best  evidence  is  to  be  resorted  to. 
(See  Baldwin  v.  Prouty,  13  John.  Rep.  430 ;  and  see  our  note  cited  above ;  also,  Poa- 
>on  V.  Brown,  11  John,  Rep.  166 ;  and  per  Holroyd,  J.,  in  Dyson  v.  Wood,  S  Barn. 
&  Cress.  449.)  As  to  what  presumption  was  indulged  in  respect  to  the  fact  of 
tbe  justice's  keeping  a  docket,  previous  to  the  statute  requiring  him  to  do  so,  see  May- 
nard  V.  Thompson,  8  Wend.  393,  395,6.  Doubtless  now,  the  presumption  in  all 
cases  would  be  strong  that  he  had  kept  one,  ad  every  officer  is  presumed  to  have  obey- 
ed the  law.  (Sec  ante,  note  371,  p.  485,  6 ;  also  ante,  note  298,  p.  SI96,  7 ;  and  per 
Littledale,  J.,  in  Dyson  v.  Wood,  supra.)  And  independent  of  any  statute,  the  ma- 
terial parts  are  presumed  to  rest  in  writing  in  some  form.  (See  ante,  note  694,  p. 
lOlS,  1013,  add  the  cases  there  cfted ;  also  Posson  v.  Brown,  supra.  See  likewise 
ante,  note  753,  p.  1061,2.) 

Sven  where  no  foundation  is  laid  for  secondary  proof,  a  justice's  proceedings  may 
DC  proved  by  the  verbal  statement  of  the  justice,  unsworn,  if  it  be  not  objected  to; 
(Lawrence  v.  Houghton,  5  John.  Rep.  129;  Blanchard  v.  Richly,  7  id.  193,  9;)  or 
by  a  mere  onauthenticated  certificate ;  (Kellogg  v.  Mauney,  3  id.  378.)  And  we  have 
BMOi  supra,  that  where  the  proof  is  offered  to  the  same  justice  before  whom  the  pro- 
clings  soaght  to  be  shown  were  had,  his  docket,  or  a  transcript  certified  by  him,  may 
he  rjfccived  as  primary  evidence. 

But  where  the  proof  is  offered  before  another  justice,  it  is  otherwise.  There,  the  dock- 
et, era  transcript  certified  by  him,  would  not, |7er«e,  be  receivable  as  primary  evidence ; 
tlK>ugh  aoexainined  and  sworn  copy  perhaps  might  (See  supra,  pi.  4,  p.  1111, 1 1 12.) 
And,  where  a  certificate  of  a  justice's  proceedings,  authenticated  only  by  proof  of  his 
hand  writing,  was  received,  though  duly  objected  to,  the  supreme  court  held  the  ob- 
jection well  taken,  and  reversed  the  judgment  on  that  ground.  (M*Carty  v.  Sherman, 
3  John.  Rep.  429.)  So,  where  the  justice  was  permitted  to  testify  verbally  to  his  pro- 
ceedings, objection  being  taken.  (White  v.  Hawn,  3  id.  351.)  For,  anterior  to  tlie 
statute  we  arc  considering,  and  when  no  express  legislative  direction  existed  requiring 
justices  to  keep  a  docket,  the  material  parts,  as  we  have  above  suggested,  were  pre- 
■^Mned  to  exist  in  writing,  and  were  to  be  produced  when  attainable ;  parol  evidence 
could  not  be  received  till  the  higher  evidence  was  shown  beyond  the  party's  reach. 
(Poeaon  v.  Brown,  11  id.  166.  Dygert  v.  Copernoll,  13  id.  210.  See  Brintnall  r. 
*'o8tCT,7Wend.l03,  4,5.) 

It  may  notl)e  amiss,  betbre  concluding  our  remarks  upon  theproof  of  justices'  judg- 
njenlB  in  New-York,  to  notice  in  a  general  way  the  effect  of  certain  of  the  above  men- 
tioned modes  of  proof. 

'^traiuenpt,  spoken  of  supra,  pi.  2,  §  246,  when  properly  authenticated,  would  seem, 
Ma  general  rule,  to  be  conclusive,  and  not  open  to  contradiction  by  parol  evidence.  The 
reviaera  proposed  the  section  with  an  addition, declaring  the  facts  stated  in  the  transcript 
liable  to  "  be  repelled  by  contrary  proof.'*  (Revisers'  Rep.  supplement  to  ch.  3,  part  8.) 
But  this  was  omitted  by  the  legislature  in  its  enaction ;  and  under  a  fornMsr  provnioo, 
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not  materially  diffisrent  in  this  respect  from  the  preaent,  it  was  held,  that  the  certificate 
of  a  justice's  proceediDgs  could  not  be  assailed  by  parol  evidence.  (McLean  v.  Hug- 
arin,  18  John.  Rep,  184.  Brininall  v.  Foster,  7  Wend.  104,  5.  See  1  R.  L.  (W.  k 
V.)  898,  §  21.)  Yet  as  to  a  transcript  under  the  act  of  1824,  sess,  47,  p.  292,  §  29, 
which  is  similar  in  its  phraseology  to  the  provisions  above  adverted  to,  the  supreme 
court  have  said,  that  as  in  favor  of  the  justfce  and  plaintiff  in  the  suit,  when  sued  for 
property  taken  under  execution,  the  certificate  of  the  justice  would  be  only  prnaa 
facie  evidence.  (Maynard  v.  Thompson,  8  Wend.  393,  395.)  The  certificate  in  this 
case  was  given  after  th«  justice'©  term  of  office  had  expired* 

The  efiect  of  the  docket,  wlien  used  as  evidence,  has  been  before  adverted  to  under 
a  previous  head.  Although  not  technically  a  record,  it  has  been  elevated  by  the  su- 
preme court  to  the  dignity  of  a  specialty,  and  is  not  liable  to  be  contradicted  by  parol 
proof.  (Brintnall  v.  Foster,  7  Wend.  103.  Pease  v.  Howard,  1'4  John.  Rep.  480. 
See  ante,  note  539,  p.  836,  7.)  As  to  parol  evidence  in  explanation  of  it,  and  by  way 
of  supplying  omissions  in  if,  nee  Dygert  v.  Copernoll,  13  John.  Rep.  210;  Jennings  ▼. 
Carter,  2  Wend.  446,  451,  2.  See  also  ante,  note  692,  p.  971, 2.  Parol  evidence,  by 
the  justice,  to  show  that  a  variance  between  the  judgment  and  execution  happened  by 
mistake,  is  admissible.     (Borland  v.  Stewart,  4  Wend.  568.) 

The  docket,  moreover,  is  in  certain  cases  declared  liable  to  be  repelled  by  contrary 
proof;  e.  g.  where  the  docket  has  been  deposited  by  the  justice  pursuant  to  2  R.  S. 
270,  §§  252,  3,  el  seq.  with  the  town  clerk.    (See  supra,  pi.  4,  p.  1107.) 

Whether  the  time  when  the  entries  of  the  justice  were  made  on  the  docket,  might 
not  possibly  have  some  weight  in  determining  the  credit  to  be  awarded  either  the 
docket  or  a  transcript,  remains  unadjudicated.  The  legislature  doubtless  contempla- 
ted that  the  entries  would  be  made  at  or  about  the  time  when  the  fact  noted  tran- 
spired, so  that  the  docket  should  be  a  sort  of  diary  of  the  proceedings  in  the  cause. 
They  indeed  direct  expressly  in  respect  to  certain  judgments,  that  they  shall  be  rendered 
forthwith  and  entered  in  the  docket,  and  certain  other  judgments  are  to  be  rendered  and 
entered  in  the  docket  within  four  days.  (2  R.  S.  247,  §  124.)  We  have«een  tliat  the 
entries  must  be  official;  we  have  seen  too,  that  a  justice  may  make  out  a  transcript 
after  he  has  gone  out  of  office,  and  use  it  as,  at  least,  prima  (acie  evidence  even  in  his 
own  favor.  Can  he  make  an  entry  in  his  docket,  after  that  time,  of  a  fact  occurring 
bef()re,  which  shall  affect  the  parties  or  others  as  evidence  ^  In  Maine,  it  has  been  said 
that  a  justice  of  the  peace  does  not  acAjudidaUy  in  making  up  and  completing  bis 
record ;  that  in  doing  this  he  performs  himself  what  other  courts  do  by  the  agency  of 
their  clerks;  that  it  is  a  mere  ministerial  act;  and  hence,  he  could  make  up  his  record 
when  not  in  commission.  (Baker  v.  Page,  2  Fairf  Rep.  377.)  The  deciaioB  of  the 
justice  in  this  case  took  place  1st  August,  1829;  he  had  made  all  the  requisite  entries 
on  his  docket  previous  to  the  judgment,  and  (for  aught  that  appeared)  at  the  proper 
time ;  but  he  did  not  complete  his  record  till "  prior  to  June,  1832."  Yet  the  court  seem 
to  have  regarded  it  as  good  evidence ;  conceding  that,  at  tlie  latter  date,  he  was  incapa- 
ble of  acting  as  a  justice.  (Id.  378,  380,  1.)  As  to  entries  made  without  the  authority 
of  law,  or  when  the  person  making  them  had  no  power  for  so  doing,  see  Talbot  v. 
Bavia,  2  Marsh.  Ken.  Rep.  606, 7.    Also  ante,  note  763,  p.  1 100. 

In  actions  where  a  justice's  proceedings  are  sought  to  Be  proved,  it  frequently  becomes 
a  question,  in  what  mode  the  party  who  seeks  to  avail  himself  of  them,  ia  bound  to  show 
the  official  character  of  the  person  before  whom  they  were  had,  when  that  is  not  shown 
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by  the  certificate  of  the  county  clerk.  The  doctrine  on  this  subject  will  be  seen  by 
refereDce  to  previous  observations  made  in  regard  to  proving  official  character  gener- 
ally. (Ante,  notes  426,  427,  p.  564,  et  seq.  Note  475,  p.  637,  8.)  Several  cases 
vbnhyoi  examination,'  will  also  be  found  ante,  note  694,  p.  1003,  4,  pi.  6. 

Where  an  action  was  on  a  justice's  judgment,  and  the  person  before  whom  it  was 
nid  to  have  been  rendered,  came  forward  and  stated  without  oath,  that  the  record 
prodaced  is  court  was  the  original  record  of  the  judgment  recovered  before  him,  the 
amouDt  of  which  had  never  been  paid  to  liim ;  no  objection  being  made  to  tlie  mode 
of  prooC  the  supreme  court  regarded  the  evidence  as  prima  facie  sufficient  to  show 
the  authority  of  the  justice  to  render  the  judgment.     (Reed  v.  Gillett  12  John^ 


For  reasons  already  suggested,  we  must  be  allowed  to  refer  very  generally  to  the 
cases  in  regard  to  the  mode  of  proving  a  justice's  proceedings  in  other  states.  It  is 
proper  to  premise,  however,  that  we  take  the  rule  noticed  supra,  p.  1108,  to  be  almost 
universal,  that  these  proceedings,  or  the  material  parts  of  them  at  least, •are,  in  the  first 
instaace,  presumed  to  exist  in  writing  in  some  form  or  other;  and  therefore,  that 
ihey  cannot  be  shown  by  parol,  until  the  absence  of  the  higher  and  better  evidence 
shall  have  been  satisfactorily  accounted  for.  (See  ante,  note  694,  p.  1013,  1013,  and 
the  cases  tliere  cited.    Also  ante,  note  763,  p.  1 1 01 .) 

We  had  occasion  to  notice  some  of  the  Pennsylvania  cases,  in  the  course  of 
our  ohservaiions  upon  the  mode  of  proving  justices'  judgments  in  New- York.  It  has 
l)eeo  seeo  by  those  cases,  that  a  sworn  copy  of  the  entries  in  a  justice's  docket,  is  there 
admissible,  and  is  entitled  to  the  same  credit  as  the  original.  (Welsh  v.  Crawford, 
14  Serg.  &  Rawle,^440.)  The  transcript  of  the  docket,  however,  not  authenticated  by 
"y  seal,  is  not  evidence.  (Wolverton  v.  The  Commonwealth,- 7  Serg.  Sc  Rawte« 
*73.)  See  Keck  v.  Appleback,  1  Pennsylv.  Rep.  465.  As  to  what  the  justice  is  re- 
guired  by  statute  to  enter  on  his  docket,  see  Whart  Dig.  2d  ed.  p.  473.  (h.) 

Id  Alabama,  if  the  proceedings  are  lost,  they  may  be  proved  by  inferior  evidence ; 
^•g-,the  declaration  being  lost,  a  copy  is  admissible.  (Tubb  v.  Madding,  1  Alab. 
Rep.  139.)  The  original  papers  may  be  used,  but  it  is  said  the  justice  is  not  bound  to 
prodiite  them.  Sworn  copies  are  admissible,  it  seems,  as  primary  evidence.  (Id.  130.) 
I'he  proceedings  of  justices  in  that  state,  save  for  forcible  entry,  are  not  strictly  and 
^hnicaHy  records.     (Gayle  v.  Turner,  1  Alab.  Rep.  204,  5.) 

lo  Connecticut,  a  justice's  court  is  a  court  of  record,  and  a  party  cannot  be  allowed 
to  contradict  what  is  expressly  affirmed  in  the  record.  (Holcomb  v.  Cornish,  8  Conn. 
Hep.  875.)  This  is  so,  as  it  Would  seem,  even  with  respect  to  a  jurisdictional  fact* 
(See  id.,  in  connection  with  Aldrich  v.  Kinney,  4  Conn.  Rep.  380,  staled  ante,  note 
^M,  p.  800.)  The  above  case  of  Holcomb  v.  Cornish,  was  an  action  against  a  justice 
^uaauU  and  battery  and  false  imprisonment,  for  acts  done  under  a  conviction  of  the 
plaintiff  of  profane  cursing  and  swearing  in  the  defendant's  presence ;  and  the  record 
of  conviction  appears  to  have  been  held  conclusive  in  the  justice's  favor  on  all  points 
made  out  by  it. 

In  Kentucky,  it  seems,  justices  are,  by  statute,  to  deliver  out  attested  copies  of  their 
proceedings  or  records ;  and  the  ordinary  principle  that  a  copy,  given  out  by  sn  offi- 
cer intrusted  for  that  purpose,  is  evidence,  without  further  proof,  has  been  reeogni- 
^aa  applicable  to  them.    But  ihe  statute  only   extends  to   "records  of  justices 
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acting  in  their  individual  characters."  Hence,  a  copy  of  a  record  of  trial  by  two  joat- 
ices  constituting  an  examining  court,  certified  as  a  copy  by  one  of  the  justices,  with- 
out proof  of  its  being  au  examined  copy,  is  not  receivable.  (Geohegan  v.  EckJes,  4 
Bibb,  5,  6,  7.) 

lo  Ohio,  a  justice^s  court  is  a  court  of  record.  (Adair's  admV  v.  Rogers  admV,  1 
Wright's  Rep.  428.)  He  is  required  to  keep  a  docket ;  and  a  transcript  from  it,  duly 
certified,  is  admissible  as  primary  evidence  of  uoiropeachable  verity.  (Id.  429. 
Peney  y.  Gilliland,  id.  38.)  It  has  been  held  there,  that  parol  evidence  of  a  ibrroer 
recovery  before  a  justice  cannot  be  received,  even,  it  seems,  where  the  docket  is  shown 
to  be  lost  or  mislaid.  (Inman  v.  Jenkins,  S  Hamm.  271.)  The  court  appear  to  have 
gone  upon  the  ground  that  some  higher  grade  of  evidence  existed  which  should  have 
been  produced.  (Id.)  They  have  a  statute  in  that  state  (somewhat  similar  to  one 
which  exists  in  New-Tork,  adverted  to  supra,)  requiring  a  justice,  when  his  office  be- 
oomes  vacant,  to  certify  his  docket  and  deliver  it  over  to  his  successor;  (in  N.  T.  it 
is  to  be  delivered  to  the  town  clerk ;)  this  is  viewed  as  direetory,  and  if  the  justice  neg- 
lects to  certify  And  deliver  over  his  docket,  it  is  nevertheless  admissible  as  evidence  in 
the  same  way  as  before  the  statute.    (Pool  v.  M'Cullum,  1  Wright's  Rep.  432,  3, 4.) 

As  to  the  proof  of  a  justice's  judgment  &c.,  in  Vermont  and  Tennessee,  see  Story  v. 
Kimball,  6  Verm,  Rep.  541,  stated  supra^  pi.  5.  p.  1 113.  Davis  v.  Bryan,  7  Terg.  88, 
00.    Jones  v.  Walker,  5  Yerg.  431. 

Iq  North  Carolina,  justices'  courts  are  not  courts  of  record,  and  whenever  the  judg- 
ments of  these  courts  come  in  question,  they  may  be  impeached  for  lack  of  jurisdiction, 
notwithstanding,  as  it  seems,  any  statements  in  the  proceedings.  (Hamilton  v.  Wright, 
4  Hawks'  Rep.  283.)  «  Such  judgment  (a  justice's,)  is  the  judgment  of  a  court  not 
of  record  ;  therefore  cannot  be  estabiislied  as  a  record,  but  is  to  be  established  as  a 
public  writing,  not'of  record,  by  parol  evidence.  Parol  evidence  may  be  met  by  parol 
evidence;  of  course,  when  the  judgment  was  proved,  as  in  this  case, parol  evidence 
might  be  received  to  shew  that  the  judgment,  although  proved,  was  confessed  with-* 
out  the  limite  of  the  county."  (Id.  per  Hall,  J.,  at  p.  286.)  "  The  justice's  judgment 
not  proving  itself,  must  therefore,  be  supported  by  proofs,  and  therefore  may  be  shewn 
to  be  different  from  what,  upon  its  face,  it  purports  to  be;  i(  may  be  shown  to  be  a 
perfect  nullity."  (Id.  per  Henderson,  J.,  at  p.  291.)  "It  is  impiKSsible  to  apply  the 
rules  of  evidence,  established  in  relation  to  the  authentication  of  records  of  courts  of 
justice,  to  the  proceedings  before  magistrates.  They  cannot  be  decided  by  inspectwn ; 
they  have  no  seals;  they  keep  no  copies  of  their  proceedings  ;  and  the  knowledge  of 
their  official  existence  is  necessarily  confined  lo  the  county  of  their  residence.  No  pro- 
vision is  made  by  law  for  the  authentication  of  their  judgment,  except  in  one  instance; 
and  in  the  absence  of  such  legislative  provision,  the  enquiry  must  continue  to  be  con- 
ducted, as  it  heretofore  has  been,  by  proof  of  the  justice's  hand  writing,  either  by  him- 
self or  others,  and  by  proof  that  the  judgment  wasgiv^n  by  him,  than  a  justice,  within 
the  limits  of  his  jurisdiction.  (Id.  per  Taylor,  C.  J.,  at  p.  285.)  You  cannot  ask  the 
justice  what  is  meant  by  his  entry  of  a  judgment ;  it  must  speak  for  itself  as  it  stands. 
But  if  the  entry  imports  a  judgment,  it  is  proper  to  prove  that  the.  merits  were  gone 
into,  by  the  justice  or  any  other  person  who  knows  the  fact,  provided  the  testimony  be 
consistent  with  the  judgment.  (Ferrell  v.  Underwood,  2  Dev.  Ill,  114.)  Sec  ante, 
note  692,  p.  971,2,  as  to  explaining  or  contradicting  these  and  similar  entries. 
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NOTE  765— p.  897. 

See  ante,  note  630,  p.  864 ;  also  note  616,  p.  858,  9 ;  Moore  v.  Smiih,  5  Greenl. 
R(]V490,494. 

In  New-Tork,  H  is  provided  by  statute,  that  the  probate  of  a  will  of  personal  proper- 
ly, takeo  by  a  aurro^^ate  having  jurisdiction,  shall  be  cooclusive  evidence  of  the  validi- 
Ij  of  inch  win,  UDiil  such  probate  be  reversed  on  appeal,  or  revoked  by  the  surrogate, 
uprorided  ibr,  or  the  will  be  declared  void  by  a  competent  tribunal.  (9  R.  S.  61,  § 
SS.)  As  to  the  time,  and  proceedings,  for  obtaining  a  revocation  of  probate,  see  id« 
§  80,  et  se^    With  respect  to  appeals,  see  3  R.  S.  66,  §  55,  et  seq. 


NOTE  766— p.  S97. 


See  tBte,  note'  618,  p.  859 ;  also  ante,  note  619,  p.  860. 


NOTE  767— p.  897. 


See  S  Moore's  Rep.  563,  n.  (a.) 

Notice  was  given  to  the  defendants,  as  executors,  to  produce  tlie  probate  of  their 
testator's  will  at  the  trial,  which  they  refused  to  do :  held,  that  a  document  purporting 
to  be  the  original  will,  and  produced  by  an  ufBcer  of  the  ecclesiastical  court  of  Chester, 
QBder  the  seal  of  that  court,  was  admissible,  as  secondary  evidence,  to  shew  that  their 
testator  had  acknowledged  therein  that  he  had  received'money  in  his  lifetime  for  the 
neoftbe  plaintiffl  (Gorton  v.  Dyson,  3  Moore,  558.)  It  appeared  that  the  defend- 
rati  had  acted  ou  the  document  produced  as  the  will  of  their  testator.  (Per  Richard- 
son, J^  id.  561.     S.  C.  1  Brod.  &  Bing.  319.     Gow.  78.) 

Ib  New- York,  each  surrogate  is  required  by  statute  to  record  in  bis  books,  all  wills 
proved  before  him,  and  all  letters  testaooentary  or  of  administration,  and  all  letters  ap- 
pomting  a  collector,  with  all  things  concerning  the  same.  And  the  records  of  such 
wills  and  letters,  and  transcripts  thereof,  duly  certified  by  the  surrogate  having  the  cus- 
tody of  such  records,  under  his  seal  of  office,  are  declared  evidence  in  all  courts,  so  far 
at  respects  personal  estate,  in  the  same  manner  as  if  the  originals  were  produced 
lad  proved.     (2  R.  S.  80,  §  5a} 

Id  Massachusetts,  a  probate  court  is  not,  technically,  a  court  of  record ;  yet,  it  has 
Ikcd  said,  that  it  ought  to  have  a  perfect  record  of  all  its  orders  and  decrees;  for  this 
purpose  the  office  of  register  was  constituted :  and,  it  seems,  such  orders  and  decrees 
sre  provable  there,  by  properly  authenticated  copies.  •  (Chase  v.  Hathaway,  14  Mass. 
Rep.  232,  et  seq.)  As  to  the  necessity  of  preserving  a  written  memorial  of  the  pro- 
ceedings of  tliese  courts,  and  the  form  thereof,  see  ante,  note  620,  p.  869,  870.  The 
same  doctrine  with  that  laid  down  in  Chase  v.  Hathaway,  supra,  has  been  adopted  in 
New-Hampahire.  And  parol  evidence  to  prove  the  decision  of  a  judge  of  probate  was, 
ia  that  state,  held  inadmissible.  (Judge  of  Probate  v.  Briggs,  3  N.  Hamp.  Rep.  S09.) 
it  IB  provable  by  a  copy  of  the  record.    (Far ns  worth  v.  Briggs,  6  id.  561.) 
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NOTE  768— p.  397. 

See  Harrison  v.  Rowan,  3  Wash.  C.  C.  Rep.  580, 2,  per  Pennington,  J. 

In  New- York,  the  surrogate  has  authority  to  take  proof  of  wills  of  real  estate ;  {8  R. 
S.  57,  §  7,  et  seq. ;)  the  will,  the  proofs,  and  examinations  taken  by  him,  are  to  be  re- 
corded in  a  book,  and  the  record  signed  and  certified  by  the  surrogate.  (Id.  58,  §  14.) 
The  will  so  proved,  is  to  have  a  certificate  of  such  proof  endorsed  thereoD,  signed  by 
the  surrogate,  and  attested  by  his  seal  of  .office,  and  may  be  read  in  evidence  without 
further  proof  thereof.  And  the  record  of  the  will,  and  the  exemplification  thereof  by 
the  surrogate  having  the  legal  custody,  shall  be  received  in  evidence,  and  shall  be  as 
effectual  in  all  cases,  as  the  original  will  would  be,  if  produced  and  proved,  and  may,  in 
like  manner,  be  repelled  by  contrary  proofi     (Id.  §  15.) 

Sections  14  and  15,  above  mentioned,  relate  to  cases  where  the  subscribing  wit- 
nesses, or  such'  of  them  as  would  be  sufficient  to  prove  the  will  on  a  trial  at  law,  are 
produced  before  the  surrogate.  (See  id.  §  13, 13.)  If  the  witnesses  are  dead,  insane, 
or  reside  out  of  the  state,  other  proof  i%to  be  taken.  (2  R.  S.  59,  §  16.)  This  is  to 
be  signed,  certified  and  recorded,  by  the  surrogate,  in  the  same  manner  as  where  the 
witnesses  are  produced,  and  the  will  is  to  be  deposited  with  the  surrogate.  (Id.  §  17.) 
The  record  of  the  proofs  and  examinations  taken  pursuant  to  the  two  last  sections, 
aiid  the  exempFifications  of  such  i*ecord,  by  the  surrogate  having  the  legal  custody, 
shall  be  received  as  evidence  upon  any  trial,  or  controversy  concerning  the  same  will, 
afler  proof  that  the  lands  in  question  have  been  uninterruptedly  held  under  such  will 
fer  the  space  of  twenty  years  bef^ire  the  commencement  of  the  suit  in  which  such  trial 
or  controversy  shall  be  had  ;  and  shall  be  of  the  same  force  and  efifect,  as  if  takep  iA 
open  court,  upon  such  trial  or  controversy.    (Id.  §'18.) 

As  to  exemplifications  of  the  record  of  wills,  proved  before  the  judge  of  the  for- 
mer court  of  probate,  and  recorded  prior  to  the  1st  of  January,  1785,  see  id.  §  20. 

Further,  with  respect  to  the  power  of  the  surrogate,  in  N.  York,  in  regard  to  wills 
of  realty,  and  the  effect  of  his  decision  thereon,  see  ante,  note  620,  p.  861,  et  seq. 

In  several  of  the  states,  beside  New- York,  the  surrogate's,  or  other  court,  coming  in 
the  place  of  the  English  ecclesiastical  court,  has  power  to  take  proof  of  wills  in  respect 
to  the  realty.  -This  depends  upon  statute  regulation,  whk^h  sometimes  defines  the  effect 
of  the  probate  as  evidence.  Where  the  effect  is  left  undefined,  it  would  probably  be  the 
same  as  it  is  in  regard  to  the  personalty.  Such  will  be  seen  to  be  the  doctrine  by  con- 
sulting several  cases  cited  ante,  note  616,  p.  85S,  9 ;  note  630,  p.  861,  2:  In  addition 
to  which,  the  following  cases  may  be  referred  to,  as  showing  the  local  views  of  some 
of  the  state  courts  on  the  same  subject.  Donaldson  v.  Winter,  1  Mill.  Lou.  Rep.  lS7i 
Stanley  v.  Kean,  I  Tayl.  Rep.  93.    Darby's  lessee  v,  Mayer,  JO  Wheat.  465, 


NOTE  769— p.  398. 


Cox  V.  Allingham,  1  Jacob's  Rep.  614. 

In  Virginia,  by  statute,  the  certificate  of  probate,  or  of  administration,  attested  by 
the  clerk,  enables  the  executor  to  act,  and  may  be  given  in  evidence  in  any  court  of 
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^]lj^» -C  state,  and  ^11  be  as  effectual  as  any  probate,  or  letters  of  administration,  made  out 
a  ^vieform.     (Dickenson  v.  M'Craw,  4  Rand.  Rep.  158,  160.) 

So  also  in  VercDont,  as  to  a  certificate  of  administration  attested  by  the  register. 
(Seymour's  adm'r  v.  Beach,  4  Verm.  Rep.  498.)  ^ 

Vol^ew-York,  exemplified  copies^  or  certified  transcripts  under  seal,  of  letters  of  ad- 
^-^MttiaiTation^  are  competent  evidence  without  accounting  for  the  originals.    There  is 
difference  between  the  records  of  surrogate's  courts,  and  those  of  any  other  court, 
mm  this  respect.     (Jackson  v.  Robinson,  4  Wend.  Rep.  436,  442.     3  R.  S.  SO,  §  58. 
See  Dale  v.  Roosevelt,  8  Cowen's  Rep.  348,  9.)      All  letters  testamentary,  letters  of 
%dmmistration,  and  letters  appointing  any  collector,  are  to  be  in  a  particular  form, 
^goedby  the 'surrogate  or  officer  granting  the  same,  and  sealed  with  the  seal  of  the 
surrogate,  or  that  of  the  common  pleas  of  the  county,  when  granted  by  the  first  judge, 
w  by  the  district  attorney.     (2  R.  S.  80,  §  55.)    Such  letters,  issued  by  any  officer 
'Wing  jurisdiction,  are  declared  conclusive  evidence  of  the  authority  of  the  persons  to 
^homthe  same  were  granted,  until  reversed  on  appeal,  or  revoked  as  provided  for. 
(Id.  §  56.)    An  order  of  the  court  of  chancery,  directing  letters  to  issue  on  certain  con- 
ditioosbeiog  performed  by  the  applicant,  which  order  was  made  on  appeal  from  the 
surrogate,  has  been  held^to  aflbrd  no  evidence  that  letters  have  actually  issued.    (Dale 
▼,  Roosevelt,  8  Cowen's  Rep.  S$4,  348,  9»  per  Spencer,  senator.    See  Hoskins  v.  Mil- 
ler, 2  Dev.  Rep.  360,  I,  2.    Spencer  y.  Cohoon,  1  Dev.  &.  Batt.  Rep.  27.) 

Id  New-Hampshire,  a  certified  copy  of  ihe  record  from  the  register's  ofl3ce,  contain- 
iogoothiDg  more  than  a  mere  memorial  of  the  appointment  of  an  administrator,  was 
received  as  competent  evidence  of  the  date  of  the  appointment.  The  letters,  it  iff  said, 
are  only  a  copy  of  this  record,  drawn  up  in  a  more  formal  manner,  and  are  no  better 
evidence.  (Farnsworth  v.  Briggs,  6  N.  Hamp.  Rep.  561, 2,  3.) 
.  The  same,  or  a  very  similar  doctrine,  prevails  in  North  Carolina.  (Hoskin's  adro'x 
▼.  Miller,  2  Dev.  Rep.  360,  1,  2.)  In  this  ease,  the  original  minutes  of  the  apppint- 
meot  were  read,  and  it  was  objected,  among  other  things,  that  in  order  to  prove  the 
&ct  of  the  appointment,  the  letters  the.mselves  shoukl  be  exhibited.  The  court,  how-  - 
ever,  heU  otherwise,  saying,  that  the  letters  contained  nothing  distinct  from  the  rec- 
ord, but  are  a  mere  copy  of  it»  with  the  addition  only  of  a  certificate  that  they  are  a 
^PTi  veriSed  by  the  seal  of  the  court.     (Id.) 

Id  Keotucky,  a  transcript  of  the  order,  granting  administration,  is  full  proof  of  the 
&ct  of  the  appointment  of  the  administrator.  (Owings  v.  BeaH,  1  Litt.  Rep.  257, 
059.) 

In  South  Carolina,  an  administration  may  be  proved  by  the  record-book  of  the  ordi- 
"^ryj  without  producing  the  letters,  or  accounting  for  their  absence;  and  the  record- 
^^ook  may  be  proved  by  any  person  acquainted  with  it,  or  with  the  signature  of  the 
ordinary,  without  calling  the  ordinary  himself.  (Browning,  adm'z,  v.  Huff,  2  Bail. 
^^^)  This  book  is  regarded  the  same  as  the  book  of  acts  of  the  spiritual  court  of 
£oglaDd,  and  the  letters,  as  nothing  more  than  a  certificate  by  the  ordinary  of  his 
having  granted  administration,  8lc.    (Id.  179.) 

All  the  foregoing  cases  assume  that  the  letters  themselves  would  be  evidence ;  and 
if  granted  by  a  court  of  competent  jurisdiction,  they  would  be  conclusive  as  to  the  fact 
ofappoiotment.  ^ut  they  may  be  shown  to  be  forged,  or  may  be  impeached  for  lack 
of  jarisdiction  in  the  court  granting  them.    (See  Owings  v.  Beali,  1  Litt.  Rep.  269, 
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360.  See  also  ante,  note  6S0,  p.  868.)  But  ttie  force  of  the  letters  cannot  be  abated 
by  reanon  of  mere  error  or  irregularity  in  tl)e  appointment,  not  amounting  to  want  of 
jurisdiction.  (See  ante,  note  630,  p.  864.)  Nor  need  a  party,  in  order  to  show  an 
administrator's  right  to  act  as  such,  produce  or  prove  any  of  the  proceedings  prelimi* 
nary  to  the  appointment.  The  fact  of  appointment  by  order  of  the  court,  ia  cooclu- 
•ive  on  all  points  of  mere  irregularity,  and  the  latter  can  only  be  made  available  id  • 
direct  proceeding  in  the  same  court  to  annul  or  set  aside  the  appointment.  This  is 
80,  whether  the  appointment  itself  or  the  letters  be  used.  (Id.  .Browning,  adm'x,  v. 
Huff,  2  Bail  174.    Spencer  v.  Cohoon,  1  Dev.  &  Batt.  Rep.  37.) 

A  copy  of  letters  testamentary,  granted  by  the  parish  court  of  New-Orleins,  wu 
'  proved  by  the  oath  of  the  clerk  and  register  of  the  court  of  probates,  t6  be  a  trueeopy 
of  the  original,  and  that  he  could  not  send  the~  original,  which  was  on  file  io  aach 
court ;  and  by  the  supreme  court  of  the  U.  S.,  held  that,  under  auch  circutnscaneef, 
the  copy  was  the  best  evidence  of  which  the  nature  of  the  case  was  susceptible.  (Ow- 
iags  V.  Hull,  9  Pet.  Rep.  608,  636.) 

The  mode  of  proving  letters  testamentary,  and  of  administration  granted  ia  other 
states,  is,  in  Tennessee,  provided  fbr  by  their  local  legislation.  There,  a  transcript  eer- 
tified  in  a  particular  mode  from  the  records  of  the  court  of  another  state,  eontaining  s 
last  will  and  teatament,  together  with  the  qualification  of  the  executors,  has  been  held 
BulEcient  evidence  of  a  grant  of  letters  testamentary,  to  authorixe  the  executors  to  sue. 
(Smith  V.  Mabry,  7  Yerg.  36,  cited  wrongly,  ante,  note  631,  p.  875,  as  Smith  v. 
Smith.) 

Several  other  states  have  their  peculiar  enactments  on  this  subject.  Letters  of  ad- 
ministration, &c  granted  in  another  state,  may  be  proved  by  a  copy  certified  under 
the  constitution  and  laws  of  the  United  States.  Where  a  copy  of  letters  testaaieDta- 
ry  from  a  probate  court  in  Massachusetts,  was  offered  as  evidence  in  Indiana,  aad  the 
certificate  of  the  cleric  wanted  the  seal  of  the  court  or  officer  granting  the  lettera,  held, 
that  the  copy  was  inadmissible.  (Allen,  adm'r,  v.  Tliaxter,  1  Blackf.  S99.)  As  to 
proving  these  and  similar  proceedings  of  probate  courts  of  neighboring  states  under 
the  constitution  and  acts  of  congress,  see  further  ex  parte  Povall,  S  Leigh,  816. 


NOTE  770— p.  399. 

See  Bellinger  v.  The  People,  8  Wend.  595,  598,  9.    See  ante,  notes  668, 669,  67S, 
675,  677,  p.  938,  et  seq. 


NOTE  771— p.  399. 


In  New- York,  the  revised  statutes  provide,  that  the  records  and  judicial  proceeding* 
of  any  court  in  a  foreign  country,  shall  be  admitted  in  evidence  in  the  courU  of  tbi« 
state,  upon  being  authenticated  as  follows  : 

^  1.  By  the  attestation  of  the  clerk  of  such  court,  with  the  seal  of  such  court  annexed, 
or  of  the  officer  in  whose  custody  such  records  are  legally  kept,  with  the  seal  of  b»* 
office  annexed : 
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S.  By  fl  certificate  of  the  chief  justice  or  presiding  magistrate  of  such  court,  that  the 
periDo  attesting  such  record,  is  the  clerk  of  the  court,  or  (hat  he  is  the  officer  in  whose 
cttito4y  *Qch  record  is  required  hy  Jaw  to  be  kept ;  and  in  either  case,  that  the  signa- 
tore  of  such' person  is  genuine:  and, 

8.  By  a  certificate  of  the  secretary  of  state,  or  other  officer  of  the  government  under 
whose  authority  such  court  is  held,  having  the  custody  of  the  great  or  principal  seal  of 
^di  government,  purporting  that  such  court  is  duly  constituted,  specifying  generally 
the  nature  of  its  jurisdiction,  and  verifying  the  signature  of  the  clerk  or  other  officer, 
ittfiDg  the  custody  of  sudi  record,  and  also  verifying  the  signature  of  the  chief  justice 
or  presiding  magistrate.    (2  R.  S.  396,  §  36.) 

Copies  of  such  records  and  proceedings  in  the  courts  of  a  foreign  country,  may  also 
W  admitted  in  evidence  upon  due  proof, 

1.  That  the  copy  ofiered  has  heen  compared  hy  the  witness  with  the  original,  and 
is  an  exact  transcript  of  the  whole  of  such  original ; 

3.  That  such  original  was  in  the  custody  of  the  clerk  or  other  officer,  legally  having 
diarge  of  the  same :  and, 

S.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be  proved  to  be  the  seal  of 
Ifae  court  in  which  such  record  or  proceeding  shall  be.    (Id.  §  37.) 

li  is  declared,  however,  that  these  provisions  shall  not  prevent  the  proof  of  any  rec- 
ord or  judicial  proceeding  of  the  courts  of  any  foreign  country  according  to  the  rules 

of  the  eororoon  law  in  any  other  manner  than  that  pointed  out  above ;  nor  shall  they 
y»  construed  as  declaring  the  efieet  of  any  record  or  judicial  proceeding,  authenticated 
as  prescribed  by  the  statute,    (td.  §  38.) 

Tbedifierent  modes  of  authenticating  foreign  judgments,  independant  of  any  legis- 
lative provison  on  this  subject,  have  been  laid  down  by  Marshall,  C.  J.,  as  follows :  1. 
3y  an  exemplification  under  the  great  seal.    3.  By  a  copy,  proved  to  be  a  true  copy. 
-4*  By  the  certificate  of  an  officer  authorized  by  law,  which  certificate  must  itself  be 
.properly  authenticated.     These  he  pronounces  the  usual,  if  not  the  only  modes  of  an- 
-^-ftenticating  hre'ign  judgments.    (Church  v.  Hubbart,  3  Cranch,  187,  338;    See  also 
CMahurin  V.  Bickford,  6  N.  Hamp.  Rep.  567,  570.     Vandervoort  v.  The  Columbian 
^'Jt.  Co.  3  Cain.  Rep.  1 65,  et  seq.) 

If  these  modes  of  authentication  be  all  beyond  the  reach  of  the  party,  other  testimo- 

^i  in/erior  in  its  character,  will,  it  seems,  be  received.  (Church  v.  Hubbart,  supra, 
P^  Marshall,  C.  J.  See  Hadfield  v.  Jameson,  3  Munf.  Rep.  53.  Young  v.  Gregory, 
^  Ojll,  446.  Also  per  Washington,  J.,  in  Wood  v.  Pleasants,  8  Wash.  C.  C.  Rep. 
«^,  203,  quoted  ante,  note  702,  p.  1049.) 

•Kot  where  it  does  sot  appear  that  there  is  any  insuperable  impediment  to  the  use  of 
tt^^-cr  of  these  modes,  the  courts  will  not  presume  such  impediment  to  have  existed. 
C^^r  Marshall,  C.  J.,  in  Church  v.  Hubbart,  supra.) 

^^J  Church  V.  Hubbart^  supra,  the  proceedings  sought  to  be  proved,  were  a  seques- 
\TAtio(]  of  a  vessel  and  her  cargo  at  Para :  A  paper  certified  to  be  a  true  copy  from 
1^  orjgioals,  by  the  secretary  of  state  for  foreign  affairs  at  Lisbon,  under  his  seal  of 
artoS:  was  ofiered ;  accompanying  it  was  an  English  copy,  certified  by  the  American 
consul  at  Lisbon,  to  be  a  true  translation  of  the  Portugese  original :  The  whole  was 
admitted  by  the  circuit  court,  and  on  error  to  the  supreme  court,  the  decision  was  held 
err^'ieous.    The  copy  was  not  authenticated  in  either  of  the  modes  above  mentioned ; 
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nor  was  any  excuse  given  for  not  complying  with  the  general  rule.  In  respect  to  the 
certificate  of  the  secretary  at  Lisbon,  the  learned  C.  J.,  says:  "  If  it  be  true  that  the 
decrees  of  the  colonies  are  transmitted  to  the  seat  of  government,  and  registered  in  the 
department  of  state,  a  certificate  of  that  fact  under  the  great  seal,  with  a  copy  of  the 
decree  authenticated  in  the  same  manner,  wouJd  be  sufficient  prima  faek  evidence  of 
the  verity  of  wh^t  was  so  certified ;  but  the  certificate  ofiered  to  the  court,  is  under  the 
private  seal  of  the  peraon  giving  it,  which  cannot  be  known  to  this  court,  and  of  con- 
sequence can  authenticate  nothing.'*  (Id.  p.  338,  9.)  He  further  observed  as  to  the 
certificate  of  the  American  consul  to  tlte  translation :  "  Admitting  the  cngirndt  in  the 
Portugese  language  to  have  been  authenticated  properly,  yet  there  was  error  in  admit- 
ting the  translation  to  be  read  on  the  certificate  of  the  conso).  Interpreters  are 
always  sworn,  and  the  translation  of  a  consul  not  on  oath,  can  have  no  greater  validity 
than  that  of  any  other  respectable  man."    (Id.) 

The  same,  doctrine  was  laid  down  in  the  supreme  court  of  New-Tork,  on  the  like 
question  arising.  Thompson,  J.,  who  delivered  the  opink>n,  says,  that  the  regulatum  of 
transmitting  decrees,  8cc.  at  Para  to  Lisbon,  &.C.,  should  have  been  shown  in  torn 
authentic  way,  and  then  the  document  would  appear  to  come  through  the  proper  chan- 
nel, and,  if  duly  authenticated,  might  be  competent  prima  facie  evidence  of  what  it 
contains.  He  further  observes,  *<  This  document  cannot  be  considered  an  exemplifi- 
cation of  a  judgment.  That  should  be  under  the  great  seal;  this  is  only  under  the 
seal  of  arms  of  the  secretary  of  state :  neither  is  it  a  sworn  copy  of.  the  original,  and  it 
cannot  be  received  as  an  oflice  copy,  it  not  appearing  that  the  secretary  of  state  hai 
officially  the  custody  of  records  of  this  description."  (Vandervoort  v.  The  Colombian 
Ins.  Co.  2  Cain.  155, 163,  4.)  The  same  view  was  taken  by  the  learned  judge  of  the 
certificate  of  translation,  as  that  presented  in  Church  v.  Hubbart,  supra.    (Id.  164.) 

The  rule  above  advanced,  that  the  copy  must  be  authenticated  by  the  person  hav- 
ing the  official  custody  of  the  original,  has  been  directly  held  io  New-Hampshire. 
There,  a  copy  of  a  Vermont  justice's  judgment  (which  the  court  treated  as  strictly 
foreign,)  was  offered  in  evidence,  authenticated  by  the  certificate  of  the  clerk  of  the 
county  court.  It  was  said  in  argument,  that  the  justice  had  gone  out  of  office,  and 
that  his  original  records  were  deposited  with  the  county  clerk.  But  per  curiam :  '*  The 
ease  does  not  show  this,  and  if  it  had  done  so,  that  al<»ne  would  not  be  sufficient  Hid 
it  been  made  to  appear  that  under  the  laws  of  Vermont,  the  records  of  this  magistrate 
had  been  deposited  in  the  office  of  the  county  clerk,  and  that  he  is  the  proper  officer 
to  give  out  copes,  perhaps  a  copy  having  his  attestation  duly  authenticated,  might 
have  been  held  sufficient.  (Mahurin  v.  Bickfurd,  6  N.  Harop.  Rep.  567,  570, 1.)  See 
further,  Talcott  v.  The  Defaware  Ins.  Co.  2  Wash.  C.  C.  Rep.  449.  Thomas  v.. 
Tanner,  6  Monroe,  52,  5S,  4,  stated  infra.) 

The  seal  of  a  foreign  court,  not  acting  under  the  law  of  nations,  does  not  prove  it- 
self) but  when  used  to  authenticate  a  record,  must  be  proved.  (Delafield  v.  Hand,  S 
John.  Rep.  310.  Griswold  v;  Pitcairn,  2  Conn.  Rep.  90, 1.  Story's  Confl.  of  Laws, 
531,  2.  4  Cowen's  Rep.  526,  note.  De  Sobry  v.  De  Laistre,  2  Harr.  &  John.  19t, 
21 S.,  Ex  parte  Povall,  3  Leighj  816.)  And  the  seal,  not  only,  but  the  signature  of  the 
judge  or  officer  autlienticating  the  record,  must  be  proved.  (See  Lincoln  v.  BatteDe, 
8  Wend.  484;  Gardere  v.  The  Columbian  Ins.  Co.  7  John.  R.  519;  Chew  v.  Keck, 
4  Rawle,  171;  Catiett  v.  The  Pacific  Ins.  Co.  1  Paine's  Rep.  618,  614i)     And  in  iveh 
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caaea,  where  the  machinery  of  the  court  is  resorted  to  for  the  purpose  of  autlieoticating 
itsreoord^  if^Mch  court  have  no«eal  by  which  the  copy  can  be  clothed  with  the  form 
of  an  exemplification,  that  fact  should  be  proved,  or  the  copy  will  be  ioadmiasible. 
(Takjott  V.  The  Delaware  Ins.  Co.  2  Wash.  C.  C.  Rep,  449.) 

In  Packard  v.  Hill,  (7  Gowen'aRep.  434,)  a  copy  of  a  judgmeni  rendered  aUHavasa 
waaoffi^red  and  received  as  good  evidence  on  being  atithenticated-  as  follows  t  'it  was 
■bown  to  have  been  signed  by  the  clerk  of  the  court,  wIk>  was  the  keeper  of  its  records ; 
thathiaaignature  validated  all  its  proceedings;  that  the  court  had  no  seal;  that  the 
•eal  oaed  to  the  ceirtificate,  was  the  seal  of  the  royal  college  of  notaries,;  and  that  the  copy 
vaa  authenticated  in  the  usual  way  of  authenticating  records  to  be  sent  to  foreign 
wuDtrics.    (Id.  448.)    Sec  S.  C,  2  Wend.  411  ;  5  id.  875,  887,  891. 

laaaaompsit  upon  a  foreign  judgment,  a  witness  testified  that  he  applied  to  J>he  re- 
puted clerk  of  the  court  for  the  copy  of  the  record  of  the  judgment,  that  he  assisted  the 
ekik  io  comparing  the  copy  with  the  record  and  in  affixing  the  seal  of  the  court  to  the 
^py)  and  aaw  the  clerk  attest  the  copy  by  putting  his  name  to  it.  The  verification  of 
the  record  was  held  sufficient    (Buttrick  v.  Allen,  8  Mass.  il.  273.) 

There  ia  an  exception  to  the  above  doctrine  as  to  proving  the  seal,  in  lavor  of  courts 
of  admiralty,  which  being  courts  of  the  law  of  nations,  the  courts  of  other  countries  will 
judicially  take  notice  of  their  seal,  without  proof  of  its  authenticity.  (Story's  Con^  of 
Lawi)5Sl.  Thompson  v.  Stewart,  8  Conn.  Rep.  171.  Gardere  v.  Columbian  Ins.  Co. 
^  John.  Rep.  517.  Lincoln  v.  Battelle,  6  Wend.  484.  Yea  ton  v.  Fry,  5  Cranch,  385, 
WS.  Anthon's  N.  P.  40,  n.  (a.)  Dunlap  v.  Waldo,  6  N.  Happ.  Rep.  458.  Contra, 
aee  Catlett  t.  The  Pacific  Ins.  Co.  1  Paine's  Rep.  594,  613.)  Accordingly,  where  the 
Koord  of  a  decree  of  the  court  of  vice  admiralty  in  Bermuda,  purporting  to  be  certi- 
-  &d  by  the  deputy-registrar,  under  the  seal  of  the  court,  was  offered  in  evidence,  with  no 
other  proof  authenticating  it,  it  was  held  admissible.  (Thompson  V.  Stewart,  8  Conn. 
Rep.  171.)  In  Yeaton  v.  Fry,  (5  Cranch,  885,)  copies  of  the  proceedings  in  the  vice 
admiralty  court  of  Jamaica  were  held  admissible  in  evidence,  when  certified  under  the 
Kal  of  the  court  by  the  deputy  registrar,  whose  official  character  was  certified  by  the 
judge  of  the  court,  and  that  of  the  latter  certified  by  a  notary  public. 

The  public  national  seal  of  a  kingdom,  or  sovereign  state,  is  also  noticed  judicially 
hy  the  courts  of  other  countries,  and  is  the  highest  evidence  and  most  solemn  sanction 
of  aothentieity,  in  rekition  to  judicial  proceedings,  known  in  the  intercourse  of  nations. 
(Per  Gould,  J.,  Griswold  v.  Pitcairn,  9.  Conn.  Rep.  90.  Per.Swif\,  Ch.  J.,  id.  89. 
^oyiDous,  9  Mod.  66.  United  States  Vr  Johns,  4  Dall.  416.  Church  v.  Hubbart, 
2  Cranch,  187.  Story's  Confi.  of  Laws,  580.  Lincoln  v.  Battelle,  6  Wend.  475,  484. 
I>ttDlap  V.  Waldo,  6  N.  Harop.  Rep.  463.  Ex  parte  Povall,  8  Leigh  816.  State  v. 
Carr,  5  N.  Hamp.  Rep.  369,  870.)  Accordingly,  in  Connecticut,  a  record  of  the  su* 
prenw  court  of  Copenhagen  was  allowed  as  evidence  where  there  was  no  certificate 
^t  it  was  a  copy ;  but  only  the  signature  of  Cotbiormen,  below  the  great  seal  of  Den- 
loaHc,  without  any  addition  showing  his  official  character.'  And  Swif^,  C.  J.,  delivering 
^opinioQ,  said,  ^  this  court  does  not  know  the  form  of  making  up,  attesting  or  certi- 
(yiog  their  record.  If  it  appear  to  be  a  judicial  proceeding  under  the  great  seal,  it  is 
to  be  preaumed  that  all  the  formalities  required  by  their  law  have  been  complied  with- 
'^^appears  to  be  the  record  of  IP  judgment  rendered  in  a  court  of  the  kingdom  of 
l^CBmack,  under  the  great  seal  of  the  king.    This  seal  proves  itself,  and  the  court  is 
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bound  to  take  judicial  notice  of  it."  (Griswold  v.  Pitcairn,  2  Coon.  Rep.  85, 89, 90.) 
The  aDoexatioa  ofthe  great  seal  will  be  presumed  to  have  been  done  by  a  person  hav- 
ing custody  thereof,  and  competent  authority  to  do  the  act.  (See  United  States  v. 
Amedy,  11  Wheat.  Rep.  406,  7 ;  United  States  v.  Johns,  4  Dall.  415,  416 ;  slso,  1 
Qald.  Rep.  613,  614.) 

But  when  a  civil  war  rages  in  a  foreign  nation,  and  one  part  separates  itself  from  the 
old  established  government  and  forms  itself  into  a  distinct  govetnment,  the  coartB  of 
the  respective  United  States  must  view  such  newly  constituted  government  as  it  is 
viewed  by  the  legislative  and  executive  departments  of  our  general  government;  aod 
before  it  is  recognized  by  them  as  an  independent  government,  its  seal  cannot  be  allow- 
ed to  prove  itself;  but  it  may  be  proved  by  such  testimony  as  the  nature  ofthe  case  ad- 
mits. (United  States  v.  Palmer  et  al.  3  Wheat  Rep.  610.  The  Estrella,  4  Vfhezl, 
Rep.  298.  See  S.  P.,  United  States  y.  Hutchings,  2  Wheel.  Crlm.  Cas.  543.  1  Bald. 
Rep.  616.) 

Proceedings  in  St.  Domingo,  during  the  short  period  in  which  the  possession  of  the 
island  bad  passed  from  France  to  England,  were,  under  the  particular  circumstances  of 
the  case,  held  sufficiently  authenticated  by  the  private  seal  ofthe  governor.  (Hadfield 
v.  Jameson,  2  Munf.  R.  53.)  What  is  sufficient  to  authenticate,  in  the  courts  of  tbis 
country,  the  sentence  or  act  of  a  foreign  tribunal  or  government,  after  a  destructioo  of 
such  government  by  revolution  or  conquest,  see  id. 

The  proceedings  of  a  foreign  court  may  be  proved  by  a  sworn  copy.  (Lincoln  v.  Bat- 
telle,  6  Wend.  475.  Hill  v.  Packard,  5  id.  387,  per  Allen,  senator.  Id.  p.  391,  per  Beards- 
ley,  senator.  See  also  id.  p.  38&,  per  Walworth,  Ch. ;  1  Stark.  £v.  191,  6th  Am.  ed. ; 
per  Lord  Ellenborough  in  Collins  v.  Mathew,  5  East,  475 ;  Baldwin  v.  Hale,  17  John. 
Rep.  37d,  3.)  But  not  by  an  office  copy.  (See  Appleton  v.  Lord  Braybrooke,  6 
Maule  8c  SeL  34  ;  S  Starkie's  Rep.  6,  7, 6.  C.) 

How  far  a  copy  of  foreign  judicial  proceedings  may  be  said  to  be  authenticated  by 
the  acts  and  conduct  ofthe  party  against  whom  it  is  sought  to  be  used,  has  been  some- 
times made  a  question.  In  an  action  on  a  policy  of  insurance,  a  paper  purporting  to 
be  a  copy  of  a  decree  ofthe  English  court  of  appeals  in  prize  causes  condemning  the 
property  iusured  as  prize,  was  offered  by  the  plaintiffs  as  evidence  generally  for  the 
jury.  The  document  was  not  under  seal,  but  was  one  of  the  papers  exhibited  by  the 
agent  of  the  plaintiflfs  to  the  defendant's  broker,  as  one  of  the  preliminai^  proofs  of 
loss.  At  the  time  it  was  so  exhibited  an  endorsement  was  made  upon  it,  stating  tbe 
day  of  its  exhibition,  and  that  it  was  the  decree  of  condemnation.  Held,  that  it  was 
not  evidence  of  any  thing  contained  in  it ;  but  that  it  might  be  used  to  show  the  fact 
of  its  exhibition  to  the  underwriter,  when  such  fact  should  become  ipaterial.  (Thurston 
v.  Murray,  3  Binn.  Rep.  326.)  In  Delafield  v.  Hand,  (3  John.  Rep.  310,)  the  plaintiff 
offered  in  evidence  a  translation  of  the  proceedings  of  a  tribunal  at  Havre ;  he  showed 
that  the  same  translation  had  been  put  into  the  hands  of  F.,  a  broker,  by  L.,  in  certain 
suits  brought  by  L.  against  him  on  policies  of  insurance  on  the  same  vessel,  for  the 
same  voyage,  in  order  to  enable  F.  to  adjust  the  loss  in  those  cases.  The  suits  by  L. 
were  for  himself  and  the  present  defendant,  who  was  master  and  owner  of  one  third; 
and  ihe  present  suit  was  for  monies  which  the  plaintiff  had  been  compelled  to  pay  in 
the  former,  and  which,  as  was  contended,  the  present  defendant  was  himself  respon- 
sible for.    The  court  heki  that  the  putting  ofthe  document  into  F.'s  hands  by  L.,  as 
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above  roentioned,  did  not  preclude  the  preeent  defendant  from  objeciing  to  its  authen- 
ticity. '*  It  does  not  appear  from  the  testimony/'  say  the  court,  '*  that  such  a  privity 
exists  between  L.  and  the  defendant,  as  to  conclude  him  from  making  the  objection. 
L  was  Dot  his  authorized  agent;  besides,  if  tli'at  were  the  case,  I  cannot  discern  why 
adelivery  of  a  paper  in  one  cause  should  be  deemed  to  conclude  a  person  from  object- 
ing to  its  authenticity  in  another  action."  (Id.  314,315.)  Further  as  to  when  the 
conduct  of  the  party  or  his  agent,  in  respect  to  papers,  shall  be  said  to  conclude  him 
from  objecting  to  their  authenticity,  see  ante,  note  690,' p.  945 ;  also  Senat  v.  Porter,  7 
T.  R.  153 ;  Gorton  v.  Dyson,  3  Moore,  558. 

The  judicial  proceedings  of  the  several  slates  of  the  American  Union,  aa  among  each 
other,  we  have  already  seen,  stand  upon  a, different  fooiiug  from  the  proceedings  of 
couru  strictly  foreign.  By  the  4th  article  of  the  constitution  of  the  United  States, 
power  is  expressly  conferred  on  the  federal  legislature;  to  prescribe,  not  only  the  effect 
ofsttch  proceedings,  but  the  mode  of  authenticating  or  proving  them.  (See  ante,  note 
636,  p.  896.)  Pursuant  to  this  authority,  congress,  by  a  law  of  May  36,  1790,  (2  L. 
U.  States,  103,)  has  provided,  ''That  the  records  and  judicial  proceedings  of  tlie  courts 
of  aoy  state,  shall  be  proved  or  adtnitted  in  any  other  court  within  the  United  States, 
by  attestation  of  the  clerk»  and  the  seal  of  ihe  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may 
be,  that  the  said  attestation  is  in  due  form."  By  an  act  of  March  27,  1804,  (3  L.  U.  S. 
^^l)  §  3))  the  above  provision  is  extended  to  the  records  and  judicial  proceedings  of 
the  respective  territories  of  the  United  States^  and  countries  subject  to  the  jurisdiction 
thereof. 

The  particular  proceedings  contemplated  by  the  above  mentioned  statutes,  will  ap- 
pear by  several  cases,  ante,  note  636,  p.  898,  to  900.  As  to  chancery  proceedings  of 
another  state,  see  id.  980 ;  also  Barbour  v.  Watts,  2  Marsh.  (Ken.)  Rep.  292, 8,  there 
wrongly  cited  from  1  Marsh.  The  probate  of  a  will  in  another  state,  has  been  held  a 
judicial  proceeding,  which  may  be  authenticated  under  the  act  of  congress.  (Balfour 
v.Chew,  5  Mart  Lou.  Rep.  N.  S.  517.  Johnson  v.  Rannels,  6  id.  621.  Ripple  v. 
Uppte,  1  Rawle's  Rep.  386.  £x  parte  Povall,  8  Leigh,  816.  See  ante,  note  619,  p. 
^ ;  also  note  620,  p.  874,  5.)  So  as  to  letters  testamentary ;  (Allen  adm'r  v.  Thax- 
ter,  1  Bhckf.  Rep.  399 ;  see  ante,  note  620,  p.  875,  6.)  And  insolvent  proceedings 
bad  under  tlie  laws  of  Louisiana.    (Craig  v.  Brown,  1  Peter's  C.  C.  Rep.  352.) 

If  ihe  court  whose  doings  are  sought  to  be  proved,  is  so  constituted  that  it  cannot 
^(Hnpiy  with  the  requisitions  of  the  act  of  congress  for  lack  of  a  clerk,  or  other  requi- 
site, its  proceedings  cannot  be  authenticated  in  this  mode ;  and  hence  may  be  proved 
as  if  such  court  were  strictly  foreign.  (Kean  v.  Rice,  12  Serg.  &  Rawle,  203,  208. 
And  see  ante,  note  836,  p.  898,  et  seq.  and  cases  there  cited.)  And  even  with  regard 
to  those  proceedings  coming  within  the  act  of  congress,  the  better  opinion- is,  that  the 
BUKle  of  authentication  prescribed  by  it  is  not  to  be  considered  as  excluding  different 
niodes  of  proof;  but  other  evidence,  good  according  to  established  principles  independ- 
ent of  the  aet  of  congress,  may  be  resorted  to.  (Kean  v.  Rice,  12  Serg.  &  Rawle, 
m.  Baker  ▼.  Field,  2  Yeates'  Rep.  532.  EUmore  v.  Mills,  1  Hayw.  Rep.  859. 
Poiodexter's  ex'rs  v.  Barker,  2  id.  173, 4.  Ex  parte  Povall,  3  Leigh's  Rep.  816,  817. 
Contra,  see  State  v.  Twitty,  2  Hawks'  Rep.  441,  2,  3.)  Accordingly,  in  Pennsylva- 
nia, 8  proceeding  of  justices  of  the  peace  of  New- Jersey,  condemning  a  vessel,  6cc,  for 
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gatl)eriDg  clams  and  oysterft  contrary  to  a  local  statute,  was  held  sufficiently  proved 
when  authenticated  as  follows :  The  original  record  was  produced,  signed- by  the  juf- 
tices ;  a  witness  testified  to  its  identity  as  the  original,  and  proved  the  signatures  to  it 
to  be  the  genuine  baud-writing  of  the  justices;  and  that  they  were  at  the  time  justi- 
ces of  the  peace ;  evidence  was  also  given  that  the  court  had  no  seal.  Tilgh- 
man,  C.  J.,  delivering  the  opinion,  afler  noticing  the  mode  of  authentication  adopted, 
vaid,  "  I  really  do  not  see  how  it,  (the  record  of  condemnation)  could  have  been  proved 
in  a  more  convincing  manner.''  (Kean  v.  Rice,  13  Serg.  &  Rawle,  303,  304,308.) 
Further  as  to  the  Pennsylvania  mode  of  proving  a  judgment  of  a  neighboring  state 
not  certified  according  to  the  act  of  congress,  see  Baker  v.  Field,  3  Yeates'  Rep.  553. 
In  Virginia,  a  copy  of  a  Louisiana  probate  of  a  wHl,  not  authenticated  according  to 
the  act  of  congress  was  held  sufficiently  authenticated  according  to  common  law  rules, 
when  certified  under  the  hand  and  seal  of  the  judge  of  probate,  and  his  official  charac- 
ter attested  by  the  governor's  certificate,  under  the  seal  of  the  state,  stating  that  full 
faith  and  credit  was  due  to  the  signature  of  the  judge  as  such.  (Ex  parte  Povall,  S 
Leigh,  816.)  See  ante,  note  619,  p.  860,  1 ;  also  note  630,  p.  874,  5.  In  Indiana, 
letters  of  administration  granted  in  unother  state,  certified  by  the  clerk  of  the  court 
Without  the  seal,  have  been  held  not  sufficiently  authenticated.  (Allen  v.  Thaxter,  I 
Blackf.  Rep.  399.) 

A  record  of  a  territorial  court,  not  provable,  as  was  held,  under  the  act  of  con- 
gress, wds  decided  to  be  properly  authenticated,  in  Kentucky,  on  an  issue  of  nql  tie! 
record,  by  the  attestation  of  the  clerk  under  the  seal  of  the  court,  with  a  certificate  of 
tlie  governor  under  the  great  seal  of  the  territory,  certifying  that  the  person  attesting 
the  record  as  clerk,  was  the  clerk  of  the  court,  and  that  his  attestation  was  in  due 
form;    (Haggin  v.  Squires,  3  Bibb's  Rep.  334,  5.) 

A  record  of  a  court  of  the  United  States,  (e.  g.  the  circuit  court  of  the  U.  S.  for  the 
district  of  Massachusetts,)  has  been  held,  in  New- York,  not  to  be  within  ttie  act  of 
congress ;  and  where  a  copy  of  such  record  was  ofifered  in  the  supreme  court  of  the 
latter  state  upon  issue  joined  on  the  plea  of  nul  tiel  record,  the  authentication  was  beki 
sufficient,  though  it  was  merely  certified  by  the  clerk  as  a  copy  under  tlie  seal  of  the 
court ;  and  the  court  say,  "  The  mode  of  eertifying  the  record  in  the  present  case,  be- 
ing the  ordinary  mode  used  in  Massachusetts,  instead  of  the  technioal  exemplification, 
we  are  of  dpinion,  as  it  is  also  under  the  seal  of  the  court,  that  it  is  sufficient"    (Pe- 
poon  V.  Jenkins,  3  Johns.  Cas.  119.)    See  also  a  similar  case  decided  in  the  same 
way  and  upon  the  same  ground,  where  the  copy  ofiered  and  received,  according  to 
the  report,  was  an  office  copy,    (Jenkins  v.  Kinsley,  Co).  Cas.  136.)     Quere,  howev- 
er;  for  the  circuit  court  of  the  U.  States  in.  relation  to  the  supreme  court  of  N.  York, 
has  been" regarded  as  the  court  of  another  government ;  (Baldwin  v.  Hale,  17  Johns. 
Rep.  373,  3 ;  Griswold  v.  Sedgwick,  1  Wend.  131 ;)  and  clearly,  therefore,  mere  of- 
fice copies  of  their  judgments,  &c.,  are  not  competent  evidence.    See  ante,  p.  387,  of 
the  text,  and  note  734.    But  examined  copies  are  receivable ;  (Baldwin  v.  Hale,  su- 
pra ;)  indeed,  they  are  admissible,  in  cases  of  judgments,  &c.  strictly  foreign  in  their 
character.     (See  supra,  p.  1134.)     Where  the  copy  of  a  record  of  the  district  court 
of  the  U.  S.  sitting  at  Baltimore,  was  ofifered  in  the  circuit  court  of  the  U.  S.  at  Phila- 
delphia, authenticated  by  the  clerk,  under  the  seal  of  the  court,  the  sam^  was  hekl 
sufficiently  firovtd ;  and  the  court  seem  to  have  taken  judicial  notice  that  the  seal  was 
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tbe  proper  seal  of  the  district  court.  (United  States  v.  Wood,  2  Wheel.  Cr.  Cas. 
S95, 8S6, 898.)  The  copy  ia  this  case  was  on  three  distinct  sheets  of  paper,  not  at- 
uebed  or  connected  together ;  and  the  court  in  respect  to.  an  ohjeclion  on  this  ground 
lay, "  it  is  by  no  means  fatal  to  the  evidence,  although  it  is  certainly  improper  to  cer- 
tify records  in  the  way  that  this  is,  in  sheets  unconnected  by  some  fastening.  But  if 
tbe  court,  upon~  inspection,  is  satisfied  (as  we  are  in  this  case)  with  the  verity  of  tbe 
record,  that  is  sufficient.  (Id.  326,  328.)  See  further  as  to  proving  a  record  of  the 
eireoit  court  of  the  U.  S.,  J/evefinge  v.  Dayton,  4  Wash.  C.  C.  Rep.  698,  stated  ante, 
i»te7S«,pwl07a,8, 

la  Barbour  v.  Watts,  (2  Marsh.  Ken.  Rep.  290,)  the  plaintiff  offered  a  paper  pur* 
porting  to  be  a- decree  in  chancery  of  another  state ;  it  was  certified  by  the  clerk  with 
dw  leal  of  the  court  annexed :  a  witness,  was  called  who  swore,  that  the  clerk  was 
clerk  of  the  court  at  the  date  of  the  certificate ;  that  he,  the  witness,  had  read  the 
original  decree,  but  it  was  upward)  of  a  year  ago ;  that  he  coukt  not  repeat  its  con- 
tests, and  had  not  compared  this  with  the  original;  but  having  seen  the  original,  and 
frequen^  examined  the  copy  slnce>  he  had  no  doubt  this  was  a  true  copy.  The  court 
declined  deciding  whether,  if  the  witness  had  sworn  that  he  had  compared  the  copy 
with  the  original,  and  that  it  was  a  true  one,  it  could  be  gineii  in  evidence ;  for  his 
teslifflooy  fell  far  short  of  this:  and  as  it  lacked  tbe  certificate  of  the  presiding  judge 
reqaisite  to  render  it  evidence  under  the  act  of  congress,  they  rejected  it  altogether. 
(Id.  391) 

In  New-Hampshire,  Massachusetts,  New- York  and  Ohio,  it  has  been  held  with  re- 
spect to  the  judgments  and  proceedings  of  justices  of  the  peace  of  neighboring  states, 
that  they  were  incapable  of  being  proved,  except  in  the  common  law  mode ;  for  justi> 
ees*  courts  do  not  possess  the  requisite  machinery  for  complying  with  the  act  of  con- 
grtaa.  (See  Robinson  ▼.  Prescott,  4  N.  Hamp.  Rep.  450.  Mahurin  v.  Bickford,  6 
id.  567.  Warren  v.  Flagg,  2  Pick.  Rep.  448.  Silver  Lake  Bank  v.  Harding,  5 
Hamm.  Rep.  544,  547.  1  Wright's  Rep.  430.  Thomas  v.  Robinson,  3  Wend.  267.) 
lo  Connecticut,  however,  it  has  been  laid  down,  that  in  those  states  where  a  justice  of 
the  peace  holds  a  court  of  record ;  where  he  is  the  sole  justice,  and  has  no  clerk,  and 
iK>acal,he  may  certify  that  he  is  the  presiding  magistrate  and  clerk  of  the  court,  that 
^bere  iano  seal,  that  tjie  atlesiation  is  in  the  usual  form,  and  then  subscribe  it  as  a  jus- 
tice of  the  peace.  And  this,  it  is  said,  would  be  a  litefal  compliance  with  the  act  of 
CMii^rea^  and  entitle  the  copy  of  the  record  so  certified,  to  be  admitted  in  evidence  with 
"follftith  and  credit,  &c."  But  A  copy  authenticated  only  by  the  certificate  of  the 
jvtiee,atating  that  it  is  a  true  copy  of  the  files  and  records  remaining  in  his  office,  is  not 
sufficiently  proved,  either  at  common  law,  or  according  to  the  act  of  congress.  (Bissell 
▼.Edwards,  5  Day's  Rep.  363.)  In  Vermont,  though  in  King  v.  Van  Gilder,  (1  D. 
Chip.  Rep.  59,}  it  was  held,  that  a  Massachusetts  justice's  judgment  was  not  within 
<be  act  of  congress,  yet  that  case  has  been  since  overruled ;  and  in  Starkweather  v. 
I^oomia,  (2  Verm.  Rep.  573,  4,)  the  supreme  court  say  that  "  when  the  subject  came 
<o  be  examined  upon  principle,  and  in  connexion  with  the  statutes  that  give  large  ju- 
'■dictwn  to  justices  of  the  peace,  this  court  have  felt  constrained  to  decide,  that 
^1^^  a  justice  of  the  peace  has  no  clerk,  yet,  when  the  law  requires  him  to  keep 
''B^ovds,  be  must  be  considered  his  own  clerk;  and  if  he  has  no  appropriate  seal,  he 
°>*7  «e  ft  oommoD  seal,  or  possibly  certify   that  he  has  no  seal  attached  to  his 
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office  as  an  excuse  for  his  omitting  to  attach  one  to  his  copies  of  his  record," 
In  Blodget  v.Jocdan,  (6  Verm.  Rep.  580,)the  same  doctrine  was  recognized.  There, 
the  plaintiff,  in  debt  on  a  New-Hampshire  justice's  judgment,  produced  a  copy 
of  the  justice's  proceedings,  attested  by  the  justice.  (See  the  form,  id.  681,  2.) 
The  defendant  also  offered  another  copy  of  the  justice's  record,  nearly  the  sime 
as  the  one  used  by  the  plaintiff,  except  that  there  was  added  to  it,  "this  entry 
appealed  to,"  and  a  certificate  of  the  justice  that  these  words  appeared  oo 
his  docket,  that  the  word  "  appealed,*'  appeared  to  iiave  been  blotted,  that  Ihcy 
were  in  his  hand-writing,  but  why  placed  there  he  could  not  tell;  that  he 
had  no  knowledge  of  there  having  been  an  appeal  save  from  what  appeared  on  bit 
docket,  and  that  the  copy  used  by  the  plaintiff  was  made  in  haste,  and  as  far  as  it 
differed  from  the  defendant's  copy,  it  was  incorrect,  &c.  This  latter  certificate  was 
attempted  to  be  used' in  order  to  show  that  the  judgment  had  been  appcakdfrom; 
but  the  court  held  it  "  no  evidence  at  all."  They  .forther  held,  that  if  an  appeal  was 
granted,  the  fact  must  appear  from  the  record,  and  could  not  be  proved  by  parol  (Id. 
p.  585.)  In  Kentucy  also,  a  justice's  judgment  of  another  state  may  be  proved  accor- 
ding to  the  act  of  congress.    (Scott  v.  Cleavelaod,  3  Monroe's  Rep.  62.) 

In  Ohio,  a  justice's  judgment  of  a  neighboring  state  (which  as  wc  have  mentioned 
supra,  is  not  there  proveable  under  the  act  of  congress)  may  be  established  by  an  ex- 
amined copy ;  (Silver  Lake  Bank  v.  Hardin,  1  Wright's  Rep.  430 ;)  or  a  transcript, 
properly  authenticated.  <Silver  Lake  Bank  v.  Harding,  5  Ha  mm.  Rep.  546.)  Where, 
in  debt  on  the  judgment  of  a  Pennsylvania  justice,  to  which  nul  tiel  record  was  plead- 
ed, a  transcript  was  offered,  with  a  deposition  of  the  justice  of  his  being  such,  and  of 
his  having  rendered  the  judgment  on  the  day  of  the  date  thereof^  and  that  he  bad  no 
clerk  and  no  seal,  but  scted  as  his  own  clerk ;  held,  that  it  was  not  sufficientiy  authen* 
ticated.  (Silver  Lake  Bank  v.  Hardin,  I  Wright's  Rep.  430.)  The  courts  there  have 
invariably  required  other  evidence  of  the  person  who  certifies  the  transcript  being  a 
justice  than  his  own  certificate  ^  usually  the  certificate  of  the  clerk  of  the  county  court, 
and  the  seal  oftfie  court.  (Silver  Lake  Bank  v.  Harding,  5  Hamm.  Rep.  545,6.) 
And  the  transcript  of  a  justice's  judgment  of  another  state,  certified  by  him,  and  at- 
tested by  the  prothonotary,  has  been  held  a  competent  authentication.  (Kuhn  v.  Mil- 
ler's adm'rs,  1  Wright's  Rep.  137.)  But  the  presiding  judge  qf  the  court  of  conunoo 
pleas  has  no  authority  to  attest  a  justice's  judgment.    (Id.) 

'  In  New- York,  where  the  like  doctrine  preirails  in  respect  to  the  construction  of  the 
act  of  congress  as  in  Ohio,  it  was  held,  that  where  a  justice's  judgment  of  a  neigbbo^ 
in'g  state  is  sought  to  be  proved,  the  statute  conferring  jurisdiction  upon  the  justice 
must  be  shown,  in  addition  to  the  ordinary  proof  of  his  proceedings*  (See  ante,  note 
637,  p.  906,  and  the  cases  of  Thomas  v.  Robinson,  3  Wend.  967,  Sheldon  v.  Hopkine, 
7  id.  435,  there  stated.)  This  is  laid  down  in  these  cases  as  a  rule  applicable  to  all 
proceedings  of  inferior  courts  of  neighboring  states.  (See  ante,  note  637,  p.  905, 6, 
and  the  cases  there  cited ;  also,  Betts  v.  Bagley,  12  Pick,  572, 581;  Mahurin  v.  Bick- 
ford,  6  N.  Hamp.  Rep.  569;  and  ante,  note  619,  p.  860,  1.)  Since  the  above  dccit- 
ions,  however,  the  New- York  legislature,  with  a  view  of  obviating  in  some  degree  the 
inconveniences  arising  from  the  doctrine  thus  established,  as  well  as  preseribing  a  uni- 
form mode  of  proof  to  which  resort  might  be  had  in  these  cases,  have  provided  as  fol- 
lows: "A  transcript  of  the  docket  of  any  justice  of  the  peace  of  any  town,  city  or 
county,  in  any  aefjaining  state,  of  any  judgment  had  before  him ;  of  the  proceedings  in 
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the  cause  befinne  rach  judgment ;  of  his  jurisdiction  in  said  cause ;  of  the  eze- 
cutioa  issued  thereon,   if  any,  and  of  the  return  of  the  said  execution,  if  any ; 
when  subscribed  by  such  justice,  and  verified  in  the  manner  prescribed  in  the  next 
raceeediog  sectioo,  shall  be  presumptive  evidence  to  prove  the  facts  stated  in  such 
tiiMcripL"     (L.  N.  Y.  of  18S6,  p.  658,  sess.  59,  chap.  489,  §  1.)     "  To  entitle 
«seb  transcript  to  be  read  in  evidence^  there  shall  be  attached  thereto  a  certificate 
of  the  said  justice  that  the  said  transcript  is  in  all  respects  correct,  and  that  he,  the  said 
ji»tioe,had  jurisdiction  of  said  cause ;  and  also,  a  further  certificate  of  the  derk  or 
prathoDOtary  of  the  county  in  which  said  justice  resided  at  the  time  of  rendering  said 
jodgmeot,  under  the  seal  of  the  court  of  common  pleas  of  said  county,  specifying  that 
the  person  subscribing  such  transcript,  was,  at  the  date  of  such  judgment,  a  justice  of 
the  peace  of  said  county,  and  that  the  signature  tliereto  is  in  his  own  proper  hand- 
writiDg."    (Id.  §  3.)    **  Such  judgment  and  proceedings,  and  the  authority  to  render 
such  judgment  may  also  be  proved  by  the  justice  who  rendered  such  judgment,  by 
producing  bis  docket,  or  a  copy  of  the  said  judgment,  in  court,  and  appearing  and  be- 
ing sworn  and  examined  as  a  witness,  to  the  truth  and  correctness  thereof,  and  of  his 
anthority  \o  render  said  judgment''    (ld..§  3.)    '*  Nothing  in  this  act  contained  shall 
be  oonstnied  to  prevent  the  introduction  of  evidence  to  controvert  any  and  all  parts  of 
the  proof  in  relatioa  to  the  validity  of  said  judgment,  so  rendered  in  any  adjoining 
state."   (Id.  §4.) 

In  New-Hampehire,  the  ordinary  rules  as  to  the  mode  of  proving  loreign  judgnkents 
spply  to  the  caseof  a  justice's  judgmentof  a  neighboring  state ;  and  where  the  plaintifi^  in 
debt  upon  a  Vermont  justice's  judj^ent,  produced  what  purported  to  be  a  copy  of 
■oeh  judgment,  certified  as  a  true  copy  by  the  clerk  of  the  county  court,  the  authenti- 
catioQ  was  held  insufiicient.  (Mahurin  v.  Bickford,  6  N.  Hamp.  Rep..  567.)  It  was 
nggested  in  the  argument  that  the  copy  was  certified  by  the  clerk  of  the  court  in 
whose  office  the  records  of  the  magistrate  were  deposited,  he  being  no  longer  in  office ; 
ia  respect  \o  which  the  court  said,  <<  the  case  does  not  state  this,  and  if  it  had  done  so, 
that  ak>ne  would  not  be  sufficient.  Had  it  been  made  to  appear  that  under  the  laws 
of  Vermont  the  records  of  this  magistrate  have  been  deposited  in  the  office  of  the  coun- 
ty deik,  and  that  he  is  the  proper  officer  to  give  copies,  perhaps  a  copy,  having  his  at- 
testation doly  authenticated,  might  have  been  held  sufficient.  2  Caines  163."  (Idr  p. 
^76f  1.)    See  Thomas  v.  Tanner,  6  Monroe,  52,  3,  4,  stated  infra,  p.  1130,  pi.  1. 

Where  a  state  court  is  required  by  its  own  laws,  independent  of  the  legislation  and 
ooDstHution  of  the  federal  government,  to  give  full  k)cal  efiect  to  the  judicial  proceed- 
isp  of  another  state,  this  renders  it  proper  and  necessary  to  give  efiect  to  a  rule  of 
endeoce  accompanying  and  making  part  of  such  proceedings,  and  providing  for  the 
niode  of  proving  them.  Accordingly,  in  Massachusetts,  in  the  case  of  a  New- York 
"•olveDt  discharge,  which,  by  the  Jaw  of  the  iailer  state,  was  declared  conclusive  evi- 
dence of  the  facts  and  proceedings  therein  contoined,  (see  ante,  note  705,  p.  1055,) 
beM,  that  it  muat  have  the  same  efiect  in  the  Ibrmer  state.  (Betts  v.  Bagley,  13  Pick. 
572, 581.)  The  usual  jurisdictional  facts  being  proved,  all  others  necessary  to  give 
vafidity  to  the  discharge,  are  proved  by  the  discharge  itself.  (Id.)  Andquere;  may  not 
^  JQnedictional  facts  be  proved  by  the  recitals  in  the  discharge,  except  perhaps  the 
<>ffiailcharacter  of  the  officer  grantingit?  (see  ante,  note  694,  p.  1016;)  the  latter  wa^ 
I»^c^  sinmile  in  the  abovt  ease.  And  see  S.  C,  antci  note  694,  p.  1020. 
Vol.  L»  142 
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When  the  mode  of  authentication  prescribed  by  the  act  of  congress  is  adopted,  the 
following  particulars  are  to  be  attended  to. 

1 .  The  attestation  of  the  clerk.  The  clerk  muJit,  in  general,  be  the  clerk  of  the  court  in 
-  which  the  judgntient  was  rendered.  (Kirkland  v.  Smith,  2  Mart.  Lou.  Rep.  N.  S.  497, 8. 
Scott  V.  Blanchard,  8  id.  506.)  But  where  the  records  of  a  former  territorial  judge  of 
probate  were,  on  the  "admission  of  such  territory  into  the  union,  transferred  to  the 
clerk  of  the  county  court,  held,  in  Kentucky,  that  a  transcript  attested  by  such  clerk, 
and  conforming  in  other  respects  to  the  act  of  congress,  was  properly  authenticated. 
(Thomas  v.  Tanner,  6  Monroe,  52,  53,  4.)  It  appeared  on  the  face  of  the  transcript 
that  a  part  of  the  proceedings,  viz.  the  probate  of  a  will  of  J.  T.,  was  had  before  the 
territorial  probate  court,  and  that  the  other  part;  viz.  the  letters  of.administration,  were, 
since  the  change  of  government,  granted  by  the  county  court :  the  whole  was  proba- 
bly, (though  the  case  does  not  expressly  so  state,)  certified  in  the  usual  way  of  authen- 
ticating the  records  of  the  county  court.  It  was  objected  that  the  law  authorizing  the 
transfer,  and  constituting  the  county  clerk  a  certifying  officer  of  the  transferred  re- 
cords, should  be  proved ;  but  the  court  decided  otherwise,  giving  full  credit  to  the  cer- 
tificates &c.,  and  presuming  every  thing  right  and  accordrog  \o  the  k)cal  law.  (Id. 
and  see  ante,  note  619,  p.  860, 1.) 

The  clerk's  attestation  is  to  be  in  the  form  prescribed  for  the  court  whence  the  record 
comes,  and  not  in  that  adopted  by  tlie  court  where  it  is  sought  to  be  used.  (Secinfca, 
pi.  3,  p.  1132,  3.) 

In  South  Carolina,  where,  in  debt  on  a  judgment  obtained  in  a  county  court  of  Vir- 
ginia, against  the  defendant  as  bail  of  J.,  a  copy  of  the  judgment  against  J.  and  the 
defendant,  purporting  to  be  authenticated  under  the  act  of  congress,  was  produced,  but 
the  certificate  of  the  clerk  merely  stated  the  same  to  be  a  correct  transcript  of  the  judg- 
ment against  J.,  without  mentioning  the  jdefendant ;  held,  that  such  certificate  did  not 
authenticate  the  proceedings  against  the  defendant.  (Liiidenberger  v.  Rosseau,  3 
Const.  Rep.  So.  Car.  (Tread way,  743.) 

The  clerk's  certificate  need  not  expressly  state  that  the  transcript  is  a  copy  of  the 
wliole  proceedings.  His  certificate  that  the  transcript  is  truly  copied  from  the  record 
of  the  proceedings  of  the  court,  and  it  appearing  to  be  a  complete  record,  is  enough. 
(Mudd  V.  Beauchamp,  Litt.  Sel.  Cas.  142.)  Where  the  clerk  certified  as  foHows,  viz. 
"  that  the  aforegoing  is  truly  taken  from  the  record  of  the  proceedings"  of  his  court, 
/  and  this  was  accompanied  by  tlie  certificate  of  the  judge,  as  required,  held,  that  the 
document  so  authenticated  must  be  prestnned  to  contain  a  full  copy  of  all  the  procced- 
•  ings  in  the  case,  and  so  was  admissible.  (Ferguson  v.  Harwood,  7  Cninch,  408, 
410,  412.) 

2.  The  seal  of  the  courts  if  there  he  a  seal.  The  seal,  if  there  be  one,  is  indispensible. 
(Allen  V.  Thaxter,  1  Blackf.  399.)  If  the  court  have  no  seal,  that  fact  should  appear, 
either  in  the  certificate  of  the  clerk  or  that  of  the  judge.  (Kirkland  v.  Smith,  2  Mart. 
Lou.  Rep.  N.  S.  497.  Alston  v.  Taylor,  1  Hayw.  Rep.  396,  note.  Craig  v.  Brown, 
1  Peters'  C.  C.  Rep.  352,  3.)  Where  the  clerk's  certificate  of  a  Louisiana  record  had 
the  seal  of  the  then  late  territory  of  New-Orleans  affixed  to  it,  the  clerk  certifying  that 
no  seal  had  as  yet  been  provided  for  the  state,  the  court  said  :  "  In  this  case  the  seal 
affixed  is  stated  to  be  that  of  the  territory  of  Orleans,  not  of  the  court ;  and  it  is  further 
stated  that  no  seal  has  been  provided  for  the  state  ;  but  from  the  impression  of  the  se&li 
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it  would  seem  that  it  had  belonged  to  the  court  before  the  territory  was  erected  into  a 
state;  io  which  case  it  might  well  continue  to  be  the  seal  of  tfie  court,  under  the  new 
form  of  government,  although  no  new  provision  for  that  purpose  had  been  made. 
There  are  strong  reasons  for  believing  that  the  circumstance  which  has  given  rise  to 
this  objection,  (viz.  as  to  the  seal,)  has  proceeded  *  from  an  inaccuracy  of  expression  in 
the  clerk."  No  decided  opinion,  however,  was  given  on  the  point,  the  authentication 
beiDg  fatally  defective  in  other  particulars.    (Craig  v.  Brown,  supra.) 

The  seal  of  the  court  must  be  annexed  to  the  certificate  of  the  clerk ;  its  being  an- 
nexed to  the  certificate  of  the  presiding  judge  will  not  answer.  (Turner  v.  Wadding- 
lOD,8\Va8h.  C.  C.  Rep.  126.) 

And  the  same  credit,  it  seems,  is  to  be  given  to  the  seal,  aj>  is  given,  in  England,  to 
the  seals  of  their  own  courts.  (Per  Parker,  J.,  in  Dunlap  v.  Waldo,  6  N.  Hamp.  Rep. 
450,458.) 

8.  The  eerlificaU  ofthejudgCy  chief  justice,  ar  presiding  magistrate^  ^-c.  The  cer- 
tificate under  this  branch  of  the  requisition  should  be,  according  to  the  words  of  the 
law,  by  tiie  judge  ;  i.  e.  the  judge  of  the  court  in  which  the  judgment  was  given.  The 
use  of  the  definite  article  implies  the  idea  of  a  judge,  who  alone  constitutes  the  court. 
If  the  court  has  more  than  one  member,  none  can  certify  but  the  chief  or  presiding  one. 
And  the  certificate  should  contain  intrinsic  evidence  that  the  person  certifying  was  a 
judge  of  the  court  in  which  the  judgment  was  rendered  ;  and  not  only  so,  but  that  he 
was  the  sole,  chief,  or  presiding  judge,  as  the  case  may  be.  (Per  Martin,  J.,  deliver- 
ing the  opinwn  of  the  court  in  Kirkland  v.  Smith,  2  Mart.  Lou.  Rep.  497,  8.)  See  also 
StepbeasoQ  y.  Bannister,  3  Bibb's  Rep.  369,  370,  stated  infra..  And,  it  seems,  delects 
in  this  respect  cannot  be  supplied  aliunde.  (Id.  Kirkland  v.  Smith,  supra.)  If,  however, 
^  record  ofiered  io  evidence  shows  that  the  person  certifying  is  chief  justice,  the  cer- 
tificate, it  has  been  said,  will  be  sufficient,  though  the  fact  of  his  being  the  chief  or  pre- 
siding judge  is  not  stated  in  his  certificate.  (Mudd  v.  Beauchamp,  Litt.  Sei.  Cas.  143.) 
Quere  however;  f(>r  it  ought  to  appear  that  the  presiding  judge  possesses  that  char- 
acter at  the  lime  of  giving  the  certificate  ;  (Stephenson  v.  Bannister,  3  Bibb's  Rep. 
570,  stated  infra ;)  and  how  can  this  fact  appear  save  from  the  certificate  ? 

The  chancellor  is  the  judge  of  the  court  of  chancery,  for  the  purpose  of  aulhenticat7 
ing  proceedings  of  h\s  court  under  the  act  of  congress.  (Scott  v.  Blanchard,  8  Mart. 
Lou.  Rep.  N.  S.  306.) 

Where  the  judgment  sought  to  be  proved  was  rendered  in  the  supreme  court  of  the 
county  of  Jefferson,  Mississippi,  as  appeared  from  the  clerk's  certificate,  and  the  judge 
who  certifiedj^as  the  judge  of  the  first  judicial  circuit, the  authentication  was  decided 
to  be  incomplete.  JVon  constat,  say  the  court,  that  the  judge  who  certifies  or  attests, 
presides  in  the  court  in  which  the  judgment  was  rendered.  (Kirkland  v.  Smith, 
«opra.) 

In  Kentucky,  a  record  of  the  court  of  the  district  of  Union,  South  Carolina,  attested 
^y  the  clerk,  with  the  seal  of  the  court  annexed,  and  the  certificate  of  two  judges  stat- 
ing it  lo  be  in  due  form,  one  of  them  slating  himself  to  be  the  judge  "  that  presided, 
and  one  of  ihe  judges  of  the  superior  courts,  of  law  of  said  state,"  and  the  other  stating 
himself  to  be  the  senior  "judge  of  the  courts  of  law  of  said  state,"  was  held  to  be  in- 
sufficiently authenticated.  (Stephenson  v.  Bannister,  3  Bibb's  Rep.  369.)  "  Ii  can- 
not  be  admitted,"  say  the  court,  "  that,  under  this  a^t,  any  judge  of  any  court  of  the 
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tame  state  may  certify  a  record.    It  ttiust  be  the  judge,  if  there  be  but  one,  or  if  there 
be  more,  then  the  chief  justice  or  presiding  judge  6r  magistrate  of  the  court  from 
whence  the  record  comes,  and  he  must  possess  that  character  at  the  time  he  gives  the 
certificate.    If  this  be  the  correct  construction  of  the  act,  (and  it  is  clearly  susceptible 
of  DO  other,)  it  is  obvious  that  neither  of  the  judges  who  have  certified  the  record  in 
question,  has  given  to  himself  the  character  which  would  authorize  him  to  authenticate 
the  record  by  his  certificate.    The  statement  in  the  first  certificate  that  the  judge  who 
gave  it,  was  the  judge  '  that  presided,'  implies  rather  tliat  he  was  not,  than  thathe 
was  the  presiding  judge  of  the  court  from  whence  the  record  came,iit  the  time  he 
gave  the  certificate ;  und  the  statement  *  that  he  was  one  of  the  judges  of  the  superior 
courts  of  law,'  certainly  cannot  import  that  he  was  a  judge,  much  less  the  sole  judge, 
chief  justice,  or  presiding  judge,  of  that  court.    The  certificate  of  the  other  judge,  *  that 
he  was  the  senior  judge  of  the  courts  of  law'  of  his  state,  so  far  from  implying  that  he 
possessed  the  character  which  would  authorize  liim  to  give  such  a  certificate,  does  not 
even  indicate  that  he  iiad  any  relation  to  the  court  from  whence  the  record  came. 
Cases  Do.doubt  may  occur,  as  was  suppo^d  in  the  argument,  in  which  no  judge  can 
with  truth  or  propriety,  except  at  particular  times,  be  denominated  the  judge,  chief 
justice,  or  presiding  judge  or  magistrate  of  a  particular  court ;  as  where  difierent  jodg* 
es  constitute  the  same  court  at  diflerent  times,  by  rotation^  an  instance  of  which  is  to 
be  found  in  the  organization  of  the  general  court  of  this  state.    But  it  does  not  foUow 
that  any  judge  of  a  court  thus  organized  may  certify  a  record  when  he  is  not  the 
judge,  chief  justice  or  presiding  judge,  because  he  had  been  before,  or  might  be  there- 
after possessed  of  that  character.    The  only  inconvenience  that  results  from  casei  of 
that  kind,  is  the  delay  that  in  some  instances  must  occur  in  waiting  until  some  judge 
is  qualified  by  his  situation  to  give  the  requisite  certificate.     This  ioconveoience, 
though  perhaps  of  more  frequent  occurrence,  is  not  greater  than  may  be  produced  in 
other  cases  by  the  absence,  death*  resignation  or  removal  of  a  judge ;  and  these  ^re 
cases  evidently  not  provided  for  by  the  act  of  congress.    Whetlier  they  were  not  fore- 
seen, or  were  intentionally  omitted,  cannot  be  certainly  told,  nor  is  it  material,  for  in 
neither  case  is  it  competent  for  a  court  to  supply  the  defect.     But  were.it  admitted  in 
the  cases  that  are  put,  where  there  is  no  judge  at  the  time  the  record  is  authenticated 
possessing  the  character  of  the  judge^  chief  justice,  or  presiding  judge,  that  any  judge 
who,  by  the  organization  of  the  court,  might  in  rotation  become  possessed  of  that  char- 
acter, would  be  authorized  to  certify  the  record,  still  we  could  not  know  that  the  court 
from  whence  the  record  in  this  case  comes,  was  so  organized.    The  laws  of  a  sister 
state  are  clearly  not  matters  of  law  here,  of  which  the  courts  must  be  presumed  to 
have  a  knowledge.    From  the  nature  of  things,  they  must  be  mere  matters  of  fact,  and 
must  be  proved  like  other  facts  by  competent  testimony ;  but  of  the  laws  of  South 
Carolina  upon  this  subject,  no  evidence   was  produced  in  the  court  below,  and 
none  can  be  admitted  in  this  court  which  was  not  produced  in  the  inferior  court.    We 
are  therefore  of  opinion  that  the  record  was  correctly  rejected  as  evidence  in  the  court 
J)elow."    (Id.) 

ft  is  indispeosible  that  the  judge  should  state  in  hi^  certificate,  that  the^testaiion  of 
ike  derk  is  in  due  form.  These  words  in  the  certificate  mean,  that  the  attestatbn  is 
in  .the  form  adopted,  by  positive  law  or  practice,  fbr  authenticating  similar  records  in 
the  state  whence  the  record  comes.    The  intention  of  congress  was,  not  that  the  at* 
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teBtatkm  should  be  according  to  the  form  used  in  the  state  where  it  was  offered,  or  to 
iDj  other  form  generally  observed ;  but  according  to  the  form  prescribed  for  the  court 
vhere  the  proceeding  was  bad ;  and  the  certificate  of  the  presidlDg  judge  is  the  only 
evideooe  which  can  be  received  of  siicb  form  having  been  complied  with.  .(C^^^S  ^* 
BrowD,  1  Peters'  C.  C.  Rep.  953.  Smith  v.  Blagge,  1  John.  Oas.  238,  9.  Tipton  v. 
Mayfield*8  curator,  10  Lou.  Rep.  (by  Curry)  189, 193,  United  States  v.  Wood,  9 
Wheel.  CriiD.  Cas.  528.  Conklin's  Treat.  256..  Drumroond  v.  Magruder,  9  Craneh, 
Itt,  135.  Barbour  v.  Watts,  3  Marsh.  Ken.  Rep.  393.  See  Hentborn  v.  Doe,  1 
B)ack£  160;  id.  164,  note  (3).)  Hence,  a  mere  certificate  verifying  the  hand-writing 
ofthe  eierk  is  not  enough.  (Craig  v.  Brown,  supra.)  No  evidence  can  be  received, 
contradictary  to  the  certificate,  for  the  purpose  of  showing  that  the  attestation  is  not 
in  doe  fbnn.    (Ferguson  v.  Harwood,  7  Cranch,  408,  413.    Conklin's  Treat.  356.) 

The  judge's  certificate  should  also  show,  it  seems,  the  official  character  ofthe  clerk ; 
▼is.,  that  be  is  clerk  of  the  court  whose  proceedings  are  sought  to  be  authenticated. 
(Btrbouc  7.  Watts,  3  Marsh.  Ken.  Rep.  393.  Scott  v.  Bianchard,  8  Mart.  Lou.  Rep. 
N.  S.)  SOS,  $66.)    Contra,  see  United  States  v.  Wood,  3  Wheel.  Crim.  Cas.  938. 

Id  Uafaaaia,  a  decree  of  the  justices  of  the  county  court  of  Cumberland,  Vii^inisy 
WIS  held  to  want  all  the  ingredients  required  by  the  act  of  congress,  when  authenti- 
eited  as  (bllows:  '*  i  do  certify  that  the  foregoing  is  a  true  copy,  taken  from  the  re- 
cords of  the  cksrk's  office  of  the  county  of  Cumberland.  In  testimony  whereof  I  have 
hereuDto  set  my  band,  and  caused  the  seal  of  my  office  to  be  affixed,  the  33d  day  of 
August,  1831,  in  the  46  year  of  our  fbundation.  Virginia,  Cumberland  county,  set : 
I,  John  Woodson,  presiding  justice  of  the  peace,  do  hereby  certify  that  the  foregoing 
attestation  is  in  due  form.  Given  under  my  hand,  this  38d  day  of  August,  1831,  John 
Woodson."  The  official  seal  was  attached  to  the  clerk's  certificate.  (Allen  v.  Ex'r 
ofAlfen,lAlab.R.  349.) 

We  noticed,  ante,  note  71 1,. p.  1058,  the  mode  of  trial,  where  a  domestic  record  is  put 
io  iHue  by  the  plea  of  nul  tie]  record.  It  was  there  seen  also,  that  a  judgment  of  a  court 
oTthe  United  States,  when  put  in  issue  by  the  like  plea,  must  be  tried  by  a  jury.  So  too 
in  England,  as  to  an  Irish  judgment  (Collins  v.  Mathew,  5  East,  478.  See  S.  C, 
f  Smith's  Rep.  35.) 

It  is  otherwise,  however,  when  the  judgme;nt  of  a  court  of  record  of  a  sister  state  is 
put  in  issue  by  the  plea  of  nul  tiel  record.  Such  issue,  is  in  general,  to  be  tried  by  the  court, 
and  not  by  the  jury.  (Hall  v.  Williams,  6  Pick.  337, 339.  Carter  v.  Wilson,  1  Dev.  & 
BatL  Rep.  863,  865.  Curtis  v.  Gibbs,  1  Penningt.  Rep.  899, 405,  per  Pennington,  J.). 
The  above  cases  of  Hall  v.  Williams,  and  Carter  v.  Wilson,  concur,  that  the  trial  is 
to  be  by  inspection  ofthe  authenticated  copy.  Is  this  so  where*  the  record  is  not  au- 
thenticated under  the  act  of  congress,  but  in  the  common  law  mode,  as  by  a  sworn 
copy,  &c.  ?  or,  must  the  trial  then  be  by  jury  ^  Some  cases  would  seem  to  contem- 
plate that  the  trial  is  to  be  by  the  court,  only  where  the  statute  mode  of  proof  is  re- 
sorted to.  (See  Hall  v.  Williams,  supra,  in  connection  with  Collins  v.  Mathew,  5 
£ast  473, 4,  5,  per  Lord  EUenborough,  S.  C,  3  Smith's  Rep.  35.)  But  we  have  seen 
by  several  decisions  cited  at  p.  1135,  6,  of  this  note,  that  the  act  of  congress  does  not 
operste  to  exclude  other  modes  of  authentication ;  and  many  cases  cited  ante,  note 
686,  p.  897,  et  seq.,  will  be  found,  in  which  it  has  been  expressly,  held,  and  that  too 
upon  demurrer,  that  nul  tiel  record,  and  not  nil  debet,  was  the  proper  answer' to  an  al- 
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legation  of  the  judgment  of  a  court  of  record  in  a  sister  slate.  If,  tlien,  the  question 
whether  the  trial  is  to  be  by  the  court,  or  by  the  jury,  is  to  depend  upon  tiie  particular 
mode  of  authentication  adopted,  how  shall  the  pleader  determine  whether  to  conclade 
his  plea  to  the  court,  or  the  country  ?  He  surely  cannot  anticipate  in  that  stage  of  the 
proceedings  that  his  adveraary  will  resort  to  the  statute  instead  of  the  common  law 
mode ;  nor  can  his  adv^ersary,  on  the  other  hand,  be  deprived  of  his  election  to  adopt 
which  mode  he  pleases.  This  practical  difficulty,  it  seems  to  us,  shows,  that  io  all 
c^ses,  the  trial  is  to  be  by  the  court,  icrespective  of  the  mode  of  proof;  and  that  when 
the  common  law  mode  is  adopted,  the  evidence  to  authenticate  the  copy  is  to  be  ad- 
dressed to  the  court,  and  its  sufficiency  passed  upon  by  them  83  preliminary  to  tlie  act 
of  inspection. 

The  rule  in  New- York,  however,  is  different ;  for  there,  as  we  have  seen,  the  trial 
of  the  issue  of  nul  tiel  record  must,  in  all  cases,  be  by  jury.  (See  ante,  note,  711,  p. 
i05S;  Grab.  N.  Y.  Prac  765,  2d  ed.)  And  a  decree  of  a  court  of  chancery  of  anoth- 
er state,  itseemd,  is  an  exception  to  the  above  general  doctrine ;  for  "  orders  in  chan- 
cery are  not  of  record  to  be  tried  by  the  record,  but  by  a  jury."-  See  £vans  v.  Ta- 
tem,  9  Serg.  &  Rawle,  252, 261 ;  Doughty  v.  Fawn,  Yelv.  226 ;  Co.  Litt.  260 ;  Hunt  v. 
Lyie,6Yerg.412;  Sid.  143;  Elliott  v.  Ray,  2  Blackf.  31 ;  M'Kim  v.Odom,  3Fairf.94.) 

In  note  636,  at  pp.  900, 1,  2,  S,  we  discussed  the  question  as  to  how  the  court  before 
which  the  judgment  of  a  neighboring  state  is  sought  to  be  proved,  shall  ascertain  the  local 
law  upon  which  its  effect  depends.  Several  cases  were  there  examined,  and,  among  oth- 
ers, some  at  pp.  901-,  2,  3,  going  to  favor  the  notion  that  such  law-must  be  judicially  re- 
cognized by  the  court  which  is  to  award  to  the  judgment  "  full  faith  and  credit."  Such 
also  will  be  found  to  be  the  bearing  of  Ripple  v.  Ripple,  (1  Rawle,  386,)  and  Thomas 
V.  Tanner,  (6  Monroe,  53,)  cited  anle^  note  619,  p.  860. 

The  recent  case  of  Carter  v.  Wilson,  (1  Dev.  &  Batt,  Rep.  362,)  speaks  on  tliis 
subject,  though  rather  unsatislaclorily,  and  without  laying  down  any  rule  with  respect 
to  it.  The  point  presented  was,  whether  the  replication  of  nul  tiel  record,  to  a  plea  of 
a. former  judgment  of  another  state,  is  to  be  tried  by  the  jury  or  the  court.  That 
was  determined  in  accordance  with  the  general  doctrine  stated  supra  ;  viz.,  that  the 
trial  was  to  be  by  the  court ;  and  Ruffin,  C.  J.,  who  delivered  the  opinion,  said : 
'*  Whatever  difficulties  the  courts  of  one  state  may  find  as  to  the  mode  or  means  of  as- 
certaining the  effect  of  orders,  or  the  operation  of  the  adjudications  of  the  courts  of 
■  another  state,  it  is  now  deemed  settled  law,  that  it  is  not  the  province  of  the  jury.  No 
issue  can  be  made  upon  such  a  record,  which  will  bring"  that  question  before  the  jury. 
It  may  be  that  the  courts  must  take  judicial  notice  of  the  laws  of  the  sister  states  to 
this  purpose  and  to  this  extent,  aiding  themselves  with  sQch  lights  from  books,  or  the 
the  professors  of  the  law  of  the  state  from  which  the  record  comes,  as  they  can  obtain. 
It  may  also  be,  that,  from  necessity,  a  new  rule  of  evidence  must  be  adopted,  whereby 
testimony  may  be  taken,  and  addressed  on  this  point  to  the  court,  and  not  to  the  jury. 
But  since  the  case  of  Mills  v.  Duryee,  7  Cranch's  Rep.  484,  reviewed  and  affirmed  in 
Mayhew  v.  Thatcher,  6,  Wheat.  Rep,  129,  nul  tiel  record  is  the  only  plea  or  replica- 
tion wheu  a  record  of  another  state  is  declared  on  or  pleaded  in  bar ;  and  it  is  put  up- 
on the  footing,  not  of  a  foreign*  judgment,  but  that  of  a  domestic  forum."    (Id.  S65.) 

We  noticed  several  cases,  ante,  note -636,  p.  899,  directly  favoring  the  notbn,  that 
though  the  mode  of  authentication  prescribed  by  the  act  of  congress  was  hot  pursued, 
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itia  the  judgment  of  a  neighboring  state  vvheil  proved  in  any  oilier  legitimate  mode,  is 
within  the  constitution,  and  entitled  io  full  faith  and  credit.  Accordingly,  in  Pennsyl- 
nola,  where  a  record  of  justices  of  New- Jersey  was  proved  in  the  common  law  mode, 
ami  not  at  all  in  coaipliance  with  the  act  of  congress,  it  was  held  conclusive  under  the 
eoDStitution,  even  with  respect  ti5  their  construction  of  the  law  of  the  latter  state  un- 
der which  they  acted.  (Kean  v.  Rice,  12  Serg.  &  Rawle,  203,  208.  See  also  Carter 
T.  Wilson,  1  De V.  &  Batt.  Rep.  362.)    But  see  Baker  v.  Field,  2  Yeates'  Rep.  532. 


NOTE  772— p.  399. 
^  ante,  notes  695,  6,  7,  8,  p.  1025,  ct  seq. 


NOTE  773— p.  399. 

^  *o  the  proof  of  the  reference,  or  submission,  where  the  action  is  brought  upon  an 
•^^rd,  made  under  a  rule  of  court,  see  Still  v.  Halford,  4  Camp.  Rep.  17,  cited  ante, 
"^  '^^Ty  p.  1069 ;  also  Watson  on  Arb.  &  Aw.  223.    No.  31,  Law.  Lib.  Phil. 

*^  the  submission  be  by  writing  to  which  there  is  an  attesting  witness,  he  must  be 
^ued  to  prove  it,  or  his  absence  duly  accounted  for.  (Watson  on  Arb.  &  Aw.  223. 
^'  ^1,  Law.  Lib.  Phil.    See  also  infra,  as  to  proof  of  deeds,  agreements,  fce.) 


NOTE  774— p.  400- 

This,  it  is  believed,  is  the  general  rule,  where  a  party  sets  up  an  award,  either  as 
the  foundation  of  an  action  or  otherwise.  Jurisdiction,  or  the  power  of  making  the 
award,  must  be  shown ;  and  that  depends  upon  the  submission,  which  such  party  is 
bound  to  establish.    (See  ante,  note  695,  p.  1027.) 

The  submission  by  all  the  parties  must  be  proved.    Accordingly,  if  the  submission 
of  the  plaintiff  be  not  shown,  the  action  on  the  award  will  fail.    So,  as  to  the  defend- 
ant.  (Dilly  V.  Polbill,  2  Strange,  923.  See  2  Wms.  Saund.  61,  (h.)  note  2.)    In  debt 
by  A.  aod  B.  against  C.  oix  an  award,  where  the  declaration  alleged  tliat  the  submission 
was  by  A.  and  his  wife,  and  B.  on  the  one  side ;  and  by  C.  and  D.  jointly  and  sever- 
ally on  the  other ;  held,  that  the  plaintiff  must  prove  the  submission  of  all.    As  to  the 
mbmission  of  D.,  the  court  say,  that  C.  might  never  have  consented  to  submit  unless 
D.  joined.    (Ferrer  v*  Oven,  1  Mann.  &  Ryl.  222,  2!^7.)    And  the  submission  must 
be  a  valid  and  binding  one ;  accordingly,  where  a  aflrtn  chancery  between  M.  and    A  ^^^ 
divers  infants,  plaintiffs,  and  P.  and  T.  delendaTits  was,  on  the  consent  of  the  attor-  %  ^  • 
nies  for  the  respective  parties,  ordered  to  be  submitted  to  arbitrators ;   held,  in  an  ao- 
tioo  00  the  award  against  P.  and  T.,  that  inasmuch  as  the  attornies  had  no  sufficient 
authority,  as  such,  to  consent  to  the  submiission  on  the  part  of  the  infants,  the  submis- 
sion was  not  mutual,  and  consequently  the  award  was  bad.    (BiddeU  v.  Dowse,  6 
Barn,  k  Cress.  255.)    See  this  case,  as  to  the  power  an  attorney  has  to  submit  for  an 
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iofant  or  his  next  friend.  As  to  agreements  to  submit,  made  by  infanta  themselves, 
see  ante,  note  ^95,  p.  1034;  and  see  that  note  generally  in  respect  to  the  validity  of 
awards  as  depending  upon  the  agreement  or  act  of  submission. 

The  submissioa  must,  ordinarily,  be  proved  to  have  been  to  thooe  who  made  tbt 
award ;  and  an  umpiie  cannot  be  called  in,  nor  can  the  arbitratore  in  any  measure 
delegate  their  power  to  others,  unless  authority  to  that  effect  be  conferred  by  the  sab- 
mission.    (See  ante,  note  695,  p.  1030.) 

If  the  submission  were  to  two  persons  by  name,  and  to  a  third  to  be  appointed  by 
the  two,  the  formal  act  of  appointing  the  third,  according  to  the  submission,  must  be 
duly  proved.  It  cannot  be  established  by  a  statement  of  the  fact  in  the  award ;  nor 
inferred  from  the  three  having  acted  together.  (Still  v.  Halford,  4  Camp.  Rep.  18, 
19.  Watson  on  Arb.  &  Aw.  324.  No.  31,  Law.  Lib.  PhiU)  But  the  parties  may, 
by  their  acts  before  the  arbitrat<lrs,  preclude  themselves  from  disputing  the  authority 
of  the  third  person  thus  called  in ;  as  where  the  latter  acted  with  the  arbitrstors  from 
the  first,  and  the  parties  appeared  before  them,  went  through  withjthe  investigation, 
and  made  no  objection ;  held,  tha^  the  award  was  good.  (Rison  v.  Berry,  4  Rand. 
Rep.  276,  279.  UnderhiW  v.  Van  Cortlandt,  2  John.  Rep.  389.  See  S.  C.  17  John. 
R^  405.)  And  in  ^gland,  where  the  parties  appeared  before  an  umpire  appoint- 
ed without  authority,  and  submitted  themselves  to  his  jurisdiction  as  if  he  had  been 
properly  chosen,  held  that  an  award  made  by  him  was  good.  (Matson  v.  Trower,  1 
Ry.  &  Mood.  17.)  A  similar  doctine  has  been  recognized  in  Maine.  (Norton  v. 
Savage,  1  Fairf.  Rep.  455,  6,  7.) 

As  to  what  may  be  shown  by  the. defendant,  in  an  action  on  the  award,  see  ante, 
notes  695,  6,  7,  p.  1025,  et  seq." 


NOTE  775— p.  400. 

In  New-York,  an  award  of  the  Ondndaga  commissioners  respecting  lands,  may  be 
proved'  by  an  exemplification  filed  in  the  clerk's  office  of  that  county.  (Jackaon  ex 
dem.  Woodruff  V.  Tibbits,  2  Wend.  692;) 


NOTE  776— p.  401. 


%> 


The  general  rule  is,  that  the  party  seeking  advantage  from  a  foreign  law,  or  the 
law  of  another,  state  of  the  Union,  must  prove  its  existence ;  for  the  courts  of  one  state 
or  country  are  not  bound,  ex  officio,  to  notice  the  k)cal  regulations  of  another.  (Stroth- 
er  V.  Lucaa,  6  Peters'  Rep.  «69if .  Talbot  v.  Seeman,  1  Cranch,  38.  1  Bald.  Rep. 
615.  Church  v.  Hubbart,  2  Cranch,  187,  236,  7.  Haven  v.  Foster,  9  Pick.  112, 130. 
Raynham  v.  Canton,  3  id.  293,  296.  Brackett  v.  Norton,  4  Conn.  Rep.  51 7,  520, 1. 
Sjmith  V,  Blagge,  1  John.  Cas.  238.  Legg  v.  Legg,  8  Mass.  Rep.  99.  Hebron  v. 
Marlborough,  2  Conn.  Rep.  18.  Lincoln  v.  Battelle,  6  Wend.  482.  Freraoult  v. 
Dedin,  1  P.  Wms.  431.  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64.  S.  C.  6  Cowen's 
Rep.  64.    Brush  v.  Seribner,  11  Conn.  Hep.  388,  407.    Hempstead  v.  Reed,  6  Conn. 


Digitized 


by  Google 


Ch.5.]  "'  OfiheProof  of  Records,  ^a.  USt 

Rcpi486»  Stertiug  v.  Plaiofield,  4  id.  116.  WHson  y.  Stm^h  &  Yergi  379,  398,  9< 
Greeowade  ?.  Greenwade,  3  Dana's  Rep.  497.  Cone  v.  Cotton,  3  Blackf.  82,  84. 
Stou(  T.  Wood,  1.  id.  71.  Elliott  v.  Ray,  2  id.  82.  Thomas  v.  Robinson,  8  Wend* 
^7.  State  T.  Jackson,  3  Der.  568.  Ripple  v.  Ripple,  1  Rawle's  Rep.  386.  Talbot 
v.DavkJjS  Marsh.  Ken.  Rep.  609.  Stephenson  ▼.  Bannister,  3  Bibb,  371.  Thorop* 
WQViKetchum,  8  John.  Rep.  189.  Warner  v^  The  Commonwealth,  2  Virg.  Cas. 
95.  DenoisoD  v.  Hyde,  6  Conn.  Rep.  508.  Wirnwag  v.  Pawling,  5  Gill.  &  John. 
W8.) 

The  jurisprudence  of  the  several  states  of  the  Union  is  not  viewed  as  foreign^  in 
any  aenae,  in  the  courts  of  the  United  States.  Hence,  the  Aiprerae  and  circuit  courts 
of  the  U.  S.)  are  to  take  judicial  notice  olT  the  public  laws  of  the  several  states, 
vhenefer  they  are  called  upon  to  consider  and  apply  them,  without  their  being  fur- 
Bttlly  proved.  (Owings  v.  Hull,  9  Peters'  Rep.  607,  625.)  See  Hinde  v.  Vattier,  5 
id.  398;  also  infra,  p.  1144. 

The  legialation  of  the  federal  government,  likewise,  is  not  to  be  regarded  as  fbreigD, 
by  t|K  courts  of  the  several  states  of  the  Union :  and  therefore  such  courts  are  bound, 
ex  officio,  to  notice  all  public  acts  of  congress,  (even  including  those  which  relate  ex- 
cluairely  to  the  aflairs  of  the  District  of  Columbia,)  without  their  being  proved.  (Ca- 
nal Company  V.  Rail  Road  Company,  4  Gill  &  John.  1,  63.  Owings  v.  HuU,  9  Pe- 
tera*  Rep.'625.  Young  v.  Bank  of  Alexandria,  4  Cranch.  884, 388.)  See  infra,  p.  1 144^ 

l4iwa  oC  one  state,  when  operative  in  another,  may  be  judicially  noticed  by  the 
courts  of  the  latter*  Accordingly,  in  Indiana,  where  lands  lying  within  that  state, 
were  conceded  to  be  subject  to  the  legislation  of  Virginia  for  certain  purposes,  held, 
that  the  courts  there  might  take  judicial  notice  of  the  Virginia  laws,  made  in  respect 
to  such  lands,  without  their  being  specially  proved.  (Hentliorn  v*  Doe,  1  Blackf. 
157, 161  to  164.) 

Where  no  judicial  notice  can  be  taken  of  a  foreign  law,  or  the  law  of  a  neighboring 
>tate,  as  the  case  may  be,  and  no  proof  is  given  in  relation  to  it,  the  court  will  usu- 
ally decide  according  to  its  own  laws.  (See  the  cases  supra ;  also  Brown  v.  Gracey» 
i  Dowl.  k  Ryl.  41,  n  (a).)  And  tliis,  for  the  obvious  reason,  that  the  court  not  be- 
ing judicially  informed  as  to  any  other  law,  has  no  rule  of  decision  save  the  laws  of  its 
own  sovereignty.  (Allen  v.  Watson,  2  Hill's  Rep.  319,  322.  Sherrill  v^opkins,  1 
Cowen's  Rep.  103,  Legg  v.  Legg,  8  Mass.  Rep.  99.  Holmes  v.  Broughioni  10 
Weod.  75.  Mason  v.  Wash,  Breese's  Rep.  16,  17.  Harper  v.  Hampton,  1  Harr«. 
kJohii,7M).) 

lo  Louisiana,  the  same  general  doctrine  has  been  laid  down,  viz.,  that  if  the  court 
bas  no  means  of  information  as  to  what  the  law  of  another  country  or  state  is,  it  will 
act  upon  its  own  laws.  (Arayo  v.  Currell,  lJM!ill.  Lou.  Rep.  541«  Oroiseer  v.  Hodge, 
S  Mill.  Lou.  Rep.  357,  8.)  But,  if  such  country  once  constituted  part  of  the  same 
kingdom  or  government  with  that  where  the  court  sits,  and  they  were  governed  by 
the  same  laws,  the  court  will  take  judicial  notice  of  the  laws  which  prevailed  in  boUi 
l)eibre  their  separation,  as  matter  of  public  history*  and  presume  them  unchanged  till 
the  contrary  be  shown.  (Id.  See  S.  P.  Malpica  v.  M'Kown,  1  Mill,  Lou.  Rep. 
348,  S55.)  Hence,  on  a  question  as  to  the  taws  of  Mexico,  the  courts  in  Louisiana 
take  judicial  notice  of  the  laws  which  were  common  to  both  before  their  separation, 
and  decide  according  to  such  laws,  until  it  be  affirmatively  shown  that  they  have  been 
changed  by  subrnquent  legislation.  (Arayo  ▼.  Currell,  1  Mill.  Lou.  Rep.  528,  540, 1. 
VoL.I.»  143 


Digitized 


by  Google 


11S8  Of  iht  Proof  of  Recwd$,  i^€.  [Ch.5. 

Malpica  v.  M'Kown,  id.  354,  355,  6.)  <'It  is  Jiot  understood  by  u«,"  say  the  court, 
"  that  the  separation  of  the  countries  renders  the  laws  in  existence  at  the  time  ihey 
divide,  foreign  to  each  olber.  The  act  of  political  separation  does  not  destroy  the 
knowledge  possessed  in  both,  that  they  were  subject  to  the  same  law,  and  what  that 
law.  was.  Any  change  made  in  it  after  the  countries  became' independent  of  each 
other,  any  new  statute  passed  in  either,  would  certainly  come  under  the  general  rule. 
Because  it  was  at  no  time  common  to  both.  But  those  laws  which  were,  stand  od 
quite  a  different  footing.  The  rule,  like  every  other  in  regard  lo  evidence,  is  founded 
on  good  sense.  Courts  require  proof  of  tlie  laws  of  another  country,  because  they  do 
not  judicially  possess  the  means  of  knowing  them.  But  when  they  do  possess  judicial 
knowledge  of  them,  there  seems  no  object  in  requiring  evidence  of  that  which  is  already 
known.  We  have  looked  into  the  jurisprudence  on  this  head,  and  do  not  discover 
that  the  different  states  of  the  Union  require  proof  that  the  coroinon  law  prevails  in 
each.  Or  that  it  has  ever  been  deemed  necessary,  to  establish  by  testimony,  that  the 
same  system  governs  in  England.  It  is  true  they  require  proof  of  British  statutes, 
which  never  were  in  force  within  their  own  state,  but  this  is  in  the  distinction  already 
alluded  to."  (Malpica  v.  M'Kown,  supra;  see  also  the  same  doctrine,  in  Arayov. 
Currell,  supra.)  Further,  see  Berluchauz  v.  Berluchaux,  7  Lou.  Kep.  (Curry,) 
543,4. 

•  In  New- York,  the  rule  has  been'  laid  down,  that  the  courts  of  that  state  cannot  take 
judicial  notice  of  any  of  the  laws  of  sister  states,  or  of  another  country,  at  variance  with 
the  common  law.  (Holmes  v.  Broughton,  10  Wend.  75,  78.)  It  seenoa  that  there, 
as  well  as  in  Massachusetts,  the  common  law  will  be  presumed  to  prevail  in  certain 
states,  viz.,  Rhode  Island,  Vermont,  &c. ;  and  that  on  a  common  law  question,  suchJaw 
will  be  assumed  to  be  the  same  as  that  o^  the  state  where  the  court,  which  is  to  adju- 
dicate upon  the  matter,  sits.  (See  Id.  Walker  v.  Maxwell,  1  Mass.  Rep.  108.  Pear- 
sail  V.  Dwight,  3  id.  34.  Thurston  v.  Percival,  1  Pick.  415,  417.)  So,  9etMe^  in  In- 
diana. (Cone  V.  Cotton,  3  Blackf.  83,  84.  Stout  v.  Wood.  1  id.  71.)  See,  on  this 
subject,  in  Tennessee,  Wilson  v.  Smith,  5  Yerg.  597,  8,  9. 

In  Kentucky,  where  a  note  made  in  Maryland  was  alleged  to  be  usurious  and  there 
was  no  proof  showing  what  the  law  of  Maryland  was  on  that  subject,  held,  thst  the 
court  could  not  pronounce  the  note  usurious.  (Greenwade  v.  Greenwade,  8  Dana's 
Rep.  495.)  *'  It  is  clear,"  say  the  court,  <'  that  the  laws  of  Maryland  govern  the 
contract.  If  usurious  or  void  in  whole  or  in  part,  it  must  be  made  so  by  the  laws 
of  that  state  and  not  by  the  laws  of  Kentucky.  The  Urn  loci  governs  the  contract, 
and  by  this  test  it  must  be  tried.  Each  state  has  its  own  peculiar  statutes  on  the  sub- 
ject of  interest,  as  well  as  usury.  In  some  of  the  states  a  greater  rate  of  interest  may 
be  reserved  by  special  contract  on  the  ban  of  money,  than  is  collectable  on  orfinaiy 
bonds  or  notes,  and  in  others  a  much  higher  rate  of  interest  may  be  legally  reserved, 
than  is  sanctioned  by  the  laws  of  Kentucky ;  and  in  others  there  are  no  profaibitoiy 
sUtutes  against  usury.  What  may  be  the  legal  mte  of  interest  in  Maiyland,  aad 
whether  any,  and  if  any,  what  law  existed  in  said  state  against  usury  when  (his 
contract  was  made,  this  court  cannot  judicially  know.  These  are  facts  to  be  averred 
and  proven  like  other  facts."  (Id.  497.)  See  Hosford  v.  Nichols,  1  Paige's  Rep. 
220,225,6. 
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Id  New- York,  where  infaojcy  was  interposed  aa  a  defence  to  a  note  made  in  Jamai- 
ct,&iKltlie  defendant  proved  that  he  was  under  21  years  of  age  when  it  was  executed, 
held,  that  the  onus  lay  with  him  to  show  further,  that  by  the  law  of  Jamaica  the  de- 
fence was  good.  For  these  questions  depend  upon  municipal  regulations.  (Thomp- 
lon  V.  Ketcham,  8  John.  Rep.  189, 193.    Male  v.  Roberts,  3  Esp.  Rep.  163.) 

As  to  the  mode  of  proving  the  written  laws  of  a  foreign  country,  the  general  rule  is, 
that  the  best  evidence  of  which  the  nature  of  the  case  is  susceptible  must  be  produced ; 
'  ioDtber  words,  no  testimony  shall  be  received,  which  presupposes  better  testimony 
attainable  by  the  party  who  offers  it  The  sanction  .of  an  oath  is  required  for  their 
establishment,  unless  they  can  be  verifr^d  by  some  other  such  high  authority,  that  the 
law  respects  it  not  less  than  the  oath  of  an  individual.  (Church  v.  Hubbart,  S  Cranch. 
386,  7,  per  Marshall,  C.  J.,  delivering  the  opinion  of  the  eourt.  Story's  Confl. 
of  Laws,  W9,  530.  Lincoln  v.  Battelle,  6  Wend.  482.  Francis  v.  The  Ocean 
Ins, Co. 6 Cowen's  Rep.  429.  'Dougherty  v.  Snyder,  15  Serg.  &  Rawle,«7.)  In 
geaeial,  authenticated  copies  of  written  laws  arie  expected  to  be  produced.  (Story's 
Coofl.  of  Laws,  529.  Robinson  v.  Clifford,  2  Wash.  C.  C.  Rep.  1,  2.  Pack- 
ard V.  Hill,  S  Wend.  411.  Chanoine  v.  Fowler,  3  Wend.  173,  177.)  But  see 
Trifflby  v.  Yignier,  6  Carr.  &  Payne^  25,  where  Bosanquet,  J.,  expressed  an  opinion 
that,  under  certain  circumstances,  as  if  a  foreign  statute  had  received  a  thorough  local 
construction  by  repeated  judicial  decisions,  a  professional  witness  of  the  foreign  coun- 
try might  be  asked,  what  was  the  law  on  that  subject.  So,  it  seems,  as  to  the  con- 
stracijofl  of,  and  practice  under  the  written  laws  of  another  state,  or  country ;  (Wilson 
r.  Smith,  5  Yerg.  399 ;)  and  the  acts  of  the  courts,  where  the  law  exists,  may  be  re- 
sorted to  for  the  same  purpose.    {Sembky  Ripple  v.  Ripple,  1  Rawle's  Rep.  889.) 

A  copy  of  a  foreign  statute  may  be  authenticated  under  the  great  seal  of  the  coun- 
try whose  law  is  thus  sought  to  be  proved,  (Dougherty  v.  Snyder,  15  Serg.  &  ' 
Rawle,  87.  Story's  Confi.  of  Laws,  530.)  A  sworn  copy  is  also  admissi- 
ble. (Lincoln  v.  Battelle,  6  Wend.  482.  Church  v.  Hubbart,  2  Crancb,  236,  7. 
Dougherty  v.  Snyder,  15  Serg.  &  Rawle,  87.)  But  a  copy  of  a  foreign  edict  or  stat- 
ute, merely  certified  by  a  consul  residing  in  the  country  whose  laws  are  sought  to  be 
proved,  ia  not  admissible.  (Church  v.  Hubbart,  2  Cranch,  236,  7.  Lincoln  v.  Bat- 
ie&e,6  Wend.  482.)-  And  a  book  purchased  at  a  bookstore  in  Havanna,  purporting 
Co  contain  the  royal  charter  establishing  the  court  of  consulado,  was  held  inadmissible 
io  New-York  to  prove  the  laws  regulating  such  court.  (Packard  v.  Hill,  2  Wend. 
411.  S.  C.  in  error,  5  Wend.  375.  See  Smith  v.  Elder,  3  John.  Rep.  105.)  In 
ChaoQine  v.  Fowler,  (8  Wend.  173,)  for  the  purpose  of  proving  the  commercial  code 
of  France,  the  French, consul  at  New- York  was  introduced,  who  produced  a  book 
purpor^g  to  contain  the  code ;  it  was  not  the  official  edition  of  the  laws  of  France, 
hut  the  witness  stated  that  it  was  conformable  to  that  edition ;  he  also  stated  that  it 
was  ao  exact  copy  of  tlie  laws  furnished  by  the  French  government  to  its  consul  at 
New- York;  and  so  the  parties  agreed  to  consider  it  The  supreme  court  hekl>  that 
the  eommercial  code  of  France,  being  a  written  law,  could  not  be  thus  proved.  See 
Eiehardson  v.  Anderson,  cited  in  the  text,  p.  402;  also  Lacon  v.  Higgins,  8  Stark. 
Rep.  178,  S.  €.  2  DowL  &  Ryl.  38,  cited  in  the  text,  at  p.  403.  In  Pennsylvania,  a 
printe'd  copy  of  the  Irish  statutes,  with  the  oath  of  an  Irish  barrister,  that  he  re- 


Digitized 


by  Google 


1140  Cfthe  Proof  of  Records,  ^c.  [Gh.  5. 

eeived  tbem  from  the  King's  printer,  in  Ireland,  and  that  they  are  good  evidence  there, 
has  heen  adnnitted  to  prove  the  laws  of  Ireland.  (Jones  v.  Maffet,  5  Serg.  &  Rawle, 
59S.)  The  libel  and  sentence  of  condemnation  of  a  vessel  in  ci  foreign  country,  are 
not  evidence  to  prove  a  statute  of  such  country,  the  violation  of  which  was  the  foun- 
dation of  the  sentence.  (Francis  v.  The  Oceafi  Ins.  Co.  6  Coweh's  Rep.  404.  S.  G. 
2  Wend.  64.    See  Walpole  v.  Ewer,  2  Cond.  Marsh,  on  Ins.  762.) 

The  confession  of  a  defendant  that  a  ship  carried  contraband  goods,  and  that  she 
was  seized  io  consequence ;  and  the  testimony  of  the  captain  that  the  goods  were  con- 
traband by  the  laws  of  Great  Britain,  were  held  sufBcient  proof  of  the  revenue  law  of 
Great  Britian,  under  which  the  ship  was  seized.     (Smith  v.  Elder,  3  John.  Rep.  105.) 

Sometiaaes  too,  the  acts  of  the  government  where  the  court  sits,  in  relation  to  a  par- 
ticular law  of  a  foreign  country,  may  serve  to  authenticate  the  law  so  far  as  to  render 
it  evidence.  On  this  principle,  where  marine  ordinances  of  a  foreign  country  had 
been  promulged  as  such  in  the  United  States,  "by  the  act  of  the  department  entrusted 
with  foreign  intercourse,  held,  that  they  might  be  read  in  evidence  in  the  admiralty 
courts  of*  the  Union,  without  further  authentication.  (Talbot  v.  Seeman,  1  Cranch. 
87,  80    See  S.  P.  Radcliffe  v.  The  United  Ins.  Co.  7  John.  Rep.  »8,  50,  1. 

In  applying  the  rule  requiring  the  best  evidence  to  the  case  of  foreign  statutes,  &c. 
courts  wiH  be  guided  by  circunostances ;  and  they  will  not  require  any  species  of  evi- 
dence which  the  institutions  and  usages  of  the  country,  whose  laws  are  sought  to  be 
established,  do  not  admit.  And,  in  general,  where  the  usual  evidence  of  a  written  law 
is  not  attainable,  inferior  evidence  may  be  received.  (Church  v.  Hubbart,  3  Craoch, 
2d7, 8.  Consequa  v.  Williogs,  1  Peters'  C.  C.  Rep.  225, 229.  Seton  v.  The  Delaware 
Ins.  Co.,  ft  Wash.  C.  C.  Rep.  175,  6,  7.  Raynham  v.  Canton,  3  Pick.  296.  Lincoln 
V.  Baltelle,  6  Wend.  482.)  It  is  not  to  be  presumed,  however,  that  any  civilized  na- 
tion would  refuse  those  acts  for  authenticating  instruments  or  documents,  which  are 
usual  and  necessary  for  the  purposes  of  justice.  It  cannot  be  presumed  that  an  ap 
plication  to  authenticate  an  edict  or  taw  of  a  foreign  sovereignty,  by  the  seal  of  the 
nation,  would  be  rejected,  unlese  the  fact  should  appear  to  tlie  court.  Nor  can  it  be 
presumed  that  any  difficulty  exists  in  obtaining  a  copy.  (Church  v.  Hubbart,  9 
Cranch,  237,  per  Marshall,  C.  J.)  Hence,  before  inferior  evidence  can  be  received,  the 
party  seeking  to  avail  himself  of  the  foreign  law,  must  show  that  the  primary  evidence 
is  unattainable ;  as,  that  he  applied  for  an  authenticated  copy  and  it  was  refused,  &c. 
(Id.  Seton  v.^The  Delaware  Ins.  Co.  2  Wasii.  C.  C.  Rep.  175,  6, 7.  Story's  Confl. 
of  Laws,  529.) 

The  cases  cited  supra,  p.  1036, 7,  of  this  note,  are  many  of  them  direct  authorities  to 
show,  that  the  laws  of  one  state  of  the  Union,  when  sought  to  be  used  in  the  courts  of 
another,  will  nut  be  judicially  noticed,  but  must  be  proved.  It  is  hardly  necessary  to 
observe,  that  though  this  rule  embraces  the  unwritten  laws  of  tlie  several  stales,  aa 
well  as  their  written  or  statute  laws,  it  applies  to  the  latter  with  peculiar  force.  (See 
ante,  note  653,  p.  802.)  The  rule  results  as  a  oorrollary  from  the  position,  universally 
maintained,  that  the  several  states,  so  far  as  the  effect  of  their  respective  legislation  is 
concerned,  are  entirely  foreign  to  each  other.  The  qualifications  of  the  general  doctrine 
will  be  seen  by  reference  to  several  cases,  supra,  p.  ll)37,  etseq.,  cited  in  our  obser- 
yations  upon  the  point  of  judiciaj  notice  as  to  laws,  &c.  of  other  states  and  countries. 
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The  several  states,  however,  in  respect  to  the  mere  mode  of  proving  their  written 
^ws,  do  Dot  stand  precisely  in  the  same  relation  to  each  other,  as  countries  strictly 
foreign,  and  having  no  sort  of  polkical  connexion.  In  pursuance  of  the  4th  article  of 
the  consiitutioo  of  the  United  States,  empowering  congreso  to  prescribe  the  manner  in 
which  the  acts,  records,  and  proceedings,  of  one  state,  shall  be  proved  in  another, 
(we  ante,  note  771,  p.  1125,)  it  has  been  provided,  "  that  the  acts  of  the  legislatures 
of  the  several  states,  shall  be  authenticated  by  having  the  seal  of  their  respective  states 
•fixed  thereto."  (2  L.  U.  States,  102,  §  1.)  By  a  subsequent  law,  the  above  provis- 
ion was  extended  to  the  acts,  &c.  of  the  several  territories  of  the  United  States  and 
^  countries  subject  to  the  jurisdiction  ihereof.  (8  L.  U.  States,  621.  See  ante,  note 
771,  p.  1125.) 

The  act  of  congress  above  referred  to,  does  not  require  the  attestation  of  any  pub- 
lic officer,  in  order  to  authenticate  copies  of  the  legislative  acts  of  the  several  states ; 
^t  the  seal  of  the  state,  affixed  by  an  officer  having  the  custody  thereof,  to  a  copy  of 
thelawsaught  to  be  proved,  will  be  conclusive  evidence  of  the  existence  of  such  law; 
no  other  foraiality  is  necessary ;  and  in  the  absence  of  all  evidence  to  the  contrary,  it 
most  be  presumed  that  the  seal  was  annexed  by  an  officer  having  competent  authority 
to  do  the  act.  (United  States  v.  Aroedy,  11  Wheat.  Rep.  392.  United  States  v. 
Johns,  4  ball.  Rep.  412 ;  S.  C,  1  Wash.  C.  C.  Rep.  S6S,  Henthorn  v.  Doe,  1  Blackf. 
^ep.  157.  State  v.  Carr,  5  N.  Hamp.  Rep.  367,  Warner  v^  Thp  Commonwealth,  2 
%Ci8.95.) 

The  act  of  congress  has  been  held  to  exclude  other  modes  of  authentication.  -(State 
^'  Twitty,  8  Hawks's  Rep.  441.  See  Craig  v.  Brown,  1  Peters'  C.  C.  Rep.  352. 
Canal  Company  v.  The  Rail  Road  Company,  4  Gill.  &  Johns.  1,  63.)  But,  we  ap- 
P'^beodjthc  contrary  doctrine  more'generally  prevails.  The  seal  of  the  state,  when 
Property  affixed,  is  the  highest,  and,  indeed,  is  conclusive  evidence  of  the  existence  of  the 
statute.  (See  ante,  note  771,  p.  1 1 23 ;  also  the  cases  ab6ve  cited.)  But  other  evidence, 
^^petent,  independent  of  the  act  of  congress,  may  still  be  received.  (State  v.  Carr, 
5  N.  Hamp.  Rop.  867,  370.  Kean  v.  Rice,  12.Serg.  &  Rawle,  203.  Ellmore  v.  Mills, 
*  Hi^w.  Rep.  359.  Taylor  v.  Bank  of  Illinois,  7  Monroe,  576,  585,  6.)  According- 
7i  io  several  of  the  states,  printed  books  containing  the  statutes  of  other  states  have 
°^Q  held  admissible,  and  .prima  facie  sufficient,  to  prove  such  statutes. 

^bus,in  Massachusetts,  a  volifme  purporting  on  its  face  to  contain  the  Ihws  of  a  sis- 
^^1*  state,  is  admissible.  (Raynham  v.  Canton,  3  Pick.  293,  296,  7.)  The  court  con- 
^  that,  in  England,  it  doe's  not  seem  to  be  settled  as  Xo  foreign  laws,  that  they  may 
>^thu8  established.  But,  they  say,  the  connection,  intercourse  and  constitutional  ties, 
^^>ch  bind  together  the* severa Instates,  require  that  this  species  of  evidence  should  be 
Sclent  until  contradicted.  (Id.)  The  law  being  proved  to  exist  in  this  mode,  it  must 
*  Pfwiimed  to  exist,  until  proved  by  as  good  evidence  to  have  been  repealed.  (Id.  p. 
^^■)  This  proof  of  its  existence  cannot  be  contradicted  "  by  the  testimony  of  one  who 
"My  have  merely  resided  a  short  time  in  the  country,  nor  by  that  of  any  citizen  or  sub- 
ject" (Id.) 

In  Vermont,  an  act  incorporating  the  Bank  of  Troy  in  New- York,  was  offered  to 
^  read  from  a  printed  volume  of  the  laws  of  New- York,  purporting  to  have  been 
published  by  authority  of  the  legislature ;  tlie  act  was  declared  to  \e  a  public  one,  and 
the  court  said  :  "  If  such  act  be  proved  agreeably  to  the  act  of  congress,  the  courts 
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are  bound  to  admit  it ;  they  may  admit  it  although  not  so  proved.    Let  the  act  be 
read  from  the  printed  book,"    (State  v.  Stade,  1  D.  Chip.  Rtp.  303.) 

The  same  doctrine  prevails  in  Kentucky.  (Taylor  v.  The  Bank  aflUinois,  7  Mon- 
roe, 585,  6,  7.) 

In  Pennsylvania,  the  printed  statute  books  of  another  state,  purporting  to  have  been 
published  under  the  authority  of  such  state,  are  received  as  evidence  of  it?  laws.  And 
it  makes  no  difference,  it  seems,  whether  the  law  intended  thus  to  be  proved,  be  public 
or  private.  (See  Kean  v.  Rice,  12  Serg.  &  Rawle,  203 ;  Thomas  ▼.  Musser,  1  Dall. 
Rep.  462 ;  Biddis  v.  James,  6  Binn.  Rep.  321 .) 

The  same  doctrine  prevails  in  Virginia.  (Taylor's  adm'r  v.  The  Bank  of  Alexan- 
dria, 5  Leigh,  471,  476.) 

So  also  in  North  Carolina.    (Poindexter's  exVs  v.  Barker,  2  Hayw.  Rep.  173.) 

In  South  Carolina,  Prince's  Digest  of  the  laws  of  Georgia,  purporting  to  have  been 
compiled  and  published  under  the  the  authority  of  (he  legislature  of  the  latter  state, 
has  been  held  admissible  to  prove  the  statute  law  of  Georgia.  (Allen  v.  Watson,  2 
Hill's  Rep.  319.  Lee's  adm'r  v.  Ware,  1  id.  313.)  In  both  cases  the  admissibility  of 
this  evidence  was  put  upon  the  ground  of  its  being  commonly  known,  by  the  bar  and 
bench  of  South  Carolina,  that  Prince's  Digest  is  received  in  Georgia  as  authority  for 
the  statute  law  of  that  state.  And  it  is  admitted,  that  there  might  be  some  danger  if 
such  modee  of  proof  were  indiscriminately  adopted,  to  establish  the  laws  of  foreign 
states  or  countries.' 

In  New- York,  the  statutes  of  another  state,  it  seems,. must  be  proved  by  an  exem- 
plification; and  the  printed  statute  book  of  such  state  is  not  evidence.  (Packard  v. 
Hill,  2  Wend.  41 1,  412,  413.  See  S.  jC.  in  error,  5  id.  175 ;  also  Duncan  v.  Duboys, 
3  Johns.  Cas.  125,  6 ;  and  supra,  p.  1139  of  this  note.) 

As  to  the  mode  of  ascertaining  the  local  law  or  usage,  in  giving  efiect  to  a  judgment 
of  a  neighboring  state,  sought  to  be  used  as  evidence  in  the  cdurts  of  another,  see  an- 
te, note  636,  p.  900, 901,  2 ;  also  ante,  note  771,  p.  1 134.) 

The  unioriUen  laws,  customs,  and  usages,  of  a  foreign  country,  or  of  anotlier  state 
of  die  Uniooi  may  be  proved  by  parol  evidence.  Mr.  Story,  in  his  commentaries  up- 
on the  conflict  of  laws,  says :  "  The  usual  course  is  to  make  sucH  proof  by  the  testi- 
mony of  competent  witnesses,  instructed  in  the  law,  under  oath.*'  (Story's 
Confl.  of  Laws,  530.  See  also  Kinny  v.  Van  Hopne,  1  John.  Rep.  385,  394;  Wood- 
bridge  V.  Austin,  2  Tyl.  Rep.  364,  367 ;  Robbinson  v.  Clifford,  2  Wash.  C.  C.  1, 9; 
Livingston  v.  The  Maryland  Ins.  Co.,  6  Cranch,  274;  Lincoln  v.  Battelle,  6  Wend. 
482 ;  Bagley  v.  Francis,  14  Mass.  Rep.  453 ;  Wjllings  v.  Coosequa,  1  Peters'  C.  C. 
Rep.  225,  229 ;  Brush  v.  Wiikins,  4  John.  Ch.  Rep.  506,  520 ;  Chanoin  v.  Fowler,  3 
Wend.  177 ;  Wilson  v.  Smith,  5  Yerg.  398,  9 ;  Taylor  v.  Swett,  3  Mill.  Lou.  Rep. 
33,  36;  M'Rae  v.  Mattoon,  13  Pivrk.  Rep.  53.)  The  unwritten  law  of  a  foreign 
country,  or  another  state,  may  also  be  proved  by  books  of  reports  and  cases  decided. 
(Raynbam  v.  Canton,  3  Pick.  293,  296.  M'Rae  v.  Mattoon^  13  id.  58.  Dougherty 
V.  Snyder,  15  Seig.  &  Rawle,  87.  Latimer  v.  Eglin,  4  Dees.  Eq.  Rep.  36,  32. 
Brush  v.  Scribner,  1 1  Conn.  Rep.  407.)  So,  by  public  history ;  (Dougherty  r.  Sny- 
der, 15  Serg.  &  Rawle,  87«  per  Duncan,  J. ;)  and  by  the  public  documents  of  the 
country.  {Semble,  Wilson  v.  Smith,  5  Yerg.  398,  9.)  Sometimes,  it  is  said,  certifi- 
cates of  persons    in    high   authority   have  been  allowed   as  evidence.     (Story's 
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Goo£.  of  Laws,  530,    See  Id  Re  Doricoy,  3  Hagg.  Eccl.  Rep.  767.)    See  Leland  v. 
Wilkioaon,  6  Peters'  R^p.  317.      / 

A  question  has  occasionally  arisen,  whether,  in  the  absence  of  proof  on  tlie 
particular  subject,  a  foreign  law,  sought  to  be  established,  should  be  presumed 
written,  so  as  to  exclude  parol  evidence.  In  Livingston  v.  The  Maryland  Ins. 
Co.,  (S.Cranch,  374,)  parol  evidence  was  admitted  in  the  circuit  court  to  show  the 
laws  of  Spain,  relative  to  the  trade  of  our  colonies  in  America,  and  particularly  of 
Peru;  and  the  supreme  court,  on  error  brought,  held,  "  that  as  the  laws  and  regula* 
Uons  by  which  this  trade  was  regulated,  are  not  proved  to  have  been  in  writing,  btit 
may  have  depended  on  instructions  to  the  governor,  they  might  be  proved  by  jMiroL" 
(Id.  S80.)  In  Dougherty  v.  Snyder,  (15  Serg.  &  Rawle,  64,  87,)  the  rule  was  laid 
down  as  universally  applicable,  that  the  party  objecting  to  parol  evidence  of  a  foreign 
law,  mast-show  it  to  be  a  written  one,  or  the  objection  will  not  avail.  The  above  case 
of  Liviagston  v.  The  Maryland  Ins.  Co.,  was  cited  as  maintaing  this  doctrine,  and 
Duncan,  J.,  delivering  the  opinion  of  the  court,  said,  it  could  make  no  difference  wheth- 
er the  law  in  question  was  a  law  regulating  trade,  or  a  law  on  any  other  subject  But 
where  parol  evidence  was  ofiered  to  prove  the  regulation  of  Cuba,  prohibiting' the  ex- 
portation of  specie,  the  court  rejected  the  evidence,  saying :  "  This  is  a'comroercial 
regulation  of  the  government,  and  a  subject  of  pure  municipal  arrangement.  The  law 
must  be  presumed  to  be  written,  and  therefore  it  should  be  produced ;  or  evidence 
given  that  it  was  not  in  the  party's  power  to  obtain  a- certified  copy  of  it"  (Seton  v. 
The  Delaware  Ins.  Co.,  3  Wash.  C.  C.  Rep.  175,  6.)  In  Robbinson  v.  Clifibrd,  (id. 
1)  %)  a  similar  doctrine  was  held,  the  court  presuming  from  the  very  nature  of  the  law 
that  it  was  written. 

A  party  offering  parol  evidence  of  the  unwritten  laws  of  another  state  or  country,  is 
not  bound  to  show,  as  a  preliminary,  that  no  statute  exists  with  regard  to  the  particu- 
lar subject    (Newsom  v.  Adams,  3  Mill.  Lou.  Rep.  163,  4.) 

There  is  some  seeming  diversity  among  the  cases  upon  the  question,  whether,  since 
foreign  kws  and  the  laws  of  neighboring  states  are  to  be  proved  as  facts,  they  are  to 
be  proved  as  facts  to  the  jury,  (if  the  case  is  a  trial  at  common  law,)  op  as  facts  to  the 
court.  Lord  Mansfield,  in  Moyston  v.  Fabigas,  (Cowp.  Rep.  174,)  said :  *<  The  way 
of  knowing  foreign  laws  is,  by  admitting  them  to  be  proved  as  facts ;  and  the  court 
most  asiBist  the  jury  in  ascertaining  what  the  law  is."  Mr.  Jostice  Story  advances 
tbe  opinion,  that  laws  requiring  to  be  thus  .proved,  are  to  be  proved  to  the  courts  lor 
all  matters  of  law  are  properly  referrible  to  the  court,  and  the  object  of  the  proof  of 
foreign  laws  is  to  enable  the  court  to  instruct  the  jury  what  is,  in  point  of  law,  the  re- 
mit from  foreign  law,  to  be  applied  to  the  matters  in  controversy  before  them.  "  The 
court  are  therefore  to  decide  what  is  the  proper  evidence  of  the  laws  of  a  foreign  eoun- 
tiy ;  and  where  evidence  is  given  of  those  laws,  the  court  are  to  judge  of  their  appli- 
cability, when  proved,  to  the  case  in  hand."  (Sto'-y's  Confl.  of  Laws,  538.)  This 
doctrine  was  held  in  Maryland.  (De  Sabry  v.  De  Laistre,  3  Har.  &  John.  319.) 
lo  Thrasher  ▼.  Everhart,  (3  Gill.  &  John.  334,)  it  was  conceded  by  the  court  to  be 
the  genera)  rule,  that  foreign  laws  are  facts  to  be  found  by  the'jury ;  but  held,  that 
the  rule  was  not  applicable  to  a  case  where  the  laws  are  introduced  to  enable  the  oourt 
to  determine  whether  a  written  instrument  is  evidence.  In  such  case  the  evidence  al- 
^^y«'go«  in  the  first  instance  to  the  court,  which,  if  the  evidence,  bo  clear  and  un- 
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contradicted,  may,  and  ought  to  decide,  what  the  foreign  law  is,  and  aCt  accordingly* 
If  what  the  foreign  law  is,  be  matter  of  doubt,  the  court  may  decline  deciding  it,  and 
may  inform  the  jury,  that  if  they  believe  tlie  foreign  law  attempted  to  be  proved,  ex- 
ists, as  alleged,  th^n  they  ought  to  receive  the  instrument  in  evidence ;  if  not,  tbey 
should  reject  it.  (Id.  343,  3.)  In  North  Carolina  it  has  been  laid  down,  that  the  ex- 
istence of  a  foreign  law  is  a  question  of  fact,  the  proof  of  which  is  for  the  jury.  But 
when  established,  the  meaning  of  the  law,  its  construction  and  effect,  is  the  pcovioce 
of  the' court  Ii  is  matter  of  professional  science,  and  as  the  terms- of  the  Utw  are 
taken  to  be  ascertainedby  (he  jury;  there  is  no  necessity  of  imposing  on  them  the  bur- 
then of  affixing  a  meaning  on  them,  more  than  on  our  own  statutes.  -  It  is  the  office 
of  reason  to  put  a  construction  on  any  given  document,  and  therefore  it  naturally  ar- 
ranges itself  among  the  duties  of  the  judge*  (State  v.  Jackson,  3  Dev.  Rep.  563,  566.) 
See  also  Consequa  v.  Wiilings,  1  Peters'  C.  C.  Rep.  339,  per  Washington,  J.  As  to 
the  doctrine  on  tliis  subject  in  New- York  and  Connecticut,  see  Francis  v.  the  Ocean 
Ins.  Co.,  6  Cowen's  Rep.  439 ;  Bracket  v«  Norton,  4  Conn.  Rep.  51 7«  .  See  further, 
per  Bosanquet,  J.,  in  Trinby  v.  Vignier,  6  Carr.  &.  Payne,  35. 

We  have  seen  supra,  p.  1137,  that  the  laws  of  the  several  states  are  to  be  judi- 
cially noticed  in  the  courts  of  the  federal  government,  without  being  ibrmally  proved. 
This,  probably,  is  confined  to  the  jmhlie  laws  of  the  states.  In  tlie  case  of  private 
kiws  some  proof  would  doubtless  be  requisite.  (Leland  v«  Wilkinson,  6  Peter's  Rep. 
317.)  A  mere  certificate,  without  producing  the  law  will  not  answer.  (Id.)  £veii 
in  the  case  of  a  pri?aie  act,  however,  a  book  printed  by  the  public  printer  of  VirgiDia, 
by  order  o(.  the  legislature,  agreeable  to  a  general  act  of  assembly,  was  held  sufficieal 
evidence.  (Young  v.  The  Bank  of  Alexandria,  4  Cranch,  384, 387, 8.  United  States 
y.  Johns,  4  DalL  413  415.    1  Wash.  C.  C.  Rep.  363,  S.  C.) 

The  circuit  court  of  the  U.  S.,  in  deciding  on  titles  to  real  properly  in  tbe  difierent 
states,  act  upon  the  same  evidence  which  would  be  admissible  in  the  state  Courtis  where 
the  property  lies.  Hence,  in  the  circuit  court  of  the  district  of  Oh k>,  the  book  called  the 
Ohio  laud  laws,  published  by  authority  of  law  in  that  state,  was  admitted  to  prove  ti- 
tle to  lands  lying  there ;  it  appearing  that  the  state  courts  of  Ohio  had  adopted  the 
book  as  evidence  to  the  same  extent.    (Hinde  v.  Vattier,  5  Peters'  Rep.  398, 400, 1.) 

We  also  saw  supra,  p.  1137,  that  the  several  states  are  bound  to  take  judicial  no- 
tice of  the  public  acts  of  congress.  In  respect  to  private  acts  however,  the  rule  is 
otherwise.  (Wright  v.  Patton,  10  John.  Rep.  300.)  In  Virginia,  the  printed  copies 
of  acts  of  congress,  distributed  to  the  executives  of  thd  several  states  to  be  distributed 
among  the  people,  are  evidence  in  such  cases.  (Taylor  v.  The  Bank  of  Alexandria, 
6  Leigh,  471.)  Whether  such  is  the  law  in  New- York,  quere.  At  any  rate,  it  seems, 
where  the  party  against  whom  the  law  is  sought  to  be  used,  is  the  individual  for 
whose  benefit  it  was  passed,  the  printed  statute  book  will  be  evidence.  (Duncan  v. 
Duboys,  3  John,  Cas.  135,  6.)  . 

Wherfe  the  copy  of  a  statute  of  anotlier  state  introduced  in  evidence,  does  not  ex- 
hibit the  date,  or  time  of  its  passage,  and  such  time  becomes  material,  the  defect  can- 
not be  supplied  by  parol.  (State  v.  Jackson,  3  Dev.  Rep.  563,  565.)  But  it  is  not 
necessary  that  the  time  of  its  passage  should  be  made  to  appear  by  the  caption  of  the  act. 
It  may  be  collected  from  other-  parts  of  it,  or  by  inference  from  its  provisions.    (Id.) 

The  duration  of  a  statute  of  another  state,  will  be  presumed,  when  once  shown  to 
exist,  until  proved  by  as  good  evidence,  to  have  been  repealed.    (Raynham  v.  Can- 
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toB,  8  Pick.  Rcfl.  493,  397.)  The  repeal  of  such  statute  cannot  be  shown  by  parol ; 
Ijutmust  be  proved  by  the  statute  ifself,  if  it  contain  an  express  limitation,  or  by  a  re- 
pealing statote.  (Id.  Stale  v.  Jackson,  2  Dev.  Rep.  563,  565.)  See  United  States 
▼.  Johns,  4  Dall.  Rep.  415.  Further,  as  to  evidence  of  repeal,  see  Albertson  v.  Rob«« 
•on,  1  DalL  Rep.  9, 


NOTE  777— p.  402- 

In  Engkod,  the^  certifiaate  of  Welsh  judges,  with  respect  to  the.  practice  in  their 
coartB  is  admissible  evidence  to  show  such  practice*  (Broughton  v.  Randall,  Cro. 
Bix.  501,  S.    See  per  Lswrence,  J.,  in  The  King  v.  Ma  whey,  6  T.  R.  688,  9.) 


NOTE  778— p.  402. 

A  cop;  of  public  documents,  transmitted  to  congress  by  the  President  of  the  United 
States,  and  printed  by  the  printer  to  congress,  may  be  used  to  prove  a  letter  contained 
UQoog  such  documents,  addressed  by  the  British  secretary  of  state  to  the  American 
imbaaMdor,  without  further  authentication.  "A  greater  strictness  of  proof,  in  re- 
aped to  such  public  matters  of  state,  and  when  they  ere  introduced  collaterally,  and 
Dot  u  natter  of  fact  in  issue,  would  be  inconvenient,  and  is  not  now,  in  practice,  re* 
quiredr  (Radcliffe  v.- The  United  Ins.  Co.  7  John.  Rep.  S8,  50,  51.)  See  Talbot 
▼•  Secman,  1  Cranch.  S7,  8. 


NOTE  779— p.  406. 

fhe  printed  journals  of  congress  h&ve  been  allowed  td  be  read,  in  Pennsylraniai 
^hout  other  proof  of  their  authenticity.  (Commonwealth  r.  De  Lougchamps^  Oyer 
"BdTenn.  PhiL  1784,  M.  S.    Whart.  Dig.  280,  pi.  112.  2d  ed.) 

The  votes  of  assembly  in  that  state,  hav^  been  admitted  to  prove  the  time  of  the 
Dotifieatiod  of  the  repeal  of  an  act  of  assembly  by  the  king  and  council ;  but  not  aii> 
"^^^g  the  purposefully,  the  minutes  of  the  council  were  sent  for,  and  read  without 
<>PP»itioD.    (Albertson's  lessee  r.  Robeson,  1  Dall.  Rep.  9.) 

fa  New-Yiwk,  the  senate  journals,  proved  by  the  clerk  to  have  been  printed  by  the 
printer  to  the  senate,  and  laid  upon  the  tables  of  members,  have  been  received  as  pti* 
^fitek  evWence.    (Root  v.  King,  7  Cowin's  Rep.  619,  6S6.) 

And  a  printed  copy  of  public  documents,  proved  to  have  been  transmitted  to  con- 
SKttby  the  president  of  the  United  States,  and  printed  by  the  printer  to  congress,  has 
^Dbolden  admissible  without  other  authentication.  (Radclifie  v.  The  United  Ins. 
^  7  John.  Rep.  88,  50.    See  ante,  note  778,  p.  1 145.) 


NOTE  780— p.  408. 
fa  New-York,  the  newspaper  notice,  to  be  effectual,  must  be  given,  it  seems,  in  a 
Mwapaper  printed  in  the  city  or  county  where  the  partnership  business  is  carried  on  ^ 
VoL.I»  144 
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or  in  Bome  other  way  public  notice  is  to  be  given.  The  reasonableoesB,  of  it,  may, 
perhaps,  become  a  question  of  fact  in  the  particular  case.  (Per  Van  Ness,  J.,  in 
Ketchum  v.  Clark,  6  John.  Rep.  144, 147,  8.)  But  where  the  facts  conatituting  no- 
tice are  aacertained,  it  is  a  question  of  ^10  whether  the  notice  be  reasonable  or  not 
(Mowmtt  V.  Howknd,  3  Day's  Rep.  85S.} 

Notice  by  advertisement  in  tlie  newspaper  has  very  generally,  been  held  to  serve, 
in  respect  to  all  persons  who  had  no  previous  dealings  With  the  firm.  (Id.  Lawiog 
V.  Gale  &  Ten  Eyck,  2  id.  300.  Nott  v.  Douming,  6  Lou.  Rep.  (Curry,)  680,  €88. 
Graves  v.  Merry,  6  Cowen*s  Rep.  701.  Martin  v.  Walton,  1  M'Cord's  Rep.  16. 
Mowatt  V.  Rowland,  supra.  Shafier  v.  Snyder,  7  Serg.  &  Rawle,  508, 4.)  Others, 
however,  must  have  special  notice.  (See  the  above  cases ;  also  Kelly  v.  Huribort,  5 
Cowen's  Rep.  53^,  536.)  But  in  South  Carolina,  where  the  plaintiff,  (a  banking  com- 
pany,) had  had  previous  dealings  with  the  defendants,  (a  firm,)  and  it  was  proved  that 
notice  of  dissolution  had  been  given  by  the  defendants  in  a  newspaper  taken  by  the 
bank ;  held,  that  this  was  equivalent  to  express  notice.  (Bank  of  South  Carolina  ▼. 
Humphreys,  1  M^Cord,  38S.)  In  another  case,  in  the  same  state,  it  was  proved  that 
notice  was  given  of  dissolution  by  advertisement  in  a  newspaper  under  date  of  April 
t3th,  1813;  the  note  upon  which  the  plaintiffs  prosecuted  was  dated  May  15th,  1815, 
and  was  signed,  **  Wm.  Walton,  &  Co.,  per  John  Walton,**  (one  of  the  firm ;)  it  also 
appeared  that  the  defendants,  as  a  firm,  were  indebted  to  the  plaintifii,  at  the  time  the 
vole  was  given,  in  a  large  amount :  and  although  tlie  ptaintiffs  showed  that  they  bad 
had  previous  dealings  with  the  defendants,  in  their  partnership  character,  yet  heU) 
that  the  jury,  under  these  circumstances,  might  well  find  thai  the  plaintiff  knew  of  the 
dissolution.  (Martin  v.  Walton,  I  M'Cord,  16.)  In  respect  to  the  general  propon-^ 
tion  that  mere  newspaper  notice  is  enough  as  to  those  who  have  had  no  prerioos 
dealings  wi^  the  firm,  but  that  others  must  have  special  notice,  Mr.  Justice  Colooek, 
delivering  the  opinion  of  the  court,  in  the  case  last  cited,  saya:  "  All  that  is  meant  ia 
laying  down  the  rule  is  this,  that  public  notice  in  the  gaaette  shall  be  conelusive  oi 
those  who  have  had  no  deahngs  with  the  co-partnership.  But  as  to  such  as  have  bad 
dealings,  it  shall  not  be  so  oonsidered,  unless,  under  circtunstances,  it  appear  satiifre* 
tKily  to  the  jury,  that  it  operates  as  notice  to  the  party.  The  rule  cannot  mean  any 
tbiDg  so  absurd  as  that  one  who  had  had  dealings  with  a  oo-partaerahip  nay  aot  raid 
their  notice  in  a  newspaper,  as  well  as  one  who  never  had  such  dealings.  Reasso 
would  seem  to  say  in  auch  a  case,  that  afler  the  long  establisbed  praetiee  ol  adterti- 
sing  the  dissolution  of  co-partnerships,  those  who  would  be  roost  ^fleeted  by  such  dia* 
solutions,  would  be  roost  apt  to  kx)k  to  the  usual  source  of  information."    (Id.  p.  18*) 

With  respect  to  a  donMniyatiner,  he  is  protected  by,  an  actual  disMlutioD, 
without  any  notice  being  given.  (Kelly  v.  Hurlburt,  5  Cowen's  Rep.  534.  Carttr 
V.  Wballey,  I  Bam.  &  Adol.  11.    Armatrong  v.  Hussey,  18  Serg.  &  Rawle,  315.) 

As  to  notices  in  the  newspapers  of  the  formation  and  dissolution  of  special  and  fiait- 
ed  partnerships  in  New- York,  see  t  R.  S.  764,  et  seq.,  and  particularly,  §§  9  and  S4, 
at  pp.  765  and  767. 
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NOTE  781— p.  410. 

It  seems  that  an  eJiamiDed  copy  of  the  returns  made  annnally  of  parish  registers, 
uoder  the  70tb  canon  of  1603,  is  not  receivable  unless  the  original  register  is  proved 
to  be  lost  Otherwise,  however,  if  the  returns  were  made  under  the  statute,  53  Geo. 
8.  c.  146,  §§  6,  7.  (Walker  v.  The  Countess  of  Beauchamp,  6  Carr.  &  Payne,  559.) 
Proof  that  the  proper  officer,  on  being  applied  to  for  a  copy  or  extract  from  tlie  origin 
Dsl  regkter,  told  the  applicant  there  was  none,  is  not  sufficient  to  let  in  secondary  tti* 
denee.   The  &ct  should  be  proved  by  the  oath  of  the  officer.    (Id.) 


NOTE  78a— p.  4ia 

See  post,  note  786,  p.  1 148. 

There  is  a  distinction  as  to  the  proof  of  marriage  between  criminal  cases,  such  as 
bigUDj,  be.,  and  mere  civil  cases.  In  Massachusetts,  in  a  civil  action,  (e.  g.  assump- 
sit to  recover  for  necessaries  furnished  to  the  wiie  of  the  defendant,  or  on  questions  at 
to  tbft  wife's  settlemeot,)  a  record  of  marriage  solemnized  by  a  minister  or  juatiee, 
foonded  on  a  certificate  duly  made,  is  legal  evidence  of  the  marriage.  (Millbrd  t 
WoTcester,  7  Mass.  Rep.  48.)  But  except  in  prosecutions  of  a  criminal  nature,  ■• 
higuny,  See,  marriage  generally  is  proveable  by  cohabitation,  reputation,  acknowl- 
edgepent  of  the  parties,  reception  in  the  family,  and  other  circumstanced  from  tdsich 
s  marriage  may  be  inferred.  (Fenton  v.  Read,  4  John.  Rep.  5S,  54.  See  ante,  note 
469,  p.  629, 3.    Kibby  v.  Rucker,  1  Marsh.  Ken.  Rep.  331 .) 

The  marriage  may  be  proved  in  ail  cases  by  persons  present  at  the  eeretnony.  In- 
deed this  species  of  evidence  is  considered  better  proof  of  the  marriage  than  the  rec- 
ord. And  on  an  indictment  for  adultery,  the  record  is  noi^  per  ie,  enough,  without 
proving  the  identity  of  the  parties  by  witnesses  who  were  present.  (Commonwealth 
▼.  Norcross,  9  Mass.  Rep.  493.)  So  also^  tembie,  on  libels  flir  divorce  where  a  06« 
eond  marriage  of  the  defendant,  during  the  life  of  his  first  wife,  is  sought  to  be  ppovod. 
(KHis  V.  Ellis,  11  id.  92.)  The  same  general  doctrine  as  to  the  necessity  of  calling 
witnenes  who  were  present  at  the  ceremony,  in  order  to  identily  the  parties  in  eases 
of  iodjctment  for  adultery,  seems  to  prevail  in  Maine.  (Wedgwood's  case,  8  Greenl. 
Rep.  75.)  Further  as  to  proof  of  marriage  in  New- York  and  Massachusetts,  see  an- 
te, Dote  700,  p.  1043,4;  also  ante,  note  415,  p.  543. 

lo  prosecutions  for  bigamy,  the^  confession  of  the  party  has  been  held  not  enough, 
j«Pi«,  to  prove  the  first  marriage.  (The  People  v.  Humplirey,  7  John.  Rep.  314.) 
In  such  cases,  a  marriage  in  fact  must  be  proved.  (Id.)  Ttie  same  doctrine  has  been 
hid  down  as  to  proving  the  ma  fringe  of  the  plaintiff  in  actions  of  mm,  eon,  (Id. 
Morris  v.  Miller,  4  Burr.  2057,  2059.  Kibby  v.  Rucker,  1  Mnraii.  Ken.  Rep.  331.) 
But  this  has  been  said  to  be  the  otily.eivil  action,  in  which  proof  of  an  actual  marriage, 
as  contradistinguished  from  acknowledgments  of  the  parties,  cohabitation,  See,  is  re- 
quiaiie.  (See  Morris  v.  Miller,  supra.  Birt  v.  Barlow,  Doug.  171,  2.  2  Stark.  Ev. 
.251,6th  am.  ed.)  These  conFesstons  ht>\vever,  in  Pennsylvania,  are  not  excluded  as 
iacom^tem;  but  there  the  defendant's  positive  and  unequivocal  acknowledgment. 
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made  after  the  fact  of  the  seduction,  and  consequently  agaiast  bis  own  interest,  may 
be  given  in  ^evidence  to  prove  the  marriage.  (Forney  v.  Hallacher,  8  Serg.  &  Rawle, 
Jft9.  See  also  BuJJ.  N.  P.  27.  ^  Stark.  Ev.  6ih  am.  ed.  251,  2,  n.  (c).)  The  same 
doctrine  has  been  laid  down  in  that  state,  as  to  the  proof  of  marriage  in  prosecutions 
for  bigamy.  (Commonweahh  v.  Murtagh«  Ashm.  Rep.  272.)  In  this  case,  the  le- 
lazation  of  the  English  rule  intended  to  be  aJlowed,  was  thus  pointed  out  by  Kiiig, 
president,  delivering  the  opinion :  "  I  consider  that  confessions  and  acknowledgments 
of  a  prior  marriage  are  only  evidence  of  the  fact ;  that  these  confessions  and  acknowl- 
edgments derive  their  force  from  the  time,  manner,  and  circumstances  under  which 
they  are  made,  and  that  connected  with  these,  they  may  exhibit  the  most  conclusive 
or  the  weakest  testimony  which  can  be  offered  of  the  fact.  It  is  for  intelligent  jurors, 
aided  by  experienced  courts,  to  weigh  and  discriminate  their  relative  forces."  (Id. 
875.)  So  also,  sembUf  in  Maine.  (See  Cayford's  case,  7  Greenl.  57.)  In  Connecti- 
cut the  rule  is  the  reverse-;  and  neither  cohabitation,  reputation,  confessions,  nor  all 
combined^  are  suQieient  to  convict ;  nor  a  re  they  even  admissible ;  a  marriage  in  fact  must 
be  proved*  This  was  directly  held,  on  an  indietment  of  the  defendant  for  incest  with  bis 
legitimate  daughter,  where  the  prosecution  is  bound  to  make  out  a  marriage  between 
the  prisoner  and  such  alleged  daughter's  mother.  (The  State  v.  Roswell,  6  Conn. 
Bep.  446.)  Such  testimonny  has  been  rejected  in  that  state  in  many  instances,  upon 
indictmepts  for  bigamy,  adultery,  and  in  actions  of  ertnu  con,  <See  id,  449 ;  Swift's 
Ev.  140;  Swift's  Dig.  5010  '«  vindication  of  the  rule  as  held  there,  Daggett,  J^ 
delivering  the  prevailing  opinion  says :  <<  The  cohabitation  of  persons  as  husband  and 
wife,  without  any  marriage,  is  too  frequent  to  need  comment;  and  confessions  of  mar- 
riage in  all  such  cases,  whether  a  marriage  in  fact  has  taken  place  or  not,  may  be  ex- 
pected, to  justify  the  conduct  and  screen  the  offenders  from  censure  and  punishment. 
Unlike  confessions  in  ordinary  cases,  made  against  one's  interest,  these  are  not  unfre- 
quently  prompted  from  the  most  selfish  motives.  Besides,  a  man  or  woman  may  ver- 
ily supposd  a  marriage  to  have  been  consummated,  when  no  lawful  marriage  ever  took 
place.  Ignorance  of  the  law  on  this  subject  may  be  presumed  in.  many  cases,  and 
confessions  of  a  marriage  made  without  a  knowledge  to  constitute  it  such."  (The 
State  V.  Roswell,  supra,  p.  45K  But  see  the  dissenting  opinion  of  Peter's,  J.,  id.  451, 
2,  3,  and  the  several  English  cases  cited  and  reviewed  by  him.)  In  Massachusetts, 
upon  an  indictment  against  two  for  lacivious  cohabitation,  one  being  married,  con- 
fessions as  to  the  fact  of  their  marriage  is  not  sufficient  to  convict.  (Commonwealth 
V.  Littlejohn,  15  Mass.  Rep.  163.) 

Such  is  the  doctrine  as  held  by  several  courts  in  respect  to  (i^»e«lsc  marriages. 
From  the  very  nature  of  the  case  it  should  seein  that  when  applied  toybre^l  marria- 
ges, it  ought  to  admit  of  some  relaxation.  Accordingly  in  Maine,  a  foreign  marriage 
18  held  sufficiently  proved  in  prosecutions  for  lewd  cohabitation,  adultery,  or  bigamy, 
by  the  prisoner's  confession,  (Cayford's  case,  7  GreenL  57.)  So  also  in  Virginia. 
(Warner  v.  The  Commonwealth,  2  Virg.  Cas.  95.)  As  to  tlie  EugUfih  miff  on  this 
aulaect,  see  Roscoe's  €rim.  Ev.  236,  et  seq. 
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NOTE  78»-p.  410. 

See  Birt  v.  Bartow,  Doug.  171,  et  seq.,  and  CominonweaUh  v.  Norcross,  Ellis  v. 
EITiS)  and  Wedgwood's  case,  cited  in  the  next  preceding  note. 


NOTE  7S4^p.  410. 


lu  England,  a  register  of  baptisms^  stating  also  the  day  of  birth,  cannot  be  used  to 
prove  the  latter.  (See  Rex  v.  Claphapi,  4  Carr.  &  Payne,  29,'Stated  ante,  note  46  j, 
p-  616.  See  also  S.  P.,  Burgbart  v.  Angerstein,  6  id.  690,  per  Aiderson,  B.)  An  en- 
try of  baptism  in  18^,  (the  marriage  having  taken  place  in  1813,)  reciting  that  the 
party  waa  "  said  to  be  born  in  1795/'  is  not  admissible  either  as  evidence  of  non-age, 
or  in  orde^to  prevent  tHe  suspicion  of  the  suppression  of  evidence.  (Dains  v.  Dono- 
van, S  Hagg.  Eccl.  Rep.  801.) 


NOTE  785-r-p.  411. 


I'he  fleet  book  has  once  been  received  on  a  question  of  pedigree,  though  with  great 
reluctance.    (Lawrence  v.  Dixon,  Peake's  Rep.  186-) 


NOTE  788— p.  411. 

In  respect  to  registers  of  marriage,  birth  apd  death;  as  evidence,  several  cases  were 
iotroduced  apte,  note,  464,  p.  616 ;  see  also  ante,  note  468,  p.  632. 

A  bishop's  register  is,  in  England,  evidence  of  facts  stated  in  it.  (Arnold  v.  The 
Bwhop  ofBath,  5  Bing.  816.  S.  C,  3  Moore  &  Payne,  559,)  But  a  register  of  bu- 
'wb  kept  by  the  Wesley  an  Chapel,  has  been  there  repudiated  as  incompetent.  (Whit- 
tockv.Vfaters,  4  Carr.  &  Payne,  375.  See  S.  C,  stated  ante,  note  469,  p.  616.) 
^c  siso  as  to  registers  of  dissenting  chapels,  ante,  note.  464,  p.  616.  A  register  of 
uie  birtJn  of  dissenter's  children,  kept  at  a  public  library,  is  not  evidence.  (Ex  parte 
Taylor,  1  Jac.  &  Walk.  463.) 

A  sworn  copy  from  the  register  book  of  the  burials  in  Christ  Church,  (Philadelphia,) 
"38  been  received  in  evidence  to  show  the  fact  of  ih^  death  i>f  a  person  and  tlie  time. 
(lewis  V.  Marshall,  6  Peters'  Rep.  470,  475,  6.) 

In  Louiaiana,  the  register  of  baptisms  and  births,  is  evidence,  and,  it  seems,. 
when  diown  to  exist,  precludes  parol  testimony.  (Duplessis  v.  Kennedy,  6  Lou. 
%  (Curiy)  281,  242.  Fletcher  v.  Cavaljer,  4  Mill.  Lou.  Rep,  267.)  An  ai- 
^ration  in  such  baptismal  register,  by  erasing  the  word  *' natural,"  and  writing 
over  it  the  word  "  legitimate,"  has  no  effect  in  preventing  the  registry  from  being  used 
to  establish  the  period  o£ birth,  though  the  alteration  be  not  accounted  for.  Other, 
wise,  however,  if  the  document  were  offered  to  establish  the  legUimaey  of  the  person 
sained.  (Fletcher  v.  Cavalier,  supra.)  A  register  of  burials  is  also  evidence  there ; 
>D<i  where  a  roister  of  baptisms  proved  that  a  child  was  christened  by  the  name  of 
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*'  Francisco  Antonio,''  and  a  register  of  burials  attested  the  interment  of  a  peraon 
named  **  Francisco,"  and  no  question  was  raised  in  the  inferior  court  on  the  point  of 
variance ;  held,  that  on  appeal,  the  appellate  court  must  consider  the  one  whose  death 
was  sittempted  to  he  proved,  to  be  the  person  whose  death,  according  to  the  pleading!, 
it  was  important  to  establish.    (Celis  v.  OrioH  6  Lou.  Rep.  (Curry,)  408.) 

In  Pennsylvania,  a  copy  of  the  register  of  marriages,  baptisms,  and  burials,  kept  in 
a  parish  in  the  island  of  Barbadoes,  certified  to  be  a  true  copy  by  tbe  rector  of  the 
parish,  and  proved  by  the  oath  of  a  witness,  taken  before  the  deputy  secretary  of  the 
island  and  notary  public,  (his  hand-writing  and  office  being  proved,)  has  been  reoehr- 
ed  as  good  evidence  of  pedigree.  (Kingston  v.  Lesley,  10  Serg.  &  Rawle,  S8S.)  And 
arcopy  of  a  register  of  births  and  deaths  of  the  people  called  Quakera,  kept  in  £ng* 
land,  proved  to  be  a  irue  on^  before  the  lord  mayor  of  London,  has  also  been  aUowed 
as  evidence  in  Pennsylvania,  to  prove  the  death  of  a  person.  (Hyam  v.  Edwards,  1 
Dall.  Rep.  3.)  By  a  statute  in  that  state,  the  register  kept  by  any  religious  society  of 
birtlw,  marriages  and  deaths,  is  declared  good  evidence.  The  act  is  silent  as  to  the 
mode  of  proof ;  and  therefore  the  common  law  mode,  which  is  by  a  « worn  copy,  or  the 
production  of  the  original,  must  be  resorted  to.  A  certified  copy  under  tbe  seal  of  the 
corporation  or  relijgious  society,'  is  not  admissible.  (Stoever  v.  Whitman's  lessee,  6 
Bitin.  416.    See  S.  C,  ante,  note  464,  p.  616.) 

In  Maine,  a  book  was  produced  by  a  town  clerk,  which  had  been  leceived  by  him 
from  his  predecessor  Jn  office  as  an  oflkial  record ;  it  purported  to  contain  a  record  of 
inrths  Snd  marriages  in  such  town,  but  contained  no  title  or  attestation  of  its  charee- 
cer,  nor  any  certificate  showing  by  whom  the  entries  in  it  were  made ;  and  beU,  that 
it  was  proper  prima  facie  evidebce  to  prove  the  age  of  a  person  named  in  it.  (The 
Inhabiunts  of  Sumner  v.  The  Inhabitants  of  Sebec,  S  GreenL  33d.  See  Martin  v. 
Gunby,  3  Harr.  &  John.  348.)  A  eopy  from  the  records  of  tlie  town  is- there  admisii- 
Ue.    (Wedgwood's  case,  6  GreenL  76.). 

In  New-Tork,  sworn  copies  of  such  registers,  when  the  original  is  of  a  public  nature, 
have  been  held  admissible.  (See  Jackson,  ex  dem.  Bogert,  v.  King,  5  Cowen's  Rep. 
9$7f  stated  ante,  note  464,  p.  616.  See  also  Jackson,  ex  dem.  Miner,  v.  Bonebam,  15 
John.  Rep.  336,  stated  in  the  same  note.)  See,  as  to  records  of  marriages,  in  New- 
York,  ante,  note  700,  p.  1048. 

In  North  Carolina,  a  registry  of  births,  marriages,  and  burials,  kept  pursuant  to  the 
statute,  is  legpl  evidence  of  marriages,  births,  &.c.,  especially  on  quesf  ions  of  pedigree. 
And  the  court  lay  it  down  as  a  general  rule,  that  a  book  kept  by  public  authority  is 
necewarify  evidence  of  the  (acts  recorded  in  it.  (Jacock's  lessee  v.  Qilliaro,  8  Murph. 
Rep.  47,  53.) 

As  to  records  of  marriages  In  Massachusetts,  see  ante,  note  415,  p.  543,  aho  note 
700,  p.  1043,  4,  and  tlie  cases  cited.  - 

In  the  case  of  Jackson,  ex  dem.  Miner,  v.  Boneham,  supra,  a  sworn  copy  of  the  re- 
cords of  the  town  of  Sionningion,  Connecticut,  was  held  admissible  in  New- York,  on 
a  question  of  pedi<rpee>  In  Ohio,  where  the  defends nt,  on  a  trial  in  ejectment,  ofiered  the 
deposition  of  the  town  clerk  of  New  Milford,  (Connecticut,)  to  prove  ihecorrectnesB  of  a 
copy  of  the  recordsof  that  town,Bhowing  the  time  of  the  defendant's  birih,  the  court  held, 
that  it  nrost  be  further  shown  that  the  record  copied,  was  kept  under  the  authority  of 
law ;  that  a  sworn  ctipy  of  a  private  paper  n  nothing  without  proof  of  the  origioal  be- 
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io^  executed ;  and  imtil  it  was  proven  that  the  paper  copied  by  the  clerk  io  this  < 
18  a  record,  was  legally  entitled  to  (hat  character,  it  was  inadmissible.    (Richmond  v. 
PattenoD,  S  Hamm.  Rep.  S6d.) 

Further,  in  respect  to  registers  of  marriage,  in  the  United  States,  see  ante,  note 
7M,  p.  1147, 8, 


NOTE  787— p.  412. 


AsoeciBct  statement  of  the  law  of  congress,  relative  to  the  registiy  of  vestels,  will 
be  Men  by  reference  to  8  Kent's  Comm.  141,  et  seq.,  together  With  an  able  eommen- 
taiy  upon  it, . 

The  register  is  not  a  document  required  by  the  law  of  nations  as  exprenive  of  a 
dnp'i  oational  character ;  (Cheminant  v.  Pearson,  4  Taunt.  Rep.  867 ;)  but  is  of  lo- 
cal or  maiiicipal  regulation,  and  the  object  of  it  has  been  said  to  be,  to  show  the  ehar- 
acter.of  the  vessel,  and  entitle  her  to  the  advantages  secured  by  kiw  to  the  vessels 
of  oar  own  country.  (Sharp  v.  The  United  Ins.  Co.  14  John.  Rep.  904,  per  Spen- 
oer,  J.)  Transfers  of  ships,  it  seems,  in  England,  are  declared  void  unless  certain 
firaalities  prescribed  by  the  registry  acts  are  pursued.  But  there  is  no  eorrespond- 
iog  provision  in  the  act  of  congress.  (Colson  v.  Bonzey,  6  Greenl.  474,  477.  See 
also  Bizley  v.  The  Franklin  Ins  Co.,  8  Pick.  86,  88,  9.  Birbeck  t.  Tucker,  f  HaHli 
R«p.  N.  T.  C.  P.  Iftt.  Ring  v.  Franklin,  id.  1.  Wendover  v.  Hogeboom,  7  John. 
Rep.M8.) 

The  effect  and  competency  of  the  register  of  a  vessel  as  evidence,  has  been  consid- 
ered m  sevei^l  cases  in  the  courts  of  this  countiy.  Our  laws  recognise  the  possifaifi^ 
of  the  register's  existing  in  one  name  while  the  ownership  Is  in  another.  The  owner- 
ifaip  and  character  of  a  vessel,  are  matters  In  /mw.  The  register  is  not  an  exchMive 
teat  of  either.  Hence,  on  an  indictment  for  piracy,  the  character  of  the  vessel  plun- 
dered may  be  shown  without  any  effort  to  produee  her  certificate  of  registry.  (Uni- 
ted States  V.  Furk>ng,  5  Wheat  184, 199.)  In  an  action  to  recover  baek  a  premium 
of  inniranoe  on  the  grdund  that  the  plaintiff  had  no  interest  in  the  vessel  at  the  time 
of  iuaTaoce,  the  register  which  was  in  the  name  of  other  persons,  was  bekl  not  even 
priiDs  ftde  evidence  to  prove  that  the  plaiotiff  was  not  owner.  (Sharp  v.  The  Uni* 
ted  Lm.  Co.  14  John.  Rep.  301.)  So  where  a  peraon  purchased  a  venel,  and  took 
immediate  possession,  but  it  was  agreed  that  no  bill  of  sale  was  to  be  executed  till  the 
purchase  money  was  all  paid,  held,  that  the  vendor  was  not  liable  for  repairs  made  to 
the  Teseel  by  direction  of  the  master  on  the  credit  of  the  purchaser ;  and  this  though 
tbe  register  still  stood  in  the  name  of  the  vendor.  That  circumstance  the  court  say 
^  not  in  any  manner  determine  the  ownership.  (Leonard  v.  Huntington,  16  John. 
Hep.  398.)  And  so,  in  Massachusetts,  where  the  register  was  relied  on  by  underwriters 
i&sa  action  on  a  policy  of  insurance  for  the  purpose  of  showing  that  two  of  the  meur- 
ed  IdMl  DO  legal  or  insurable  interest  in  the  vessel.  (Bixley  v.  The  Franklin  Ins.  Co. 
9  Pick.  Rep.  86.)  In  Connecticut,  however,  though  the  register  of  a  vessel  is  not 
eoaduKve  of  ownership,  yet  where  a  person  by  such  a  register  made  on  his  own  oath 
appears  to  be  the  uncxmditiooal  owner,  heki,  by  four  judges  against  three,  that  it 
lowt  be  eonsidered  as  a  declaration  to  the  woiid  that  he  is  owner ;  and  he  becomes 
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liable,  of  course,  for  necessary  disbursements  in  repairs  atid  supplies,  procured  by  the 
master  during  the  voyage.  (Surr  v.  Knox,  3  CoAn.  Rep.  915.)  The  register  can- 
not be  rendered  evidence  of  ownership  m  favor  of  the  person  who  procured  it  to  be 
made,  though  it  may  be  against  him.  (Ligon  v.  Orleans  Navigation  Company,? 
Mart.  Lou.  Rep.  N.  S.  683.)  In  an  action  against  owners  of  a  vessel  for  a  violation 
of  a  contract  made  by  the  plaintifis  for  the  transportation  and  delivery  of  goods  with 
the  master,  a  copy  of  the  register,  which  purported  to  have  been  made  on  the  oath  of 
all  .the  defendants  that  they  were  the  owners,  was  held  good  evidence  of  their  being 
such ;  and  this  on  proof  merely  that  the  eopy  was  a  copy  of  the  record  in  the  custoai 
bouscy  though  the  witness  could  not  say  whether  the  record  was  the  original  or  a 
copy.  (Hacker  v.  Tonng,  6  N«  Hamp.  Rep.  95.)  It  is  prima  facie  evidence  in  these 
and  similar  cases,  but  is  not  conchisive.  (Colson  v.  Bonzey,  6  Greenl.  Rep.  474. 
Cox  V.  Reid,  I  Carr.  &  Payne,  602.  Hussey  v.  Allen,  6  Mass.  Rep.  163.)  The  reg- 
ister is  used  as  evidence  in  showing  a  fulfilment  of  warranty  as  to  the  character  of  the 
property  in  actions  upon  policies  of  insurance.  (Catlett  v.  The  Pacific  Ins.  Co.  1 
Wend.  561.) .  And  in  such  cases  it  has  been  said,  that  proof  that  there  was  a  register, 
is  prima  facie  evidence  of  its  being  on  board  during  the  voyage.  (Id.  578.  See  Lod- 
low  V.  The  Union  Itts.  Co.  S  Serg.  &  Rawle,  13S.) 

The  register  may  be  proved  by  a  sworn  copy.  (Coolidge  v.  The  New- York  Fire- 
men Ins.  Cos  14  John.  Rep.  808^  315.  United  States  v.  Johns,  4  Dall.  Rep.  415. 
Hacker  v.  Young,  6  N.  Hamp.  Rep.  95.)  A  copy  certified  by  the  collector  in  wboss 
office  it  is  recorded  is  not  evidence.  He  is  not  authorized  to  certify,  nor  entrusted  to 
give  out  copies.  (Coolidge  y.  The  New- York  Firemen  Ins.  Co.  14  John.  Rep.  306. 
See  United  States  v.  Johns,  4  Dall.  41 5 ;  Woods  v.  Ck^urter,  1  id.  141.)  A  copy  pro- 
duced from  the  treasury  department  of  the  U.  S.,  (where  the  original  is  l^uired  to  be 
filed  alWr  a  vessel  is  condemned,)  certified  by  the  register  of  the  department^  whoee  offi- 
cial character  was  attested  by  the  secretary  of  the  treasury,  under  the  seal  of  the  de- 
partment, has  been  hekl  competent  evidence  in  the  case  of  a  condemned  vessel  (Cat- 
lett T.  The  Pacific  Ins.  Co.  1  Wend.  561.)         '     ' 

The  commission  of  a  vessel  or  person,  granted  by  a  foreign  government,  may  be 
proved  by  the  commission  itself  under  th^  seal  of  such  government  (See  The  Estrella, 
4  Wheat  298.)  The  seal  in  general  proves  itself;  but  otherwise  as  to  the  seal  of  a 
new  government,  unacknowledged  by  the  United  States.  (Id.)  The  fiict  that  the 
person  or  vessel  was  in  the  employ  of  such  unacknowledged  government  may  be  ihown 
without  proving  the  seal.  (Id.  The  United  States  v.  Palmer,  3  id.  634,  5.)  Where 
the  commission  has  been  lost,  its  previous  existence  on  board  may  be  shown  by  parol 
evidence.    (The  Estrella,  4  Wheat  398.) 


NOTE  788— p.  414. 

See  Rundlev.  Beaumont,  4  Ring.  537;  S.  C,  1  Moore  &  Payne,  396. 

The  ^g-book  of  certain  vessels,  is,  in  the  United  States,  made  evidence  by  act  of 
congMs  of  the  fact  of  desertion  by  a  seaman.  (See  Ing.  Abr.  613,  §  2.)  It  is,  bow- 
ever,  never  conclusive,  but  only  pnma  facie  evidence,  and  may  be  rebutted.  (Jones 
V.  The  Brig  Ph<Boiz,  1  Peters'  Adm.  Dec.  SOt.    Matone  v.  The  Mary,  id.  140. 
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Thompson  v.  The  Ship  Philadelphia,  id.  210.  Douglass  v.  Eyre,  1  Gilpin's  Rep.  147 
IK,  3,  4.  Orae  v.  Towosend,  4  MasoD,  541.)  The  log-bo«>k,  in  genet^l,  ought  not 
to  be  admitted  to  establish  any- facts  save  such  »s  are  contemplated  by  the  act  of  con- 
gresB.  (Jones  v.  The  Brig  Phoenix,  supra.)  It  is  in  no  sense, per  se,  evidence,  except 
in  certain  cases  provided  for  by  statute*  1|  does  not  import  legal  verity ;  and  in  every 
other  case  is  mere  hearsay  not  under  oath.  It  may  be  used  against  persons,  however, 
to  whom  it  should  be  brought  home  as  having  a  concern  in  writing  or  directing  what 
ihould  be  contained  therein,  to  contradict  their  statements  or  their  defence*  But  it  • 
cannot  be  received  as  evidence /or  such  persons,  or  others,  except  by  force  of  a  statute 
rendering  it  so.     (Per  Story,  J.,  in  United  States  v.'  Gilbert,  2  Sumn.  Rep.  77,  78.) 

On  an  indictment  of  several  seamen  for  a  revolt,  and  confining  the  master,  they  de- 
fended on  the  ground  (among  others)  that  the  master  was  insane.  To  rebut  this,  the 
prosecutor  offered  the  log-book^  kept  by  the  master  during  the  period  of  his  alleged  de- 
rao^ment,  in  which,  as  he  said,  he  made  entries  every  night ;  held,  that  it  was  inad- 
missible.  (United  States  v.  Sharp,  1  Peter8\C.  C.  Rep.  118,  119.) 

An  entry  in  the  log-book  is  indispensible  evidence  of  the  fact  of  desertion,  when  a 
forfeiture  of  wages  is  insisted  on ;  it  is  necessary,  in  order  to  show  that  no  consent  was 
giren,  and  no  release  was  intended  by  receiving  the  delinquent  again  on  board,  as 
well  as  to  ascertain  the  fact  of  desertion  generally  with  greater  accuracy.  (Malone  v. 
The  Mary,  I  Peters'  Adm.  Decis.  140.  Phoebe  v.  Dignum,  I  Wash.  C.  C.  Rep.  48. 
Douglass  V.  Eyre,  1  Gilpin's  Rep.  147.)  Whether  the  entry  in  the  log-book,  in  order 
to  be  evidence,  must  have  been  made  (according  to  the  letter  of  the  act  of  congress) 
w  the  very  day  on  which  the  alleged  desertion  took  place,  does  r.ot  appear  to  be 
as  yet  authoritatively  settled.  In  Phcebe  v.  Dignum,  supra,  the  court  seem  strongly 
to  favor  the  notion  that  it  must.  But  Hopkinson,  J.,  in  Douglass  v.  Eyre,  supra,  con- 
tends tfiat  it  need  not  under  all  circumstances ;  for  in  some  cases  it  would  be  impossible. 
At  any  rate,  the  entry  purporting  to  have  been  made  on  the  day,  is  prima  facie  evidence 
that  It  was  so  made,  and  it  lies  on  the  opposite  party  to  show  the  contrary.    (Id.  152, 3.) 

Where  the  log-book  is  offered,  it  must  be  identified ;  and  where  the  party  ofienng  it 
called  a  sailor  belonging  to  the  vessel,  who  deposed  to  the  hand-writing  of  the  mate  in 
several  parts  of  it,  and  that  during  the  voyage  he  saw  him  marking  the  words  *'  Log- 
book," &c.  on  the  cover;  held,  notwithstanding  this  testimony,  that  as  the  book  may 
not  bav€  been  kept  on  the  voyage,  but  might  afterwards  have  been  made  up  by  the  mate 
to  suit  the  purposes  of  the  cause,  it  was  not  sufficiently  identified.  And  this,  though 
the  opposite  party  had  given  notice  to  produce  the  log-book.  (United  States  v.  Mitch- 
ell, 4  Wash.  C.  C.  Rep.  478,  9.)  See  further  as  to  a  log-book  as  evidence,  Bixby  v. 
The  Franklin  Ins.  Co.  8  Pick.  Rep.  89.    Small  wood  v.  Mitchell,  2  Hay  w..  Rep.  145, 6. 


NOTE  789— p.  414. 

In  thecase  of  Fumess  V.  Cope,  a  Moore  &  Payne,  197,  a  banker's  book  was  received 
to  show  that  a  customer  had  no  funds  there.  It  was  authenticated  by  one  clerk,  though 
the  entries  in  it  were  made  by  several  See  5  Bing.  114,  S.  C.  The  banker,  how- 
ever, was  not  a  party ;  it  wiis  the  bank  ledger  of  a  house  which  stood  indifierent  be- 
tween the  parties,  and  its  admissibility  was  put  on  the  great  inconvenience  of  calling 
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all  the  clerks.     (Per  Cowen,  J.,. in  Merrill  ▼.  The  Ithaca  &  Owego  Hail  Road  Go.  16 
Wend.  594.) 
See  post,  note  800,  p.  1157 ;  also  post,  note  802,  p.  1159. 


NOTE  790— p.  414. 


Old  entries  in  the  vestry  books  of  a  parish  were  held-  not  evidence  to  show  the  right 
of  election  to  a  parish  office  to  be  in  the  parishioners  and  rector,  as  it  did  not  appear 
whether  the  incumbent  was  present  at  the  meeting  they  related  to ;  but  extract!  from 
the  register  of  the  bishop  of  the  diocese  were  received  in  evidence  to  prove  the  same 
appointments,  as  were  also  several  en  tries  of  vestry  meetings  at  which  the  rector  wu 
present.    (Hatley  v.  Cook,  5  Carr.  &  Payne,  4414 


NOTE  791— p.  414. 
See  Fumess  v.  Cope,  2  Moore  &  Payne,  300,  1,  per  Park,  J.    See  post,  note  797. 


NOTE  792— p.  415. 


See  Elton  v.  Larkins,  5  Carr.  &  Payne,  225.    Id.  372,  S.  C. 

In  an  action  for  a  false  representation  on  the  sale  of  a  vessel  that  she  was  copper- 
fastened)  the  defendant  offered  a  book  called  Lloyd's  Register  of  shipping,  in  which  she 
was  described  as  copper-fastened.  The  witness  who  produced  it  said,  it  was  made  up 
from  information  furnished  by  surveyors.  On  the  trial  there  was  a  conflict  of  testimony 
as  to  the  proportion  of  iron  fastenings  in  the  vessel,  to  those  of  copper,  and  the  book 
was  proposed,  in  order  to  show  that,  among  ship-owners  and  underwriters,  the  vessel 
was  coniidered.M  copper-fastened.  Denman,  C.  J.,  held  it  inadmissible,  saying,  "  I 
think  we  do  not  know  enough  of  the  mode  in  which  the  book  is  kept  to  justify  its  ad- 
mission in  evidence."  (Freeman  v.  Baker,  5  Carr.  &  Payne,  475.  For  a  description 
of  this  book,  see  Kerr  v.  Shedden,  4  Carr.  &  Payne,  531,  note  (a).)  Whether  under- 
writers at  Lloyd's  must  be  taken,  with  reference  to  insurances,  to  be  cognizant  under 
all  circumstances  of  the  lists  filed  at  Lloyd's  reading  room,  so  as  to  render  ihem  evi- 
dence of  their  knowledge  offsets  withheld  by  the  insurers,  quere.  (Elton  v.  Larkins, 
5  Carr.  &  Payne,  225.  Id.  372,.  S.  C.  See  Bain  v.  Case,  3  id.  496.)  These  lists 
have  been  allowed  as  evidence  against  the  insured,  to  prove  his  knowledge  of  facU  not 
communicated  to  the  underwriters,  it  being  shown  that  the  broker  of  the  former,  who 
efkcted  the  policy,  had  read  the  lists  before  the  insurance  was  eflccted.  (Bain  v.  Case, 
supra.) 


NOTE  793— p.  415. 

In  New- York,  the  poll  books  or  lists  are  to  be  destroyed  on  the  completing  of  the 
canvass  in  each  town.    So  alio  the  ba)k)ts,  save  such  as  have  been  rejected  as  i»per- 
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iect,  which,  together  with  a  true  copy,  are  to  be  filed  with  the  towD  cterk.    (I  R,  S. 
183,  §§  51,  5a.) 

Parol  evidence  ia  admissible  as  to  the  number  of  persons  entitled  to  vote  at  the  elec- 
tion of  trustees  of  reli^icms  societies,  although  a  register  of  the  names  oT^tlie  stated 
bearers  in  sach  church  is  required  by  statute  to  be  kept.  The  register  is  to  be  used 
for  no  other  purpose  than  that  contemplated  by  the  statute,  which  is  to  test  the  right 
ofTOt2Dg,when  electk>ii8  are  held.    (The  People  v.  Peck,  U  Wend.  604,  Oil.) 


NOTE  794-«"p.  415. 

The  return  of  a  freeholder,  in  Massachusetts,  upon  a  warrant  directing  him  to  warn 
a  meeiiog  of  the  Inhabitants  of  a  school  district,  or  town,  is  concjusive  as  in  favor  of 
Messors,  ihmi  the  inhabitants  were  warned  according  to  the  return.  (Saxton  v. 
Nimnn,  14  Mass.  Rep.  315.  Thayer  v.  Stearns,  1  Pick.  Rep.  109.  Briggs  v.  Mur- 
doci(,  18  id.  905.     Wells  v.  Battelle,  1 1  Mass.  Rep.  4S1 .) 

Aa  to  returns  generally,  when  evidence,  &c.,  see  ante,  note  741,  p.  108S,  et  seq. 


NOTE  795— p.  416. 
See  Coombs  v.  Coether,  1  Mood.  &  Malk.  898. 


NOTE  796^p.  416. 

See  Rushworth  v.  Craven,  1  M'Clel.  &  Younge,  417. 

The  minute  book  of  the  court  of  sessions  in  granting  licences,  kept  by  the  clerks  is, 
in  liaasachusetts,  evidence  of  the  fact  of  a  licence  granted.    (Commonwealth  v.  Bol* 

koni,8Fick.281.)     • 


NOTE  797— p.  416. 

In  South  Carolina,  a  sheriff  sued  to  recover  for  maintaining  one  B.  in  prison,  who 
vas  committed  on  a  ca.  sa.  in  the  defendant's  favor.  To  prove  the  length  of  B.'s 
eonfinement,  the  sheriff  offered  in  evidence  an  old  sheet  of  paper,  on  which  the  jailer, 
who  vras  dead,  had  entered  a  memorandum  of  the  commitment  and  imprisonment  of 
B.  And  held,  that  it  was  not  evidence ;  even  a  book  of  original  entries  with  every 
appearance  of  regularity,  could  not  be  made  evidence  of  such  a  charge.  (Walker  v. ' 
M'Maban,  1  Const.  Rep.  So.  Car.  129.) 

As  to  a  sheriff's  book,  in  that  state,  to  prove  an  official  return  made  by  him  on  a 
writ,  see  Reid  v.  Colcock,  1  Nott  &  M'Cord,  693.  The  original  entry  on  the  writ  is 
tbc  best  evidence.    (Id.) 
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NOTE  799— p.  417. 

As  to  the  manner,  the  tinie  when,  and  the  person  by  whom,  the  entnes  in  regbfera 
Bhould  be  made,  in  order  to  be  receivable  as  evidence  in  England,  see  Doe,  dem. 
Warren,  v.  Bray,  8  Barn.  &  Cress.  81S,  stated  ante,  note  464,  p.  616.  See  S.  C.  3 
Mann.  &  Ryk  428.  Also  Walker  v.  Wingfield,  18  Ves.  Jr.  443.  Duins  v.  Don- 
ovan, 3  Hagg.  Ecc.  Rep.  SOI.)  A  parish  register  is  admiiraible,  notwithstanding  the 
loss  of  a  leaf,  not  destroying  the  series  of  entries.    (Walker  v.  Wingfield,  supra.) 

As  to  the  autlienticity  of  registers  of  births,  &c.,  in  the  United  Stales,  see  ante,  note 
786,j).  1149,  1150. 


NOTE  799— p.  418. 

Fof  the  later  English  cases  on  the  subject  of  rolls  of  manor-courts  as  evidence,  see 
2  Harr.  Dig.  1089. 


NOTE  800— p.  422. 


The  general  rule  is,  that  corporatk)n  books  are  evidence  in  disputes  between  mem- 
bers, but  not  against  strangers.  (Commonwealth  v.  Woelper,  3  Serg.  &  Rawie,  29. 
Fleming  v.  Wallace,  2  Yeates'  Rep.  154.  Highland  Turnp.  Co.  v.  M'Kean,  10  John. 
Rep.  154.)  And  when  evidence,  if  there  is  nothing  on  their  face  to  raise  a  su8pick>D 
that  the  corporate  proceedings  have  been  irregular,  they  will  be  treated  and  referred 
to  as  evidence  of  the  legality  of  tlie  proceedings.  In  a  contest  among  the  members  of 
a  church  as  to  the  validity  of  a  by-law,  which  required  two  thirds  of  the  members  lo 
pass  it,  where  it  was  stated  in  the  minutes  of  the  corporation  that  on  due  inmtation 
the  corporators  met,  held  that  this  amounted  to  evidence  of  two  thirds  being  present. 
(Commonwealth  v.  Woelper,  3  Serg.  &  Rawle,  29.)  See  Grays  v.  Turnpike  Com- 
pany, 4  Rand.  Rep.  578.  Wood  v.  The  Jefferson  Co,  Bank,  9  Cowen's  Rep.  194, 
205.  « 

The  books  of  a  corporation  are  not  evidence  to  prove  a  usage,  by  entries  of  acts 
of  submission  by  particular  persons  to  the  exercise  of  rights  insisted  on,  without 
proof  aliunde  of  the  situation  of  those  persons,  and  their  relative  position  in  reference 
to  the  corporation.  (Da vies  v.  Morgan,  1  Price's  P.  C.  77,  cited  2  Harr.  Dig.  1081. 
See  S.  C.  1  Tyr.  457.  1  Crom.  &  Jer.  587.)  Where  the  plaintiff  claimed  land  under  a 
lease  from  a  corporation,  and  the  defendant  set  up  that  the  corporation  had  re-coter- 
ed  for  rent  and  then  demised  to  him ;  he|d,  that  the  books  of  the  trustees  of  the  cor- 
poration could  not  be  used  to  prove  such  re-entry.  (Jackson  ex  dem.  Donally,  v. 
Walsh,  3  John.  Rep.  226.)      " 

But  ia  an  action  by  a  turnpike  company  to  recover  the  amount  of  stock  sub- ' 
seribed  by  a  person,  the  books  of  the  company  are  admissible  evidence  to  show  that 
they  have  pursued  the  course  pointed  oat  by  their  charter.  (Grays  v.  Turnpike  Com- 
pany, 4  Rand.  Rep.  578.    The  Highland  Bank  v.  MTCean,  10  John.  Rep.  154.) 
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The  books  of  a  banking  corporation  have  been  held  evidence  in  a  auit  on  a  note 
^Dghtby  the  bank  against  the  endorser,  a  stranger,  to  prove  the  election  of  its  offi- 
een;  and  this  was  adjudged  sufficient,  prima  facie,  to  show  that  the  bank  had  compli- 
e^  with  the  previous  requisitions  of  their  charter,  and  that  it  had  a  legal  existence. 
(Wood  V.  The  Jefferson  Go.  Bank,  9  Cowen's  Rep.  194,  305.)  See  The  State  v. 
fiuchanan,  1  Wright's  Rep.  3S3. 

The  books  of  a  corporation,  a  bank  for  instance,  have  been  allowed  as  evidence  lor 
them,  in  suits  against  strangers,  in  aid  of  the  testimony  of  a  witness  who  had  made  an 
eotry  therein  the  truth  of  which  was  in  question.  (Farmers  &  Mechanics'  Bank  v. 
Bondy  1  Rawie,  152.)  This  seems,  however,  to  have  heen  upon  the  principle  which 
allows  memorandums,  made  of  a  transaction  at  the  time,  to  go  to  the  jury,  under  cer^ 
tain  cireiimstances,  along  with  .tlie  testimony  of  the  person  who  made  it.  (See  ante, 
Dote  538,  p.  750,  1,  3,  &c.)  The  court  slightly  advert  also,  in  support  of  their  decis- 
ion, to  the  doctrine  allowing  previous  consistent  declarations  of  a  witness  to  be  given 
in  evideace  in  corroboration  of  his  oath.  (See  ante,  note  533,  p.  776,  et  seq.)  In  this 
respect  the  entries  in  the  books  of  a  corporation  would  obviously  stand  upon  the  same, 
looting  as  a  similaf  entry  in  a  tradesman's  book.  And  there  are  many  cases  where 
the  entries  io  the  books  of  banks,  have  been  both  admitted,  and  rejected,  upon  grounds 
which  are  as  well  applicable  to  books  of  individuals.  See  several  cases  ante,  note  490, 
p.  680,  et  seq.    Also,  ante,  note  489,  p.  674,  et  seq.;  note  538,  p.  750, 1,  S,  3. 

And  it  may  be  well  to  observe  here,  that  these  books  of  incorporated  batiks,  &c. 
stand  upon  a  different  footing,  generally,  in  this  country,  from  the  books  of  the  Bank 
of  England.  The  former  are  not  public  books,  in  the  sense' in  which  that  term  is  un- 
derstood by  the  courts,  except  as  among  the  members  of  the  corporation.  In  other  cases, 
tbe  rules  of  admissibility  in  regard  to  them,  as  well  as  the  mode  of  authenticating  en- 
tries in  them,  are  not  essentially  variant  from  those  whkh  relate  to  books  of  a  mere 
private  nature.  (See  Ridgway  v.  Farmers'  Bank  of  Bucks  County,  13  Serg.  &  Rawle, 
S56,263;  Tbe  Philadelphia  Bank  v.  Officer,  12  Serg.  &  Rawle,  49;  see  also  ante, 
urte  490,  p.  679,  680, 1 ;  Courtney  v.  The  Commonwealth,  5  Rand.  666 ;  Angell  & 
Ames  on  Corp.  406,  7,  8,  9.) 

The  corporation  of  a  city,  and  municipal  corporations  generally,  differ  from  a 
private  corporation,  in  respect  to  the  matters  we  are  considering.  An  agent  ot  the 
corporation  of  the  city  of  New- York,  fiir  instance,  sued  for  acts  done  by  order  of  the 
corporation,  io  removing  obstructions  in  a  street,  may,  in  his  individual  capacity ,  avail 
^meelC  of  the  minutes  and  books  of  the  corporation  in  his  defence.  "  It"  (the  corpo- 
ration of  the  city)  "  more  nearly  resembles,"  say  the  court,  adverting  to  the  distinc- 
tion noticed,  <<  the  legislature  of  an  independent  state,  acting  under  a  eonstitu- 
lion  prescribing  its  powers.  The  acts  of  this  corporation  concern  the  rights  of  the  in- 
babiiants  of  the  city ;  it  exercises  a  delegated  power,  not  for  its  own  emolument,  but 
fer  the  interests  of  its  constituents ;  and  while  it  keeps  within  the  limits  of  its-authori- 
ty, tlic  constituents  are  bound  by  tlie  acts  of  the  corporation.  When  the  citizen  wish- 
es to  shew  those  acts,  he  must  resort  to  the  authentic  record  of  them,  which  is  tbe  ori- 
gioal  minutes  of  the  corporation."  This,  it  seems,  is  the  best  evidence.  (Denning  v. 
Roome,6Wend,651.) 

The  official  tax  books  of  tbe  corporation  of  the  city  of  Washington,  made  up  by  the 
register,  from  the  original  returns  of  the  assessors  laid  before  the  board  of  appeals,  are 
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evidence  to  show  the  tax  assessed  upon  an  individual ;  the  assessors'  original  retarns 
need  not  t>e  produced.  (Ronkendorfv.  Taylor's  lessee,  4  Peters'  Rep.  349.)  <*The 
book  was  ma'de  out.  by  an  officer  in  pursuance  of  a  duty  expressly  enjoined  by  law. 
This  not  only  makes  the  tax  book  evidence,  but  the  best  evidence  which  can  be  giv- 
en of  the  facts  it  contains."  (Id.)  In  Kentucky,  the  minutes  of  the  trustees  of  Louis- 
ville, and  other  towns  in  the  commonwealth,  are  competent  evidence  on  trials  as  to 
town  property.  Bnt  there  is  no  provisk>n  authorizing  their  verification  by  the  clerk's 
certificate.  It  would  seem  to  follow  then,  say  the  court,  that  they  ought  to  be  verified 
by  oath,  and  proved  to  be  true  copies  from  the  real  book  of  the  trustees  kept  by  the 
proper  officer  and  recognized  by  the  board  as  such.  (Dudley  v.  Grayson,  6  Monroe, 
359.)  But  on  writ  of  error,  unless  the  objection  to  the  admissibility  in  the  court  be- 
low was  distinctly  on  the  ground  that  the  paper  was  not  sufficiently  authenticated, 
the  court  will  not  notice  it,  but  will  only  regard  the  objection  as  one  of  relevancy  or 
competence.    (Id.) 

The  Virginia  legislature,  by  statute,  vested  certain  trustees  with  100  acres  of  land, 
to  be  appropriated  partly  as  a  present  to  settlers  and  partly  for  tlie  benefit  x>f  the  pro- 
prietors ;  hekl,  that  the  books  and  other  records  of  the  trustees,  (called  in  the  case  a  cor- 
poration,) being  first  shown  to  be  in  the  hand- writing  of  the  proper  officers  of  the 
board,  were  admissible  in  evidence.  The  court  said  the  trustees  were  established  for 
public  purposes ;  and  their  books  were  the  best  evidence  of  their  acts  and  proceedings. 
(Owings' V.  Speed,  5  Wheat.  420,)  And  in  Massachusetts,  a  proprietary  book  of  an- 
cient date  has  been  held  admissible,  without  proving  the  entries  by  the  clerk  of  the 
proprietors  who  made  them.  (The  Proprietors  of  Monumoi  v.  Rogers,  1  Mass.  Rep. 
159.  See  Pitts  v.  Temple,  2  id.  538.)  The  sales  book  of  the  proprietors  of  Cincin- 
nati, has  been  admitted  as  to  early  sales.  (Williams'  lessee  v.  Burnet,  1  Wright's 
Rep.  53.)  An  ancient  book  of  records  of  the  town  of  Boston,  entitled  the  book  of  pos- 
sessions, which,  although  not  regularly  authenticated,  had  been  preserved  among  the 
records  of  the  town,  was  held  competent  and  sufficient  evidence  to  establish  aocient 
titles  under  allotments  from  the  town.  (Rust  v.  The  Boston  Mill  Corporation,  6  Pick. 
158.)  A  book  of  the  proprietors  of  common  lands,  was  allowed  in  evidence  in  tracing 
title,  on  a  witness  slating  that  it  bad  been  formerly  in  the  possession  of  his  grand  fath- 
er, whose  executor  had  it  30  years,  and  then  delivered  it  to  the  witness ;  the  presump- 
tion from  lapse  of  time  being,  say  the  court,  that  the  witness  had  the  lawful  custody 
of  it,  and  there  being  no  evidence  of  the  present  existence  of  the  proprietary  widi  a 
clerk  to  keep  the  books  and  records ;  and  there  being  no  place  appointed  by  law  for 
the  deposit  of  such  books  when  a  proprietary  becomes  extinct.  (Tolman  v.  Emerson, 
4  Pick.  160,  163.) 

The  town  record  books  in  New-Hampshire,  may  be  used  by  selectmen  in  justify- 
ing their  doings  as  such,  to  show  their  appointment  by.  a  meeting  of  the  inhabitants ; 
and  also  to  show  a  tax  voted  at  such  meeting.  (Bishop  v.  Cone,  8  N.  Harop.  Rep. 
613.)  See  M'Fadden  v.  Kingsbury,  1 1  Wend.  669.  The  record  of  the  appointment, 
and  proof  that  the  selectmen  had  acted  under  it;  was  held  in  this  case  proper  evidence 
to  be  submitted  to  the  jury,  as  in  favor  of  the  selectmen,  from  which  to  infer  that  the 
meeting,  at  which  the  selectmen  were  appointed,  was  a  legal  one  in  all  respects.  (B«b- 
op  V.  Cone,  supra.)  It  seems  that  a  record  like  the  above,  when  erroneous^  may  be 
admended  by  the  clerk  so  as  toiconlbrm  to  thetruth,  by  motion  to  the  court  on  behalf 
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of  the  selectmen.    (Id.    See  Wells  v.  Batlelle,  11  Mass.  Rep.  477  ;  Taylor  v.  Henry, 
«  Pick.  897.) 


NOTE  801-.p.  428. 

The  chest  of  an  incorporated  company,  kept  by  their  clerk  for  the  time  being,  is  the 
proper  custody  for  old  documents  relative  to  the  admission  of  freemen  and  other  acts 
of  the  company ;  but  the  private  house  of  a  former  deceased  cleric,  is  not  the  proper 
custody  for  a-  convention  dated  in  the  reign  of  Ed.  4,  between  the  then  Prince  of 
Wsks  and  the  corporation.    (Shrewsbury  v.  Hart,  1  Carr.  &  Payne,  1 14.) 


NOTE  802— p.  423. 

Several  cases  relating  to  the  mode  of  authenticating  these  books  were  introduced 
aote,  note  800,  p.  1 156, 7, 8»  The  book  of  a  corporation  roust  in  general  be  identified ; 
ud  it  inast  be  shown  that  the  book  was  kept  and  the  entries  were  made  by  the  prop-, 
er  officer,  or  some  other  person  in  his  necessary  absence.  (Highland  Turnpike -Co. 
▼.ATKean,  10  John.  'Repi  154.  Gaines  v.  The  Tombeckbee  Bank,  1  Alab.  Rep. 
50.)  It  is  not  enough  that  the  book  is  in  the  hand  writing  of  a  person  stated  therein 
to  be  secretary,  and  that  the  witness  producing  it  received  it  from  such  person.  (High- 
bfld  Turnpike  Co.  v.  M'Kean,  supra.)  Nor  is  it  sufficient  merely  that  the  book  is 
proved  by  a  former  secretary  or  clerk  to  have  been  handed  down  to  him  as  the  cor- 
poration book.    (Martin  v.  Gunby,  2  Harr.  &  John.  248.) 

As  to  the  admissibility  of  bank-books,  see  ante,  note  800,  p.  1167.  In  England, 
mere  sworn  copies  of  the  books  of  the  bank  of  England  are  evidence.  (See  post,  p. 
4H  of  the  text)  It  is  otherwise  as  a  general  rule  in  respect  to  the  books  of  banks  in 
tbe  United  States.  In  assumpsit  against  a  bank  on  a  bill  drawn  by  its  president,  his 
antkority  to  draw  was  denied.  To  prove  one  item  in  his  case,  the  plaintiff  offered 
eiamined  copies  from  the  discount  book  of  the  bank  of  Pennsylvania,  a  third  person. 
Held,  inadmissible ;  as  the  original  should  be  produced.  The  court  denied  that  this 
came  within  the  rule,  that  where  an  original  is  of  a  public  nature  and  admissible  in  evi- 
dence, an  examined  copy  is  evidence,  per  se.  To  make  it  admissible,  if  so  at  all, 
there  must  be  proof  that  the  original  was  made  by  an  officer  of  the  bank ;  the  officer 
bimself  to  prove  this,  if  to  be  found,  and  if  not,  his  hand  writing  to  be  proved.  The 
court  admitted  the  contrary  rule  as  to  the  bank  of  England ;  but  said  that  their  books  are 
truly  ofa  puUic  nature.  But  to  give  that  name  to  the  books  of  the  banks  of  Pennsylva- 
nia, and  on  the  same  principle  to  those  of  incorporated  insurance  companies,  &c., 
vith  which  the  country  has  been  inundated,  might  produce  serious  consequences. 
''We  know,"  say  the  courf,  "  that  these  books  are  of^n  badly  kept;  and  it  would  be 
dangeroQs  to  admit  copies  in  evidence  when  the  originals  may  be  easily  had ;  nor 
iboald  the  originals  be  admitted  without  proof  by  whom  the  entries  were  made." 
(Ridgway  V.  Farmers  Bank  of  Bucks  County,  13  Serg.  &  Rawle,  256,  96S.)  In 
Pluiadelphia  Bank  v.  Officer,  (13  Serg.  &  Rawle,  49,)  it  was  held,  that  the  entries  in 
a  book  of  an  incorporated  bank,  were  not  admissible,  as  between  third  persons,  to 
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show  a  deposite  of  money,  unless  it  be  first  proved  that  the  clerk  who  made  the  entries 
was  dead,  or  beyond  tYie  reach  of  process;  and  this,  though  it  was  admitted  that  the 
entries  in  question  were  made  by  J.  M.  who  was  clerk  at  the  time.  The  rule 
has  subsequently  been  laid  down  thus:  *<I  talce  it  to  be  a  general  and  estab- 
lished principle,  that  neither  copies  of  the  books  of  an  incorporate  bank,  nor  the  books 
themselves,  are  admissible  against  any  other  than  the  bank,  or  without  ptoof  being 
first  made  by  whom  the  entries  in  the  book  were  made ;  and  that  the  proper  witnesses 
to  make  such  proof  are  the  clerks  by  whom  the  entries  were  made,  if  to  be  found 
within  the  jurisdiction  of  the  court,  but  if  dead  or  out  of  the  jurisdiction  oi  the  court, 
proof  may  be  made  of  their  hand  writing."  (Gochenaoer  ▼.  Good,  3  PennsyL  Rep. 
274,  380,  by  the  court,  Kennedy,  J.,  delivering  the  opinion.)  It  seems,  however,  that 
where  a  bank  is  located  at  a  great  distance  from  the  place  of  trial,  or  where  the  books 
are  required  to  be  in  different  places  at  the  same  time,  an  examined  copy  from  the 
books,  with  proof  that  the  original  entries  were  made  by  an  officer  of  the  bank,  (proved 
by  himself,  if  to  be  found,  and  if  not,  with  proof  of  his  hand  writing,)  would  be  compe- 
tent evidence.    (Id.  280,  1.) 

Mere  certified  copies  would  not  be  admissible  unless  rendered  so  by  statute.  (HaV 
lowell  &  Augusta  Bank  v«  Hamlin,  14  Mass.  Rep.  178.) 

In  Massachusetts  it  has  been  said,  that  clerks  of  religious  and  other  corpormtioDSy 
and  other  recording  ofiicers,  may  certify  copies  of  their  records';  and  in  doing  so,  act 
under  the  obligation  of  an  oath  of  office,  and  their  certificates  are  evidence.  (Oaket 
v.  Hill,  14  Pick.  Uep.  442.  See  Sawyer  v.  Baldwin,  11  Pick.  Rep.  494;  Stebbinsv. 
Jennings,  10  id.  188.)  The  general  rule,  however,  is  otherwise,  and,  unless  through 
the  intervention  of  a  statute,  mere  certified  copies  of  corporation  records  and  minutes 
are  inadmissible.  (See  Dudley  v.  Grayson,  6  Monroe,  259,  stated  ante,  note  800.  p. 
1158.  Also  The  Hallo  well  &  Augusta  Bank  v.  Hamlin,  14  Mass.  Rep.  178,  supra.) 
And  note ;  the  proceedings  of  churches  and  ecclesiastical  bodies,  generally,  may  be 
proved  by  parol,  though  minutes  be  kept  of  them  by  their  clerks.  (Charleston  v.  Allen, 
6  Verm.  Rep.  633, 639.  Dow  v.  Hinesman,  2  Aik.  Rep.  18,  ante,  note  793.)  See  Riddle 
V.  Stevens,  2  Serg.  &  Rawle,  537,  where  the  minutes  of  a  presbytery  were  held  evidence 
to  prove  certain  facts;  e.  g.  tlie  suspension  of  a  minister,  on  due  complaint  made ;  but 
dot  to  show  the  facts  upon  which  it  was  founded. 

The  record  of  a  certificate  of  incorporation  oi  a  religious  society,  is  not  evidence  of 
the  fact  of  incorporation.  The  certificate  itself  roust  be  produced.  (Jackson,  ex  dem 
Walton,  V.  Leggett,  7  Wend.  377.) 

Where  it  was  referred  to  the  court  to  determine  whether  a  book  produced  was 
the  record  of  a  church :  it  appearing  that  during  the  whole  time  it  was  kept,  the  min- 
isters of  the  parish  and  pastor  of  the  church  kept  it  wholly  or  principally,  be  be- 
ing the  proper  officer  to  keep  such  a  record ;.  and  being  kept  in  form  of  a  record,  and 
containing  a  regular  statement  of  the  admission  of  members,  the  choice  of  officers,  and 
the  transaction  of  the  regular  business  of  the  church ;  held,  that  such  book  was  to  be 
considered  the  record  book  of  the  church.    (Sawyer  v.  Baldwin,  1 1  Pick.  Rep.  492.) 

As  to  the  efiect  of  lapse  of  time  in  dispensing  with  proof  of  the  hand  writing  of  the 
entries  in  corporation  books,  see  Davies  v.  Morgan,  1  Prices'  P.  C.  77,  cited  2  Harr 
Dig.  1081.  S.  C.  1  Tyr.  457 ;  1  Crom.  &  Jer.  587.  See  also  ante,  note  800,  p. 
1158,  where  some  cases  were  introdiiced  bearing  on  this  subject    In  an  action  for 
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lotti*cIaiiDed  by  the  lessee  ofs  corporation,  an  ancieDt  schedule,  produced  from  among 
the  muoiiBttits  of  the  corporation,  copies  of  which  had  heen  delivered  to  the  lessee  and 
Mted  upoo  by  him,  were  hdd  admissible  evidence  for  the  lessee.  (Brett  y.  Beales,  1 
Mood.  &Malk.  419.) 

At  to  the  neeesBity  and  mode  of  proving  the  seals  of  private  corporations,  see  ante, 
note  71i>,  p.  1063.  See  also  that  note  in  respect  to  the  distinction  between  public  and 
printe  eorporatioDa  in  this  pa^icular,  and  likewise  between  foreign  and  domestic 


NOTE  803— p.,  428. 

We  have  seen  that  in  determining  what  mode  of  authentication  should  be  required 
iBRTeRoeeto  judidal  proceedings  of  a  foreign  country,  the  political  situation  of  such 
country  win  be  taken  into  consideration,  (see  ante,  note  771,  p.  lldS,  4,)  and  for  the 
psipoieof  aaeertaiaing  that,  resort  has  been  had  to  matters  of  general  histofy.  Ac- 
cordingly, iQ  Hadfield  v.  Jameson,  (3  Munf  Rep.  71,)  Tucker,  J.,  in  a  case  of  this 
lood,  regarded  £d  ward's  History  of  the  West  Indies,  produced  by  Mr.  Wirt,  as  evi« 
^eBoeoftbe  condition  of  St.  Domingo. 

The  reason  why  public  history  is  admitted  as  evidence,  seems  to  be,  that  the  facts 
WQttBuy  to  be  established  are  properly  subjects  of  history,  and  because  of  the  extreme 
diiBcQhy,  or  utter  impossibility  of  establishing  the  facts  by  other  testimony.  But  facts 
^vliicb  have  recently  transpired,  and  must  be  in  the  knowledge  of  persons  living  at  the 
time,  cannot  be  thus  proved.  (Per  Hitchcock,  J.,  in  Morris  v.  Sdwi^rds,  1  Hamm. 
Hep.  SOO.)  Ji  particular  custom  cannot  be  tlius  proved.  (Id.)  *  And  semble,  that 
pahlio  histoiy,  not  of  the  country  at  large,  but  of  a  particular  town  or  city,  is  not  evi- 
deooe.  (Id.)  The  book  should  be  a  general  history ;  and  Nichol's  History  of  Breck- 
noeliahire,  in  England,  was  held-  inadmissible  on  a  question  of  boundary,  upon  this 
posnd.    (Evans  v.  Getting,  6  Carr.  &  Payne,  586.) 

In  Commonwealth  v.  Alburger,  (1  Whart.  Rep.  469,)  on  a  question  of  title  to  land 
u  the  city  of  Philadelphia,  general  histories,  long  treated  as  authentic,  were  hdd  ad- 
^BmMit  as  furnishing  evidence  of  the  concessions  and  agreements  made  by  Wm. 
PeoD»  with  the  first  purchasers  of  lands  in  the  city.    (Id.  475.) 

In  Jack  V.  Martin,  (12  Wend.  328,) 'Nelson,  J.  inclined  to  think,  that  the  supreme 
court  of  New-York  were  warranted  in  taking  judicial  notice  of  the  fact  of  the  existence 
of  slavery  in  Louisiana,  as  a  part  pf  the  public  history  of  the  country. 

^  jury,  however,  it  has  been  said,  are  not  to  be  lef\  entirely  to  their  own  informa- 
tion ai  to  matteiB  of  history.  Some  proof  must  be  adduced  to  them ;  for  they  should 
aU  have  the  same  proof  to  act  upon,  and  not  be  lef\,  each  to  his  own  stock  of  informs- 
^Sf  whether  scanty  or  abundant,  correct  or  erroneous.  (Gregory  ▼.  Baugh,  4  Rand. 
^11*)  In  Mima  Queen  v.  Hepburn,  (7  Cranch,  396,)  Marshall,  C.  J.,  adverting  inei- 
^CBtaQy  to  this  subject,  remarked,  that  matters  of  generaland  public  history  may  be 
'wei^  without  that  fuU  proof  which  is  necessary  for  the  establishment  of  a  pri- 
vate.fltet. 

The  case  of  Morris  ▼.  Lesse  of  Harmer's  heirBK7  Peters'  Rep.  654,)  is  an  instrue- 
^i^  one  on  several  points  relating  to  this  subject.    There  the  plaintifik  offered  to  lead 
V^ul.*  146 
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from  Dr.  Drake's  work,  caHed  a  "  Picture  dfCtiicinnati,"  the  date  ofeanreyiftg  and  by* 
log  out  k>tB  ID  .that  part  of  Cincinnati  which  lies  east  of  a  particular  reservation.    The 
author  wasi  living,  and  had  already  heen  used  by  the  defendants  as  a  witness  ia  re- 
spect to  the  location  and  boundary  of  the  lots,  they  having  taken  his  depoaitMiD.    The 
circuit  court  received  the  evidence,  and  the  defendants  excepted ;  and  the  supreine 
eourt,  on  error,  held  the  following  language :  "  If  this  exception  were  to  be  considered 
solely  upon  the  general  principles  of  the  law  of  evidei^ce,  we  should  think  it  was  well 
taken.    All  evidence  of  this  sort  roust  be  considered  as  mere  hearsay;  and  certainly, 
■s  hearsay,  it  is  of  no  very  satisfiictory  character.    Historical  facts,  of  general  lod 
public  notoriety,  may  indeed  be  proved  by  reputation ;  and  ceputalion  may  be  es- 
tablished by  historical  works  of  known  character  and  accuracy.     But  evidence  of 
this  sort  is  confined  in  a  great  measure  to  ancient  facts,  which  do  not  presuppose 
belter  evidence  in  existence ;  and  where,  from  the  nature  of  the  transactions,  or  the 
rsmoteness  of  the  period,  or  the  public  and  general  reception  of  the  facta,  a  just  foun* 
datloD  is  laid  (or  general  confidence.    But  the  work  of  a  living  author,  who  is  whbia 
reach  of  process  of  the  court,  can  hardly  be  deemed  of  this  nature.    He  may  be  called 
as  a  witness.    He  may  be  examined  a8*to  the  sourcses  and  accuracy  of  his- informs* 
turn ;  and  especially  if  tlie  facts  which  he  relates  are  of  a  recent  date,  and  may  bs 
fairly  presumed  within  the  knowledge  of  muny  living  persons  from  whom  he  has  de- 
rived his  materials ;  there  wouki  seem  to  be  cogent  reasons  to  say  that  his  book  wu 
ooty  under  such  circumstances,  the  best  evidence  within  the  reach  of  the  parties."    (U. 
p.  658,  9.)    Dr.  Drake's  testimony,  however,  in  the  depositions  on  the  part  of  (he  de- 
fendants, having  already  been  used  by  them,  and  he  haviug  stated  therein,  among  oth- 
er things,  ihat  he  was  present  when  the  city  surveyor  made  the  survey  of  a  part  of  the 
City  called  the  ftiundation  of  Fort  W. ;  that  afterwards,  in  preparidg  a  plat  of  the  town, 
Ibr  the  "  Pk^Cure  of  Cincinnati,"  he  took  great  pains  to  lay  down  the  site  of  the  fort 
oorrectly ;  and  having  abo  testified  to  various  things,  on  inquiries  made  by  the  de- 
landanta  respecting  the  surveying  and  laying  out  of  the  lots ;  held,  that  his  book  was 
proper  evidence  for  the  plaintifis.    His  remarks  in  it  as  to  the  date  of  the  surveyiogi 
%LCj  (comprehended  in  the  scope  of  his  testinoony,}  might  be  serviceable  in  ei* 
pbiaiog,  qualifying,  and  controlling  his  testimony.     At  all  events,  Uie  plaindft 
might  properly  refer  to  the  book  to  show  statements  which  might  affiset  the  icsulti 
of  hia  testimony.    (Id.  p.  559,  560.) 


NOTE  804— p.  424. 


Besides  ttie  documents  adverted  to  in  our  preceding  notes  under  this  head|  osi^ 
tttfaers,  partaking  more  or  less  of  a  public  character,  are  evidence,  in  virtue  of  varkrai 
Statutes  and  kical  usages  in  the  United  States.  We  shall  not  attempt  any  thing  like 
a  general  enumeration  of  thein,  but  merely  set  down  here  foroe  few  of  such  as  have 
occurred  in  the  course  of  our  previous  researehes,  noting  the  caaes  relatijig  to  them  in 
a  very  general  way. 

Surveys,  maps,  plats,  and  other  papers,  filed  or  on  record  in  the  land  office,  are  fre- 
quentfy  resorted  to  in  tracing  title.  The  foUowing  authorities  will  exhibit  muck  of 
tha  4octrine  on  this  subject,  particularly  as  it  prevails  in  Pennqrlvania,  where  < 
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lapeetifl^  (he  adtiiMbility  and  competency  ofsurveys,  he.  seem  often  to  have  arNen. 
FatkrgUI's  leasee  ▼.  Stover,  1  Dstl.  7.  Sbteid's  lessee  ▼.  Stover,1l  Yeates'  R^  SI9. 
Hewes'  lessee  v.  M'Dowall,  1  Dall.  Rep.  5.  Master's  -lessee  v.  Shute,  3  id.  81.  Bid- 
dle'ilenee  V.  Shippen,  1  id.  19.  Hurst  v.  Dippo,  1  Dall.  Rep.  30.  Penn*s  lessee  v. 
loham,  3  Wash.  C.  C.  Rep.  90.  Salmon  v.  Ranee.  3  Serg.  &  Rawle,  315.  Grif- 
feth's  leisee  ▼.  Evans,  1  Peters'  C.  C.  Rep.  166.  M'Cleroens  v.  Graham,  9  Serg.  & 
Rawle,  46a  Griffith's  lessee  v.  Tunckhouser,  1  Peters'  C.  C.  Rep.  418.  Todd's  lea- 
ne  f.  Oekermai^  1  Yeates'  Rep.  995.  Jones  v.  Bache,  3  Wash.  C.  C.  Rep.  199. 
Morns'  lesMe  v.  Yanderen,  1  Dall.  64.  Penn's  lesse  v.  Hartman,  %  id.  930.  Burd  ▼. 
Seabold,  6  Serg.  &  Rawle,  137.  Motz  v.  Bolard,  id.  910.  Eddy's  lessee,  v.  Faulkner, 
S  Yeates'  Rep.  580.  1  Binn.  188,  S.  C.  Torry's  lessee  v.  Beardsly,  4  Wash.  C.  C. 
Bep.  349.  M'Kelry  v.  Gilleland,  1  Watts'  Rep.  319.  Burchaeld  v.  M'Cautey,  id.  9. 
Ssyder  v.  Bowman,  4  id.  139.  Zerbe  v.  Schall,  id.  138.  M'Corroick  v.  M'Murtrie, 
id.1»3.  Msrtzv.  Hartley,  id.  961.  Bellasv.Levan,id.964.  M'Call  v.Syhert,id.481. 
Beeam  v.  Hatefaiusoo,  id.  449.  Keene  v.  Lownsbury,  5  id.  348.  Freytag  v.  Powell^ 
1  Whart  536.  Goildard  v.  Glouninger,  id.  909.  Gardeneir  v.  Marcy,  5  MTattt' 
Bepi  137.  Ross  v.  ^rker,  id.  391.  Steinmetz  v.  Logan,  id.  518.  Smith  v.  Colljnab 
yL  505.  Lindsay  v.  Scroggs,  9  Rawle,  141.  Wilson  v.  Stoner,  9  Serg.  &  Rawle,  89« 
Gait  T.  Galloway,  4  Peters'  Rep.  339.  See  Coxe's  Dig.  p.  689,  et  seq. ;  Chirac  v. 
Eeiocker,9Pet613. 

Articles  of  agreement  between  Lord  Baltimore,  proprietary  of  Maryland,  and 
ThooNS  and  Richard  Peno,  proprietaries  of  Pennsylvania,  settling  the  boundaries  be« 
tweeo  the  twp  provinces,  were  admitted  in  evidence  in  Pennsylvania,  being  regarded 
is  the  light  of  a  state  paper  well  known,  by  the  courts  of  justice.  (Ross's  lesse  v. 
CstlNball,  1  Binn.  Rep.  399.) 

A  certified  copy  of  the  list  of  first  purchasers  under  Wm.  Penn,  is  good  evidence  in 
thatatate,  the  original  being  on  file  in  the  surveyor  generafs  office.  (Commonwealth 
r.  Albarger,  1  Whart.  R^p.  469.  Hurst  v.  Dippo,  1  Dall.  90.  Kington  v.  Lesley, 
10  Serg.  k  Rawle,  387.)  Indeed,  by  statute,  (dth  April,  1781,)  copies  of  all  records 
tod  papers  of  the  land  office,  are  as  good  evidence  as  the  originals.  (Commonwealth 
V.  Albarger^  1  Whart.  473,  4.) 

The  plat  of  the  lots  in  tliecity  of  Cincinnati,  which  had  been  recorded,  and  on  which 
tbe  atreeta  and  alleys  were  designated,  and  which  had  been  generally  recognized  and 
vsed  io  the  surveys  of  lots  laid  down  in  the  same,  has  been  received  in  evidence.  (Mor- 
ri»  V.  Lessee  of  Harroer's  heirs,  7  Peters,  554.    See  Chirac  v.  Reinecker,  9  id.  613.) 

Exenipli6catk)us  of  public  grants  of  lands  by  the  state,  are  evidence.  And  in  New« 
Tork  it  is  no  objection  to  such  exemplification  of  a  patent  granted  in  1787,  that  the 
KSBBe  o(  the  governor  of  the  state  pro  tern,  does  not  appear  subscribed  to  it,  nor  that 
the  lettera  L.  S.  designating  the  place  of  the  great  sea]  do  not  appear  upon  it ;  it  being 
jodieially  known,  that  at  that  period,  and  long,  after,  the  seal  was  appended  to' patents, 
iaaiead  of  being  imprened  upon  them ;  and  the  legal  presumption  being  that  no  patent 
woaU  be  issued  or  recorded  unless  executed  in  due  Ibrm  of  law.  (Williams  v.  Shel- 
<^>  10  Wend.  654.)  See  Hedden  v.  Overton,  4  Bibb^s  Rep.  406.  The  great  seal 
sQthenticates  the  patent,  and,  it  seems,  is,  per  se,  to  be  regarded  as  pridia  facie  evidence 
^^  the  patent  has  been  approved  by  the  commissioners  of  the  land  office,  and  waa 
%theirdirection.    (WiUiama  v.  Sheldon,  supra.    See  Jac]Aon,exdem«NortoQ» 
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V.  SbeldoD,  5  Cowen'sRep.  460.)    Public  gnnts  under  the  great  tetl  are  i 
upon  common  law  principles,  and  independent  of  any  statute.    (Pattenon  v.  Wino,  ft 
Peters'  Rep.  241.) 

As  to  the  mode  of  authenticating  grants  or  patents  from  the  United  States^  lee  act 
of  congress  of  Jan.  23, 183S,  Ing.  Abr.  376. 

A  book  purporting  to  contain  the  proceedings  of  the  commissioaeni  of  fbrfeitares 
in  New-Tork,  but  not  proved  ever  to  hav^  been  in  their  possession,  though  found  in 
the  clerk's  office  in  1806,  and  having  been  tliere  17  years,  is  not  admissible  in  evidence 
to  shew  a  sale  by  the  commissioners;  nor  will  a  conveyance  be  presumed,  even  where 
such  a  book  is  shown  to  be  genuine,  unless  the  requisites  of  the  statute  creating -the 
commissioners  and  defining  their  duty,  appear  to  have  been  complied  with  by  the  pur- 
chaser, and  the  certificate  state  that  a  conveyance  was  given.  (Jackson,  ex  dem. 
'   Williams,  v.  Miller,  6  Co  wen's  Reg.  751.) 

In  New- Jersey,  Sharpie  book  of  surveys,  containing  maps,  surveys,  8tc.  has  always 
been  deemed  admissible  in  deducing  titles  under  the  West  Jersey  proprietors.  (Denn 
V.  Pond,  1  Coxe's  Rep.  379.)  And  sworn  copies  of  surveys  from  public  offices  are  evi- 
dence in  that  state.    (Id.) 

Blunt's  Coast  Pilot  and  Bowditch's  Navigator  have  been  allowed  as  evidence  to 
show  the  situation  of  the  tide  at  a  given  time  and  place,  without  proving  their  correct- 
ness.   (Green  v.  Aspinwall,  1  City  HallRec  11,  14.) 

And  the  Directory  of  the  city  of  New-Tork  has  been  used,  no  objection  being  made, 
in  identifying  the  grantor  in  a  deed.  (Jackson,  ex  dem.  WoodrufiT,  v.  Cody,  9  Cow- 
en's  Rep.  140,  144.) 

An  orderly-book  of  a  company  of  militia,  is  evidence,  in  Massachusetts,  of  the  time  and 
place  at  which  the  company  were  ordered  to  assemble,  and  of  the  non-appearance  of 
members.  (Cobb  v.  Lucas,  15  Pick.  7.)  The  neglect  of  the  clerk  to  record  the  order 
wilt  not  be  an  excuse  for  non-appearance.    (Id.) 

A  paper  purporting  to  be  a  pardon  of  a  person  granted  by  the  governor  of  a  lUte, 
under  his  signature  and  the  great  seal,  has  been  held  admissible  without  other  proof 
authenticating  it.    (United  States  v.  Wilson,  I  Baldw.  Rep.  91.) 

As  to  transcripts  of  accounts,  &c  from  the  treasury  department  of  the  general  gov- 
ernment, in  certain  cases,  and  of  bonds,  &c.  on  file  and  connected  with  such  accounts, 
see  act  of  congress,  3d  March,  1797,  §  2,  Ing.  Abr.  559,  in  connection  with  State  v. 
Jones,  8  Peters'  Rep.  375,  United  States  v.  Buford,  3  id.  12,  Cox  v.  The  United 
States,  6  id.  172,  Bieecker  v.  Bond,  3  Wash.  C.  C.  Rep.  529,  United  States  v.  Patter- 
son, 1  Gilpin's  Rep.  44.  In  Kentucky,  a  paper  purporting  to  be  a  copy  from  the 
treasury  department  of  the  United  States,  of  an  9djudk»tion  of  a  claim  for  a  h6Tse  kwt 
in  the  late  war,  by  the  commissioner  of  claims,  certified  by  the  auditor  of  the  depart- 
ment, but  not  under  seal,  was  held  inadmissible.  The  court  concede  that  no  evidence 
should  be  required  in  a  state  court,  as  to  documenta  from  a  public  office  of  the  U.  States, 
save  such  as  would  be  required  in  the  U.  States  courte ;  *'  but  we  are  aware,"  say 
they,  *'  of  no  decision  which  admitted  vouchers  when  not  autlienticated  by  the  seal." 
(Wicklifie  V.  Hill,  1  Litt.  R^p.  330.) 

The  act  of  congress  of  February  21,  1799,  provides,  that  the  description  or  specifi- 
cation of  a  patent  of  an  invention  shall  be  filed  in  the  office  of  the  secretary  of  state,  and 
that  certified  copies  thereof  shall  be  evidence.    (Ing.  Abr.  480,  §  4.)    The  law  beii^ 
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lifeDt  at  io  the  letten  patent  theiwelves,  they  stand  upon  the  common  law  ground,  and 
an  ezemplification  oftbem  by  the  secretary,  under  the  aeal  of  his  department,  is  com- 
petent evidence.  (Peck  v.  Farrington,  9  Wend.  44.)  So  the  letters  patent  may  be 
proved  by  a  sworn  copy.    (Id.) 


NOTE  805— p.  424. 

Such  is  the  general  rule  as  to  all  entries  in  public  books.  (Jackson,  ez  dem.  Bo* 
gprt,  V.  King,  5  Cowen's  Rep.  338.  Stoever  v.  Whitman's  lessee,  6  Binn.  Repu  416. 
United  States  v.  Johns,  4  Dall.  Rep.  413, 415.  Dudley  v.  Grayson,  6  Monroe's  Rep. 
359.  Welsh  v.  Crawford,  14  Serg.  &  Rawie,  440.  M'Carty  v.  Sherman,  3  John* 
Rep.  439.  Peney  v.  Gilliland,  1  Wright's  Rep.  38.  Tubb  v.  Madding,  1  Alab.  Rep. 
139,  ISa  Peck  V.  Farrington,  9  Wend.  44, 45.)  In  New-Tork,  it  has  been  said  that 
a  justice's  docket  is  a  private  and  not  a  public  book.  (Wick ware  v.  Bryan,  1 1  Wend. 
545,  546,  7,  per  Savage,  C.  J.)  But  quexe;  see  ante,  note  764,  p.  1111,  1118,  and 
the  casea  there  cited  relating  to  this  point. 

Mere  certified  or  office  copies,  however,   from  such  books,  are  not  evidence, 
unless  where  the  officer  is  authorized  to  give  out  or  certify  copies;    (Stoever  v. 
Whitman's'  lessee,  6  Binn.  416.    Dudley  v.  Grayson,  6  Monroe,  361,  3.    Schnertzell 
V.  Young,  S  Harr.  &  M'Hen.  503.    Donohoo's  lessee,  v.  Brannon,-!  Tenn.  Rep.  S88. 
The  HaltoweO  &  Augusta  Bank  v.  Hamlin,  14  Mass.  Rep.  178.    Sampson  jv.  Over- 
ton,  4  Bibb,  409.)    Where  an  officer  is  authorized  to  authenticate  copies,  and  to  act 
generally  by  deputy,  his  deputy  may  authenticate  them.    But  not  a  mere  derk  in  the 
oflice,  though  it  be  necessary  that  he  be  sworn  before  he  can  act  as  such  clerk* 
(Simpson  V.  Overton,  4  Bibb,  409.)    The  officer  ouglit  to  state  the  character  in 
which  he  certifies  or  does  the  act    But  the  omission  to  do  this  will  not  generally  ren- 
der his  certificate  inadmissible.    The  law  has  been  said  to  be,  that  the  court  may 
kaow  officially  all  officers  known  to  the  laws  of  the  state,  of  whose  appointment  there 
is  a  record.     But  still  it  seems  they  may  require  proo^  when  he  has  not  stated  bis 
official  character,  and  it  nowhere  appears  in  the  certificate ;  but  when  it  doea  so  ap- 
pear^ the  law  will  presume  that  he  possesses  such  character  until  the  contraiy  ap« 
pSKn,   (Donohoo's  lessee  v.  Brannon,  1  Tenn.  Rep.'537.)    On  this  subject,  see  ante, 
ixrte  475,  p.  637, 8.    Commissioners  v.  Ross,  S  Binn.  541.    In  general,  it  seems,  the 
eopy  should  come  fit>m  the  officer  whose  duty  it  is  to  keep  the  original    (United 
States  V.  Perchmao,  7  Peters'  Rep.  85 ;  see  ante,  note  703,  p.  1047.) 


NOTE  806— p.  434. 


But  where  the  question  arises  as  to  the  genuiness  of  a  jngnature  to  a  transfer  made 
00  a  book  of  the  bank  of  England,  the  book  itself  must  be  produced.  (Auriol  v.  Smith, 
lSVes.197.) 

Examined  copies  of  bank  books  are  not  generally  evidence  in  the  Unitedi  States ; 
not  being  regarded  in  the  light  of  public  books  like  those  of  the  bank  of  Elngland.  (See 
ante,  note  800,  p.  11 57 ;  also  ante,  note  p.  903,  .1 159, 1 160.) 
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NOTE  807— p.  434. 
Bee  Rowe  ▼.  Brecon,  8  Mann.  &  Ryl.  397,  S.  P. 


JNOTE  808— p.  425. 

As  to  books  BDd  records  in  public  olfices  iu  other  states,  it  is  provided  by  act  of  con- 
gress, that  all  records  and  exemplifications  of  office  books  which  are  or  may  be  kept  io 
any  public  office  of  any  state,  nbt  appertaining  to  a  court,  shall  be  proved  or  admitted 
in  any  other  court  or  office  in  any  other  state,  by  the  attestation  of  the  keeper  of  the 
•aid  records  or  books  and  the  seal  of  his  office  thereunto  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  presidiog  justice  of  the  court  of  the  county  or  district, 
as  the  case  may  be,  in  which  such  office  is  or  may  be  kept ;  or  of  the  governor,  the 
secretary  of  state,  the  chancellor  or  the  keeper  of  the  great  seal  of  the  state,  that  the 
said  attestation  is  in  due  form,  and  by  the  proper  officer;  and  the  ftaid  certificate,  if 
given  by  the  presiding  justice  of  a  court,  shall  be  further  authenticated  by  the  clerk  or 
prothonotary  of  the  said  court,  who  shall  certify  that  the  said  presiding  justice  is  duly 
commissioned  and  qualified  ;  or  if  the  said  certificate  is  given  by  the  governor,  the 
secretary  of  state,  the  chancelbr  or  keeper  of  the  great  seal,  it  shall  be  under  the  great 
sealjof  the  state  in  which  tlie  said  certificate  is  made.  And  tlie  said  records  and  ex- 
emplifiations  shall  have  ^uch  faith  and  credit  given  to  them  in  every  court  and  office 
within  the  United  States,  as  they  have  by  law  or  usage  in  the  courts  or  offices  of  the 
state  from  whence  the  same  are  or  shall  be  taken.  (Act  of  April  37th,  1804.  3  L.  U. 
States,  631;  §  1.  log.  Abr.  299.)  The  foregciing  provisions  are  declared  applicable 
to  the  records  and  office  books  of  the  respective  territories  of  the  U.  S.,  and  the  ooun 
tries  subject  to  the  jurisdiction  thereof,  no  less  than  to  those  of  the  several  states. 
(Id.  §3.) 

In  Henthorn  v.  Doe,  (1  Blackf.  Rep.  157,)  a  copy  of  a  Virginia  patent,  attested  by 
the  register  of  the  land  office  with  his  seal  affixied  thereto,  to  which  was  added  the 
certificate  of  the  governor  with  the  great  seal  of  the  state,  certifying  to  the  official  char- 
acter of  the  register  of  the  land  office,  but  omitting  to  state  that  his  attestation  was  in 
dueformt  was  held  inadmissible.  It  seems  that  the  part  of  the  authentication  omitted 
in  the  above  case  is  indispensible.    (Id.)    See  ante,  note  771,  p.  1133,  3. 

In  Massachusetts,  a  sworn  copy  of  a  map  made  by  a  surveyor  appointed  by  the  leg- 
islature of  New- York  to  make  the  survey,  the  original  being  on  file  in  the  office  of  the 
secrettiry  of  the  state  of  New- York,  was  held  competent  evidence.  (Smith  v.  Strong, 
14  Pick.  Rep.  138.)    It  was  verified  in  this  case  by  the  oath  of  the  surveyor  himself. 

As  to  proof  of  deeds,  wills,  &c.,  registered  or  recorded  in  books  kept  in  public  offices 
io  thp  neighboring  states,  they  will  be  treated  of  under  subsequent  heads. 


NOTE  809— p.  436. 

In  a  libte  to  Browne  v.  Gumming,  (10  Barn  &  Cress.  70,  n.  (b).)  the  reporter  says  : 
•*  Holt,  C.  J.,  was  present  at  the  trial  of  Lord  PresUm  ;  but  he  there  docs  not  deny 
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tbif  a  party  lequitted  offelonjr  has  a  right  to  a  cfipj  of  an  indictment  for  the  purpoae 
of  wing  it  10  evidence,  although  he  refused  it  to  a  prisoner  about  to  take  hia  trial  for 
the  offence  charged  in  the  indictment."  It  is  further  said,  that  the  distinction  between 
eases  of  indictments  ^r  felony,  and  those  of  indictments  for  misdemeanors,  seems  to 
rest  entirely  upon  the  order  of  the  judges  made  at  tlie  Old  Bailey,  as  reported  by  Ke- 
iyng;  ahd  a  quere  is  added,  as  to  the  power  of  the  judges  thus  to  alter  the  law.    (Id.) 

The  doctrine  of  the  text  appears  to  have  been  acted  on  in  an  early  case  in  New« 
York;  and  a  motion  to  the  supreme  court  was  tliere  made  for  a  copy  of  the  indict- 
mect  in  order  to  ground  an  action  for  a  malicious  prosecution.  (The  People  y. 
Pollyon,  3  Cain.  Rep.  30S.)  We  are  aware  of  no  subsequent  case  in  which  such  a 
motMB  was  either  made  or  deemed  necessary. 

How  far  the  doctrine  has  been  recognized  in  Pennsylvania,  will  \ie  seen  by  Gray  ▼• 
PeDtbod,  (S  Serg.  &  Rawie,  39,)  where  tlie  court  acted  on  a  principle  which  was 
eoDudered  aDak)gous  to  that  on  which  the  English  rule  proceeds.  (See  id.  BS,  per 
Tilgfaani,  C.  J.) 


NOTE  810—p.  426. 

See  Greeley's  Eq.  £v.  115. 

la  Browne  v.  Gumming,  (10  Bam.  &  Cress.  70,)  a  rule  had  been  obtained  by  the 
attorney  general,  to  reatrain  the  plaintifi  from  using  a  copy  of  an  indictment  for  hloay 
n  evidence,  which  it  was  alleged  had  been  obtained  through  mistake  or  misrepresent* 
fttioQ ;  upoD  showing  cause,  however,  the  rule  was  discharged,  on  the  ground  that 
there  bad  not  been  sucb  mistake  or  misrepresentation  as  to  call  for  the  court's  inter- 
ferencel 


NOTE  811— p.4J7. 

In  Kew-Tork,  it  is  provided  by  statute,  that''  Every  person  indicted  for  any  oftnet, 
>"^o  ihall  have  been  arrested  upon  process  issued  upon  such  indictment,  or  who  shall 
Ittveduly  entered  into  recognizance  to  appear  and  answer  to  such  indictment,  shall, 
00  demand,  and  on  paying  the  fees  allowed  by  law  therefor,  be  entitled  to  a  copy  of  the 
vdictment,  and  of  all  endorsements  thereon."    (3  R.  8.  738,  §  53.) 


NOTE  813-p.  438. 


See  Giesley's  Eq.  Ev.  115, 1 16. 

InNew«York,  the  law  makes  it  the  ditty  of  a  justice  of  the  peace  \o  give  out  tran« 
^onfiti  of  proceedings  bad  in  causes  tried  before  him,  that  they  may  be  used  as  evi- 
^toea;  and  also  of  oertain  judgments  rendered  by  bim,  for  the  purpose  of  filing  in  the 
Mi's  office,  and  thus  creating  a  lien  upon  real  eatote.  (3  R.  8.  347,  §  187.  Id.  p. 
^§§S45,  d,etaeqO  It  hasbeensaid  that  itis  no  partofhis^^ScMd  4^  tofiimieh 
^i^^iopartiM  ia  order  to  enable  them  to  Appeal,  tus.    (Wickware  ▼.  Biyan,  U 
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Wend.  545, 9,  7.)  Id  the  same  ca^  it  was  remarked  by  Savage,  C.  J.,  deHvering 
the  opinion,  that "  Parties  may  indeed  inspect  and  examine  his  [the  justice's]  docket, 
hf  hUpermiuMmt  for  that  docket  is  a  private  book,  not  a  public  record."  (Id.)  Quere, 
however;  is  hot  a  justice's  docket  (especially  where,  as  in  New- York,  the  statute  ex» 
pressly  requires  him  to  keep  one,  and  prescribes  what  it  shall  contam)  a  public  book,  and 
to  be  treated  as  such  in  regard  to  the  right  of  inspection?  (See  ante,  note  764,  p. 
1111,1112,  and  the  cases  there  cited.) 


NOTE  818— p.  428. 


A  iHshop's  registry  of  presentation  is  a  public  book ;  and  a  mandamus  lies  to  him  to 
grant  inspectipn  of  it  to  one  claiming  a  right  to  present  to  a  vacant  living.  (Finch  v. 
Ely,  (Bishop,)  2  Mann.  &  RyL  127.    Rex  v.  £|y,  (Bishop,)  S  Bam.  &  Cress.  112.) 


NOTE  814— p.  480. 


The  books  of  a  corporation  are  public  with  respect  to  its  members,  but  private  in 
regard  to  third  persons.    (Gresley's  Eq,  Ev.  116.) 

In  New- York,  each  director  of  a  bank  has  a  right  to  inspect  the  books  of  the  bank ; 
nor  can  the  board  of  directors,  by  resolution  or  by-law,  take  away  such  right,  even  al- 
though they  believe  the  director  hostile  to  the  interests  of  the  institutk>n :  and  it  wu 
accordingly  held,  where  the  cashier  bad  refused  to  permit  a  director  to  inspect  the  dis- 
count book,  that  a  mandamus  lay,  commahding  the  cashier  to  submit  the  book  to  his 
inspection^  although  the  cashier's  conduct  had  been  approbated  by  a  resoluticSi  of  the 
board  of  directors,  who  also  directed  the  cashier  and  clerks,  in  the  same  reaolution,  not 
to  allow  such  director  to  inspect  the  discount  book.  (The  People  v.  Throop,  12  Wend. 
188.)  The  mandamus,  in  such  case,  need  not  be  directed  to  the  board;  but  is  prop- 
erly directed  to  the  eashier,    (Id.) 

•  In  Massachusetts,  a  bank  depositor  has  a  right,  on  proper  occasions,  to  inspect  the 
books  of  the  bank ;  the  bank  officers  having  charge  of  them  being  so  &r  agents  of  both 
parties.    (Commonwealth  v.  Knapp,  3  Pick.  Rep.  96.) 

In  a  civil  suit  in  England,  touching  the  validity  of  a  parish  vote,  the  plaintiff,  a  pa- 
rishioner, is  entitled  to  inspect  the  parish  books.  (Newell  v.  Simpktn,  6  Bing.  565 ; 
4  Moore  &  Payne,  895.)  So  held,  in  an  action  of  trespass  for  turning  the  plaintiff 
but  of  the  vestry  room.    (Id.)  '  . 


NOTE  815r-p.481. 

In  trespass,  for  entering  to  distrain  for  poor  rates,  the  defendant  (who  acted  on  the 
behalfofthe  parish  officers)  averred,  in  justification,  that  the  plaintiff's -house  was 
within  the  parish,  which  the  pkiintiff  denied  :  held,  that  the  plaintiff  could  not  demand 
an  inspection  of  the  parish  books,  under  the  circumstances,  on  the  ground  merely  that  the 
defendant  alleged  him  to  be  a  parishioner.  (Burrell  v,  Nicholson,  8  Barn.  &.  Adolph.  649.) 
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Under  a  bill  ofdiscovery,  in  aid  of  an  action  to  try  whether  the  plaintiff's  house  was 
within  the  limits  of  a  certain  pariah,  and  therefore  liable  to  the  parochial  rates,  the  court 
ordered  defendants,  the  parish  officers,  to  produce  for  his  inspection  the  rate  books,  ac- 
cnuDt  books,  mioute  books,  orders,  and  other  documents  which  related  to  the  matter 
io  question,  and  were  admitted  by  their  answer  to  be  in  their  possession,  (Burrell  v. 
Nicholson,  1  Mylne  &  Keene,  680.) 


NOTE  816— p.  432. 

Where  an  indictment  was  preferred  against  a  county,  at  the  instance  of  the  inhabit- 
ants of  a  parfeh,  for  not  repairing  a  bridge,  and  the  question  intended  to  be  raised  was 
whether  the  inhabitants  of  the  parish  or  those  of  the  county  were  liable  to  repair  it; 
theooart  refused  to  compel  the  parish  to  allow  tlie  county  to  inspect  the  parish  books 
and  documents  relating  to  the  bridge.  (The  King  v.  Buckingham,  8  Barn.  &  Cresa. 
575.)  They  viewed  it  like  the  common  case  of  one  litigant  party  endeavoring  to 
compel  his  adversary  to  produce  his  own  private  books  as  evidence  against  him- 
•elf.   (Id.) 

Defendants,  sued  by  a  corporation^  for  making,  while  directors,  false  entries  in  the 
bx)]a  of  the  corporation,  were  held  not  entitled  to  inspect  the  books  of  the  corporation, 
without  an  affidavit  that  such  inspection  was  necessary  to  their  defence.  (Imperial 
Gas  Co.  V.  Clarke,  7  Bing.  96.) 

"The  general  rule,  no  doubt,  exempts  a  party  from  producing  papers  to  his  oppo- 
nent, oniesB  be  can  be  considered  to  hold  them  in  the  character  of  a  trustee ;  but  there 
are  exeeptbns  to  the  rule ;  and,  in  the  case  of  corporations,  a  party  has  been  entitled 
to  have  access  to  by-laws  and  the  like."    (Per  Tindal,  C.  J.,  id.) 

In  New- York,  tlie  courts  have  made  no  distinction,  it  seems,  between  corporations 
and  private  persons  in  this  respect.  They  \yill  neither  compel  the  one  nor  the  other  to 
furnish  evidence  against  himself^  in  tiiis  way,  except  in  certain  cases ;  as  where  the 
paper  to  be  inspected  or  copied  is  the  immediate  foundation  of  the  action ;  and  in  a  few 
other  cases  depending  on  peculiar  circumstances.  (The  Bank  of  Utica  v.  Hillard,  6 
Cowcn*»  Rep.  62,  See  S.  C,  5  id.  419.  Willis  v.  Bailey,  19  John.  Rep.  268.  Law- 
rencc  V.  The  Ocean  Ins.  Co.  U  id.  249,  n.)  The  New- York  doctrine  on  this  entire 
(ubfect  depends  now  upon  general  rules,  adopted  by  the  supreme  court,  and  will  be 
treated  of  under  the  subsequent  head  of"  proof  of  deeds,  agreements,  &c." 


NOTE  817— p.  432. 
See  The  King  v.  Buckingham,  8  Bam.  &  Cress.  375.    S.  C,  2  Mann.  &  Ryl  412. 


NOTE  818— p.  433. 
See  Rex  v.  Clean,  7  Dowl.  &  Ryl.  393.    4  Bam.  fit  Cress.  899,  S.  C. 
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NOTE  819— p.  434. 

In  New-^ork,  the  relator,  a  bank  director,  in  the  case  of  the  People  v.  Throop,  12 
Wend.  183j  stated  ante,  note  814,  obtained  a  rule  in  the  first  instance  that  the 
cashier  submit  the  discount  book  to  his  inspection,  or  shew  cause  why  a  mandamus 
should  not  issue.  The  affidavit  upon  whict^  this  rule  was  obtained,  stated  merely  that 
the  relator  was  a  director  in  the  bank,  and  that  the  cashier  had  refused  to  permit  him 
to  inspect  the  discount  book.  Several  points  of  practice  were  settled  by  the  court  for 
such  cases ;  and  among  others,  that  on  shewing  cause,  the  relator  holds  the  affirma- 
tive. It  was  also  decided  that  where  cause  is  shown,  but  not  satisfactorily,  a  mandamus 
will  be  awarded  in  the  first  instance ;  but  the  party  proceeded  against  will  be  allowed 
to  make  up  a  record  pro  forma,  for  the  purpose  of  suing  out  a  writ  of  error. 


NOTE  820— p.  435. 


The  court  will  not  grant  an  application  by  members  of  a  corporate  body  for  a  i 
damus  to  inspect  the  documents  of  a  corporation,  unless  it  be  shown  that  such  inspec- 
tion is  necessary  with  reference  to  some  specific  dispute  or  question  depending,  in 
which  the  parties  applying  are  interested ;  and  the  inspection  will  then  only  be  grant- 
ed to  such  extent  as  may  be  necessary  for  the  particular  occasion.  (The  King  v.  War- 
dens of  the  Merchant  Tailors'  Company,  2  Barn.  &  Adolpb.  115.) 

To  ground  an  application  for  a  mandamus  to  inspect  books,  quere,  whether  it  is 
sufficient  to  show,  that  the  party  entitled  to  inspect  demanded  liberty  to  do  so,  that  bis 
claim  was  disputed,  but  inspection  offered  him  as  a  favor,  and  that  he  refused  to  ac- 
cept it  otherwise  than  as  a  rigliL  (Per  Denman,  C.  J.,  in  The  King  v.  Trustees  ot 
the  Nortlileach  and  W.  Roads,  5  Barn.  &  AdolpL  997.) 


NOTE  821— p.  436. 


For  the  form  of  a  suhpcsna  duces  tecum  and  the  ticket,  see  ante,  note  5,  p.  11.  See 
also  the  form  recommended  by  Mr.  Chitty,  3  Chitty's  Gen.  Prac.  829,  n.  (v.)  For 
the  form  in  the  English  courts  of  equity,  see  Gresley's  Eq.  Ev.  75  n.  (p.) 

It  has  been  recommended  that  the  subpoena,  in  addition  to  the  usual  clause, 
should  in  express  terras  require  the  witness  to  search^  as  this  would  prevent  a  not  un- 
frequent  excuse  that  the  witness  was  unaware  that  it  was  his  duty  to  search.  (Sec  5 
Chitty's  Gen.  Prac.  828.)  We  are  not  apprised  of  any  decision,  however,  showiog 
that  such  extraordinary  requisition  is  necessary  even  for  the  purpose  mentioned.  A 
subpoena  to  attend  merely,  does  not  lay  the  witness  under  an  obligation  to  search,  or 
bring  with  him  any  documents,  even  though  he  be  at  the  same  lime  served  with  a  no- 
tice to  produce.    (Id.  830.    Parry  v.  May,  1  Mood.  &  Rob.  279.) 

It  is  believed  that  this  writ  generally  issues  of  course.  But  in  Pennsylvania  it  is  said 
not  to  be  warranted,  without  a  special  application.  (Per  Tilghraan,  C.  J.,  in  Gray  ▼. 
Pentland,  2  Serg.  &  Rawle,  31.) 
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NOTE  822— p.  436. 

The  witness  may  be  compelled  lo  produce  the  writing  or  paper,  which  he  has  thus 
been  required  to  bring  forward,  without  being  sworn.  (Davis  v.  Dale,  1  Mood.  & 
Malk.  514.  S.  C,  4  Carr.  &  Payne,  835.  Somers  v.  Moscley,  4  Tyr.  158 ;  2  Crom. 
&M.477.  Perry  v.  Gibson,  1  Adol.  &  Ellis,  48.)  On  an  indictment  for  perjury,  a 
sheriff's  officer  had  been  sirb{)cenaed  lo  produce  a  warrant  of  liie  sheriff;  and  after  ar- 
goroem  he  was  ordered  to  do  so  without  being  sworn.  •  (Murlis'  case,  1  Mood.  & 
Malk.  515.)  See  further  in  respect  to  the  same  subject,  Rush  v.  Smith,  1  Crom.  M.  & 
R«  94;  also  ante,  note  510,  p.  730;  Rose.  Cr.  Ev.  128.  The  above  cases  may  be 
consulted  as  showing,  in  what  instances,  and  how  far  a  person  subpoenaed  to  produce 
«  paper,  and  sworn  for  that  purpose,  may  be  cross-examined.  See  likewise  ante,  p. 
27Sofihe  text;  and  Wood  v.  Connell,  2  Whart.  Rep.  542,  562. 

As  to  the  attachment  for  not  obeying  the  subpceiia  duces  tecum^  see  ante,  note  5,  p. 
11>12;  also  ante,  note  SO,  p.  24,  et  acq.  There  seems  to  be  no  distinction,  in  principle, 
between  compelling  a  witness  to  produce  a  document  in  his  possession,  under  a  sub- 
P®w  duces  teaim,  in  a  case  where  the  parly  calling  him  has  a  right  to  use  the  docu- 
n>ent  in  evidence,  and  compelling  him  lo  give  testimony  when  the  facts  lie  in  his  own 
koowledge.  A  svbpmna  duces  tecum  is  now  regarded  as  a  writ  of  compulsory  obliga- 
tion, which  the  court  has  power  to  issue,  and  which  the  witness  is  bound  to  obey; 
and  obedience  to  it  will  be  enforced  by  proper  process  to  compel  the  production  of  tlie 
paper,  when  the  witness  has  no  lawful  or  reasonable  excuse  for  withholding  it.  (Per 
Shaw,  C.  J.,  in  Bull  v.  Loveland,  10  Pick.  9, 14.) 


NOTE  823— p.  43G. 

See  United  States  v.  Reyburn,  6  Peters'  Rep.  352,  366 ;  also  several  cases  cited 
pott,  note  832. 


NOTE  824— p.  436. 

The  question  whether  the  witness  is  bound  to  obey  the  subpoena  by  the  production 
^f  the  paper,  is  one  for  the  court,  after  the  witness  has  been  sworn,  or  has  been  brought 
«poo  an  attachment.    (See  ante,  note  5,  p.  13.) 

Under  what  circumstances  a  witness  is  bound,  upon  process  of  this  character,  to 
pwduce  a  paper  or  document  in  his  possession,  has  frequently  been  the  subject  of  con- 
Weratbn  by  the  courts.  The  analogy  adverted  lo  in  the  text  seems  in  the  main  a 
*fe  guide  on  questions  of  this  sort ;  for  as  every  man  is,  in  furtherance  of  justice,  bound 
to  disclose  ail  the  facts  within  his  knowledge  which  do  not  tend  to  his  crimination; 
upon  the  very  same  principle  it  should  seem  he  is  likewise  bound,  as  a  general  rule,  to 
pnxluceauch  documents  as  are  essential  to  the  discovery  of  truth  and  the  great  ends 
®f  jwticc.  But  as  he  is  protected  from  answering  questions,  the  answers  to  which  may 
object  him  in  penal  responsibility,  so  he  ought  not  to  be  compelled  to  produce  any 
document  in  bis  possession,  where  the  production  would  be  attended  with  similar  con- 
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sequences.  (2  Stark.  £v.  87,  6th  Am.  ed.)  In  this  view  our  previous  observatioDS 
and  citations  of  authority  respecting  the  privilege  of  witnesses,  extending  from  note 
514,  p.  734,  to  note  525,  p.  749,  may  be  made  available  on  the  present  subject. 

The  analogy,  however,  according  to  several  English  decisions,  is  not  perfecl. 
"  There  seems  in  one  respect,"  says  Mr.  Starkie,  "  to  be  a  distinction  between  com- 
pelling a  witness  to  answer  orally,  and  obliging  him  to  produce  a  written  docuroenu 
He  must  answer  questions,  although  the  answer  may  render  him  civilly  responsible; 
but  it  seems  he  is  not  compellable  to  produce  title-deeds  or  any  other  documents  which 
belong  to  him,  where  the  production  might  prejudice  his  civil  rights.  And  this  is,  as 
it  seems,  a  rule  of  legal  policy,  founded  upon  a  consideration  of  the  great  inconvenience 
and  mischief  to  individuals  which  might  and  .would  result  to  them  from  compelling  tliem 
to  disclose  their  titles,  by  the  production  of  their  title-deeds  or  other  private  docu- 
ments," (I  Starkie's  Ev.  87,  6th  Am.  ed.)  Accordingly,  in  Rex  v.  Hunter,  (S  Carr. 
&  Payne,  591,)  a(\cra  bill  of  indictment  had  been  presented  to  a  grand  jury  for  forging 
a  deed,  the  grand  jury  came  into  court  and  stated  that  a  lady,  who  was  a  witness  on 
the  indictment,  had  refused  to  produce  certain  deeds,  which  it  was  material  Air  the 
fraud  jury  to  see ;  neither  of  them,  however,  being  the  deed  alleged  to  have  been 
forged :  and  the  question  was  put  to  the  court  whether  she  could  be  compelled  to  pro- 
duce  them.  Mr.  Justice  Park,  after  conference  with  his  associate,  told  the  grand  jury, 
that  if  these  deeds  formed  part  of  the  evidence  of  this  lady's  title  to  any  part  of  her 
own  estate,  they  could  not  compel  her  to  produce  them;  but  that  if  it  should  appear 
they  did  not  relate  to  the  title  of  any  part  of  her  estate,  then  she  was  bound  to  produce 
them.  (See  also  S.  P.,  Pickering  v.  Noyes,  1  Carr.  &  Payne,  262;  Roberts  v.  Simp- 
son, 2  Stark.  Uep.  203;  also,  see  Doe,  dem.  Courtail,  v.  Thomas,  9  Barn.  &  Cres:^ 
288,  per  Tenlerden,  C.  J. ;  Harris  v.  Hill,  Dowl.  &  Ryl.  N.  P.  Cas.  17.)  Sec  post, 
note  830,  p.  1177.  One  who  has  advanced  money  on  a  lease,  and  who  holds  it  as  bis 
security,  is  not  bound  to  produce  it  under  a  subpana  duces  tecum,  (Mills  v.  Oddy,  6 
Carr.  &  Payne,  728.)  .  A  person  having  a  lien  merely  on  papers,  may  l>e  compelled, 
notwithstanding  this,  to  produce  them;  but  if  he  fears  they  will  be  abstracted,  he  is 
alkiwed  to  stand  by  and  watch  in  court  while  they  are  in  use.  (Thompson  v.  Moeley, 
5  Carr.  &  Payne,  501.)  Where  a  witness,  called  to  produce  an  assignment,  objected 
to  doing  so,  on  the  ground  that  he  held  it  as  security  and  the  production  of  it  would 
affect  his  interest,  Abbott,  C.  J.,  refused  to  compel  him.  A  questkm  was  reserved  as 
to  the  propriety  of  the  refusal,  but  the  court  waived  it,  and  disposed  of  the  case  upon 
other  grounds.  (Schlencker  y.  Moxey,  3  Barn.  &  Cress.  789 ;  S.  C  ,  5  Dowl.  fc  Ryl. 
747.)  A  kindred  principle  has  been  acted  upon  in  Massachusetts.  There,  an  action 
was  brought  upon  a  promissory  note,  which  was  in  the  hands  of  W.,  a  third  person. 
W.  was  served  with  n  subpcena  duces  tecum  on  the  part  of  the  plaintiffs,  requiring  hiafi 
to  produce  it ;  but  this  he  declined  doing  unless  ordered  by  the  court  He  testified 
that  the  defendant,  n  mechanic,  assigned  his  property  to  him,(W.)  who  wasa  creditor, 
and  that  the  plainiiffd  and  the  other  creditors  put  their  demands,  including  the  note  ia 
question,  into  his  (W.'s)  hands  for  collection,  under  an  agreement  that  hc(W.)  nwght 
furnish  stock  to  the  defendant  to  work  up  for  the  benefit  of  the  creditors,  and  that  the 
proceeds  of  all  the  property  should  be  applied  first,  to  the  re-payment  of  the  advances 
made  by  the  witness,  and  the  surplus  io  the  demands  of  the  creditors;  be  further  tes^ 
tified  that  a  large  sum  was  due  him  on  account  of  such  advances.    The  court  express- 
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ed  themielves  dearly  ofopiaion,  that  under  these  circumstances,  the  witness  had  such 
ao  equitable  interest  in  the  note,  and  such  a  right  to  the  custody  of  it,  that  he  ourrln  not 
to  be  compelled  to  produce  it  for  the  purpoM  required,  viz:  that  of  maintaining  the  suit, 
SQd  thereby  fixing  a  lien,  by  attachment,  upon  the  funds  placed  in  his  hands  for  the 
conunoo  benefit  of  all  the  creditors.  (Bull  v.  Loveland,  10  Pick.  Rep.  9,  15.)  In 
South  Carolina,  a  security  in  a  sheriff's  bond  was  compelled  to  produce  the  b(N>|{s  of 
bis  principal  (who  had  died  insolvent)  on  a  subpana  duces  tecum.,  notwithstanding  he 
was  apprehensive  of  danger  to  himself  from  the  production  in  the  way  of  suits  upon  the 
boDd.    (Hawkins'  ex'r  v.  Sumpter,  4  Dess.  Eq.  Rep.  446.     See  S.  C.  id.  102.) 

This  privilege,  however,  in  the  cases  mentioned,  is  that  of  the  witness,  who  may  re- 
fuse the  production  or  not ;  counsel  cannot  raise  the  objection.  (Mills  v.  Oddy,  6 
Carr.a  Payne,  728.) 

Atlornies  and  solicitors,  who  hold  the  papers  of  their  clients,  cannot  be  compelled, 
under  a  nbpcena  duces  tecum,  to  produce  them,  in  a  controversy  between  third  per- 
sons, except  where  their  clients  would  be  compelled.  (Mills  v.  Oddy,  6  Carr.  U  Payne, 
W8,  per  Park,  B.  1  Stark.  Ev.  87,  8,  6th  Am.  ed.  See  ante,  p.  141,  2,  S  of  the  text, 
and  the  notes  under  that  Iiead,  for  various  cases  in  which  this  doctrine  has  been  ap- 
plied; also  ante,  note  5,  p.  11,  12;  Bothomley  v.  Usborne,  Peak.  add.  Cas.  101  ;  Bate 
V.  Kioaey,  1  Croro.  M.  &  R.  38 ;  S.  G.  in  note  (a)  to  Mills  v.  Oddy,  supra ;  Bateson 
v.Hartsink,  4  Esp.  Rep.  4S;  Harris  v.  Hill,  Dowl.  &  Ryl.  N.  P.  Cas.  17;  Fury  v. 
Smith,  1  Hud.  &  Brooke,  749.)  In  respect  to  this  privilege,  as  it  regards  ahe  clerks  of 
aolicitore  and  attornies,  see  ante,  note  282,  p.  289 ;  Mills  v.  Oddy,  6  Carr.  &  Payne,  728. 

But  vliere  the  client  would  be  compelled  to  produce  papers  under  this  subpcena,  his 
attorney  may  in  like  manner  be  compelled,  when  they  are  in  his  custody.  (Doe,  dem. 
Courtail,  v.  Thomas,  9  Barn.  &  Cress.  28S.)  And  in  such  case,  it  is  no  protection  to 
the  attorney  that  he  received  the  papers  confidentially.  (Id.)  Otherwise,  however, 
where  he  is  the  attorney  for  the  party  whose  cause  is  on  trini,  and  received  the  pai>er8 
eoofidentially  in  that  character.  (See  ante,  note  279,  p.  276  ;  Durkee  v.  Leland,  4 
Verm.  Rep.  612 ;  but  see  John  v.  John,  1  Wright's  Rep.  584,  585,  6.)  Nor  can  lie 
then  be  obliged  to  testify  to  the  contents.  (Dale  v.  Livingston,  4  Wend.  558.  Bo- 
thomley v.  Usborne,  Peake's  add.  Cas.  99, 101,  and  note  (a).  And,  serMe,  that  the 
aanie  rule  prevails  in  respect  to  the  attorney  of  a  third  person  who  has  received  papers 
rroni  bis  client  confidentially  which  the  latter  could  not  be  compelled  to  pmduce.  (See 
ante,  note  279,  280,  p.  277, 8.)  But  if  the  attorney  in  such  case  be  compelled  to  give 
parol  evidence  of  the  contents,  the  parties  to  the  suit  have  no  right  to  object;  even 
upon  the  supposition  that  the  judge  acted  erroneously.  (Marston  v.  Downes,  1  Ado!. 
4EIK$1.) 

The  same  principle  which  excuses  the  oltorney  or  solicitor  of  a  person  from  pro- 
ducing docnmetits  which  might  afi'ect  his  title,  under  a  svhpcena  duces  tecum,  has  been 
applied  in  the  case  of  one  ho!dinga  paper  as  agent  t>r  trustee  of  such  person ;  and  held, 
that  the  latter  was  not  compellable  to  produce  the  title-deeds  of  liie  trust  estate,  where 
the  object  was  to  show  tliat  the  cestui  que  trust,  who  was  plaintiff,  had  no  legal  title. 
(Roberts  v.  Simpson,  2  Stark.  Rep.  208.  Willis  on  Trustees, 229.  No.  30,  Law  Lib.. 
Pbiladel.  See  Cock*  v.  Nash,  9  Binff.  723.)  Where  an  action  of  trespass  was  brought 
for  seizing  the  plaintiff's  ship.  Lord  Kenyon  refused  to  compel  the  i^erson,  who  had  oiS- 
^ted  as  the  agent  of  the  defendant,  to  produce  the  power  of  attorney  under  which  be 
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had  acted  in  taking  the  property.  The  counf«el  contended  that  a  witness  wai  obliged 
to  produce  every  paper  in  his  po^ession,  so  as  that  tlie  paper  did  not  criminate  him- 
self; b^ut  his  lordship  denied  ti)e  position,  remarking  that  ifsuch  were  the  case  it  woukl 
occasion  ihe  ruin  of  millions.  He  added,  that  **  It  is  a  good  plea  in  bar  in  the  court  of 
chancery,  that  the  defendant  (although  the  legal  title  was  in  another)  had  an  equitable 
title  by  honest  means  without  notice,  and  the  court  would  not  compel  the  production 
of  those  papers  which,  if  produced,  woukl  strip  tiie  defendant  of  his  (air  equitable  title.'* 
(Miles  V.  Dawson,  1  Esp.  Rep.  405.)  In  an  action  on  a  note,  the  defence  was  that 
there  bad  been  a  composition  with  the  defendant's  creditors ;  and  H.  was  called  b^ 
the  defendant  as  a  witness.  He  had  been  subpoenaed  to  produce  a  deed  between  the 
defendant's  mother  of  the  first  part,  H.  and  the  plaintiff  of  the  second  part,  and  certain 
creditors  of  the  third  part.  The  deed  constituted  II.  and  the  plaintiff  trustees  for  the 
payment  of  tlie  defendant's  debts.  H.  stated  that  he  held  the  deed  as  the  trustee ; 
that  titles  depended  on  it ;  but  he  was  ready  to  produce  it.  The  plaintiff  however 
objected ;  and,  per  Gurney,  B. :  ^^  I  do  not  know  what  the  deed  is.  The  defendant  is 
DO  party  to  the  deed.  The  plaintifi'says,  my  interest  is  affected  by  the  production  t>r 
the  deed :  what  right  has  the  defendant  to  call  upon  him  to  produce  the  deed?  The 
plaintiff  says  you  hold  the  deed  for  me;  you  have  no  right  to  produce  it."  (Cocks  v. 
Nash,  6  Carr.  &  Payne,  154.)  But  held,  that  the  defendant  might  go  into  secondary 
proof  of  the  contents ;  and  an  extract,  furnished  and  proved  to  be  correct  by  the  trus- 
tee, was  allowed  in  evidence.    (Id.) 

It  has  been  laid  down  in  New- York,  in  general  terms,  that  the  cases  in  which  the 
production  of  papers  may  be  coerced  by  subixEua  are,  where  they  are  the  property  of 
a  competent  witness;  or  at  least,  where  they  do  not  belong  exclusively  to  the  adverse 
party.  When  the  latter  can  say  "  ihese  are  my  papers,"  tlje  court  will  not  compel 
one  who  happens  to  have  the  temporary  possession  of  them,  in  right  of  the  party,  to 
produce  them  on  subpiiena.  Hence,  the  cashier  of  a  bank  was  held  excused  from  pro- 
ducing their  books,  Sec.  on  a  sttbpcena  duces  tecum,  in  a  suit  to  which  the  bank  was  a 
party.  (Utica  Bank  v.  Hiilard,  5  Cowen's  Rep.  419.)  So  as  to  a  clerk  hi  the  bank. 
(Utica  Bank  v.  Hiilard,  id.  153.)  So  the  steward  of  the  plaintiff,  who  as  such  has  t 
deed  belonging  to  the  latter,  cannot  be  compelled  through  a  eubpeena  duces  tecum  on 
the  part  of  the  defendant,  to  produce  it ;  but  after  notice  to  produce,  given  to  tbe^pbio- 
ttfij  the  steward  may  he  compelled  to  swear  to  the  contents ;  for  his  knowledge  of  tiiese 
is  not  within  the  principle  of  privileged  communications,  which  extends  only  to  coun- 
sel, attorneys,  &c.  (Falmouth  v.  Moss,  1 1  Price,  455.  See  Utica  Bank  ▼.  Hiilard,  5 
Cowen'sRep.  153, 158.) 

Where  none  of  the  objections  adverted  to  apply,  itseems  that  the  writings  in  a  man's 
possession  are  as  much  liable  to  the  calls  of  justice  as  the  faculties  of  speech  or  memory 
are.  For  not  only  a  man's  estate,  but  evien  his  liberty  or  life  may  depend  upon  written 
evidence,  which  is  the  exclusive  property  of  a  stranger.  As  for  instance,  where  a  man's 
title  depends  upon  the  precise  time  of  his  birth,  and  the  executor  of  an  accoucher  is 
in  possession  of  an  entry  made  by  the  latter,  which  would  be  legal  evidence  to  prove 
Buch  time.  In-  criminal  cases  also,  proof  that  the  prisoner  at  a  particular  lims  and 
place  signed  an  instrument,  may  be  decisive  as  lo  his  innocence.  (I  Stark.  Ev.  88,  9, 
and  note  (e).) 
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NOTE  8-25— p.  437. 

Where  a  parly  was  airent  of  vendor  and  vendee  in  ihe  sale  and  purchase  of  an  es- 
tate, and  afterwards  became  the  sole  agent  of  tlie  vendee,  to  whom  an  abstract  of  llic 
tile-deeds  was  delivered,  but  ivho  afterwards  refused  to  complete  his  purchase,  and 
retained  the  abstract  in  his  hands,  the  court  compelled  the  defendant  and  his  agent  to 
deliverit  up  to  the  plaintijF,  after  action  brought  to  recover  the  purchase  money  of  the 
estate.   (Langslow  v.  Cox,  1  Chit.  Rep.  98.) 

The  doctrine  in  the  text,  that  where  there  is  only  one  copy  of  the  agreement,  the  party 
boldrng  it  is  trustee  fur  the  other,  was  lately  recognized  in  Blogg  v.  Kent,  (6  Biog* 
614,)  aod  the  production  of  a  written  memorandum  was  there  ordered  for  the  inspec- 
tion of  the  opposite  party.  (See  also  per  Tindal,  C.  J.,  Jessel  v.  Millingen,  1  Moore 
fit  Scou,  605;  Alexander  v.  Alexander,  1  Ale  &  Nap.  109;  Reid  v.  Colemao,  1 
Crom.  &  M.  456 ;  2  Dowl.  P.  C.  163,  S.  C. ;  Anonymous,  4  Chitty'«  Rep.  330.) 

If  a  paper,  e.  g.  an  annuity  deed,  has  been  placed  in  the  hands  of  a  third  person  lor 
the  benefit  of  two,  and  one  gets  possession  of  it,  he  will  be  compelled  to  produce  it  for 
the  inspection  of  the  othec.  (Devenoge  v.  Bouverie,  8  Bing.  1.  1  Moore  &  Soott» 
29,S.C.) 

In  general,  one  wlio  is  not  a  party  to  the  suit,  though  be  hold  the  paper  as  a  trustee 
or  agent,  will  not  be  compelled  by  rule  to  produce  it;  lor  he  should  be  compelled  (if  at 
an)by  iiApaiw  duces  tecum.  (Cocks  v.  Nash,  9  Bing.  723.  8  Moore  &  Scott,  164,  S.  C.) 
Sec  also  Davies  v.  Brown,  9  Moore,  778,  784 ;  1  Mann.  &  Ryl.  571,  n.  (b.)  S.  C.) 
But  where  the  object  of  the  discovery  asked  for  is  to  enable  the  plaintiff  to  declare,  the 
^i^  is  different.  Accordingly,  in  an  action  on  a  deed,  the  plaintiff  having  had  the 
ttme  taken  from  him  under  a  warrant  for  felony,  the  court,  on  affidavit  of  demand  up- 
<^  the  magistrate  and  constable,  directed  them  to  give  him  a  copy  to  declare  on,  and 
to  produce  the  originals  at  the  trial,  the  plaintiff  undertaking  to  pay  the  expense. 
(Harris  V.  Aldritt,  2  Chitty's  Rep.  229.) 

The  court  will,  in  many  cases  order  a  paper  to  be  deposited,  where  a  question  is 
nuaed  upon  the  genuineness  of  the  hand-writing.  Thus,  an  indictment  being  found 
ior  sending  a  threatening  letter,  the  court,  on  motion  of  the  defendant,  ordered  it  to  be 
immediately  deposited  with  the  clerk,  that  the  defendant's  witness  might  inspect  it. 
(Rex  V.  Harrie,  6  Carr.  &  Payne,  105.)  In  a  suit  on  a  bill  of  exchange,  the  court  or- 
«^red  the  bill  to  be  lodged  with  the  officer,  for  the  personal  inspection  of  the  defendaot, 
vhco  it  appeared  from  his  affidavit,  that  the  cause  of  his  refusal  to  pay,  as  acceptor,  was 
a  reasonable  suspicion  of  the  acceptance  having  been  forged.  (Richey  v.  £lliB,  1  Ale 
*  Nap.  109.> 


NOTE  826— p.  437. 


But  in  an  action  on  a  charter-party  against  the  charterer,  the  court  refused  to  com- 
pel the  plaintiff  to  allow  the  defendant  the  inspection  of  the  ship's  log-book.  (Rundle 
V.  Beaumont,  4  Bing.  537.    S.  C.     1  Moore  &  Payne,  396.) 

In  an  action  by  plaintiffs,  ship-owners,  against  the  defendant,  their  broker,  the  court 
refused  to  compel  the  defendant  to  give  a  copy  of  a  letter  which  he  bad  received, 
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touching  an  adventure  in  vvbicb  the  ship  was  to  have  been  eniployed,  the  parties  Dot 
havinjv  a  common  interest  in  the  pa))er.  (Rowe  v.  Howden,  4  Bing.  539,  a  Aod 
bee  RatclilFe  v.  BIcrisly,  3  Bing.  148;  Gigner  v.  Bayley,  5  Moore,  71 ;  Portmore  ▼. 
Goring,  4  Bing.  152.) 

In  Connecticut,  the  c/)urt  refused  to  compel  the  assured  to  produce  his  instnictionB 
to  the  master  of  the  vessel,  and  also  the  clearance  and  other  papers,  in  order  that  they 
might  be  inspected  by  the  opposite  party,  the  insurer.  (Sage  v.  The  Middletoo  los. 
Co.,  5  Day's  Rep.  409.) 


NOTE  827— p.  437. 


But  the  court  "Will  not  compel  the  production,  in  order  to  be  stamped,  of  a  paper  aA 
feeling  the  rights  uf  a  third  person,  not  a  party.  (Lawrence  v.  Hookeri  3  Moore  & 
Payne,  9.) 


NOTE  828— p.  438. 


Where  a  plaintiiT  had  surreptitiously  obtained  from  his  adversary  a  paper,' (viz.  a 
bill  of  items  of  an  account,)  necessary  as  evidence  for  the  latter,  the  court  stayed  the 
proceedings  in  the  suit  till  the  plaintiff'  should  give  a  copy  to  the  satisfkction  of  the 
prothonotary,  and  ordered  that  the  copy  should  be  evidence.  (Edginton  v.  Nixon,  2 
Bing.  N.  C,  316.) 

Property  and  books  of  account  having  been  seized  under  an  immediate  extent  in 
chief,  issued  against  a  collector  of  taxes  and  his  partner  in  trade  for  a  debt  due  to  the 
crown,  and  a  claim  entered  by  the  assignees  of  the  defendants,  who  had  become  bank- 
rupts ;  held,  that  the  assignees  were  entitled  to  an  inspection  and  copies  of  the 
books,  previous  to  the  trial  of  the  issue  between  them  and  the  crown.  (Rex  v.  Win- 
kles, M'Clel.  &  Y.  33.) 

And,  it  seems,  that  in  a  suit  by  a  corporation  against  their  agents,  alleging  the  mak- 
ing of  false  entries  in  the  corporation  books,  the  court  will  make  an  order  on  the  cor- 
poration to  allow  an  inspection  of  their  books  ;  but  not  without  an  aflidavit  shewing 
that  the  inspection  is  necessary.    (Imperial  Gas  Company  v.  Clarke,  7  Bing.  95.) 

A  new  trial  having  been  granted,  the  court  allowed  the  plaintiflf  to  have  inspection 
of  a  deed,  read  in  evidence  by  the  defendant  on  the  first  trial,  though  the  former  was 
DO  party  to  it.     (Hewitt  v.  Pigott,  7  Bing.  400.) 


NOTE  829— p.  438. 


But  sec  Wallis  v.  Murray,  4  Cowen's  Rep.  399,  stated  post  Dote,*832. 
The  court  refused  to  compel  the  defendant  to  give  the  plaintiff  a  copy  of  a  fetsc  in 
his  possession  on  Which  covcuant  had  been  brought,  upon  affidavit  that  no  counterpart 
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oTthe  leaie  was  in  the  poHetsion  or  power  of  the  plaintifT,  and  that  the  attorney  who 
inw  the  lease  and  eouDterpart  had  ahaeonded.  Beat,  C.  J.,  aaid :  "  The  short  ground 
00  which  we  decide  ia,  that  the  plaintiff  has  not  shewn  that  the  counterpart  la  not  in 
ezBteoce."  Park,  J.,  referred  to  the  case  of  Street  v.  Brown,  cited  in  the  text,  as 
flfaowiog  that,  in  such  caaea,  the  parly  holding;  the  paper  does  not  hold  it  as  trustee  for 
tlie  other.  Per  tiaaelee,  3. :  ^*  The  application  should  have  heen  for  a  copy  only." 
(PttHnoie  V.  Goring,  13  Mooikre,  96S.    4  Bing.  159,  S.  C.) 


NOTE  BSO-p.  4i8. 


We  have  aeea^  ante,  note  834,  p.  1173,  that,  'm  England,  a  wiUtess  cannot  in  gene- 
ral be  eompelled,  under  a  fu&pcnw  dUMi  teeun^  to  produce  his  title-deeds.  A  similar 
doctrine  aeema  to  prevail  in  regard  to  the  rule  to  produce.  Accordingly,  in  an  action 
•Igaioit  the  aheriff  for  a<false  return  c£wuUa  hanoy  to  a  writ  of  ji  fa,  against  the  gooda 
ofLnd  EgcDont^  the  defence  aet  up  was,  that  the  gooda  were  the  property  of  trustees, 
andertwo  deeda^  one  of  which  was  read  in  evidence  on  the  trial,  and  the  execution  ^of 
tiie  other  admitted,  but  was  not  used.  A  new  trial  having  been  granted,  the  plaintiff 
moved  lor  a  rule  allowing  hitt  to  iaapect  both  deeds ;  and  the  court  granted  inspection 
ef  the  ooe  read  in  evidence,  but  refused  it  as  to  the  deed  which  was  withdrawn,  say- 
iag,  as  to  the  latter^  that  it  came  within  the  general  principle  excusing  a  party  from 
prodiieii^  his  muniments  for  the  inspection  of  his  adversary.  (Hewett  v.  Pigott,  7 
BiBg.Rep.40a) 

h  the  court  of  exchequer,  a  bill  waa  filed  by  the  vicar,  against  occupiers,  for  tithes ; 
and  the  plaintiff  moved  that  6.,  one  of  the  defendanta,  produce  certain  deeds  and  pa- 
pen  mentioned  in  his  answer,  for  inspection.  The  motion  was  resisted  by  G.,  on  the 
ground  that  several  of  the  documents  related  and  showed  his  title  as  lay  impropriator, 
to  some  of  the  tithes  in  question.  And  the  court  held,  that  the  plaintiff  was  not  enti- 
tU  to  the  production  of  such  of  them  as  related  to  the  defendant's  title  to  the  tithes. 
(8bepberd  v.  Lloyd,  3  Young.  &  Jerv,.  49(K)  The  lord  chief  baron,  in  this  case,  laid 
down  the  doctrine  aa  foUows^that  according  to  the  general  practice  of  the  court,  a 
defendant  is  bound  to  produce  all  writings  in  his  custody  relating  to  the  matters  in  dis- 
pate,  though  they  may  in  fact  make  against  him ;  but  there  has  always  been  a  Ihnita- 
lioD  to  that,  with  reapect  to  title-deeds  relating  to  the  inheritance;  in  regard  to  these, 
be  said :  *'  I  have  alwaya  understood  that  one  party  is  not  bound  to  give  the  other  an 
opportunity  of  examining  his  title-deeds ;  though,  aa  to  this,  there  is  again  a  diatinction 
where  the  party  haa  an  interest  in  the  deed.  I  am,  therefore,  disposed  to  draw  a  dis- 
tiDction  between  those  which  expreaaly  relate  to  the  title  of  G.,  and  those  which  are 
collateral  to  his  title.  (Id.)  An  heir  at  law,  seeking  a  remedy  againat  a  will  or  recov* 
ery,  and  abowing  a  prima  iacie  title,  has  a  right  to  the  production  of  the  anterior  title, 
kot  not  to  the  subsequent  title.    (Id.) 


YoL,  L*  148 

Digitized  by  CjOOQK 


1 178  Cfthe  Proof  of  Deeds,  Agreements,  ^.  [Ck  8. 

NOTE  8S1— p.  4S9. 

The  following  cases  will  serve  still  further  to  illustrate  the  principles  and  practice 
of  the  English  courts,  in  respect  to  documental  discovery. 

The  plaintiff  and  defendant  had  signed  an  agreement  on  unstamped  paper,  which 
was  given  to  a  third  person  to  hold  for  all  parties.  The  defendant  requested  the  loan 
of  it  to  take  a  copy,  wliich  was  granted ;  and  in  twenty-one  days  from  the  ejcecutiou, 
the  plaintiff  desired  the  defendant  to  give  it  him  to  get  it  stamped,  which  lie  refused 
to  do,  nor  did  he  return  it  to  the  trustee :  on  heing  afterwards  required  to  produce  it, 
he  swore  it  was  either  lost  or  destroyed  ;  but  his  attorney  admitted  he  had  a  copy. 
The  court  ordered  the  latter  to  produce  the  copy,  and  directed  that  if  it  were  given  in 
evidence,  duly  stamped,  the  defendant  should  be  precluded  firom  produetng  the  original 
to  defeat  it.    (Bouafield  v.  Godfrey,  2  Moore  and  Payne  771.) 

The  judge  granting  an  order  to  deliver  to  the  defendant  a  copy  of  a  paper  sued  up- 
on, will  generally  make  it  a  part  of  the  order  that  the  defendant  afaall  make  noob* 
jection  to  the  stamp.  (Price  v.  Boultby,  I  Car.  and  Payne  466.)  And  if  the  equity 
of  the  case  require  it,  tlie  court  will  confine  their  order  for  inspection  to  partieolar 
parts  of  a  deed.    (Ramsbottam  v.  Cooper,  3  Chitty's  Rep.  231.) 

The  grounds  of  the  application  for  a  discovery  most  be  fuUy  staled  and  ezpbined 
in  the  allidavits  upon  which  the  motion  is  founded.  (Rundle  ▼.  Beaumont,  1  Moore 
and  Payne  396.  4  Bing.  537,  S.  C.)  It  is  not  enough  for  the  party  to  swear,  ia  gen- 
eral terms,  that  the  production  is  necessary  to  iiia  defence ;  he  must  show  hia  interest 
in  the  paper,  and  the  specific  purpose  for  which  he  requires  it.  The  nature  of  the 
document  also  must  be  shown.  (Id.  Per  Tiodal  C.  J.,  in  Jessel  v.  Milfiagcn,  1 
Moore  and  Scott,  605.) 

Where  the  application  was  founded  on  an  affidavit  oC  the  plarotifF,  stating  that  the 
defendant's  attorney  had  told  i\»  piaintiffhe  had  a  document  in  his  poesessioD  bearing 
the  plaintiff's  signature,  which,  when  produced,  would  put  an  end  to  the  cause,  and 
alleging  further,  that  lie  (the  plaintiff)  had  never  signed  any  such  paper,  and  that  if 
any  existed,  it  was  a  forgery  ;  held,  that  a  sufficient  ground  for  orderiag  the  produce 
tioQ  was  not  8tK>wu.    (Id.) 


NOTE  8S^i— p.  439. 


Tiie  courts  in  New-York,  previous  to  the  late  revision  of  tlw  statutes,  have  bees  very 
cautious  in  rekuion  to  this  practice  of  compelling  a  party  to  furnish  evidence  against 
himself;  and  have  allowed  it  only  where  the  instrument  to  be  inspected  or  copied  was 
the  immediate  foundalion  of  the  suit,  and  in  a  very  few  other  cases  depending  oa  pe- 
culiar circumstances.  They  granted  the  order,  where  the  action  was  on  a  policy  of 
insurance,  to  compel  tike  assured  to  produce  to  the  insurers  all  papers,  or  true  copies 
thereof,  relating  to  th^  matter  in  issue.  (Lawrence  v.  Tlie  Ocean  Ins.  Co.,  11  Johns* 
Rep.  245,  n  (a).)  So,  an  order  was  granted  against  the  defendant  in  ejectment,  requiring 
him  to  deposit  in  the  clerk's  office  certain  deeds,  upon  affidavits  showing  that  the  de- 
fendant relied  on  those  deeds  for  his  defence,  and  that  the  plaintilT  expected  to  prore, 
with  proper  opportunity  for  inspection  by  his  witnesses,  that  such  deeds  were  Isrgeries' 
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(Jackaoo,  ex.  denu  Titus,  v.  Jones,  8  Cowen's  Rep.  1 7.)  And  where  the  action  was  on 
a  aoie,  a  like  niJe  was  made  requiring  the  plaintiff  to  deposit  it  in  an  office  where  tlie 
de&DdaDt  and  his  witnesses  could  have  access  to  it,  upon  affidavit  o^  the  defendant 
that  be  had  never  signed  the  note,  and  expected  to  prove  it  a  forgery.  (Brush  v. 
Gibbon,  S  Cowen's  Rep.  18,  n  (a).)  And  where  the  action  was  on  a  special  contract, 
tbe counterpart  of  which,  belonging  to  the  plaintiff,  was  lost,  the  court-ordered  the  de- 
feodaDt  to  allow  the  plaintiff  to  take  a  copy  of  the  ooe  in  his  possession.  (Wallis  v. 
MurrBy,4  Cowen's  Rep.  S99.)  But  where  the  declaration  was  on  the  general  counts, 
upoQ  implied  promises,  the  defendant  was  held  not  entitled  to  an  order  on  the  plaintiff 
to  produce  letters  or  writings  in  his  possession,  or  to  furnish  the  defendant  with  copies. 
(Willis  V.  Bailey,  19  Johns.  Rep.  868.)  And  where  the  plaintiff's  declaration  was  on 
a  note,  the  court  refused  to  order  the  plaintiff  to  furnish  the  defendant  with  copies  of 
entries  made  in  their  books,  relating  to  the  note,  or  to  allow  an  inspection.  (The 
Bank  of  Utica  v.  Hilhird,  6  Cowen's  Rep.  63.  See  Clarke  v.  Spencer,  id.  59.)  So 
abo  it  was  beld»  that  a  third  person,  no  way  interested  in  the  suit,  could  not  be  com- 
pelled to  produce  a  private  paper  of  his  own,  for  the  inspection  of  a  party.  "  If  the 
plaintiff  deem  it  material,"  said  the  court,  "  be  must  compel  its  production  by  gubpcena 
dnee$  teewm,  or  in  some  other  way  than  by  motion."  (Davenbagh  v.  M'Kinnie,  5 
Cowea'a  Rep.  27.)  See  ante,  note  835,  p.  1 175.  And  in  trover  for  a  bond,  the  court 
refused  to  compel  the  defendant  to  furnish  a  copy  of  the  instrument,  to  enable  the 
plaintiff  to  declare.  (Densiow  et  ux.  v.  Fowler,  2  Cowen's  Rep.  599.)  Semble,  that 
such  an  application  can  only  be  granted  in  actions  arising  ex  contractu,  (Id.  Daven- 
bagh V.  M'Kinney,  5  Cowen's  Rep.  S7.) 

The  foregoing  decisions  will  suffice  to  show  bow  this  subject  of  documental  discove- 
ry was  viewed  by  the  New- York  courts,  independent  of  any  legislation  respecting  it. 
They  were  unwilling  to  adopt  the  broad  position,  said,  in  the  text  (p.  488,)  to  have  been 
piddown  by  Lord  Mansfield;  preferring  rather  that  the  party  should  be  turned  over 
u>  hta  remedy  by  bill  in  equity,  than  be  obliged,  in  this  way,  to  furnish  evidence  against 
bimaelf,  except  in  eertain  cases;  as  where  the  instrument  to  be  inspected  or  copied 
was  the  immediatB  fbundatk>n  of  the  action,  and  in  a  few  other  cases  depending  on 
peculiar  circumstances.    (Per  Curiam,  in  Utica  Bank  v.  Hillard,  6  Cowen's  Rep.  63.) 

Bat,  it  is  now  provided  by  the  revised  statutes,  that  the  supreme  court  shall  have 
power  in  such  cases  as  shall  be  deemed  proper,  to  compel  any  party  to  a  suit  pending 
therein,  to  produce  and  discover  books,  papers  and  documents,  in  his  possession,  or 
power,  relating  to  the  merits  of  any  such  suit,  or  of  any  defence  therein.  (2  R.  S. 
199,  §  31.)  The  court  is  also  required  by  general  rules  to  prescribe  the  cases  in  which 
inch  discovery  may  be  compelled,  and  the'  proceedings  for  that  purpose,  where  the 
same  are  not  provided  lor  by  statute ;  and  in  so  doing,  they  are  to  be  governed  by 
the  principtes  and  practice  of  the  court  of  ohaniTery  in  compelling  discovery,  except 
that  costs  of  the  proceeding  shall  always  be  awarded  in  the  discretion  of  the  court* 
(Id.  §22.) 

la  pursuance  of  this  statute,  the  supreme  court  has  provided,  that  application  may 
be  made,  to  compel  the  production  and  discovery  of  books,  papers  and  documents,  re- 
latiag  to  the  merits  of  any  suit  pending  in  that  court,  or  to  any  defence  in  such  suit, 
in  the  fbUowing  cases.  1.  By  the  plaintifJ',  to  compel  the  discovery  of  papers  or  docu- 
meota  in  the  possession  or  under  the  control  of  the  defendant,  which  may  be  necessa- 
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ry  to  enable  the  plaiotifFto  declare,  or  to  answer  any  pleading  of  the  defendant:  S- 
Tbe  plaintiff  may  be  compelled  to  make  the  like  discovery  of  papen  or  documeDt^ 
where  the  eame  aball  be  necessary  to  enable  the  defendant  to  answer  any  pleading  of 
the  plaintiff:  8.  The  plaintiff  may  be  compelled,  afler  declaring,  and  the  deieadant 
after  pleading,  to  produce  and  discover  all  papers,  or  documents,  on  which  the  actx», 
or  defence  is  founded :  4.  After  issue  joined  in  any  action,  either  party  may  be  com- 
pelled to  produce  and  discover  all  such  books,  papen^  and  documents,  aa  may  be 
necessary  to  enable  the  party  applying  for  such  discovery,  to  prepare  for  the  trial  of 
the  cause.    (Rule  38,  of  1830,  and  of  1837.) 

The  object  of  the  statute  was  to  substitute  a  rule  of  court  in  the  place  of  a  bill  of 
discovery,  where  the  discovery  sought  is  of  a  documentary  character ;  and  it  may  be  . 
safely  assumed,  that  if  a  court  of  chancery  would  grant  the  discovery,  in  aid  of  the  suit 
at  law,  the  case  is  within  the  rules  of  the  supreme  court.  (See  Townsend  v.  Law- 
rence,  9  Wend.  458w)  In  Fitzhugh  v.  fiverioghsm,  S  Edw.  Cb.  Rep^  605,  BTCoun, 
Vice-Chanceltor,  refused  to  entertain  jurisdiction  of  a  bill  filed,  praying  a  disoovety  of 
books,  papers,  and  documents,  in  aid  of  a  suit  at  law,  on  the  ground  that  the  court  of 
law  had  full  power  to  compel  the  discovery.  If  the  actbn  in  which  the  discovery  tb 
sought,  is  of  a  penal  nature,  it  seems,  that  following  the  practice  and  adopting  the 
principles  of  courts  of  equity,  tlie  discovery  will  be  denied.  (See  M'Keoo  v.  Lane,  S 
Hall's  Rep.  N.  Y.  C.  P.  320 ;  United  States  v.  The  Saline  Bank  of  Virginia,  1  Pe- 
ters' Rep.  100,  104 ;  United  States  v.  Twenty-Eight  Packages,  1  Gilp.  Rep.  306; 
Sharp  V.  Sharp,  3  John.  Ch.  Rep.  407.) 

Ttie  power  of  compelling  discovery  in  chancery  extends  to  deeds,  papers,  and  wri- 
tings, in  the  possession,  or  power  of  the  party.  (Wigram  on  Discovery,  S,  and  the 
cases  there  cited.)  These  are  limited  to  the  point  or  points  in  the  cause,  or  the  exi- 
gencies of  the  partieubr  trial  (Id.  31,  64.)  And  there  are  various  cases  in  which 
production  or  discovery  cannot  be  had ;  as,  if  the  suit,  in  aid  of  which  they  are  sought^ 
be  criminal  in  its  character,  or  the  discovery  woukl  tend  to  subject  the  party  ta  a 
criminal  prosecution,  or  show  him  guilty  of  great  moral  turpitude,  or  work  a  forfeiture 
of  interest,  or  the  discovery  be  privileged,  &C.  (Id.  60  to  64,  and  see  also,  id.  S65,et 
seq.)  Some  other  heads  discussed  by  this  writer,  will  be  found  useful  in  fixing  a  con- 
struction on  the  New- York  statute  limiting  discovery  according  to  equitable  princi- 
ples.   See  also  Greeley's  £q.  Ev.  35,  et  seq. 

The  effect  of  papers  called  out  in  this  way  is  the  same,  when  used  by  the  par^  le- 
quiring  them,  ss  if  they  had  been  produced  upon  notkse.  (S  R.  S.  300,  §  37.)  Previ- 
ous to  the  statute  above  considered,  it  was  said,  that  where  a  party  had  been  compelled 
by  rule  to  discover  papers,  the  papers  produced  were  to  be  regarded  like  an  answer  m 
chancery  in  some  respects;  and  therefore  the  party  producing  them  was  entitled  to 
have  the  whole  read,  if  the  other  party  read  anyportkm  of  them;  (Lawrence  v.Oceso 
Ins.  Co.,  11  Johns.  Rep.  341,  360,  per  Thompson,  C.  J.;)  under  such  circum- 
stances, like  an  answer,  they  would,  it  seems,  be  prima  facie  evidence  of  the  facts  stated 
in  them  as  in  favor  of  the  party  required  to  produce  them,  liable  to  be  disproved  by 
the  opposite  party.    See  as  to  answers  in  chancery,  ante,  note  647,  p.  939. 

The  practice  under  the  above  New- York  statute  and  rules,  and  several  < 
in  relation  to  both,  will  be  seen  by  reference  to  Grah.  N.  Y.  Prac.  534,  et  seq. 
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By  the  15th  lectioo  of  the  judicial  act,  (S  L.  of  U.  States  63,)  the  United  States 
ooortsare  empowered,  in  the  trial  ofaetioDB  at  law,  on  motion  and  due  notice  thereof 
being  given,  to  require  the  parties  to  produce  hooks  or  writings  in  their  possession  or 
power,  which  contain  eTidenoe  pertinent  to  the  issue,  in  cases  and  under  circumstan- 
ees  where  they  might  be  compelled  to  produce  the  same  by  the  ordinary  rules  in  chan- 
eeiy ;  and  if  a  plaintiff  shall  fail  to  comply  with  such  order  to  produce  books  or  wri- 
tings, it  shsll  be  lawful  for  the  courts  respectively,  on  motion,  to  give  the  like  judg- 
ment for  the  defendant,  as  in  cases  of  non-suit ;  and  if  a  defendant  shall  fail  to  comply 
with  saeh  order  to  produce  books  or  writings,  it  shall  be  lawful  for  the  courts  respect- 
ively, on  motk>n  as  aforesaid,  to  give  judgooent  against  him  or  her  by  default. 

Where  an  application  was  made,  pursuant  to  the  foregoing  proviston,  in  behalf  of  a 
defendant,  at  the  suit  of  the  United  Ststes,  for  an  order  requiring  the  plaintiffii  to  pro- 
dnee  certain  papers,  alleged  to  be  on  file  in  the  public  offices  at  the  seat  of  government 
of  the  United  States,  and  of  which,  as  was  further  alleged,  the  officers  charged  with 
their  custody  had  refused  to  permit  copies  to  be  taken  ;  the  judge  for  the  northern 
diMrict  of  New- York,  to  whom  the  application  was  addressed,  expressed  strong  doubts 
whether  this  was  such  a  case  as  was  contemplated  by  the  act  of  congress ;  inasmuch 
IS  the  officers  of  the  government  were  not  parties  to  the  suit,  and  might  be  examined 
IS  wiuiesses.  (Conklin's  Treat,  p.  399.)  None  are  within  the  act  of  congress  except 
ptrties;  (United  States  v.  Twenty-eight  Packages,  1  Gilpin,  807 ;)  and  it  embraces, 
it  Kerns,  only  such  suits  wherein  a  judgment  by  de&ult  may  be  given  against  the  de- 
feodast,  which  can  be  enforced  by  execi\tion ;  and  hence,  if  the  proceeding  is  in  rem^ 
e.  g.  against  goods  as  forfeited,  the  act  does  not  apply.  (Id.)  Nor  will  the  court  in  any 
cue  compel  a  party  to  produce  evidence  which  woukl  subject  liim  to  a  finrfeiture. 
(Id.)  But  they  compelled  the  plaintiff,  in  ejectment,  to  produce  a  title  paper  to  land  in 
dispute,  where  the  instrument  went  merely  to  defeat  his  own  title,  though  the  defend- 
tnt  showed  no  title  in  himself.  (Hylton's  lessee  v.  Brown,  1  Wash.C.  C.  Rep.  S48.) 
This  was  on  the  ground  that,  in  equity,  a  discovery  in  a  similar  case  would  be  com- 
pelled. (Id.  p.  944.  See  Metcalf  v.  Harvey,  1  Yes.  348.)  Though  the  contrary  was 
expresBly  decided  on  a  former  trial  of  the  same  cause.    (1  Wash.  C.  C.  Rep.  398.) 

If  deeds  are  on  record,  the  court  will  not  grant  a  rule  on  the  party  in  whose  possess- 
ion the  originals  are,  to  produce  them,  unless  a  special  reason  for  it  be  assigned. 
(Geyger's  lessee  v.  Geyger,  8  DalL  Rep.  332.) 

IT  the  party  seeking  a  discovery  under  this  act,  intend  nonsuiting  the  plaintiff,  or  de- 
salting the  defendant,  as  the  case  may  be,  he  must  notify  the  opposite  side  that  he 
wQl  owve  the  court  lor  an  order  to  that  effect,  viz.  that  he  produce  the  papers,  or,  on 
Siiure,  that  a  nonsuit  be  awarded,  or  judgment  by  default  rendered.  (Bas  et  aL  v. 
Steele,  S  Wash.  C.  C.  Rep.  981.)  This  order  need  not  be  absolute  in  the  first  in- 
itanee,  but  may  be,  nin  cause  shall  be  shown  on  the  trial.  (Dunham  v.  Riley,  4  Wash. 
C.  C.  Rep.  136.)  Whether  the  notice  of  the  rule  to  produce,  Slc.  required  by  the  act, 
nnnt  be  served  on  the  party  or  his  attorney,  has  not,  we  believe,  been  distinctly  deci- 
ded. In  (xeyger^s  lessee  v.  Geyger,  cited  supra,  the  notice  was  served  on  the  attor- 
ney;  and  the  coart,  without  settling  the  point,  said,  **  we  will  always  keep  the  cause 
tinder  our  control  ibr  the  purpose  of  substantial  justice,  and  never  uutkx  either  party 
fO  he  entrapped.  !(  ibr  instance,  notice  is  served  on  an  attorney,  whose  client  lives 
«t  s  great  distance,  this  will  always  be  deemed  a  sufficient  reason  to  postpone  the  trial 
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an  action  to  recover  monies  received  by  the  defendant  under  an  award  of  comnuwoiH 
era,  a  notice  to  him  to  produce  all  letters,  papers  and  books,  in  his  possteiooi  relating 
to  such  moneys,  was  held  sufficient  to  authorize  parol  evidence  of  letters  coming  within 
the  rans^  of  the  notice.  (Vasse  v*  Mifflin^  4  Wash.  G.  C.  Rep.  519.)  It  will  not  do 
to  say,  that  the  accuracy  and  precision  of  special  pleading  is  necessary  in  notices  of  this 
kind ;  and  there  is  a  manifest  distinction  even  between  a  notice  to  quit,  and  notice  to  pKH 
duce.  (Per  Morton,  J.,  delivering  the  opinion  of  the  court  in  Bogart  v.  Brown,  5  Pick* 
Rep.  18, 19.)  Where  a  copy  of  the  paper  required  was  annexed  to  the  notice,  though 
it  appeared  by  the  testimony  of  witnesses,  that  the  supposed  copy  materially  differed 
from  the  original  in  one  particular,  it  was  held,  that  the  notice  was  sufficient  to  entitle 
the  party  to  give  parol  evidence  of  the  original,  it  being  manifest,  firom  all  the  circum- 
stances, that  the  adverse  party  must  have  understood  what  paper  was  intended  to  be 
referred  to.  (Bogart  v.  Brown,  supra.  See  S.  C.  wrongly  cited  from  5  Mass.  Rep. 
ante,  note  6,  p.  13.)  .A  subpcena  duces  (ectim,  served  on  the  attorney,  to  produce  the 
paper  required,  will  not  be  treated  as  a  sufficient  notice.  (McPherson  v.  j^thbone, 
7  Wend,  216, 219.) 

The  notice  will  be  insufficient  if  entitled  in  a  wrong  cause.  (1  Starkie^  G.  61 ,  cited 
in  Stark.  £v.  976,  n.  (f),  3d  Am.  ed.  See  ante,  note  6,  p.  13.)  In  an  action  by  A. 
and  B.,  assignees  of  C.,  (a  bankrupt,)  against  £.,  a  notice  to  produce  a  document  was 
entitled,  A.  and  B.,  assignees  of  C.  and  D.,  v.  £. ;  and  this  was  held  insufficient,  although 
A.  and  B.  were  in  fact  assignees  of  C.  and  D.  under  a  joint  commission.  (Harvey  et 
al.  V.  Morgan,  2  Stark.  Rep.  17, 19,  20.) 

A  notice  to  produce  a  paper  on  the  trialj  generally,  without  referring  to  any  partic- 
ular circuit,  is  not  spent  by  the  cause  not  being  tried  at  the  next  circuit ;  but  is  good 
and  operative  whenever  the  trial  comes  on.  (Jackson,  ex  dem.  tiurr,  et  al.  v.  Shear* 
man,  6  John.  Rep.  19.)  And,  where  a  party  to  a  suit  in  a  justice^s  court  had  given 
notice  to  produce  a  paper  on  the  trial,  it  was  hekl,  that  such  notice  was  sufficient  and 
operative  in  the  common  pleas,  the  cause  having  been  removed  there  by  appeal. 
(Wilson  V.  Gale,  4  Wend.  Rep.  623.)  In  North  Carolina,  a  notice  which  in  terms 
required  the  party  to  produce  a  paper,  on  his  trial  this  day,  was  deemed  operative 
whenever  the  trial  should  come  oo,  whether  on  the  day  mentioned,  or  any  other  day  of 
the  same  or  a  subsequent  term.    (State  v.  Kimbrough,  2  Dev.  Rep.  431,  438.) 


NOTE  836— p.  439. 

The  notice  must  be  reasonable  in  point  of  time ;  and  whether  it  is  so,  or  not,  is  a 
question  exclusively  for  the  court,  upon  which  they  are  to  exercise  a  sound  legal  dis- 
cretion in  reference  to  the  circumstances  of  each  particular  case.  (Per  Savagei  C.  J., 
in  Ulica  Ins.  Co.  v.  Caldwell,  3  Wend.  296.  Per  Wood  worth  J.,  in  Gorbam  v.  Gale, 
7  Cowen*s  Rep.  739.  §ee  also  M'Pherson  v.  Rathbone,  7  Wend.  216 ;  Hammond  v. 
Hopping,  13  Wend.  505,  508,  9,  per  Sutherland,  J. 

The  rule  in  Bryan  v.  Wagstaff,  cited  in  the  text,  proceeds  upon  the  ground,  that  a 
party  resident  abroad  is  presumed  to  have  left  with  his  attorney  all  papers  oecesaaiy 
to  the  conduct  of  his  cause.  (See  S.  P.  Drabble  v.  Donner,  Ry.  &  Mood.  N.  P.  B. 
47 ;  1  Carr.  &  Payne,  188,  S.  C.    And  see  Bryan  v.  Wagstaff,  on  error,  reported  8 
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DowL&RyLi208.    5  Barn*  &  Cress.  314.    2  Carr.  &  Payne  1^5,  S.  C.)    Wliether 
the  rule  applieB  id  any  case  except  where  the  defendant  is  resident  abroad,  ^lere. 
(See  Yice  v.  Anson,  1  Mood.  &  Malk.  96,  per  Tenterden  C.  J.    3  Carr.  &  Payne,  19, 
S.  C.    But  at  all  events^  ihe  papers  must  be  so  necessarily  connected  with  the  cause  as 
to  render  it  probable  tliat  they  would  have  been  lefl  with  the  attorney:  and  whei^lhis 
was  not  so,  and  the  notice  was  served  on  the  attorney  too  late  for  the  party  to  receive 
it  in  time  before  the  trial,  it  was  held  insufficient.    (Id.  See  Afialo  v.  Foudrinier,  I 
Mood,  k  Malk.  334,  n.  (a).    Rex  v.  Atwood,  K.  B.  sittings  af\er  Hilaiy  Term,  1S98, 
2  Harr.  Dig.  1098.  S.  P.)    In  Drabble  v.  Donner,  (Ry.  &  Mood.  N.  P.  Rep.  47,)  a 
notice  to  produce  Jetters  written  by  the  plaintiflfto  the  defendant,  who  was  a  foreigner, 
was  held  sufficient  when  served  four  days  before  the  trial,  though  the  defendant  had 
come  into  the  country  only  seven  months  before,  not  designing  to  change  his  residence, 
and  though  the  letters  were  written  eighteen  years  back,  and  were  addressed  to  the 
defeodant  at  his  foreign  domicil.    The  court  did  not  pretend  that  the  notice  was  suffi- 
cient to  enable  the  party  to  obtain  the  papers  from  his  residence,  but  went  upon  consid- 
erations of  the  inconvenience  and  delay  which  would  be  occasioned,  unless  inferior  ev- 
ideoee  were  received  under  such  circumstances.    (S.  C.  1  Carr  &  Payne,  188.)    The 
Eaglish  cases,  however,  generally  require  that  notices  to  produce  should  be  served  iti 
8uch  season  as  will  afllbrd  the  other  side  a  reasonable  opportunity  of  obtaining  the  pa- . 
per.    (See  Atkinson  v.  Carter,  2  Chitty's  Rep.  403.    Brown  v.  Waters,  1  Mood.  & 
Malk.  335.    Sims  v.  Kitchen,  5  Esp.  Rep,  46.    Houseman  v.  Roberts,  5  Carr.  & 
Payne,  394.)    A  cause  was  tried  on  Wednesday  morning  at  the  assises  ;  on  the  pre- 
vious Monday  evening  the  defendant's  attorney,  being  at  the  assizes  town,  and  nine- 
teen miles  from  his  office,  was  served  with  notice  to  produce  a  paper,  which  would 
pmbably  be  at  his  office ;  held,  that  the  service  was  too  late.    (Hargest  v.  Fathergill, 
5  Carr.  &  Payne,  803.)    Notice  was  given  to  the  attorney,  at  Billericay,  in  £ssex 
<»uoty,  to  produce  certain  deeds,  who  went  to  London  and  obtained  them ;  after- 
wards, and  on  Monday  preceding  the  day  of  trial,  which  was  appointed  for  Wednes- 
day, a  fresh  notice  was  given  to  the  attorney  to  produce  another  deed  ;  the  attorney 
stated  to  the  person  who  served  the  notice  tliat  he  had  not  the  deed,  but  that  if  the 
adverse  party  would  pay  the  expense  of  sending  a  messenger  for  them  to  London,  it 
should  be  had  :  thisofier  not  being  complied  with,  the  court  held  the  notice  insufficient, 
and  that  secondary  evidence  could  not  be  given.    Otherwise,  however,  it  seems,  ifthe 
party  bad  offered  to  pay  the  expense  of  sending.    (Doe,  ex  dem.  Curtis  v.  Spitty,  3 
Bam.  &  Adol.  183.)    A  prisoner  tried  at  the  assizes  on  Wednesday  for  setting  fire  to 
bis  house  with  intent  to  defraud  an  insurance  company,  was,  on  the  Monday  prece- 
ding, served  at  the  prison  with  a  notice  to  produce  the  policy  of  insurance  given  him 
by  the  company  ;  the  prisoner's  home  was  ten  miles  from  the  prison ;  and  held,  that 
the  prisoner  could  not  be  presumed  to  have  the  policy  in  his  possession  at  the  prison, 
and  as  the  trial  might  have  come  on  at  an  earlier  period,  the  notice  was  not  sufficient 
to  let  in  secondary  proof.    (Rex  v.  Ellicombe,  5  Carr.  &  Payne,  52!l.)    And  it  has 
beea  laid  down  generally,  that  a  notice  to  produce,  served  upon  a  prisoner,  after  the 
commencement  of  the  assizes  at  which  he  is  to  be  tried  for  felony,-  is  too  late.    (Rex  v. 
Howarth,  4  Carr.  &  Payne,  254.)    It  should  be  given  a  reasonable  time  before  the 
assizes.    (Id.)    When  the  party  does  not  live  at  the  assize  town,  it  should  be  served 
before  the  eomnuMJon  day.    (1  Mood.  Sl  Rob.  259.    Rose.  Cr.  £v.  1 1 .) 
Vol.  I.»  149 
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The  sufficiency  of  the  notice,  as  to  time,  has  been  considered  io  several  New-York 
cases.  The  notice  should,  in  general,  be  served  previous  to  the  circuit  at  which  the 
r4iU8e  is  tried.  How  long  previous,  however,  will  depend  on  circumstances.  Where 
a  party  resides  a  distance  from  the  circuit,  (e.  g.  twenty  miles,)  and  there  is  no  pre- 
sumption that  the  paper  was  brought  with  him  to  the  circuit,  a  notice  served  on  bis  at- 
torney, at  the  circuit,  will  not  be  deemed  reasonable.  (Gorham  v.  Gale,  7  Cowen's 
Rep.  7S9.)  The  party  or  his  attorney  ought  not  thus  to  be  compelled  to  leave  the 
court  in  quest  of  papers,  when,  perhaps,  during  the  interval,  the  cause  may  be  reached 
on  the  calendar.  (Id.  Utica  Ins.  Co.  v.  Caldwell,  8  Wend.  296,  per  Savage  C.  J. ; 
McPhersoi)  v.  Rathbone,  7  id.  219.)  Besides,  it  is  unreasonable  to  impose  on  a  party 
the  trouble  and  expense  of  sending  for  a  paper,  which,  had  the  other  party  exercised 
ordinary  dilligence,  might  have  been  avoided.  (Per  Woodworth  J.,  in  Grorbam  v. 
Gale,  supra,  p.  743,  4.)  See  Doe  ex  dem.  Curtis,  v.  Spitty,  3  Bam.  &  Adol.  183,  sta- 
ted supra.  In  the  case  of  the  Utica  Ins.  Co.  v.  Caldwell,  supra,  it  turned  oat  that  the 
paper  might  have  been  obtained  in  the  interval  between  the  notice  and  the  trial ;  yet 
the  notice  being  served  on  the  5th,  at  4  P.  M.,  to  produce  papera  which  were  at  New- 
York,  the  circuit  commencing  on  the  7th,  at  10  A.  M.,  at  Utica,  it  was  held  insaffi- 
cient ;  for  the  attorney  could  not  know  that  the  cause  would  not  be  reached,  or  that 
the  circuit  would  last  till  he  could  obtain  the  papers. 

When  the  paper  wanted,  however,  is  in  the  possession  of  the  party  or  his  attorney 
in  court,  or  is  so  very  near  by  that  it  can  be  obtained  without  delaying  the  trial,  a  no- 
tice at  the  circuit,  and  even  on  the  trial,  will  be  sufficient.  (Per  Savage  C.  J^  Utica 
Ins.  Co.  V.  Caldwell,  3  Wend.  296;  Per  Woodworth  J.,  Gorham  v.  Gale,  7  Cowen's 
Rep.  739.  McPheraon  v.  Rathbone,  7  Wend.  216.  Hanunond  v.  Hopping,  13  id. 
505.  Anonymous,  A  nth.  N.  P.  199.)  As  to  the  rule  on  this  subject  in  Maine  and 
South  Carolina,  see  Emerson  v.  Fish,  6  Greenl.  Rep.  206 ;  Pickering  v.  Myers,  8  Bail. 
Rep.  U3,  114.  In  Vermont,  notice  on  the  trial  is  not  sufficient,  even  though  the  paper 
be  in  court;  (Semble,  Durkee  v.  Leland,  4  Verm.  Rep.  612,  615 ;)  and  such,  indeed, 
appeara  to  be  the  rule  in  England.  (See  post  p.  443, 4,  5,  of  the  text)  In  the  circuit 
court  of  the  United  States,  sitting  in  Pennsylvania,  the  principle  of  the  above  New- 
York  cases  was  acted  upon.  (Rhodes'  lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  713, 
718. 

The  question,  whether  the  paper  is  in.  court,  is  sometimes  settled  by^direct  evidence 
of  the  fact ;  and  even  the  attorney  of  the  party  required  to  produce,  may  be  compelled 
to  testify  on  this  point.  (Rhodes'  lessee  v.  Selin,  supra ;  also  ante,  note  279,  p.  S77, 
and  the  cases  there  cited :  but  see  per  Williams  C.  J.,  in  Durkee  v.  Leland,  4  Vem. 
Rep.  615.)  Ill  other  cases  the  fact  may  be  presumed  from  the  nature  of  the  paper  re- 
quired, and  its  particular  connection  with  the  cause.  Accordingly,  where  the  suit  was 
on  a  note,  to  which  the  defence  of  usury  was  set  up,  the  plaintiff  being  fully  apprised 
that  such  defence  would  be  insisted  on  ;  held,  that  a  note  given  for  the  extra  interest, 
contemporaneously  with  the  one  sued  upon,  might,  from  its  connection  with  the  cauae 
and  the  nature  of  the  instrument,  be  fairly  presumed  to  be  in  possession  of  the  party 
or  his  counsel  in  court,  and  therefore,  that  notice  to  produce  given  pending  the  trial 
would  be  sufficient.  (Hammond  v.  Hopping,  supra.)  Such  presumption,  however, 
may  be  rebutted,  by  the  oath  of  the  attorney  or  party ;  but  unless  this  is  done,  secon- 
dary evidence  will  be  received.  (Id.)  As  to  the  presumption  of  posseasion,  generaHyy 
see  the  next  succeeding  note. 
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.  NOTE  857— p.  440. 

The  writings  required  must,  in  some  way  or  other,  be  shown  in  the  party's  possession 
or  power,  before  it  can  be  said  that  he  is  in  fault  for  not  producing  them,  and  conse- 
quently before  secondary  evidence  of  their  contents  is  received,  or  any  inference 
made  against  him  from  their  non-production.  (See  per  Sutherland,  J.,  in  Life  &  Fire 
Ins.  Co.  V.  The  Mechanic's  Fire  Ins.  Co.,  7  Wend.  34.  Per  Taylor,  C.  J.,  in  Nichol- 
»Q  V.  Billiard,  1  N.  Car.  Law  Repos.  254.  Per  Johnson,  J.,  in  Reid  v.  Colcock,  1 
Nott  &  M'Cord,  592,  604.    M'Kellip  v.  M'llhenny,  4  Watts' Rep.  818,  819.) 

Some  cases  as  to  the  mode  of  proving  the  fact  of  possession,  will  be  found  in  our 
next  preceding  note.  It  cannot  be  made  out  as  against  one  defendant  by  the  declara- 
tions of  his  co-defendants,  unless  a  joint  liability  in  all  be  first  shown.  (Bir^eck  v* 
Tucker,  2  Hall's  Rep.  N.  Y.  C.  P.,  121 ;  see  also  ante,  note  170,  p.  171,  2.) 

But  possession  is  frequently  presumed  from  the  nature  of  the  paper,  as  well  as  other 
circumstances,  indicative  of  its  place  of  custody.  The  enquiry,  in  the  first  instance, 
may  generally  be  determined  by  ascertaining  to  whom  the  possession  rightfully  be- 
longs; for,  in  the  absence  of  proof  to  the  contrary,  the  law  will  presume  that  the  per- 
son entitled  holds  the  custody.  Thus  an  appointment  of  an  officer  as  overseer  was  pre- 
sumed to  be  in  his  possession.  (Rex  v.  Leicester,  1  Barn.  &  Aid.  17S.)  On  the  gen- 
eral question  as  to  the  person  to  whose  possession  title  deeds  belong,  see  Lord  Buck- 
hurst's  case,  1  Coke's  Rep.  1.  A  party  claiming  under  a  deed  with  general  warranty, 
though  presumed  to  possess  the  deed  to  himself,  is  not  supposed  to  hold  the  title  pa- 
pers anterior  to  such  deed;  they  are  presumed  to  be  in  the  hands  of  the  warrantor. 
(Cooke's  leasee  v.  Hunter,  2  Tenn.  Rep.  (Overt.)  1 18.  Nicholson  v.  Hilliard,  1  N.  Car. 
I<aw  Repos.  258,  4.  Jackson,  ex.  dem.  Gillespy,  v.  Woolsey,  1 1  John.  Rep.  458.) 
Where,  however,  land  is  sold  without  warranty,  or  with  warranty  only  against  the  feoffor 
and  his  heirs,  the  purchaser  is  presumed  to  have  the  anterior  deeds.  (Nicholson  v.  Hill- 
iard, supra.)  Otherwise,  however,  in  Maine;  for  there,  it  is  said,  the  universal  practice  is 
ibr  every  man  to  retain  ]x>ssession  of  deeds  to  himself  Hence,  the  grantee  is  presum- 
ed to  possess  none  o^  the  title  papers  anterior  to  his  own  deed.  (Knox  v.  Silloway, 
1  Fairf.  Rep.  216,  217.)  So,  sem^Ze,  in  the  New-England  states  generally.  (Said,  in 
id.  SeeSoutherin  v.  Mendum,  5  N.  Hamp.  Rep.  428 ;  Eaton  v.  Campbell,  7  Pick.  10* 
Pofgoard  v.  Smith,  S  id.  272.)  A  purchaser  at  a  sheriff'^s  sale  is  not  supposed  to  have 
the  custody  of  the  title  deeds,  except  the  one  to  himself.  (Nicholson  v.  Hilliard, 
Bopra.)  But  see  per  Tilghman,  C.  J.,  in  Little  v.  Delancey,  5  Binn.  270.  Documents 
relatbg  to  a  reversionary  estate,  were  presumed  in  possession  of  the  assignee. 
(Goodtiile  v.  Saville,  16  East,  91,  n  (a).)  Trustees,  in  &  deed  of  settlement,  may  be 
supposed  Xo  have  the  custody  of  that;  but  the  title  deeds  are,  in  genetal,  the  muni- 
mcats  of  the  settlor.  (Fury  v.  Smith,  1  Hud.  &  Brooke,  7S5,  749,  per  Bushe,  C.  J.) 
Where  it  appeared  that  muniments  of  the  plaintiff's  title  were  in  the  hands  of  his 
counsel  on  a  former  trial,  held,  that  they  must  be  presumed  in  his  possession,  or  under 
his'eoDtrol,  so  far  as  to  render  operative  a  notice  to  produce,  served  upon  the  plaintiff. 
(M'Kellip  v.  MUhenny,  4  Watts'  Rep.  318,  319.)  Proof  that  a  letter  was  sent,  pur- 
porting to  eocbse  a  bill,  and  that  a  bill  answering  the  description  in  the  letter  wat 
shortly  afWr  in  the  possession  of  the  party,  was  held  presumptive  evidence  that  he  re- 
ceived both  letter  and  bill.    (Rieran  v.  Johnson,  1  Stark.  Rep.  109.)    The  fact  of  a 
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letter  having  been  sent  to  a  lady  some  years  before  her  death,  was  held  not  sufficient 
to  raise  a  presumption  of  its  being  in  the  custody  of  her  executrix  three  or  four  years 
after  her  death.    (Drew  v.  Dumborough,  2  Carr.  &  Payne,  19S.) 

In  some  of  tlie  states,  where  a  prima  facie  case  of  possession  is  made  out  against  a 
parly  notified  to  produce  a  paper,  he  may  be  sworn  tu  prove  the  contrary.  Such  is  the 
law  in  Pennsylvania.  (Wood  v.  Connell,  2  Whart.  Rep.  5S2.)  But  a  party  sworn 
lor  this  purpose,  cannot  be  allowed  to  testify  generally  as  to  the  v^ry  gist  of  tlie  cause. 
(Id.)  In  the  circuit  court  of  the  U.  States,  held,  that  though  the  party  might  purge 
himself  by  swearing  he  had  not  the  paper  in  his  possession,  or  had  diligently  searched 
but  could  not  find  it,  yet  he  could  not  be  obliged  to  answer  whether  he  had  not  received 
such  a  paper.  (Vassee  v.  Mifilin,  4  Wash.  C.  C.  Rep.  519.)  Nor  is  he  obliged  to 
testify  at  all,  but  he  generally  does  so  in  order  to  avoid  the  inferences  which  might  oth- 
erwise 1)6  made  against  him.  (Wood  v.  Connell,  2  VThart.  Rep.  562,  3.)  As  to  this 
doctrine  in  New- York,  see  Hammond  v.  Hopping,  13  Wend.  505.  But  the  attorney 
of  the  party  msy  be  compelled  to  testify.  (See  Rhoades'  lessee  v.  Selin,  4  Wash.  C. 
C.  Rep.  715,  718;  ante,  note  287,  p.  281,  and  the  cases  there  cited ;  also  ante,  note 
886,  p.  1186.) 

The  operation  of  a  notice  to  produce  cannot  be  defeated,  by  the  party  subsequently 
transferring  the  custody  of  the  paper  to  another  person  ;  for  such  conduct,  if  sanction- 
ed, ma;hl  compel  the  opposite  party  tu  call  a  most  unwilling  witness.  (Per  Best,  C.  J., 
ill  Best  V.  Osborne,  1  Carr.  &  Payne,  682.  Knight  v.  Martin,  1  Gow.  26.)  Evea 
where  the  party,  in  good  faith,  lets  the  paper  go  out  of  his  hands,  after  notice,  he  ought 
to  apprise  the  other  party  of  it,  so  that  ho  may  know  where  to  find  it.  (Jackson,  ex 
dem.  Burr,  v.  Shearman,  6  John.  Rep.  18,  21.)  Where  notice  had  been  given  to  tlie 
party,  and  upon  a  second  trial,  was  served  upon  the  attorney,  who  informed  the  parly 
serving  it,  that  the  instrument  had  been  assigned,  without  his  privity,  to  some  one  he 
did  not  know ;  held,  that  the  notice  was  insufiicient  without  further  inquiry  from  the 
party.  (Leeds  v.  Cook,  4  Elsp.  Rep.  256.)  See  Fury  v.  Smith,  1  Hud.  &  Brooke, 
735, 738,  9.) 


NOTE  838— p.  440. 

But  the  privity  must  distinctly  appear.  Accordingly,  in  an  actk>D  against  severs!, 
as  owners  of  a  ship,  to  recover  for  materials  furnished  the  vessel,  H.,  one  of  the  de- 
fendants, severed  from  the  rest,  who  all  were  willing  a  verdict  should  pass  for  the 
plaintiff,  provided  H.  were  made  liable  also.  H.  defended  on  the  ground  that  his  in- 
terest in  the  vessel  was  merely  that  of  a  mortgagee  out  of  possession,  that  the  mate- 
rials were  not  furnished  on  his  credit,  and  that  though  the  other  defendants,  beinf^ 
owners,  were  liable,  he  was  not.  It  appeared  that  after  the  materials  were  furnished, 
the  vessel  was  put  in  use,  and  one  R.  appointed  ship's  husband,  (H.  however,  having 
nothing  to  do  with  this,)  and  all  the  books  and  accounts  relating  to  the  vessel  were 
afkr  that  lime,  kept  by  R.  Notice  had  been  given  by  the  plaintiff  to  H.'8  attorney 
to  produce  the  books  of  the  ship  kept  by  R.,  and,  on  the  trial,  H.  was  called  upon  to 
produce  them,  or  submit  to  have  parol  evidence  received  of  their  contents;  the  other 
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defeodaiits  admitting  the  books  to  be  in  H.'8  hands.  But  held,  that  the  notice  did  not 
lay  H.  under  an  obligation  to  bring  them  forward,  and  that  aecondary  evidence  could 
uot  be  received.  "  There  was  no  proof  that  tliey  were  in  H.'s  hands"  say  the  court, 
**  and  the  admissions  of  the  other  defendants,  as  to  that  fact,  could  not  prejudice  his 
rights.  If  tlie  books  were  in  R.'s  hands,  he  should  have  been  compelled  to  produce 
tliem  in  the  ordinary  way,  by  a  mbpcena  duces  tecum.  At  all  events,  parol  evidence 
ol  their  contents,  could  not  be  given  as  against  H.,  until  the  fact  was  proved  that  the 
books  were  under  his  charge."  (Birbeck  v.  Tucker,  3  Hall's  Rep.  N.  Y.  C.  P.  1^1, 
13S.) 

lasD  action  of  trespass,  assault  and  battery,  the  defendant  justified  under  one  Y., 
who,  as  bail  for  the  plaintiff,  had  undertaken  to  surrender  him ;  the  defendant,  who 
was  keeper  of  a  lock-up  house,  under  the  directions  of  Y.  took  the  plaintiff  there;  and 
while  at  that  pUice,  the  plaintiff's  attorney  handed  V.  a  paper,  which  the  defendant 
had  received  notice  to  produce.  Best,  C.  J.,  held,  that  the  plaintiff  had  not  gone  far 
eoough— that  tracing  the  paper  to  Y.'s  hands,  was  merely  tracing  it  to  one  acting  in 
an  independent  character.  (Evans  v.  Sweet,  Ry.  &  Mood.  83.  1  Carr.  &  Payne, 
S77,  S.  C.)  Otherwise,  Bemble,  had  the  paper,  instead  of  being  traced  to  Y.'s  hands, 
aod  DO  farther,  been  lefl  with  a  servant  of  the  defendant  at  his  dwelling  house.  (Id. 
See  Prichard  v.  Symmonds,  Bull.  N.  P.  254 ;  Rex  v.  Pearce,  Peake's  N.  P.  Rep.  75.) 

Where  the  plaintiff,  who  had  been  secretary  to  the  committee  of  a  charitable  socie- 
ty, sued  three  of  the  committee  for  his  salary,  after  a  dissolution  of  the  society,  and  it 
appeared  that  the  resolution  under  which  the  plaintiff  had  been  employed,  was  enter- 
ed ia  a  book,  which,  during  his  engagement,  was  under  his  charge;  held,  that  the 
book  appearing  to  be  in  the  possession  of  another  member  of  the  committee,  notice  to 
produce  it,  served  on  the  defendants,  would  not  authorize  secondary  evidence  of  its 
cooteots.  The  plaintiff  should  have  served  the  member,  who  held  the  book^  with  a 
ttApana  duces  tecum.    (Whitford  v.  Tutin,  10  Bing.  395.) 

A  notice  to  produce,  served  on  two  joint  executors,  is  sufEcient  it  seems  as  against 
lioth,  though  the  one  to  whose  possession  solely,  the  paper  is  traced,  has  let  judgment 
go  by  default.    (Beckwith  v.  Benner,  6  Carr.  &  Payne,  681,  per  Gurney,  B.) 


NOTE  839— p.  440. 


See  Burton  v.  Payne,  2  Carr.  &  Payne,  520,  S.  P. 

Where  a  lease  belonging  to  the  plaintiff  was  in  the  court  of  chancery,  but  it  did  not 
appear  by  what  means  it  came  there,  the  court  presumed  it  placed  there  at  the  in- 
•UDce  of  the  plaintiff,  and  that  it  was  liable  to  be  withdrawn  on  his  application :  For 
^  purposes  of  notice  to  produce,  it  was,  consequently,  still  considered  under  his  con* 
^1  and  in  his  possession.  (Jackson,  ex  dera.  Burr,  et  al.  ▼.  Shearman,  6  Johns. 
Rep.  19. 21.)    See  Bkx>d  v.  Harrington,  8  Pick.  Rep.  553. 

ir  a  private  paper  is  in  a  public  office,  and  as  much  under  the  control  of  the  one 
l*rty  as  the  other,  the  party  wishing  to  avail  himself  of  it  should  obtain  it;  he  cannot, 
it  seeoK,  give  notice  to  his  adversary  to  produce  it,  and  then,  on  failure,  resort  to  sec- 
ODdary  evidence.  (Blood  v.  Harrington,  8  Pick.  652,  654,  6.  Williams  v.  Mundie, 
^y.«tMood.N.P.Rep.l8.) 
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Where  a  paper  was  traced  to  the  hands  of  the  party's  agent,  notice  having  beea 
served  to  produce  it ;  and  the  party  showed  that  the  paper  had  been  delivered  to  the 
stamp  office,  by  the  agent,  to  have  it  stamped,  but  when  the  notice  was  served,  said 
nothing  about  it— Per  Best,  C.  J.,  "  The  case  is  new,  but  I  am  of  opinioD,  on  the 
common  sense  of  the  thing,  that  when  one  party  has  notice  to  produce  a  particular  in- 
strument, and  does  not  say  that  he  has  it  not,  but  has  delivered  it  to  the  stamp  office, 
the  other  party  ought  to  be  allowed  to  give  parol  evidence  of  its  contents."  (Sinclair 
V.  Stevenson,  1  Carr.  &  Payne,  55^.} 


NOTE  840--p.  441. 


See  S.  C,  3  fiing.  164 ;  10  Moore,  564. 

The  possession  by  the  attorney  is  the  possession  of  the  client,  (or  this  purpose;  and 
therefore,  wjbere  notice  to  the  party  personally  is  allowed,  as  in  England,  it  will  be  op- 
erative even  though  the  paper  be  in  the  hands  of  his  attorney.  Accordingly,  on  an 
indictment  for  uttering  a  forged  deed,  it  appearing  that  the  deed,  alleged  to  have  been 
forged,  was  produced  in  evidence  by  the  prisoner's  attorney  on  the  trial  of  an  eject- 
ment, in  which  the  prisoner  was  lessor  of  the  plaintiff;  and  that,  after  the  trial,  it  was 
returned  to  Ihe  prisoner's  attorney ;  held,  that  if  the  prisoner  did  not  produce  the  deed, 
he  having  had  notice  to  produce  it,  secondary  evidence  might  be  given  of  its  contents, 
without  calling  the  attorney  to  prove  what  he  had  done  with  the  deed.  (Rex  v.  Hun- 
ter, 4  Carr.  &  Payne,  148.) 

Inferior  evidence  of  deeds  was  allowed  on  the  part  of  the  plaintiff,  after  a  notice 
served  upon  the  defendant's  attorney,  who  formerly  possessed  them  as  attorney  for 
another  person  sued  by  the  plaintiff  for  a  part  of  the  same  premises,  though  such  deeds 
were  not  proved  ever  to  have  been  in  the  present  defendant's  possession.  (Den,  ex 
dem.  Popino,  v.  McAllister,  2  Halst.  46.) 

In  the  case  of  a  corporation  whose  books  are  wanted  by  a  party  suing  them,  tbe 
latter  may  give  notice  to  the  attorney  of  the  corporation.  (Thayer  v.  Middlesex  Mu- 
tual Fire  Ins.  Co.  10  Pick.  326,  SSO.)  It  seems,  however,  that  the  attorney  on  record, 
or  who  appears  for  the  corporation  in  the  particular  case,  is  the  one  meant;  and  not 
the  general  attorney  of  the  body.    (See  id.) 


NOTE  841— p.  441. 


The  English  judges  have  very  uniformly  held,  that  if  a  party  calls  for  a  paper  under 
a  notice  to  produce,  and  inspects  it,  he  cannot  object  to  its  being  read  and  treated  as 
his  own  evidence,  if  it  is  at  all  pertinent  to  the  issue.  (See  per  Park,  J.  in  Wilson  v. 
Bowie,  1  Carr.  &  Payne,  8 ;  and  note  (a)  to  the  same  case.)  In  a  very  recent  case 
the  rule  seems  to  be  laid  down  tlius — that  if  during  the  cross-examination  of  a  witnesi, 
the  counsel  examining  calls  for  a  document  under  a  notice  to  produce,  and  on  its  being 
produced,  examines  it,  so  as  to  become  acquainted  wUh  Us  eorUenU,  he  will  be  bound  to 
put  it  in  as  evidence  on  his  side.    (Calvert  v.  Flower,  7  Carr.  &  Payne,  S86.) 

We  find  but  few  American  cases  on  this  subject.  In  Jordan  v.  Wilkins,  (2  Wasb* 
C.  C.  Rep.  482, 484,  note,)  the  defendant  produced  certain  papers  under  a  notice  from 
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the  other  side,  and  prayed  the  opinion  of  the  court  whetlier  he  was  obliged  to  show 
them  to  the  adversary,  until  the  latter  declared  his  intention  of  using  them.  And  held, 
that  he  was  not ;  that  the  plaiutiffhad  no  right  to  see  the  contents  but  on  this  condi- 
tion* Whether  such  is  the  law  in  Pennsylvania,  quere.  (Farmers'  and  Mechanics' 
Bank,  6  Ser.  &  Rawle,  2d3.)  SembUy  that  merely  calling  lor  and  inspecting  the 
papeiB  produced  under  a  notice,  will  not  render  them  evidence.  (Withers  v.  Gillespy, 
7  Serg.  &  Rawle,  14.)  At  all  events,  papers  called  for,  not  under  a  notice,  but  as  an 
act  of  courtesy,  are  not  within  the  rule ;  and  the  party  invoking  them  under  such  cir- 
cumstances, neither  lays  himself  under  an  obligation  to  use  them  as  evidence,  nor  does 
he  make  them  evidence  for  the  opposite  side.  (Id.)  And  the  mere  notice  to  produce 
papers,  never  makes  tliem  evidence  for  the  adverse  party ;  if  the  party  giving  notice 
choose  afUrward  to  waive  reading  the  paper  in  evidence,  he  is  at  liberty  to  do  so* 
(Blight  V.  Ashley,  1  Peters'  G.  G.  Rep.  15,  2ft.  Willings  v.  Consequa,  id.  SOS,  311.) 
Nor  can  the  paper  be  used  for  the  adverse  party,  even  though  called  for  aod  produced 
under  notice,  unless  pertinent  and  competent  in  itself.  (Hylton's  lessee  v.  Brown,  1 
Wash.  C.C.  Rep.  348.) 

The  English  rule,  that  a  party  calling  for  a  paper  under  a  notice  to  produce,  and  in- 
specting it,  thereby  obliges  himself  to  consent  that  it  shall  be  evidence,  was  at  one 
penod  supposed  to  be  the  law  of  New-York.  (Lawrence  v.  Van  Home,  1  Gain.  Rep, 
276.)  But  afterward  when  the  point  was  again  brought  under  consideratk)n,  though 
incidently,  Spencer,  J.,  delivering  the  opinion  of  the  court,  repudiated  the  doctrine,  and 
said,  that  Lawrence  v.  Van  Home  settled  nothing;  that  the  then  chief  justice  (Rad- 
cli&)  expressed  no  decided  opinion  on  the  question,  and  the  rest  of  the  court  were 
equaUy  divided.  He  maintained  that  the  notice  to  produce,  and  calling  for  the  inspec- 
tkm,  ought  to  be  considered  analogous  to  a  bill  for  discovery,  "  where  most  certainly 
the  answer  is  not  evidence  for  the  adverse  party."  (Kenny  v.  Glarkson,  1  John.  Riep, 
385, 395.  Per  Thompson,  J.,  in  Lawrence  v.  Van  Home,  supra.)  The  scmplee 
against  adopting  the  English  rule  seem  to  have  arisen  mainly  from  the  notion,  that  un~ 
leas  the  party  might  inspect  the  instrument  on  its  production,  without  rendering  it  evi- 
^eoce,  he  would  in  many  cases  be  needlessly  driven  into  chancery  for  a  discovery. 
(See  per  Thompson,  J.,  in  Lawrence  v.  Van  Home,  supra ;  also  per  Spencer,  J.,  in 
Keany  v.  Glarkson,  supra.)  Regarding  the  point  as  still  an  unsettled  one  in  this  state, 
it  oiay  be,  that  since  the  revised  statutes  and  the  mles  of  our  supreme  court,  noticed 
ante,  note  832,  p.  1179,  so  materially  enlarging  the  power  of  compelling  discovery  at 
law,  there  will  be  less  reluctance,  (as  there  is  now  less  reason  for  it,)  in  following  the 
coarse  of  the  English  courts.    (See  Grab.  N.  Y.  Prac.  531,  2d  ed.) 

The  rule  in  Delaware  is,  that  a  party,  calling  for  papers  from  the  other  side  under  a 
aotiee  to  produce,  and  inspecting  them^  makes  them  evidence.  (Randel  v.  Ghesapeake 
aod  I>elaware  Ganal  Go.  1  Harringt.  Rep.  233, 284.) 

It  will  be  seen  from  the  foregoing  cases,  that  the  only  appearance  of  conflict  has  been, 
as  to  whether  the  act  o^perunng  or  inspecting  the  paper,  would  lay  the  party  calling 
for  it,  pursuant  to  notice,  under  the  obligation  of  considering  it  evidence.  That  merely 
^^^gfor  the  paper  is  not  enough  to  produce  such  consequence,  seems  agreed.  And 
it  is  equally  clear  on  the  other  liand,  that  if  the  party  calling  for  a  paper  under  a  notice, 
aettttUy  ma  it  as  evidence,  he  thereby  renders  it  evidence  for  his  adversary ;  to  what 
extent  will  be  aeeo  hereafler. 
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note  usurious,  and  that  the  extra  interest  was  contained  in  a  small  note  which  was 
given  to  the  plaintiff  at  the  same  lin^e  with  the  one  declared  on ;  held,  that  the  de- 
fendant miglit  give  seeondary  evidenceoftl^  small  note,  without  giving  the  plaintiff 
notice  to  produce  it.    (Hammond  v.  Hfidatt^^JS  Jl^end,  505.) 

But  it  is  not  enough  that  the  writing  be  merely  referred  to,  in  the  p1eadin|{8  of  the 
party  requiring  the  instrument.  Accordingly,  in  Pennsylvania,  where  the  plaintiff 
declared  for  the  breach  of  an  agreement,  in  not  keeping  fair  and  regular  booksp— and  ii 
appeared  on  the  trial  that  the  defendant  kept  several  books,  viz.  a  ledger,  day-book, 
invoice-book,  and  a  book  of  sales,  all  of  which  except  the  last  were  produced ;  it  was 
held,  that  parol  evidence  of  the  contents  of  the  absent  b<iok  was  not  admissible,  witboat 
notice;  the  declaration  not  being  sufficient  to  apprise  the  party  that  it  was  wanted. 
(Alexander  v.  Coulter,  3  Ser.  &  Rawie,  494.) 

On  the  general  principle  of  implied  notice  by  the  pleadings,  it  seems  that,  in  England, 
a  written  notice  of  the  dishonor  of  a  bill,  may  be  proved  by  inferior  evidence,  without 
showing  notice  to  produce,  where  the  action  is  on  the  very  bill  to  which  the  notice 
relates.  (See  Kine  v.  Beaumont,  S  Brod.  &.  Bing.  440,  in  connection  with  3  Surk. 
£v.  530,  31,  6th  Am.  ed.)  The  same  doctrine  has  been  recognized  in  North  Carolina, 
and  New  Hampshire.  (Leavitt  v.  Simms,  3  N.  Hamp.  Rep.  15.  Faribault  v.  Ely,  S 
Dev.  Rep.  66,  71,  2  )  So,  sevfUde,  in  Pennsylvania.  (Smith  v.  Hawtliorn,  9  Eawie, 
355,  358,  9.)  Though,  the  court,  in  Leavitt  v.  Simms,  did  not  put  their  deci8ion,upoB 
this  ground  independently ;  but  appear  to  have  gone  alaoon  the  general  ground  reoog^ 
nized  in  several  American  cases,  that  notice  to  produce  a  notice  is  unnecessary.  (See 
post,  note  850.)  la  England,  this  exception  to  the  rule  requiring  notice  to  produce, 
does  not  extend  beyond  notices  relating  to  bills  which  are  of  the  subject  matter  of  the 
action.  (Lanauze  v.  Palmer,  1  Mood.  &  Malk.  31, 33.  See  also  Affaio  v.  Fourdrinier, 
id.  334,  5,  n.  (a) ;  Vice  v.  Anson,  id.  96.) 


NOTE  844— p.  442. 

The  general  principle  of  the  cases  cited  in  our  next  preceding  note,  apply  no  kss  to 
criminal  than  to  civil  cases.  Accordingly,  on  an  indictment  for  stealing  a  written  in* 
Btrument,  the  prosecutor  need  give  no  notice  to  produce  it,  but  is  let  in,  at  once,  to 
give  secondary  evidence.  (The  People  v.  Hblbrook,  13  John.  Rep.  90.  Common- 
wealth v.  Messinger,  1  Bino.  Rep.  373.  See  also,  Alexander  v.  Coulter,  2  Serg.  fc 
Rawle494^  Pickering  v.  Myers,  3  Bail.  Rep.  113,  114;  Moore  v.  The  Comaion- 
wealth,  3  Leigh  701.) 

It  has  been  held  that,  in  a  prosecution  for  forgery,  no  notice  is  necessary  to  produce 
a  paper  in  the  hands  of  theilefendant,  though  such  paper  is  not  the  sublet  of  the  in- 
dictmenti  (United  States  v.  Doebler,  1  Bald.  Rep.  519,  533.)  Quere,  however,  un- 
less the  paper  be  so  connected  with  the  matter  of  the  prosecution,  as  that  the  defen- 
dant may  be  fairly  said  to  have  been  apprized  that  the  prosecutor  woukl  resort  toinlenor 
evidence,  in  case  the  paper  was  not  produced;  for,  the  object  of  giving  notice  is  toeoable 
the  prisoner  to  protect  himself  against  tl)e  falsity  of  such  evidence.  (See  per  HendeiaoBy 
C.  J.  in  State  v.  Kimbrough,  3  Dev.  Rep.  436 ;  Commonwealth  v.  Mestioger,  1  Binn. 
Rep.  273 ;  2  Russ.  on  Crimes  628,  Philadel.  ed.  of  1836.  Per  Southard,  J.  in  The  State 
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^•^uslro,  2  South.  Rep.  746 ;  The  Slate  v.  Polts,  4  Halst.  36,  58,  59,  ei  aeq.  1 
^itly'«  Cr.  Law  678,  9,  Sprinfirf.  ed.  ol  1886.) 

^^  Eoglaiid,  upon  the  trial  of  an  i&dictmeot  under  5  Geo.  2.  c.  95,  for  forging  a 

^«cd  of  release,  held,  that  the  prosecutor  could  not  go  into  -secondary  evidence  of  its 

intents,  unless  reasonahle  notice  to  produce  it  had  been  given ;  and  a  notice  given 

^^g  the  assizes  was  held  too  late.    (Rex  v.  Haworth,  4  Carr.  &.  Payne,  254 ;  see 

Bex  V.  Hunter,  id.  128 ;  S.  C.  S  id.  691.) 

Where  notice  would  be  entirely  nugatory ;  as  where  a  prisoner  indicted  for  forgery 
has  swallowed  the  instrument;  clearly  no  notice  to  produce  need  be  given;  (See 
Spragg's  case,  cited  by  Lord  Ellenborough  in  Hall  v.  Howd,  14  East,  276,  note ;  also 
Commonwealth  v.  Pendleton,  4  Leigh  694 ;  The  State  v.  Polls,  4  Halst.  26.) 

So,  if  the  forged  instrument  be  suppressed  by  the  prisoner,  parol  evidence  may  be 

given;  but  if  there  be  a  copy  which  can  be  sworn  to,  that  is  said  to  be  the  next  best 

evidence,  and  should  be  produced.    (United  States  v.  Britton,  2  Mason's  Rep.  464.) 

In  a  cml  action,  in  Connecticut,  under  a  statute  of  that  state,  giving  a  right  of 

action  to  the  person  injured  by  a  forged  note,  against  the  forger,  it  was  held,  that  the 

Bote  being  in  the  possession  of  the  de/endant,  notice  to  produce  it  was  unnecessary. 

{Ross,  y.  Bruce,  1  Day's  Rep.  IDO.) 


I^OTE  845— p.  443» 

SeeS.  P.  recognized  in  Pickering  v.  Myers,  2  Bail.  Rep.  113,  1 14. 

But,  where  a  person  who  had  the  possession  of  a  document  for  the  plaintiff,  came 
wrward  and  swore  as  a  witness  for  the  defendant,  that  he  had  searched  for,  but  could 
^^  find  it,  held,  that  this  did  not  entitle  tlje  defendant  to  give  secondary  evidence;  he 
•nooldhave  notified  the  plaintiff  to  produce  it.  (SmalUvood  v.  Mitchell,  2  Hayw. 
^.  145.) 

Where  a  party  has  fraudulently  possessed  himself  of  an  instrument,  helonging  to  the 
W»ite  party,  notice  to  produce  is  unnecessary.  (Per  Johnson,  J.  in  Gray  v.  Rema- 
in, 2  Rep.  Const.  Ct.  So.  Car,  65.  See  Garlock  v.  Geortner,  7  Wend.  198.)  If  the 
Ipfanior  in  a  deed  of  conveyance,  which  has  been  delivered  to  the  grantee,  surfepti- 
^usly  obuin  possession  of  it  before  it  is  registered,  the  grantee  or  those  claiming  un- 
<«rbiin,  may  give  parol  evidence  of  ibe  contents,  in  an  action  against  the  grantor,  or 
^^  claiming  under  him  by  conveyance  subsequent  with  knowledge  of  the  first  con- 
^y^oce,  without  proving  loss  or  giving  notice  to  produce  it  to  the  adverse  party. 
(Davis  V.  Spooner,  8  Pick.  Rep.  284.) 

Iq  a  late  English  case,  on  affidavit  showing  that  a  lease  had  been  stolen  from  the 
piiiotiffbya  servant,  at  the  instigation  of  the  defendant,  he  not  denying  the  fact  in  his 
ilBdavit,  tbe  court  made  a  rule  that  an  examined  copy  of  the  enrolment  should  begiv- 
tt  in  evidence  on  tbe  trial.    (Doe  ex  dem.  Pearson  v.  Ries,  7  Bing.  724.) 

Aod  where  tlie  plaintiff,  having  delivered  to  N.  as  A's  attorney,  a  hill,  in  which  he 
made  C.  bis  debtor,  afterwards  obtained  it  surreptitiously  from  N.,  and  then  sought  tf 
mite  N.  liable  for  the  same  account  charged  in  the  bill  against^C. ;  the  court  stayed 
Ibe  proceedings  till  the  plaintiff  delivered  a  copy  of  the  bill,  and  ordered  that  the  copy 
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should  be  evidence.  (Edington  ▼.  Nixon,  2  Bing.  N.  C.  3S40  The  oontents  of  pa- 
pers which  have  been  secreted,  in  order  1o  prevent  their  being  used  as  evidence,  may 
be  proved,  without  notice  to  produce.  (See  ante,  p.  442,  of  the  text.)  Where,  upon 
the  trial  of  an  indictment  for  passing  a  forged  instrument,  it  appeared  that  the  same 
had  been  secreted  to  protect  the  offender,  though  without  his  privity,  a  copy  ta- 
ken by  the  person  whose  name  was  charged  to  be  forged,  was  hehi  admissible. 
(Commonwealth  v.  Snell,  3  Mass.  R.  82.  See  S.  P.  United  States  v.  Doebler,  1  Bald. 
Rep.  519,  522.) 

So,  it  is  said,  notice  to  produce  is  unnecessary,  when  the  paper  is  in  the  hands  of  an 
accomplice.    (Id.  See  United  States  v.  Keyburn,  6  Peters'  Rep.  352,  366,  7.) 

Where,  in  the  case  of  a  vessel  seized  as  prize  of  war,  there  appeared  strong  reasons 
for  supposing,  that  the  papers  on  board  at  the  time  of  the  capture,  had  been  subtracted 
fraudulently  by  the  master  or  some  other  person  connected  with  the  voyage,  the  libel- 
lants  were  allowed  to  give  copies  in  evidence.    (The  Julia,  8  Cranch,  181, 193.) 


NOTE  846— p.  448. 


A  counterpart,  which  is  not  a  duplicate  original,  having  been  executed  by  one  party 
only,  is  admissible  against  the  party  who  executed  it,  to  prove  the  execution  of  the  oth- 
er part  which  it  recites,  though  no  notice  has  been  given  to  produce  the  original. 
But  as  against  a  third  person,  unless  he  claim  in  privity,  it  is  otherwise.  (1  Stark  £v. 
350, 1, 6th  Am.  ed.)  When  admissible,  its  operation  as  evidence  cannot  be  defeated  by 
the  opposite  party  showing  that  the  original  was  not  duly  stamped.  (Paul  v.  Meek, 
3  Younge&  Jer.  116.) 


NOTE  847— p.  443. 

On  a  trial  for  treason,  a  copy  of  a  circular  letter  inciting  to  insurrection,  was  ruled 
to  be  evidence  against  the  accused,  on  proof  merely  that  it  was  one  of  the  copies  actu- 
ally circulated  at  the  time  of  the  insurrection.  (United  States  v.  Mitchell,  2  DaD. 
Rep.  357.) 

A  case  constituting  a  very  striking  exception  to  the  general  rule,  requiring  notice  to 
produce,  came  before  the  supreme  court  of  the  U.  S.  The  plaintiff  had  signed  an 
agreement  by  which  he  undertook  to  rent  the  defendant's  farm  of  him,  and  speciiying 
the  conditions.  It  was  signed  by  the  plaintiff  only,  and  contained  no  express  stipula- 
tion on  the  side  of  the  defendant,  except  it  was  mentioned  that,  certain  taxes  which  the 
plaintiff  was  to  pay,  the  defendant  would  allow  out  of  the  rent.  The  action,  it  seems, 
was  brought  for  the  defendant's  not  leasing  and  delivering  possession.  On  the  trial, 
the  plaintiff  offered  to  read  in  evidence  a  copy  of  the  agreement,  admitted  to  be  whol- 
ly in  the  hand- writing  of  the  defendant.  And  it  was  held  competent  evidence,  with- 
out showing  any  notice  to  the  defendant  to  produce  the  original.  There  was  no  dis- 
pute as  to  the  execution  of  the  original ;  indeed,  the  opinion  of  the  court  shows  that 
that  fact  was  admitted  ;  and  they  presumed  that  the  copy  offered,  being  in  the  defend- 
ant's hand-writing,  had  come  to  the  plaintiff's  possession  by  the  defendant^  own  act. 
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The  court  (Trimble,  J.  deliveriog  the  opinion)  eoncede  the  general  rule  that,  in  ordi- 
narjr cases,  notice  to  produce  is  necessary;  but,  having  examined  the  numerous  adju- 
dications on  the  subjeei,  they  had  found  no  case  coming  up  to  this,  where  l)ie  copy  of- 
fered iras  made  by  the  party  against  whom  it  was  sought  to  he  used,  fiy  making 
and  deliTering  it,  they  said,  the  defendant  consented  that  it  should  be  considered  as 
genuine  and  true ;  and  it  wa»not  competent  for  him  to  allege,  against  his  own  act  and 
admission,  that  the  paper  does  not  contain  all  the  verity  and  certainty  of  the  original. 
(Camrfl  V.  Peake,  1  Peters'  Rep.  18,  52.) 

So  far,  the  court  viewed  the  paper  oflfered  as  a  copy  merely.  But,  under  the  circum- 
stances, and  to  the  purpose  for  which  it  was  sought  to  be  used,  they  said,  it  might 
fairly  be  regarded  as  an  original.  As  related  to  the  plaintiff's  contract,  it  was  a  copy; 
but  it  was  ofiered  abng  with  several  letters  of  the  defendant,  as  a  component  part  of 
the  evidence  to  show  the  defendant's  agreement  to  let  the  farm,  and  the  terms  of  that 
agreement ;  these  letters  did  not  appear  in  the  record,  and  the  court  said,  that  if  there 
was  a  supposable  case  where  the  paper  could  he  regarded  as  an  original,  and  there- 
fore not  objectionable  as  a  copy,  they  were  bound,  in  favor  of  the  decision  in  the  court 
below,  to  presume  such  a  case  was  presented.  They  then  put  the  hy];)othesi8,  (which 
they  say  is  allowable,)  that  the  paper  offered  was  enclosed  in  one  of  the  letters,  which, 
refcring  to  it,  went  on  to  state  the  terms  of  the  agreement  on  the  defendant's  part ; 
and  they  held  it  plain  that,  in  such  a  case,  the  enclosed  paper,  although  it  might  be  a 
mere  copy  as  it  respected  the  plaintiff's  part  of  the  contract,  would  be  truly  an  origin- 
al document  by  adoption  and  incorporation  with  the  letter,  as  much  as  the  letter  it- 
Klf.    (CanroO  v.  Peake,  supra.) 


NOTE  848— p.  445. 


S.  P.  Bate  V.  Kinaey,  cited  in  Rose.  Cr.  fiv.  10,  from  1  M.  &  R.  S8.  S.  C.  cited  S 
cutty's  Geo.  Prac.  835,  n.  (k)  from  1  Crom.  M.  &  Rose.  48.  For  the  American  ca- 
aea  oo  this  subject  see  ante,  note  836,  p.  1 186. 


NOTE  849— p.  445. 

la  England,  a  notice  to  produce  may  be  either  parol  or  written ;  and,  if  both  a  parol 
and  written  notice  has  been  given,  proof  of  either  is  sufficient.  (Smith  v.  Y.oung,  I 
Camp.  440.  Rose.  Ev.  4.  Rose.  Cr.  £v.  10.  3  Russ.  on  Cr.  6S9,  Phil.  ed.  1886. 
But  see  3  Chitty's  Gen.  Prac  835.) 

In  New-Tork,  however,  a  notice  to  produce  is  required,  by  the  rules  of  the  supreme 
coort,  to  be  in  writing.    (See  ante,  note  8S5,  p.  1 188.) 

In  most  of  the  United  States,  persons  interested,  and  even  parttea  to  the  record,  are 
competent  witnesses  to  prove  the  service  of  notice  to  produce.  (See  ante,  note  \%% 
p.  188,  and  the  cases  there  cited.  Jordon  v.  Cooper,  3  Ser.  &  Rawle,  576.  Smith 
V.  W  ilson,  1  Dev.  &  Batt  40.)  The  plaintiff  was  held  a  competent  witness  to  prove 
the  service  of  notice  of  the  cause  of  action,  required,  by  statute,  to  be  given  to  a  jus- 
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tioe  of  the  peace,  thirty  days  before  process  issued.  (Kidd  ▼.  Riddle,  3  Totes' 
Rep.  443.) 

Where  a  noticeor  demand,  not  required  to  be  in  writing,  is  served  upon  a  party  by 
reading  it  from  a  paper,  it  may  be  proved  by  the  person  who  read  it  without  produ- 
cing the  writing  or  excusing  its  absence.    (Blscic  v.  Ray,  1  Dev.  &  Bait.  334.) 

On  the  general  question  as  to  what  notices  should  be  in  writing,  it  has  been  held, 
that  where  a  statute  requires  reasonable  notice,  and  prescribes  no  form,  it  need  not  be 
in  writing.  (Rex  v.  Surry,  5  Barn.  &,  Aid.  539.)  A  statute  directing  notice  to  beleft 
at  a  particular  place,  contemplates  written  notice.  (Sem6^,  Gilbert  v.  The  Columbia 
Turnpike  Co.  3  John.  Cas.  107,  109.)  "  A  notice  in  legal  proceedings  means  a  writ* 
ten  notice."  (Said,  id.  p.  109.  See  the  dissenting  opinion  of  Bronson  J.,  15  Wend. 
438,  9,  430.)  But,  in  an  action  on  a  covenant  of  warranty  in  a  deed  of  lands,  from 
which  the  grantee  had  been  evicted,  held,  thaiparoi  notice  to  the  grantor,  of  the  eject- 
ment suit  against  the  grantee,  was  sufficient*  (Miner  v.  Clark,  15  Wend.  435.  See 
ante,'nole693,  p.  983.) 


NOTE  850— p.  446. 

Ttie  doctrine  of  the  text,  that  notice  to  produce  a  written  notice,  is  unoeceasary,  as 
a  preliminary  to  the  introduction  of  secondary  evidence  of  its  contents,  has  been  re- 
cognized and  acted  upon  in  various  American  cases.  Thus,  a  written  notice  to  quit 
may  be  proved  by  a  copy  made  by  the  person  who  served  the  original,  without  notice 
to  the  other  party  to  produce  the  latter.  (Eisenhari  v.  Slaymaker,  14  Serg.  &  Rawie 
153.)  So,  as  to  a  notice  of  the  dishonor  of  a  bill,  which  may  be  proved  by  a  copy 
made  at  the  time  of  the  original,  the  original  having  been  served  by  delivering  it  to 
the  party,  or  transmitting  it  to  him  by  mail.  (Johnson  v.  Haight,  13  John.  Rep. 
470.  Smyth  v.  Hawthorn,  3  Rawle  355.  Eagle  Bank?  v.  Chapin,  3  Pick.  180.  Tay- 
lor V.  Bank  of  Illinois,  7  Monroe,  576,  578.  Lindenberger  v.  Beall,  6  Wheat.  104. 
Contra,  see  Etie  v.  Sparks,  4  Mill.  Lou.  Rep.  463.)  And  the  party  may  resort  at 
once  to  parol  prtfof  of  the  contents  of  the  notice,  without  notice  to  produce  it,  unless  it 
appear  that  higher  evidence  is  within  his  power.  (Ekins  v.  Hanley,  3  Fox  k  Smith 
I,  3,  4.  Johnson  v.  Haight,  13  John.  Rep.  470,  1.  Taylor  v.  Bank  of  Illinois,  7 
Monroe,  576, 578.  Eagle  Bank  v.  Chapin,  3  Pick.  180.  Ackland  v.  Pearce,  3  Camp. 
601.  Lindenberger  v.  Beall,  6  Wheat.  104.  Leavitt  v.  Simes,  3  N.  Hamp.  Rep. 
14.  Faribault  v.  Ely,  3  Dev.  Rep.  67.  Smyth  v.  Hawthorn,  3  Rawle  355.)  Ac- 
cordingly also,  a  written  request  or  notice  to  repair  fences  is  provable  by  parol  evi- 
dence of  its  contents,  without  notice  to  produce  it  (Willoughby  v.  Carleton,  9  John. 
Rep.  136.)  And  a  written  abandonment,  in  an  insurance  case,  seems  to  stand  on  the 
same  principle.  (Peyton  v.  Hallett,  1  Cain.  Rep.  364;  and  see,  in  connection  with 
this  case,  Johnson  v.  Haight,  13  John.  Rep.  470,  471 ;  Mumford  v.  Bowne,  Anth.  N. 
P.  40,  41.)  Of  course  it  applies  to  notices  to  produce;  (Tower  v.  Wilson,  3Caio. 
Rep.  174 ;)  so,  as  to  the;  contents  of  notices  generally,  served  in  the  progress  of  a 
cause.  (Per  Savage,  C.  J.,  in  M'Fadden  v.  Kingsbury,  U  Wend.  669.  Per 
Toomer,  J.,  in  Faribault  v.  Ely,  3  Dev.  Rep.  68.) 

The  principle  of  the  exception  which  allows  secondary  evidence  of  written  noticesi 
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withoist  requiring  the  opposite  party  to  produce  the  eHginal,  has  been  said  to  e^cteod 
to  all  written  notices.  *'  For,  if  it  were  otherwise,  the  notice  to  produce  the  urigioa), 
could  be  proved  only  in  the  sanie  way  as  the  original  itself;  and  thus  a  fresh  necessi- 
ty would  be  constantly  arising  ad  infinitnm;  so,  that  the  party  would,  at  every  step* 
he  receding  instead  of  advancing."  (Per  Gibson,  J.,  in  Eisenhart  v-  Slaytnaker,  14 
Serg.  &  Rawle,  156.)  Besides,  the  other  party  having  the  original  in  his  possession, 
o^Xi  ^y  producing  it,  correct  any  mistake.    (Tower  v,  Wilspn,  3  Cain.  Rep.  174.) 

Mr.  Starkie  thinks,  that  the  exception  should  be  limited  in  practice,  as  he  says  it  is 
io  principle,  to  notices  to  produce.    He  denies  that  it  extends  to  notices  in  general, 
such  as  notices  of  the  dishonor  of  a  bill,  notices  to  quit,  &c.    The  particular  contents 
of  a  notice  to  quit,  he  says,  may  be  as  essential  to  the  cause  as  those  of  atiy  other 
document,  and  it  may  therefore  be  as  material  to  require  the  best  evidence :  its  con- 
tents create  or  vary  the  rights  of  the  parties ;  it  is  part  of  the  res  gestae;  and  the  ob- 
jection which  excludes  the. necessity  of  notice  to  produce  a  notice,  namely,  that  an  in-  . 
finite  series  of  notices  would  thus  be  rendered  necessary,  is  wholly  inapplicable^  the 
nature  and  object  of  the  two  documents  being  entirely  different.    (9  Stark.  £v.  530, 
6tb  Am.  ed.)     Indeed,  in  England,  it  would  seem,  that  thecases  are  not  easily  recon- 
tilable.    In  Orove  v.  Ware,  (ft  Stark.  Rep.  174)  an  action  was  brought  against  the 
surety  io  an  indemnity  bond,  conditioned  to  pay  the  plaintifl^  what  might  become  due 
from  the  principal,  on  an  account,  within  six  months  afler  notice.    Lord  j£llenborough 
beld,  that  in  order  to  let  the  plaintiff  into  proof  of  the  notice  given  to  the  defendant, 
(which  was  in  writing,)  the  plaintiff  roust  show  notice  to  produce  it ;  that  it  was  some- 
thiog  more  than  a  mere  notice;  it  was  a  statement  of  the  account  between  tl)e  plain- 
tiflb  and  the  priitcipal.    So,  his  lordship  held  in  another  case,  tliat  a  aotice  of  dishonor 
of  a  bill  could  not  be  proved,  without  showing  notice  to  produce  it,  and  this,  where  tlie 
action  was  on  the  very  bilf,  and  tlie  proof  offered,  was  a  copy  of  the  notice  sent  in  a 
letter  by  maiJ.    He  said  there  were  other  circumstances,  besides  the  general  fact  of 
aotice,  which  were  necessary  to  give  it  effect ;  such  as  the  date,  the  time  it  was  sent ; 
^  that,  to  ascertain  the  date,  the  post  mark  might  be  material.    He  was  therefore 
of  opiakm,  that  the  contents  could  not  be  proved  without  notice  to  produce  theorigin- 
aL  (LangdoQ  v.  Hulk,  5  'Esp.  Rep.  156,  157.)     The  same  doctri&e  was  hekl  by 
lord  Kenyon,  as  to  notice  of  dishonor  sent  by  letter.    "  Call  it  a  notice,"  he  said,  *^  or 
by  any  other  name;  it  is  still  a  letter,  and  mpst  be  proved  as  any  other  written  pa- 
per."   (Shaw  v.  Markham,  Peake's  Rep.  165.)    But,  a  few  years  af\er,  where  a  de- 
Band  in  trover  was  made  in  writing.  Lord  Kenyon  held  it  could  be  proved  by  a  copy» 
without  notice  to  produde ;  and  he  compared  it  to  a  notice  to  quit,  &c.  which  he  said 
vru  provable  by  a  duplicate  in  the  same,  way*    (Hammond  v.  Plank,  Peake^s  add. 
c>s.  9a)    So,  where  a  written  notice  of  dishonor  had  been  served,  by  leaving  it  at 
^  defendant's  house,  Le  Blanc,  J.,  ruled,  that  secondary  evidence  mjght  be  given, 
without  notice  to  produce,  and  he  also  likened  it  to  a  notice  to  quit    (Ackland  v. 
Scarce,  3  Camp.  599,  601.)    And  Lord  EUenborough,  in  1815,  was  of  opinion  that,  a 
^ter  acquainting  the  party  with  the  dishonor  of  a  bill,  was  in  the  nature  of  a  notice, 
^<1  that  it  was  unnecessary  to  prove  notke  to  produce  such  a  letter.    (Roberts  v. 
Bradahaw,  1  Stark.  Rep.  S8,  d9.)    In  a  case  before  the  common  pleas,  as  late  as 
1^3,  the  foregoing  decisions  seem  to  have  been  all  reviewed.     There,  a  copy  of  a 
letter  acquaintiDg  the  defendent  with  the  dishonor  of  a  bill,  taken  at  the  time  the 
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original  was  written^  was  offered.  The  judges,  after  argumeot,  adjourned  to  coqaire 
what  the  practice  in  the  King's  Bench  had  been,  and  subsequently  declared  the  result 
as  follows :  "  That  the  copy  of  an  original  letter,  giving  notice  of  the  dishonor  of  a 
bill,  is  admissible,  without  notice  to  produce  the  original."  (Kine  v.  Beaumont,  3 
Brod.  &  Bing.,  440.  S;  C,  cited  in  the  text  p.  445,  n.  (2.)  See  al80»  Ekins  ? .  Haniy, 
%  Fox  &  Smith,  1 .)  This  case,  it  ib  said,  was  probably  decided  on  the  ground  that  tbe 
action  was  on  the  very  bill  to  which  the  notice  related.  (3  Starkie's  £v.  5d0, 5S1, 6lh 
Am.  ed.)  And,  in  a  still  later  case,  it  was  held,  that  an  examined  copy  of  a  letter, 
giving  notice  of  the  dishonor  of  a  bill^  (not  the  subject  of  the  action,)  was  in  admisBt- 
ble,  without  notice  to  produce  the  original.  (By  Abbott,  C.  J.,  in  Lanauze  ▼.  Firmer, 
1  Mood.  &  Malk.,  dl.  See  ante,  note  843,  p.  1194.)  It  seems,  that  the  court  io 
Kine  v.  Beaumont,  supra,  were  infiuenced  very  much  also,  by  tbe  consideration,  tliat 
the  copy  was  made  at  the  time  of  the  original,  and  was  therefore  like  a  diiplicate  ori- 
ginal. Dallas,  C.  J.,  and  Borrough  and  Richardson,  J's.,  intimated  this  quite  eX" 
piicitly  on  the  argument,  and  on  the  adjourned  day  the  chief  justice,  in  declaring  the 
result  of  their  conference  with  the  other  judges,  said  they  saw  no  reason  for  changing 
the  opinion  in  part  expre&sed  when  the  case  was. last  before  the  court.  (See  Coiling 
V.  Treweek,  6  Barn.  &  Cress.,  309  ;  Also,  Ekins  v.  Hanly,  3  Fox  &  Smith,  1 ;  Ham- 
mond  V.  Plank,  Peake's  add.  cas.  90,  n  (a).) 

The  American  cases  in  respect  to  written  notices  of  dishonor,  present^aa  we  bare 
seen,  supra,  a  more  symmetrical  appearance.  But^  in  admitting  secondary  evidence 
witliout  notice  to  produce,  they  go  upon  various  grounds ;  thus,  that  notice  to  pro- 
duce a  mere  notice,  is  never  necessary;  (see  Johnson  v.  Haight,  IS  Joha.  Rep.  470; 
Leavitt  v.  Simes,  3  N.  Hamp.  Rep.  14,  15 ;)  thai  notice  of  dishonor  relates  only  to  a 
few  simple  facts,  which  it  lias  been  usual  to  prove  by  parol,  without  requiring  no- 
tice to  produce ;  (Eagle  Bank  v.  Chapin,  3  Pick.  Rep.  180;)  that  a  copy  of  a  aotiee, 
Blade  at  the  time,  is  like  a  duplicate  -original ;  (Johnson  v.  Haight,  supra ;  Faribaait 
V.  Ely,  S  Dev.  Rep.  66 :)  that  the  nature  of  the  action  is  a  sufficient  notice  to  pro- 
duce, as  the  defendant  must  be  aware,  that  without  proof  of  tbe  aotice,  the  action 
could  not  be  sustained ;  and  that,  if  there  was  apy  defect  in  the  notice,  it  would  be 
material  for  him  to  produce  it;  (Leavitt  v.  Simes,  3  N.  Hamp.  Rep.  15;  Faribittlt 
V.  Ely,  3  Dev.  Rep.  66, 71,  73 ;  Smyth  v.  Hawthorn,  3  Rawle  355 ;)  tbislatter  ground 
agrees  with  some  of  the  more  recent  English  cases,  noticed  above,  and  ante,  note  84S, 
p.  1194,  and  would  confine  the  principle  to  instances  where  the  action  was  founded 
upon  tbe  bill  or  note  to  which  the  notice  pertains. 

It  is  somewhat  difficult,  therefore,  to  extract  from  either  the  Ameriean  or  English 
cases,  any  general  proposition  which  shall  answer  as  a  test,  by  which  to  determine 
what  class  of  notices  fall  within  the  exception  under  consideration^  and  what  are  re- 
served for  ihe  operation  6f  the  general  rule.  The  subject  seems,  indeed,  not  to  have 
been  much  discussed  upon  principle,  but  one  case  has  been  foUowed  as  a  precedent 
for  others,  in  which  new  applications  of  the  doctrine  have  been  allowed,  until  a  course 
of  decison  has  arisen,  especially  in  this  country,  which  certainly  looks  very  much  like 
putting  all  notices  upon  the  same  general  ground  with  mere  notices  to  produce.  Ia 
New- York,  however,  a  distinction  has  been  attempted.  A  suit  was  brongbt  for  the 
penalty  incurred  by  commissioners  of  highways,  in  refusing  to  prosecute  an  overseer, 
who  had  neglected  to  remove  obstructions.    On  the  trial  in  the  common  pieas,  tbe 
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phmt^ deemed  it  material  to  show,  that  the  defendauts  bad  given  notice  in  writing 
te  tbe  OTeraeer,  requiring  him  to  perform  his  duty  by  removing  the  obstructions ;  and 
the  court  iield,  that  parol  evidence  of  the  notice  was  inadmissible,  i^nless  its  absence 
was  accounted  for.  On  the  cause  coming  before  the  supreme  court,  upon  error 
brought,  the  latter  decided  that  no  notice  to  the  overseer  was  necessary  to  be  shown* 
•nd  coosequenCJy  the  ruling  of  the  common  pleas  as  to  the  mode  of  proving  it,  was 
entirely  unimportant.  But  Savage^  C.  J.,  who  delivered  the  opinion,  said,  that  if  the 
statute  had  required  notice  to  the  overseer,  as  a  condition  to  his  liability,  then  the  de- 
cisioBofihe  common  pleas  would  have  been  correct.  The  doctrine  he  advanceid, 
was  this:  That  written  notices,  which  form  part  of  the  foundation  of  the  cause,  can- 
not be  proved  by  parol  without  accounting  for  their  absence ;  but  otherwiae,  as 
to  notices  whieh  relate  only  to  some  coilatteral  fact.  For  instance,  in  an  action 
against  an  overseer,  for  neglecting  to  procure  scrapers,  &c.,  (in  which  case  the  statute 
does  not  require  him  to  act,  except  after  notice  from  the  commissioners,)  secondary 
evidence  of  the  contents  of  the  notice  would  be  inadmissible,  unless  notice  to  produce 
the  original  bad  beengrven.  (MTadden  v.  Kmgsbury,  11  Wend.  Rep.  667,  668, 
669.)  A  stmifair doctrine  was  recognized  hy  Toomer,  J.,  in  Faribault  v.  Ely,  3  Dev. 
Bep.  67, 68.  In  that  case^  aAer  noticing  the  remarks  of  Mr.  Starkie,  the  substance 
of  wbieh  are  stated,  aapra,  he  says :  A  notkx  given  during  the  progress  of  the  cause, 
to  prodttce  a  paper  for  the  purpose  of  evidence,  is  formal  in  its  character,  and  comes 
vitkin  the  reasoii  of  the  exception.  But,  a  notice  which  has  been  given  before  the 
esBunencement  of  the  suit,  which  makes  an  essential  part  of  tlie  cause  of  action,  which 
is  a  fink  in  the  chain  of  the  ptaintifi's  right  to  recover,  is  of  a  difie^ent  character^  and 
wottdseem  to  require  the  best  evidence  the  nature  Of  the  ease  would  admit,  and  all 
ike  cautwDs  which  the  rules  of  evidence  prescribe.    (Id.  68.) 

These  cKcia  (for  they  are  nothing  more)  seem  to  quadrate  exactlvi  with  tl\e  views 
of  Mr.  Starkie ;  but,  it  is  difficult  to  reconcile  them  with  other  adjudicationa.  The 
obcervatioiks  of  Toomer^  J.,  may  be  consistent  with  the  current  of  authority  in  his  own 
ilate;  bat,  in  the  very  case,  he  was  constrained  to  concede,  and  so  the  court  held, 
that  a  letter  acquainting  a  party  With  the  dishonor  of  a  bill,  was  within  the  exception 
diipetting  with  notice  to  produce.  He  places  the  exception,  however,  upon  the  prin- 
ciple of  the  cases  ante,  note  843,  p.  1 194. 

But  with  regard  to  M'Fadden  v.  Kingsbury,  the  observations  of  the  learned  chief 

joMice,  seem  to  us  directly  at  variance  with  other  cases  in  the  same  court     How  is 

it  possible  to  reocmcile  them  with  what  was  directly  and  deliberately  adjudged  in 

WiUoughby  r.  Carlton?  (9  John. Rep.  136.)  There,  the  action  was  brought  to  recover 

(irwork  aftd  labor,  performed  by  the  plaintiff  in  putting  up  the  defendant's  propor- 

tioBof  a  divisien  ience  between  the  parties,  the  defendant  having  neglected,  for  one 

BOBtb  afler  notice,  to  put  up  his  part.    According  to  the  statute  under  whteh  the 

plaiatiffpfooeeded,  the  defendant  could  not  be  made  liable  unless  he  had  had  notice,. 

aad  neglected  for  one  month  thereafWr.    (1  L.  N.  Y.  (K.  &  R.)  S33,383,§  14.)    No- 

i        ties  bad  been  given  in  writing;  and  the  proof  of  it  was  as  essential  aa  the  fact  that 

i        the  fence  to  which  it  related  was  a  partitwn  fence,  or  that  the  plaintiff  had  neglected 

[        to  repair  it.    And  yet  parol  evidence  of  the  notice  was  held  admissible,  though  no 

'        DOtiea  to  produce  it  had  been  given.    So  with  respect  to  notices  of  abandonment 

aod  aotkes  of  diihoiior,  which,  we  have  seen,  accoi'diog  to  the  New- York  cases,  come 
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withiii  the  exception  to  the  general  doctrine  whjcb  requires  notice  to  produce.  But, 
M'Fadden  V.  Kingsbury  would  interdict  them  entirely ;  nay  more,  it  would  praetical- 
ly  interdict,  as  it  seems  to  us,  all  notices,  save  notices  to  produce,  and  such  others^si 
are  given  in  the  progress  ol  the  cause.  This  may  be  more  in  harmony  with  the  pria- 
ciple  upon  which  the  exception  was  originally  allowed,  as  Mr.  Starkie  contends,  but 
in  New- York,  until  prior  decisions  are  either  explained  away  or  overturned,  it  cannot 
be  adopted  without  involving  roost  palpable  incongruity. 


NOTE  851--p.446. 

Lord  Ellenborough,  in  Phillipson  v.  Chase,  cited  in  the  text,  admitted,  thatacopj 
of  ati  attorney's  bill  made  at  the  time  of  the  original  delivered  to  the  party,  was  good 
evidence,  because  the  bill  delivered  and  the  one  retained  were  duplicate  originalB. 
This  doctrine  obtains  as  to  notices  generally.  (See  the  cases  in  the  next  precediog 
note,  at  p.  1 198.).  Where,  however,  inferior  evidence  is  offered >  his  lordship  held,  that 
it  could  not  be  received  except  afler  notice  to  produce.  But  it  seems  that  Anderson  v. 
May,  the  other  case  cited  in  the  text,  did  not  proceed  upon  the  ground  that  the  writiaga 
were  contemporaneous.  (See  per  fiayley,  J.,  in  Colling  v.  Treweck,  5  Barn,  fit  Cress. 
394.)  And,  in  this  case,  a  copy  of  an  attorney's  bill,  not  signed  by  the  attorney,  was 
received  without  notice  to  produce  the  one  delivered ;  it  being  proved  by  a  witness 
that  the  one  delivered  was  signed.  The  court  refused  to  put  their  decision  upon  tbe 
ground  that  the  copy  produced  was  a  duplicate  original,  but  went  on  a  principle  broad 
enough  to  let  in  secondary  evidence  without  notice  to  produce,  in  all  cases  of  this  char- 
acter. They  say,  in  general  terms,  that  the  bill  delivered  is  in  efiect  a  notice  that 
unless  it  is  paid  an  action  will  be  brought ;  and  when  the  action  is  brought,  it  is  brought 
in  pursuance  of  such  notice.  Bayley,  J.,  who  delivered  the  opinion,  further  said,  that 
the  case  might  fairly  come  within  that -class,  where  notice  to  produce  has  been  held  un- 
necessary because  from  the  nature  of  the  action  the  party  must  know  that  be  is  charged 
with  tlie  possession  of  the  instrument* 


NOTE  852— p.  446. 


In  the  two  next  preceding  notes  we  have  incidentally  adverted  to  several  cases 
showing,  that  coj^es  of  notices,  and  of  other  writings  in  the  nature  of  notices,  if  con- 
temporaneous with  the  one  delivered,  have  been  regarded  in  the  light  of  duplicate 
originals.  This  was  distinctly  conceded  as  applicable  to  an  attorney's  bill,  deli\rered, 
under  the  English  statute,  to  a  party  before  suit  brought ;  and  yet  the  bill  is  not  required, 
it  seems,  to  be  in  the  ^onn  of  a  notice,  but  is  a  noere  statement  of  the  items  of  the  plain- 
tiff's account.  The  copy  retained,  in  such  case,  is  of  equal  authenticity  with  the  ori- 
ginal.   (See  Phillipson  v.  Chase,  3  Camp.  1 10,  per  Lord  Ellenborough.) 

But,  is  the  same  doctrine  applicable  to  letters,  merely  as  such,  without  reference  to 
the  .circumstance  of  their  being  a  notice^  either  in  fbrm  or  substance  ?  In  Pttton's 
adm'r  v.  Ash^  7  Ser.&  Rawte,  116,  an  exceptbn  was  taken  to  the  admission  of  a  copy 
of  a  letter,  proved  by  the  person  who  wrote  it  to  be  a  true  copy  iu  his  hand-wriliog  of 
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oae  which  he  directed  Uy  the  defendant's  intestate,  and  put  into  the  post  office.  It  does 
not  directly  appear  that  the  letter  sent  and  tbe  copy  produced  .were  contemporaneous 
writings,  though  such,  perhaps,  is  the  fair  inference  from  what  is  slated  in  the  report. 
The  court,  held,  that  the  copy  was  dearly  not  evidence  until  notice  had  been  given  to 
produce  the  original^  for,  it  is  against  principle,  to  admit  a  copy  of  any  private  paper, 
without  aecouotingjfor  the  non-production  of  the  original ;  a  copy  being,  from  its  very 
nature,  less  satisfactory  than  the  original.  See  a  very  striking  illustration  of  the  gene- 
ral principle  excluding  copies  as  inferior  in  point  of  authenticity,  in  Curtis  v.  Patton,  6 
Ser.  &  Rawie,  1S5^  stated  ante,  note  430,  p.  550. 


NOTE  853— p.  447. 

Serriee  of  notice  of  the  dishonor  of  bills,  by  depositing  the  same  in  the  post  ofRce 
in  the  form  of  a  letter  directed  to  the  party,  is  a  very  usual  mode,  and  has  fre- 
quently been  recognized,  under  certain  Timitations,  as  legitimate  in  the  courts  of  this 
coontry.  Tlie  cases  in  which  it  is  allowable,  the  form  of  the  notice,  together  with  va- 
rioBs  other  particulars  relating  to  it,  will  more  properly  be  considered  in  the 'annota- 
tions to  the  second  volume  of  the  text  We  shall  therefore  merely  set  down  here,  in  a 
general  way,  some  few  among  the  many  decisions  in  which  the  subject  has  been  con- 
ftdered.  See  Agnew  v.  The  Bank  of  Gettysburgh,  3  Harr.  &  Gill,  478,  495 ;  Gatla- 
cbe^s  ek'rs  v.  Roberts,  2  Wash.  C.  C.  Rep.  191 ;  Davis  v.  Williams,  I  Peck's  Rep. 
191 ;  Louisiana  Sute  Bank  v.  Rowel,  6  Mart.  Lou.  Rep.  N.  S.  506,  608,  9 ;  Clay  v. 
Oakley,  5  id.  137 ;  Prichard  v.  Scott,  7  id.  491 ;  The  Bank  of  Columbia  v.  Magruder's 
adm'r,  6  Harr.  &.  John.  172 ;  Patterson  Bank  v.  Butler,  7  Halst.  Rep.  268 ;  Barker 
v.Hail,  1  Mart  &  Yerg.  Rep.  183;  Nashville  Bank  v.  Bennett,  1  Yerg.  Rep.  166; 
Daolap  V.  Thompoon,  5  id.  67 ;  Townsley  v.  Springer,  1  Mill.  Lou.  Rep.  122 ;  Yeat- 
nan  v.  Erwin,  5  id.  268 ;  Preston  v.  Dayton,  7  Lou.  Rep.  (Curry,)  7 ;  Sewall  v.  Rus- 
sell, 8  Wend.  276 ;  Bank  of  Utica  v.  Phillips,  id.  408 ;  Bank  of  Geneva  v.  Howlett,  4 
id.SS8;  Cuyler  v.  Nejiis,  id.  398;  Bank  of  Utica  v.  Davidson,  5  id.  587;  Bank  of 
Roebester  ▼.  Gould,  9  id.  279 ;  Bank  of  Alexandria  v.  Swann,  9  Peters'  Rep.  33;  So- 
iarte  v.  Palmer,  1  Bmg.  194;  Faribault  v.  Ely,  2  Dev.  Rep.  67;  Nichols  v.  Gold 
smith,  7  Wend.  160 ;  Haggard  v.  Van  Amringe,  4  Binn.  Rep.  295,  n. ;  Brook  v. 
Tfaompson,  1  BaiL  Rep.  322;  Smyth  v.  Hawthorn,  3  Rawle,  355. 


NOTE  854— p.  448. 

We  incidentally  adverted  to  a  case  or  two  connected  with  the  subject  in  the  text, 
ifl  speaking  of  presumptions  arising  from  artificial  habits,  and  th^custom  of  particular 
individuals,  ante,  note  298,  p.  294.  In  Toosey  v.  Williams,  there  cited  from  1  Mood 
&  Malk.  129,  a  clerk  in  the  defendant's  employ  was  called,  who  testified,  that  the 
pnctice  in  the  defendant's  office  was,  for  him  to  copy  iiito  a  book  (which  was  produ« 
eed  and  offered)  all  letters  directed  as  the  one  in  question  was ;  that,  when  copied,  they 
were  given  to  the  defendant  to  seal,  and  afterwards  carried,  either  by  the  witness,  or 
soother  clerk,  to  the  post  office  ;  but  there  was  no  particular  place  of  deposit  in  the  de« 
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ftfDdaot'8  office  for  the  lettere  that  were  to  be  carded.  Two  clerks  were  swora,  an4 
they  both  stated  that  they  always  carried  the  letters  given  them  for  that  purpose;  but 
neither  of  them  had  any  recollection  of  this  particular  letter.  Lord  Tententen,  C.  J., 
who  tried  the  cause,  rejected  the  evidence,  expressing  great  reluctance  however  in  so 
doing  ;  he  said,  if  the  duty  of  the  clerk  had  b^n  to  see  the  letters  he  copied  carried 
to  the  poet-office,  it  might  have  answered ;  but,  it  appeared,  something  else  was  to  be 
done  in  this  case,  afterwards,  and  that  by  the  defendant. 

In  Flack  v.  Green,  (3  Gill  &  John.  474,)  notice  to  two  endorsers,  both  residing  at 
the  same  place,  was  put  in  the  post-office,  under  cover  directed  to  one  of  them ;  and, 
for  the  purpose  of  proving  that  it  reached  the  other,  the  plaintiff  offered  to  prove,  by  a 
person  who  was  a  member  of  the  mercantile  house  with  which  the  endorser,  to  whom 
the  notice  was  directed,  was  connected,  that  it  was  the  invariable  practice  of  the  house 
to  forward  such  notices  upon  the  receipt  of  them,  and,  that  he  had  no  doubt  and  be* 
lieved,  from  their  course  of  business,  that  they  had  forwarded  the  one  in  question,  but 
had  no  recollection  of  the  fact ;  the  same  facts  werie  offered  to  be  proved  by  the  clerks 
.  of  the  house.    But  the  court  held  the  testimony  inadmissible. 

Where,  however,  a  clerk  testified  that  it  was  bis  invariable  practice  to  carry  tbeori* 
ginal  letters  (a  copy  being  offered)  to  the  post-office,  as  soon  as  he  copied  tbcoi ;  that 
he  seldom  handed  them  back ;  and  that  he  copied  the  one  in  question;  the  case  was 
deemed  to  come  fully  up  to  Lord  Ellenborou^h's  requisition,  in  Hetherington  v,  Kemp, 
cited  in  tiie  text,  and  the  proof  of  the  letter  having  been  sent,  was,  accordingly,  held 
sufficient.    (Thallhimer  v.  Brinkerboof,  6  Cowen's  Rep.  90,  100,  i.) 

In  Miller  v.  Hackley,  (5  John.  Rep.  375,)  a  notary  called  to  prove  ndtioe  of  dishon- 
or of  a  bill,  stated,  that  it  was  usual  for  him,  where  endorsers  or  drawers  lived  at  a  dis- 
tance, to  send  a  written  notice  by  post  on  the  evening  of  the  same  day  of  protestation, 
and,  having  protested  the  bill  in  question,  Ite  believed  he  had  sent  such  notice  in  that 
way  in  the  present  case ;  held,  that  this  was  sufficient  evidence,  in  the  first  inBtance, 
to  sustain  the  allegation  of  due  notice. 

To  charge  the  defendant,  a  deputy  Post-Master  at  Washington,  with  the  receipt  of 
a  letter  containing  bank  notes,  the  plaintiff  offered  in  evidence  a  post- hill  (received  at 
the  defendant's  office)  of  letters  mailed  at  the  Philadelphia  post-office,  containing  a 
charge  of  postage  corresponding  with  the  amount  of  postage  on  the  letter  in  questMO, 
the  bill  being  dated  on  the  day  the  letter  was  lef^  to  be  miiied.  The  circuit  ooart  in- 
structed the  jury,  that  tliey  might  presume  the  letter  came  to  the  defendant!!8  haads; 
but  refused  to  charge,  that  if  the  post- bill  reached  the  defendant's  office,  the  jury  ought 
to  presume  that  the  letter  came  there  with  it  i—Held,  by  the  supreme  court,  on  error, 
that  if  the  court  beluw  erred  at  all,  it  was  in  conceding  too  much  to  the  plaintiff.  ^  Ad 
entry  on  the  post-bill,"  they  said,  "  is,  by  no  means  conclusive  evidence  of  the  traos- 
roission  of  a  letter,  for,  it  may  still  never  have  been  put  into  the  mail,  or  may  have 
been  stolen  in  its  pa«iage."    (Dunlop  v.  Munroe,  7  Cranch,  342,  370.) 


NOTE  855— p.  450. 
See  S.  C.  6  Moore,  347. 
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NOTE  866— p.  450. 

The  cases  cited  in  the  text  seem  to  have  beeo  followed  with  great  unifurmity.  Tlie 
geoeral  rule  is,  that  the  party  who  calls  out  a  written  instrument  from  his  adversary's 
possession,  must  prove  its  execution  if  he  would  use  it  as  evidence,  in  the  regular 
mode.  (I  Stark.  £v.  851, 6th  Am.  ed.)  The  difficulty  is,  in  determining  how  iar  the 
exception  mentioned  by  our  author  extends,  and  the  particular  cases  which  are  fairly 
embraced  within  it.  It  is  clear,  that  the  mere  fact  of  the  instrument  coming  from  the 
pcnession  of  the  adverse  party,  under  a  notice  \o  produce,  will  not  dispense  with  the 
ordiaary  proof  of  execution.  (Id.)  In  Vacher  v.  Cocks,  1  Barn.  &  Adol.  145,  the 
plaiotifis,  assignees  of  a  bankrupt,  sued  the  defendants  for  money  had  and  received  ; 
and  OD  the  trial,  the  former  offered  a  deed,  by  which  they  proposed  to  show  that  the 
baoknipt,  on  the  opening  of  a  certain  account  with  the  delendants,''aesigned  over  to 
them  his  book-debts  and  some  policies  of  insurance.  The  defendants  had  collected 
monies  under  tlie  deed ;  but  after  the  commission,  and  some  months  before  the  ttial, 
tbej  had  given  up  both  the  deed  and  the  money  to  the  assignees.  Under  these  cir- 
cumstances, the  court  were  clear  that  the  plaintiffs  were  bound  to  prove  the  deed  ac- 
cording to  the  general  rule ;  that  the  exception  established  in  Pearce  v.  Hooper,  stat- 
ed ia  the  text  at  p.  449,  could  not  be  extended  to  a  case  like  the  present,  where  the 
party  wishing  to  make  the  deed  evidence,  had  had  it  a  long  time  in  his  custody,  and 
might  therefore  have  been  prepared  to  prove  the  execution.  It  is  indispensible,  in 
order  to  bring  a  case  within  the  exception  mentioned  in  ihe  text,  that  the  party  pro- 
daciog  the  instrument,  should  claim  an  interest  under  it.  (Doe,  d.  Wilkins  v.  Cleve- 
land, (Marquis,)  9  Barn.  &  Cress.  864.)  There  is  no  distinction,  so  far  as  this  sub- 
ject is  concerned,  between  a  deed  and  any  otlier  written  instrument ;  the  latter  may 
come  within  the  general  rule,  or  the  exception,  according  to  circumstances,  as  weU  as 
the  former.  (Wetherston  v.  Edington,  2  Camp.  Rep.  94.)  In  assumpsit  by  the 
nadee,  to  recover  back  against  the  vendor  a  deposit  on  the  purchase  of  real  estate, 
the  defendant,  at  the  trial,  produced  (under  a  notice  requiring  it)  the  agreement 
which  had  been  signed  at  the  foot  of  the  conditions  of  sale ;  held,  that  the  plaintiff 
need  not  call  the  subscribing  witness,  as  it  was  an  instrument  under  which  the  de- 
fendant claimed  an  interest.    (Bradshaw  v.  Bennett,  5  Carr«  &  Payne,  48.) 

The  doctrine  has  been  recognized  and  acted  on  in  the  American  courts.  In  Rhoades' 
lesKe  V.  Selin,  4  Wash.  C.  C.  Rep.  715,  719,  the  defendant,  on  the  trial,  pursu- 
ifit  to  notice,  produced  a  diagram,  and  the  plaintiff  thereupon  offered  to  read  it  in  ev* 
ideoee  without  any  proof  to  authenticate  it.  Washington  J.  rejected  it,  holding, 
that  the  mere  fact  of  its  coming  out  of  the  defendant's  possession  was  not  sufficient. 
Be  admitted,  however,  that  if  the  party  producing  an  instrument  on  notice  '*  be  a 
puty  io  it,  or  claims  a  beneficial  interest  under  it,"  these  facts  might  dispense  with 
the  necessity  of  giving  further  proof,  because  of  such  privity  or  interest,  and  not  be- 
caoseof  the  possession  of  the  instrument  by  the  party  against  whom  it  is  offered.  But, 
ia  the  present  case,  he  said,  the  instrument  was  a  mere  draf\,  to  which  there  were  no 
panies,  and  it  was  not  shown  to  have  any  conneetioi^  with  the  title  of  the  defendant. 
The  plaintiff,  therefore,  must  authenticate  it  as  though  he  had  produced  it  in  the  first 
ivtanoe  as  his  own.    The  case  of  Betts  v.  Badger,  13  Johns.  Rep.  333,  lays  down 
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the  rule  substantially  thus— that  if  the  party,  producing  a  deed  of  lands  under  notice, 
is  the  party  to  whom  it  was  given,  the  custody  of  the  paper  affords  high  presumptive 
evidence  that  he  holds  it  as  a  muniment,  and  the  opposite  party  need  not  adduce 
proof  of  Its  execution  j  but  it  is  to  be  taken,  prima  facie,  as  duly  executed.  In  a  still 
later  case,  the  defendant  in  ejectment,  under  a  notice  to  produce,  brought  forward  a 
lease,  given  by  one  R.  to  the  lessor  of  the  plaintiff;  it  appeared  that  the  lease  came  to 
the  defendant's  possession,  under  the  following  circumstances :  Some  years  after  it 
was  made,  one  B.  agreed  to  purchase  of  the  plaintiff's  lessor  for  $750,  B.  to  pay  the 
rent  in  arrear  and  to  become  due  to  R. ;  B.  paid  the  $750,  and  the  lessor  of  the  plain- 
tiff thereupon  endorsed  his  name  on  the  lease,  and  delivered  it  to  B.,  who  immediately 
took  possession  and  held  till  his  death,  leaving  a  wife  and  children.  The  defendant 
married  the  widow,  and  lived  with  her  on  the  premises.  The  court  held,  that  as  the 
defendant  was  not  a  party  to  the  lease,  and  did  not  personally  claim  any  benefidal  in- 
terest under  it,  the  plaintiff  was  bound  to  prove  the  lease  in  the  regular  mode.  (Jack- 
son, ex  dem.  Stewart,  v.  Kingsley,  17  Johns.  Rep.  158.) 

What  is  particularly  important  in  the  last  case  is,  that  Spencer,  C,  J.^  delivering 
the  opinion  of  the  court,  extends  the  exception  to  instances  not  embraced  within  it  as 
stated  in  the  text.  Our  author  has  confined  it  to  cases  where  the  party  producing  the 
instrument,  not  only  claims  a  beneficial  interest  under  it,  but  is  a  party  to  it.  But 
Spencer,  C.  J.,  says  the  latter  circumstance  is  immaterial  provided  the  party  claims  a 
beneficial  interest  under  the  instrument.  See  further,  note  to  Jones  v.  Cooprider,  1 
Blackf.  Rep.  49.  M'Pherson  v.  Ratlibone,  7  Wend.  216,  219,  per  Savage,  C  L 
Stevenson  v.  Dunlap,  7  Monroe,  134, 137,  per  Mills,  J. 


NOTE  857— p.  451. 
See  S.  C.  8  Dowl.  &  Ryl.  S68. 


NOTE  858— p.  451. 
See  S.  C.  9  Dowl.  ik  Ryl.  15.    2  Carr.  &  Payne,  ISg-. 


NOTE  859— p.  451. 

The  practice  of  giving  notice  to  produce  papers,  is,  in  several  points,  aoalagous  to  a 
bill  ofdiscovery  in  chancery,  for  which  it  is  a  substitute.  (See  ante,  note  841,  p.  1 190, 1.) 
And,  in  no  particular  is  the  analogy  more  strikingly  obvious,  than  in  respect  to  the  doc^ 
trine  noticed  in  the  text.  The  complainant,  in  chancery,  may  use  the  defendant's  ans- 
wer, or  not,  as  he  pleases ;  (see  ante,  note  642,  p.  926 ;)  so  the  party  who  has  given  notice 
to  produce,  may  at  his  option  waive  the  production,  and  make  out  his  case  independ- 
ently; (see  thecasescitedante,hote841, p.  1190,1.)  But  if  the  answer  in  the  onecase, 
or  the  writing  in  the  other,  having  been  thus  called  out,  be  used  by  the  party  at  whose 
instance  it  was  invoked,  the  otlier  party  has  a  right  to  the  whole.    Such  is  the  general 
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rule.    As  to  its  application  in  respect  to  answers  in  chaneery,  «ee  ante,  notes  648,  4,  p. 
996, 7, 8 :  also,  note  647,  p.  929. 

This  analogy  has  been  fi^quently  resorted  to  in  determining  how  far  papers  brought 
forward  under  a  notice  to  produce,  and  used  against  the  party  producing  them,  may 
be  said  to  be  evidence  for  him.  (See  pec  Gibson  J.,  in  Withers  v.  Gillespy,  7  Ser.  U 
Rawle,  14.  Also,  per  id.,  in  Farmers  &  Jtf  echanics  Bank  v.  Israel,  6  Ser.  &  Rawie,  393, 
S96.  PerThomp6on,C.  J.,  in  Lawrence  ¥,  Ocean  ins.  Co.  11  John.  Rep.  360.)  And  it 
seeais  to  be  a  rule  to  which  there  are  fbw  exceptions,  that  in  every  case  where  a  docu- 
loeot  is  read  by  one  party,  the  whole  is  to  be  read  if  the  adverse  party  requires  it ;  for, 
uolessthe  wliole  be  read,  there  can  be  no  certainty  as  to  the  real  sense  and  meaning. 
OSUrkie's£v.  359,6th  Am.  ed.;  also,5Mod.9.3SaUc.i5d.  1  Ford's  M.S.  146.  Andr. 
358.  Doug,  757.  See  also,  ante,  note  713,  p.  1059.)  Upon  the  same  principle,  where  one 
iocament  tefers  to  another,  the  latter  is,  for  the  purpose  of  .such  reference,  incorporated 
with  the  former,  and  may  be  read  to  explain  it;  as,  where  the  deposition  of  a  captain 
of  I  ship  refers  to  a  log-book,  (Falconer  v.  Hanson,  1  Camp.  Rep.  171,)  or  a  let,ter 
idento  other  letters  ;  (Johnson  v.  Gilson,  cited  in  the  text,  n.  (5)  ;)  otherwise,  how- 
fyer,  where  tlie  reference  is  not  so  particular  as  to  render  the  papers  referred  to  ne- 
^xmrf  to  asoertaia  the  sense  of  the  one  used.  (See  the  cases  cited  in  note  (5)  of  the 
^zt)  The  rule  we  are  considering  will  be  found  illustrated  in  many  cases  of  written 
admisBioos,  such  as  books  of  account,  be,  ante,  note  301 ,  p.  337.  We  saw  there,  that 
iaiostacsces  of  that  nature,  the  admission  of  a  party  being  used  against  him,  he  has,  in 
^en\,  a  right  to  the  whole.  The  qualificatbns  with  which  the  doctrine  is  to  be  ap- 
^^,  were  also  noticed.  Indeed,  the  rule  is  universal,  and  embraces  not  only  written, 
but  oral  admissions ;  and  much  of  the  doctrine  ante,  notes  300,  301,  303,  will  be  found 
Qsefiil  ia  guiding  us  to  proper  conclusions  on  similar  questions,  as  to  written  admis- 
fiioM,  declarations,  &c 

The  general  doctrine  was  fully  recognized  in  South  Carolina,  in  M'Grath  ads. 
^BKMt,  1  Nott  &  McGord,  563.  There  the  defendants,  under  notice,  produced  certain 
fetten  which  were  read  on  the  part  of  the  plaintiff,  and  one  of  them  referred  to  anoth- 
er letter  from  a  Mr.  Barker,  (who,  it  seems,  was  interested,)  in  a  way  to  connect  the 
htter  with  what  was  read ;  the  defendant,  thereupon,  proposed  to  put  in  the  letter  of 
^r«  B.,  but  it  was  rejected  on  the  trial  because  he  was  interested.  The  learned  judge 
wbo  delivered  the  opinion,  decided,  UiatB.'s  letter  should  have  been  allowed  to  be  read : 
^  citing  what  is  said  by  our  author,  and  the  case  of  Francis  v.  The  Ocean  Ins.  Co. 
11  John.  360,  he  said,  "  that  in  all  cases  where  papers  are  called  for  by  one  party, 
^bichare  in  possession  of  the  other,  they  ought  not  to  be  garbled,  but  the  whole  pro- 
QQoed,  subject  however  to  tM  legal  exceptions  when  produced ;  and  that,  whenever  a 
^iocument  or  paper  is  referred  to  by  any  other,  which  is  admissible  evidence,  such  doc* 
^^iA  or  paper  so  referred  to  ought  to  be  produced."    (Id.  573s  3.) 


NOTE  86a-.p.  453. 

This  of  course  fbUows  from  the  rule,  that  the  best  evidence  must  be  given  of  which 
^nsture  of  the  thing  is  capable.  (See  ante,  p.  317,  et  seq.  of  the  text.)  The  prin- 
<^ipleor  the  mtey  and  some  observatioos  upon  its  application,  will  be  found  ante,  note 
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414,  p.  540,  1,  2.  The  succeeding  notes  under  that  head  may  be  looked  into  for 
further  illustration.  See  also,  Andrews  v.  Hooper,  IS  Mass.  Rep.  475 ;  Cuonisg* 
ham  V.  Tracy,  1  Conn.  Rep.  252 ;  Pargovid  v.  Morgan,  2  Mill.  Lou.  Rep.  99 ;  Kent 
V.  Weld,  2  Fairf.  Rep.  461 . 

A  writing,  where  one  exists,  is  generally  constituted  the  exclusive  medium  of  prov- 
ing the  transaction  to  which  it  relates ;  but  sometimes  the  transaction,  though  evioeed 
by  writing,  may  be  proved  entirely  independent  of  iu  Several  cases  illustrative  of 
this  distinction,  will  be  found  ante,  note  420,  p.  547,  8,  etseq.  See  also  ante,  note 
422,  p.  551,  et  seq.  2  SUrk.  &v.  569,  570,  6th  Am.  ed.  Where  the  writing  it 
the  exclusive  medium  of  proof ;  in  other  words,  where  it  is  the  best  evideooe,  it 
must  of  course  be  pr€>duced,  or  its  absence  duly  accounted  for.  (United  Statn 
V.  Porter,  S  Day's  Rep.  288.  St.  Clair  v.  Jones,  Addis.  Rep.  24S.  Vaabon 
v.  Frick,  S  Ser.  &  Rawle,  278.  M'Kinney  v.  Leacock^  1  id,  27.  Condict  v. 
Stevens,  1  Monroe,  74.  Campbell  v.  Wallace,  8  Yeates*  Rep.  271.  See  the 
cases  cited  ante,  note  884,  p.  1182.  Davis  v.  Prevost,  7  Lou.  Rep.  (Curry,) 
274;  Patterson  v.  Bloes,  4  Miller's  Lou.  Rep.  874;  Grubbs'  lessee  v.  M'^ 
Clatchy,  2  Yerg.  432;  Rex  v.  St.  Sepulchre,  4  Doug.  836 ;  Avery  v.  Butters,  9  FairC 
Rep.  404 ;  Boynton  v.  Reee,  8  Pick.  329^  Directions  to  an  officer  respecting  tkc 
service  of  a  writ,  if  given  in  writipg,  cannot  be  proved  by  parol,  unless  the  non-prc 
duction  of  the  writing  is  first  accounted  for.  (Thornton  v.  Moody,  2  FairC  Rep> 
254.)  In  genera],  the  fact  of  agency  cannot  be  proved  by  parol  where  written  evi« 
dence  of  it  exists*  (M'Kinney  v.  Leacock,  1  Ser.  &  Rawle,  27.  James' leswe  v« 
Gordon,  1  Wash.  C.  C.  Rep.  338.  See  ante,  note  184,  p.  189;  Moggah  v.  Greig,3 
MiU>  Lou.  Rep.  593.)  On  an  indictment  against  a  bankrupt  for  concealing  bis  efiecti, 
the  evidence  being,  that  the  bankrupt,  on  his  last  examination,  stated  that  a  book 
given  in  by  him  to  the  commissioners  contained  a  full  account  of  his  effects;  held« 
that  the  prosecutor  must  produce  the  book,  or  account  for  it.  (Rex  v.  Evain,  Ry.  & 
Mood.  Cr.  Gas.  70.)  In  an  actbn  against  the  collector  of  a  port,  for  caretesaly  making 
out  a  coasting  licence,  and  therein  mis-describing  the  plaintiA  vesael,  whereby  he  was 
injured ;  held,  that  the  plaintiff  must  produce  the  licence,  or  excuse  its  absence.  (Fel* 
ton  V.  M'Donald,  4  Dev.  Rep.  406.)  Where  a  law  required  a  written  declaration  to 
be  signed  and  filed  by  a  party  in  the  ofHce  of  the  secretary  of  state,  as  evklenoe  of  the 
party's  consent  to  avail  himself  of  ceruiin  statutory  provisions ;  held^  tbatto  prove 
such  consent,  as  against  the  party,  the  written  evidence  roust  he  resorted  1o ;  and  that 
his  declarations  could  not  be  used.  (Rinakii  v.  Rives,  1  Stewart's  Rep.  174.)  Where 
it  is  necessary  to. prove  a  submission  to  arbitrators,  and  the  submission  is  in  writing,  it 
must  be  produced,  as  the  best  evidence ;  e.  g.,  in  slander,  for  cbaiiging  the  pkintiff 
with  perjury  committed  before  arbitrators,  in  which  case  the  submission  must  be 
shown  in  order  to  make  out  that  the  arbitrators  had  jurisdiction.  (Bulk)ck  v.  Koon, 
9  Cowen's  Rep.  30,  31,  2.)  See  ante,  note  774,  p.  1135.  The  case  of  a  purchaser 
of  real  estate  at  a  sheriff's  sale,  seeking  to  show  title  by  deed  in  the  defendant  in  exe- 
cution prior  to  the  sale,  constitutes  no  exception  to  the  general  rule ;  such  deed  must 
be  produced,  or  its  absence  accounted  for,  before  inferior  evidence  can  be  admitted. 
(Little  v.  Delancey's  lessees,  5  Binn.  Rep.  266,  apparently  overruling  Edgar's  lessee 
v.  Robinson,  4  Dall.  132.)  In  an  action  on  the  covenant  of  seizin  in  a  deed^  parol  ev- 
idence is  inadmissible  to  prove  prior  claims  upon  the  land.    (PoHard  r.  Dwigbt,  4 
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€raiieb,  4<1.)  In  genera!,  to  show  existing  incumbrances  upon  land,  the  written  cti- 
<ieBoe  should  be  produced.  (Oidham  v.  Woods,  3  Monroe,  47,  50.)  So,  to  show  that 
bud  has  been  sold,  the  written  evidence  should  be  resorted  to.  (Cloud  v.  Patterson, 
1  Stewart's  Rep.  394.)  Whenever  it  turns  out,  either  on  the  direct  or  cross-exami- 
natiOD,  that  a  writing  exists  with  regard  to  a  transaction,  which  the  law  esteems  as  the 
best  evidence,  it  must  be  produced,  or  its  absence  accounted  for.  If  this  is  not  done,  all 
ioferior  evidence  that  may  have  been  given,  will  be  stricken  out  and  disregarded. 
<Boone  v.  Dykes,  3  Monroe's  Rep.  529,  531.  See  Rex  v.  Padstow,  4  Bam.  &  i^doL 
^;  Rex  V.  Rawden,  6  Barn.  &  Cress.  708.) 

In  Kentucky,  they  have  a  statute  which  dispenses  with  the  proof  of  the  execution 
of  notes  sued  upon,  and,  we  believe,  some  other  instruments,  unless  the  opposite  party 
will,  on  oath,  deny  the  signature,  &c,  with  his  plea.  This  is  held,  in  that  state,  to 
diipeMe  net  only  with  proof  of  the  instrument,  when  the  suit  is  brought  directly  upon 
it,  but  the  plaintiff  need  not  even  produce  it.  Otherwise,  however,  where  the  instru- 
neot  is  not  the  foundation  of  the  suit,  but  comes  in  collaterally ;  for  then  the  statute 
does  not  reach  the  case,  and  it  stands  upon  common  law  principles.  (See  Scott  v. 
Cleveland,  8  Monroe,  63;  Roberts  v.  Tennell,  id  S47;  Cope  v.  Arberry^  9  J.  J. 
Marsh.  396;  Gaines  v.  Patterson,  3  Dana,  408$  9;  Dodge  v.  The  Bank  of  Kentucky, 
3  Marsh.  Ken.  Rep.  610;  M'Gee  v.  Deniphan,  2  Litt.  Rep.  139.)  The  contrary, 
however,  has  been  deemed  the  true  construction  of  the  sutute,  by  the  supreme  court 
of  the  United  States ;  and  held,  that  the  instrument,  though  the  direct  foundation  of 
the  action,  must  be  produced.    (Sebree  v.  Dorr,  9  Wheat  558.) 

Bat  even  where  the  law  calls  for  the  writing  as  the  best  evidence  of  the  transaction 
to  which  it  pertains,  certain  things  relating  to  the  writing  dr  the  matters  evinced  by 
it,  may  be  proved,  without  producing  it,  though  they  involve  the  fact  of  its  existence. 
TbiM,  in  an  action  for  the  purchase  money  of  a  note  sold  by  the  plaintiff  to  the  de- 
feodaot,  the  former  may  give  parol  evidence  of  the  sale,  without  producing  the  note 
or  accounting  for  its  absence.  (Lambe  v.  Moberly,  3  Monroe,  179.)  See  also, 
Hughes  V.  Harrison,  S  Mill.  Lou.  Rep.  89,  91^  3.  And  we  have  seen,  that  the  fact 
oTa  suit  having  been  commenced  by  writ  before  a  certain  day,  may  be  shown  without 
producing  the  writ.  (Ante,  note  735,  p.  1137.)  So,  questions  relating  to  the  mere 
custody  of  the  paper,  may  be  put  aud  answered ;  indeed,  this  is  of\en  necessary 
in  eitabfishing  or  invalidating  a  foundation  /or  secondary  evidence  of  its  contents. 
(See  ante,  note  379,  p.  377;  note  387,  p.  381.)  And  you  may  show  the  fact  of 
the  existence  of  written  evidence,  with  «  view  to  excluding  inferior  testimony  on 
tbe  part  of  your  adversary.  (Boohe  v.  Dykes,  3  Monroe,  531.  United  States 
▼.  Porter,  3  Day's  Rep.  384.  Ingraham  v.  White,  3  Mill.  Lou.  Rep.  394,)  On 
is  indictment  against  B.  and  C.  for  conspiring  to  extort  money  from  A.,  by  means 
of  a  chaige  of  forgery  contained  in  a  letter  written  by  B.,  in  which  it  was  alleged 
^t  A.  had  forged  a  cheque  on  C.'s  bankers;  held,  that  as  the  indictment  was 
fiwoded  upon  the  letter,  the  cheque  need  not  be  produced;  and  this,  though  con- 
venalioos  relating  to  a  cheque  alleged  by  the  defendants  to  have  been  forged  by 
A.,  were  given  in  evidence  by  the  prosecutor,  and  it  appeared  affirmatively  that  the 
cheque  referred  to  in  those  conversations,  was  in  existence.  (Rex  v.  Ford,  1  Nev.  & 
Maaa.  776.)  In  Spiers  v.  Wilson,  4  Cranch,  398,  the  court  seem  to  have  held,  that 
the  exiitsnce  of  a  deed  of  slaves,  given  in  Virginia,  might  be  proved  by  parol  testimo- 
^J  for  the  purpose  of  characterizing  the  possession  which  accompanied  it,  but  was 
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not  receivable  as  evincing  in  itself  any  title  to  the  slaves.  See  Hughes  v.  Eaatea,  4  J. 
J.  Marsh.  Rep.  573.  In  Lowry  v.  Finsoo,  3  Bail.  Rep.  S34,  a  party  seeking  to  im- 
peach a  deed  oflands,  on  the  ground  of  its  bein^  fraudulent  as  to  creditors,  was  allow- 
ed to  show  by  parol,  that  about  the  time  of  giving  the  deed  in  question,  the  vendor 
executed  a  prior  conveyance  to  the  vendee,  (the  defendant,)  and  another  person, 
for  which  no  consideration  was  paid ;  and  this,  without  any  notice  to  produce  the  orig- 
inal. The  court  said,  that  the  general  rule  did  not  apply  to  a  case  like  this  where  tbe 
writing  relates'to  a  collateral  circumstance,  and  an  inference  favorable  to  the  party 
offering  the  evidence,  arises  out  of  the  fact  of  tlie  execution  and  existence  of  tbe  writ- 
ing, and  not  out  of  \\A  particular  contents.  The  object  of  the  evidence  was  to  deduce 
a  fraudulent  intent,  not  from  any  thing  contained  in  the  instrument,  but  from  the  feet 
of  its  execution  without  consideration.  In  Tucker  v.  Welch,  17  Mass.  Rep.  160,  tbe 
question  arose,  whether  a  certain  assignment  from  F^  to  S.,  was  or  was  not  fraudu- 
lent. To  prove  it  bona  fide,  the  defendant  gave  evidence  of  several  large  sums  of 
money  paid  by  S.  for  P.  The  plaintiflf,  to  counteract  this,  offered  among  other  things, 
tbe  copy  of  a  mortgage  of  a  farm,  executed  by  P.  to  S.,  to  secure  him  for  94500.  No 
exception  appears  to  have  been  taken  at  the  trial  to  the  testimony ;  and  the  court  said, 
if  there  had,  it  would  have  been  of  no  avail.  "  The  execution  of  such  a  deed  was  not 
denied,  and  the  question  of  title  to  the  estate  it  conveyed,  was  not  in  issue.  It  was 
produced  to  prove  a  collateral  fact,  viz.,  that  property  had  been  conveyed  to  S.,  as  a 
security  or  indemnity  for  debts  or  liabilities  on  account  of  P.  The  fact  of  such  a  coo- 
veyance  was  not  denied ;  and  it  might  have  been  proved  prima  facie,  by  parol,  for  the 
purpose  for  which  the  copy  was  used."  (Id.  165.)  The  payment  of  taxes  on  land, 
as  a  mere  act  of  ownership,  may  be  proved  by  parol,  without  producing  the  assess- 
ments or  the  collector's  tax-books.  But,  if  it  is  proposed  to  prove  that  the  taxes  go 
paid  were  rightfully  assessed  or  claimed  of  tbe  person  who  paid  them,  the  assess- 
ments, &c.,  must  be  shown.  (Dennett  v.  Crocker,  8  Greenl.  339, 244.  See  Davis  v. 
Prevost,  7  Lou.  Rep.  (Curry,)  274.) 

Some  of  these  cases,  doubtless,  go,  to  say  the  least  of  them,  to  the  extreme  verge  of 
what  is  allowable,  if  they  have  not  ventured  beyond  it ;  especially  tbe  dictum  in  Tuck- 
er V.  Welch,  and  what  was  held  in  Lowry  v.  Pinson.  But  they  will  generally  be 
found  to  recognize  the  rule,  thai,  where  the  conietU$  of  the  instrument  are  sought  af- 
ter, it  must  be  produced,  or  its  absence  excused.  Such  is  the  weU  settled  doctrine* 
(See  De  Haven  v.  Henderson,  1  Dall.  Rep.  424 ;  United  States  v.  Porter,  3  Day's 
Rep.  285,  per  Livingoton  J. ;  Sebree  v.  Dorr,  9  Wheai.^58;  Cary  v.  Campbell,  10 
John.  Rep.  363 ;  Townsend  v.  Atwater,  5  Day's  Rep.  306;  Lewis  v.  Beatty,  8  Mart. 
Lou.  Rep.  287 ;  Cotton  v.  Beasely,  1  N.  Car.  Law  Repos.  239 ;  Brush  v.Taggart,7 
John.  Rep.  19 ;  Wihner  v.  Harris,  5  Harr.  &  John.  3;  Fox  v.  Wood,  1  Rawle,  143, 
6;  Moore  v.  Houston,  3  Ser.  &.  Rawle,  191 ;  Bloxam  v.Elsee,  1  Carr.  &  Payne,  558; 
M'Kinney  v.  Leacock,  1  Ser.  &  Rawle,  27 ;  Ingraham  v.  White,  3  Mill.  Lou.  Rep. 
294  ;  Bunch's  admV.  v.  Hurst's  adm'r.  3  Dess.  £q.  Rep.  290, 1 ;  Rank  v.  Shewey,  4 
Watts'  Rep.  218,  219.)  A  deposition  was  overruled,  because  it  went  to  prove,  among 
other  things,  the  contents  of  a  paper  not  shown  to  be  unattainable  by  the  party. 
(M'Kee  v,  Reiff,  4  Yeates'  Rep.  340,  S.  P.  Mather,  v.  Goddard,  7  Conn.  Rep.  304. 
Clark  V.  Longworth,  1  Wright's  Rep.  189.)  You  cannot  ask  a  witness  what  the  op- 
posite party  haa  said,  as  to  the  contents  of  deeds  executed  by  him^  without  accounti&g 
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for  theif  ahsenee.  (Bloxam  ▼.  Elsee,  1  Carr.  &  Payne,  558 ;  but  see  SeweU  v. 
Stobbs,  id.  7S.)  Nor  eaa  a  partj  under  the  pretence  ofcrossrexamination,  be  allowed 
to  avail  himaelfof  the  contents  of  a  written  instrument,  without  accounting  for  its  non- 
productioo.  (See  ante,  note  593,  p.  771 ;  also,  ante,  note  499,  p.  710 ;  filoxam  v.  Eisce,  1 
Carr.  &  Payne,  55&)  To  identify  a  document,  it  must,  in  general,  be  produced. 
(Per  Taunton,  J.,  in  Atkina  v.  Owen,  S  Adol.  &  Ellis,  35.)  In  this  case,  A.  sued  O. 
for  money  bad  and  received ;  A.  proved  that  O.,  haying  received  a  bill  which  was  ,the 
property  of  the  former,  paid  it  to  his  own  banker;  he  also  proposed  to  show  that  O. 
had  received  credit  with  his  (O.'s)  banker,  for  a  bill  similar  in  amount,  and  that  there 
was  DO  corresponding  debit  against  O.  in  the  banker's  book,  nor  any  credit  given  to 
O.  for  any  bill  to  the  same  amount ;  Held,  that  the  proposed  proof  was  not  admissible, 
unless  A.'s  bill  was  produced.    (Id.) 

So,  where  the  transaction  or  matter  to  which  the  writing  relates,  may  be  proved 
entirely  independent  of  it,  yet,  if  the  continti  are  inquired  afler,  it  must  be  produced  ; 
for,  w  to  tbeae,  it  is  the  best  evidence.    Such  is  the  case  with  respect  to  receipts ;  (see 
Van  Dusen  v.  Frink,  15  Pick.  449 ;  Ex  parteSimpson,  Charlt.  Rep^  111;  Hart  v.  Yunt, 
1  Watts'  Rep.  352;  Wiggins'  adm'rs.  v.  Pryor's  adm'r.  3  Porter's  Rep.  430;  ante,  note 
490,  p.  547, 8;)  memoranda;  (ante, note  489,  p.  679 ;  Furman  v.  Peay,  3  Bail, 394;  see 
post,  note 879;)  letters;  (ante,  note  167, p.  159;  Northrop  v.  Jackson,  13  Wend.86;)  and 
odier  similar  papers ;  (Ramsey  v.  Johnson,  3  Pennsy  I.  Rep.  S93 ;)  though,  from  their  na- 
ture, the  fects  which  they  evince  may  be  proved  by  parol,  without  accounting  for  the 
writiog.  In  Raymond  v.Sellick,  10  Conn.  Rep.  480,  the  defendants  offered  to  show  by 
pan^,  that  the  parties  had  settled  the  identical  account  sued  upon,  and  that  they  had  i>aid 
the  plaintiff  therefor  in  full.    The  plaintiff  objected  that  she  had,  before  the  settlement, 
given  the  defendant  a  copy  of  the  account  thus  settled,  and  that  the  copy  should  be 
produced  as  the  best  evidence.    But  the  court  held  that,  though  the  defendants  might 
asB  the  copy,  they  were  not  bound  to  do  so.    "  The  copy,"  they  said,  "  was,  probably, 
delivered  for  the  purpose  of  giving  the  defendants  notice  of  the  claim ;  and  there  is  no 
pretence  that  it  was  ever  constituted  by  the  parties  a  document  to  be  kept  as  evidence 
of  the  items  of  the  demand."    (Id.  433.)    Besides,  the  object  of  the  testimony  offered 
was  not  to  prove  the  contents  of  the  copy,  but  facts  which  arose  subsequent  tp  its 
delivery.    (Id.)    But,  in  such  cases,  if  the  contents  of  the  account  are  proposed  to  be 
proved, it  must  be  produced,  or  a  foundation  laid  as  in  ordinary  cases  for  secondary 
evidence.    (Vinal  v.  Burrill,  16  Pick.  401,  407,  8.)    So,  doubtless,  as  to  the  contents 
ofa  public  officer's  commission,  though  the  fact  of  his  being  an  officer  may  be  proved 
independent  of  the  commission.    (See  ante,  jiote  427,  p.  554,  5  ;  ante,  note  475,  p. 
^ ;  ante,  note  694,  p.  1003, 4  ^  Dunlap  v.  Waldo,  6  N.  Hamp.  Rep.  45S.) 

Certain  dicta  to  be  found  in  the  American  books,  would  lead  us  to  suppose,  that 
the  question,  in  respect  to  the  competency  of  oral  testimony  to  prove  the  contents  of  a 
Written  instrument,  might  depend  upon  the  relation  which  the  instrument  has  to  the 
n^rits.  Thus,  Savage  C.  J.,  in  Mc  Fadden  v.  Kingsbury,  (U  Wend.  667,8,9,) 
said— ('I  have  always  understood  the  rule  on  this  subject  to  be,  that  parol  evidence 
^the  contents  of  papers  may  be  given,  where  they  do  not  form  the  foundation  of  the 
««U8e,  but  merely  relate  to  some  coUatteral  fact."  The  cases,  which  he  cited,  in  sup- 
port of  this  somewhat  startling  proposition,  are  Southwick  v.  Stevens,  10  John.  Rep^ 
**3,  and  Mumford  v.  Bowne,  Anth.  N.  P.  40.    To  these  may  be  added,  also,  the  dio* 
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turn  of  Parker,  C.  J.  in  Tucker  v.  Welch,  17  Mass.  Rep.  165,  stated  supra,  at  p^  \910 
of  this  note.  Southwick  ▼.  Stevens,  was  noticed  ante,  note  S96^  p.  502, 3 ;  and  in  ad- 
dition to  the  remarks  there  noade  concerning  it,  we  have  only  to  add,  that  ev^n  in  that 
case,  the  court  w^nt  no  farther  than  to  allow  matter  evinced  by  written  evkteDce,  to 
be  proved  orally.  It  is  still  more  latitudinarian,  we  apprehend^  to  adjudge  that  the 
eonterUi  of  a  written  instrument,  as  such,  may  be  thus  established.  Mumford  v. 
Bowne,  however,  seems  to  have  gone  ^ven  to  this  extent ;  and  though  we  have  sought 
dilllgently,  we  have  sought  in  vain,  for  an  adjitdication  sustaiding  it  On  the  contra- 
ry, several  decisions,  both  in  the  English  and  American  coftirts,  proceed  upon  doc- 
trines directly  the  reverse.    We  shall  notice  only  a  few  of  th^m. 

In  Roberts  v.  Tennell,  (S  Monroe,  247,)  and  Cope  v.  Arbyny,  (2  J.  J.  Marab,  996,) 
papers  were  spoken  of  as  coming  in  collaterally,  when  thej|^  did  not  constitute  the  di- 
rect foundation  of  the  suit ;  but  held,  that  they  must  be  produced  and  proved  by  the 
best  evidence  of  which  the  nature  of  the  case  was  susceptible.  (See  also,  Gaines  v. 
Patterson,  3  Dana,  406,  9.)  Lauauze  v.  Palmer,  (1  Mitod.  &  Maik.  31,  2,)  furnishes 
an  instance  where  a  notice  of  dishonor,  quite  remotely  connected  with  the  issue,  was 
hekl  not  provable  by  parol,  for  the  very  reason  of  its  batng  collaterally  used  ;  whereas, 
if  it  had  pertained  directly  to  the  bill  on  which  the  suit^as  brought  the  suit  itself  would 
hav^  supplied  notice  to  produce,  and  so  would  have  let  in  inferior  proof.  (See  this  case, 
and  others  ante^  note  843,  p.  1194.)  No  admissible  evidence  can  well  be  conceiycd  of 
more  collateral  to  the  issue  or  'merits,  than  that  which  relates  merely  to  the  oompe> 
tency  of  a  witness  sworn  in  chief  upon  the  trial.  Yet,  if  the  witness'  interest  appear, 
and  the  evidence  obviating  the  objection  rests  in  writing,  the  writing  must  be  produ- 
ced, or  his  testimony  disregarded.  (See  ante,  note  256,  p.  260.)  Though  it  is  other- 
wise, where  a  witness  is  examined  on  the  voir  dire.  (See  ante,  p.  132,  of  the  text,  and 
the  cases  cited  ante,  note  252,  p.  260.)  A  party  objecting  to»  the  competency  of  a  wit- 
ness, on  the  ground  of  infamy,  must  be  prepared  to  establish/ the  fact  of  conviction,  &c, 
by  producing  a  copy  of  the  record.  (See  ante,  note  59,  pi  65.  See  also,  S.  P.  Gass^ 
▼.  Stinson,  2  Sumn.  Rep.  605, 907.)  Again,  the  rule  requiring  the  subscribing  witness 
to  an  instrument  to  be  produced,  in  order  to  prove  its  execution,  rests  upon  the  same 
principle  which  demands  the  best  evidence  in  other  cases.  Yet,  it  is  «no  reason  for 
dispensing  with  the  subscribing  witness,  that  the  writing  comes  in  question  collater- 
ally only.    (See  post,  p.  465,  of  the  text,  and  post,  note  878.) 

On  the  whole,  we  know  of  no  ground,  either  of  principle  or  authority,  upon  which 
the  doctrine  we  have  been  considering  can  be  maintained.  If  the  contents  of  a  writ- 
ten instrument  are  so  far  collateral  to  the  issue  as  to  be  immaterial,  that  is  good  ground 
for  rejecting,  not  only  parol  evidence,  but  all  evidence  concerning  them — even  the 
instrument  itself.  (M'Connell  v.  Brown,  Litt.  Sel.  Gas.  462,  3.  See  per  Lord  Ellen- 
borough,  in  Warden  v.  Fermor,  2  Gampb.  Rep.  282.)  But  if  the  contents  are  mate* 
rial,  both  the  law  and  the  reason  of  the  thing  dictate,  that  the  instrument  should  be 
produced  to  speak  for  itself,  and  thus  preclude  any  abuse  which  might  arise  from  the 
substitution  of  inferior  evidence.  In  addition  to  the  cases  before  cited  in  this  note  to 
the  general  doctrine,  see  ante,  note  514,  p.  540, 1,  2 ;  note  420,  p.  547, 8»  9,  550 ; 
DOte422,  p.  551,2,3. 

Sometimes  the  rule  requiring  the  best  evidence  of  the  contents  of  writingSy  hu  ap- 
parently been  in  some  degree  relaxed  on  grounds  of  convenience ;  particularly  where 
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certain  general  results  from  docameDts,  were  the  sole  object  of  tlie  enquiry,  and  the 
documents  themselves  were  too  numerous  or  voluminous  to  be  read  and  examined  in 
court.  Thus,  where  the  question  was  as  to  the  solvency  of  a  person  on  a  given  day* 
he  having  been  subsequently  declared  a  bankrupt ;  held,  that  a  witness  who  had  ex- 
amined the  papers  and  accounts  of  the  bankrupt,  might  be  allowed  to  state  the  result, 
though  he  coukl  not  be  allowed  to  speak  of  the  contents  of  the  accounts  iu  detail. 
(Roberts  v.  Doxoo,  Peake's  Rep.  88,  S.  P.  Meyer  v.  Sefton,  2  Stark.  Rep.  374, 370, 
7.  See  Rowe  v.  Brenton,  S  Mann  &  Ryl.  312.)  But  in  Den  v.  Pond,  1  Coxe's  Rep. 
S79,  the  secretary  jof  state  was  called  to  prove  that  there  was  a  book  in  his  office  of 
deedKsnd  surveys  made  in  a  particular  county,  so  as  to  found  an  inference  that  deeds 
and  surveys  were  formerly  recorded  in  that  county ;  but  the  court  held  tliat  the  book 
itself  must  be  produced,  for  that  would  show  what  it  really  was.    (Id.  380,  1.) 

The  general  rule  is  not  rigidly  insisted  on,  where  a  mere  negative,  resulting  from 
the  inspection  of  voluminous  documents,  is  sought  to  be  proved.  (1  Stark.  £v.  43^, 
6th  Am.  ed.)  In  Rowe  v.  Brenton,  3  Mann.  &  Ryl.  303,  a  witness  produced  a  docu* 
meat  lor  tlie  purpoee  of  showing  a  particular  clause  ;  and  he  was  allowed  by  Lord 
Tenterden  to  answer,  whether  he  had  not  inspected  about  300  other  documents  of  the 
lame  kind,  (court  rolls,)  in  which  the  clause  was  not  found. 

An  invariable  practice  as  between  two  persons  for  one  to  accept  bills  drawn  ui  a 
psrticular  Ibrm  by  the  other,  may  be  proved  without  producing  the  bills.  If  the  mode 
of  dealing  has  varied,  however,  the  bills  must  be  produced  or  accounted  for;  other- 
wiieitwoukl  be  receiving  parol  evidence  of  an.  individual  written  instrument,  which 
ia  not  permitted.    (Spencer  v.  Billing,  3  Camp.  SIO.) 

We  have  seen  that  where  secondary  evidence  is  offered,  it  must  be  objected  to  in 
season,  or  its  competency  cannot  be  questioned.  (Ante,  note  431,  p.  658.  Ante, 
Dote  738,  p.  1068.  See  also,  Gaines  v.  Paterson,  3  Dana,  408,  9 ;  Williamson's  heirs 
▼.Mnston,  4  Monroe,  354  ;  Blight's  lessee  v.  Atwell,  7  Monroe,  365,  6  ;  Pettigru 
▼.Sanders,  3  Bail.  Rep.  549  ;  Kimball  v.  Morrell,  4  Greenl.  370,  1.)  It  has  been 
held  too  late  to  object  after  the  testimony  on  the  side  of  the  party  ofiering  the  secon- 
^ry  evidence,  is  closed.  The  objection  should  be  made  when  the  evidence  is  offered, 
80  as  to  affi>rd  the  party  an  opportunity  of  obviating  it.  (Concord  v.  Mclntyre,  6  N. 
Hamp.  Rep.  537,  628, 9.  See  ante,  note  431,  p.  558.  Callender  v.  Marsh,  1  Pick. 
418,435,6.) 

The  production  of  a  written  instrument  may  be  superseded  by  an  admission  in  the 
pleadings.  (See  ante,  note  481,  p.  558 ;  ante,  note  331,  p.  444,  etseq.)  In  Ken- 
i*cky,iD  a  suit  for  breach  of  covenant,  where  the  declaration  set  forth  the  covenant  at 
'^nsci  a  plea  of  covetiants  performed  was  adjudged  an  admission  of  the  covenant  alleg- 
ed hy  the  pfaiintiff ;  and  held,  that  the  plaintiff  might  resd  to  the  jury,  either  the  recital 
of  the  covenant  in  the  declaration,  or  the  covenant  itself,  so  fsr  as  it  corresponded  with 
^  recital,  without  proof  of  its  existence  or  genuineness.  (Helm's  ex'rs.  v.  Jones, 
>^*r.  8  Dana,  86,  7.)  An  admission  in  an  answer  in  chancery,  of  an  instrument  sta- 
^  in  the  bill,  will  sometimes  supersede  the  necessity  of  producing  it ;  especially 
where  nodiing  depends  upon  its  construction.  (Owen  v.  Jones,  3  Anstr.  505.)  But 
^  admission  musi  be  very  explicit;  if  qualified  by  a  reference  to  the  instrument  token 
V'^^^fuedf  its  production  is  necessary.    (Cox  v.  Allingham,  I  Jacob's  Rep.  337.) 
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NOTE  861— p.  452. 

Notice  to  produce  having  been  given  and  not  complied  with,  or  the  loes  or  destractioo 
of  an  iostrument,  are  by  no  means  the  only  circumstances,  which  will  authorize  the  ad- 
mission of  secondary  evidence .  [n  general,  where  the  best  evidence  is  unattainable,  a 
party  may  resort  to  secondary  evidence.  If  a  paper  be  on  file  in  a  public  office  under  such 
clfcumstances  that  the  party  can  neither  obtain  it,  or  compel  its  production,  and  it  is  Dot 
made  the  duty  of  any  person  to  give  out  certified  copies  to  be  used  as  evidence,  parol 
testimony  will  be  received.  (SenilUe,  Denton  v.  Hill,  4  Hayw.  Rop.  75.  See  Butler 
▼.  The  State,  5  Gill.  &  John.  Rep.  511,  519.)  But,  if  the  paper  is  one  that  might  be 
withdrawn  from  the  files,  on  application  for  that  purpose,  such  application  should  ap- 
pear to  have  been  made.  (See  ante,  note  839,  p.  1 189, 1 190.) .  Even  if  the  applict'ioo  w 
refused,  it  will  not  always  be  a  matter  of  course  to  admit  secondary  proof.  Where 
the  liability  of  the  defendants,  in  an  action  on  a  note,  had  been  tried  on  the  merits,  in 
a  former  action  on  the  same  note,  brought  against  them  in  the  name  of  the  plaintiff's 
agent,  and  the  note  had  been  put  upon  the  clerk's  files,  the  court  refused  to  allow  the 
note  to  be  taken  from  the  files,  or  to  admit  secondary  evidence  of  its  contents.  Tbey 
said,  that  it  was  always  matter  of  discretion  with  the  court  to  allow  a  paper  to  be 
withdrawn  from  the  files;  that  the  liability  of  the  defendant's  had  been  thoroughly 
tried  in  the  former  suit,  upon  the  merits,  and  under  circumstances  favorable  for  the 
plaintifi*;  and,  that  it  would  be  improper  to  grant  him  an  opportunity  to  try  the  ques- 
tion over  again.  They  also  held  it  to  be  no  answer  to  say,  that  the  defendant's  could 
avail  themselves  of  the  judgment  in  that  suit  as  a  defence  to  the  present  action. 
(Rogerson  v.  Neal,  16  Pick.  Rep.  S70.)  In  a  suit  in  chancery,  where  it  appeared 
that  an  instrument,  by  which  the  defendant  transferred  to  the  complainants  the  bene- 
fit of  a  certain  judgment,  had  been  filed  in  a  suit  at  law  between  the  parties,  and  the 
defendant  produced  a  transcript  of  the  record  in  such  suit  containing  a  copy  of  the 
instrument,  which  the  plaintiff  was  willing  should  be  read  if  the  transcript  was  intro- 
duced along  with  it ;  held,  that  the  defendant  refusing  to  accept  these  terms,  the  copy 
could  not  be  received.  The  appellate  court,  in  their  opinion  in  this  case,  after  ad- 
verting to  the  general  rule  excluding  copies  till  the  originals  shall  have  been  account- 
ed for,  observe :  ''  The  manner  of  accounting  for  the  -absence  of  the  original  id  the 
present  instance,  was,  by  showing  that  it  had  been  filed  in  the  suit  at  law,  and  this 
was  attempted  to  be  manifested  by  the  record  produced.  But  why  have  they  thus 
disposed  of  the  original  ^  It  must  have  been  there  lodged  for  some  purpose ;  and  its 
custody  have  been  retained  through  the  operation  of  law.  If  it  had  been  the  subject 
of  litigation,  and  its  claim  settled  between  the  parties  in  a  suit  for  that  purpose,  it  ought 
not  to  have  been  again  introduced  as  a  set-off  against  the  demand  of  the  complainant, 
or  as  imposing  another  defence  to  its  claim.  To  understand,  therefore,  fully  the  cause 
of  its  absence,  and  the  effect  which  had  thereby  been  produced,  the  court,  (a  (tio,)  we 
think,  properly  required  that  the  record  should  be  read,  or  the  copy  not  admitted. 
(Handiey's  ex'r  v.  Fitzhugh,  1  Marsh.  Ken.  Rep.  24.)  So,  the  court  may  refuse  to 
receive  inferior  proof  upon  principles  of  public  policy.  Accordingly,  in  Pennsylvania, 
where  an  action  was  brought  for  a  libel  upon  the  plaintiff,  an  officer,  consisting  of  cer- 
tain charges  preferred  against  him  to  the  governor ;  though  the  governor  had  dedioed 
delivering  the  libellous  paper  to  the  plaintiff,  and  the  court  had  refused  a  iubp<aui  d»u» 
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tttUDi,  (wbfcb  can  only  issue  there  on  special  application)  yet,  parol  evidence  of  the 
cooteots  was  held  inadmissible.  (Gray  v.  Pentland,  2  Serg.  &  Rawle  23.  See  Voter 
T.  Sanno,  6  Watts'  Rep.  166.) 

The  question  has  occasionally  arisen,  ivhether  proof  that  a  paper  is  out  of  the  state 
will,  of  itself,  be  sufficient  to  lay  the  foundation  for  introducing  secondary  evidence  of 
iu  cootents,  without  further  evidence  showing  an  effort  to  obtain  it.  In  Connecticut, 
it  has  been  held  that  it  will  not.  (Townsend  v.  Atwater,  5  Day's  Rep.  398,  806.) 
So,  also,  in  Louisiana.  (Lewis  v.  Beatty,  8  Mart  Lou.  Rep.  N.  S.,  267,  288,  289.) 
Otherwise,  however,  in  Kentucky ;  and  the  court  liken  it  to  the  case  of  a  subscribing 
wiOiess,  absent  from  the  state.  (Boone  v.  Dyke's  legatees,  3  Monroe  532.)  See 
abo  £aton  v.  Campbell,  7  Pick.  10.  A  written  contract  deposited  by  the  parties  with 
a  witness  in  a  neighboring  state,  was  aUowed  to  be  proved  by  a  deposition  on  commis- 
sion, it  heiog  out  of  the  jurisdiction  of  the  court  (Bailey  v.  Johnson,  9  Cowen's  Rep. 
115.)  See  further,  what  is  said  by  SaffokS,  J.,  in  May's  adm're  v.  May,  1  Porter's 
Rep.  ISl. 

Where  the  defendant  had  placed  a  deed  in  the  hands  of  M.,  his  agent,  who  had 
gone  to  another  state,  and  carried  it  with  him,  and  some  unsuccessful  attempts,  the 
natore  of  which  was  not  explained,  had  been  made  to  obtain  it;  held,  that  no  com- 
misakm  having  been  sent  to  examine  M.  atmut  the  deed,  or  to  ascertain  what  had  be- 
come of  it,  aad  there  being  some  grounds  for  suspecting  a  designed  suppression  of  it, 
parol  evidence  was  inadmissible.  (Bunch's  adm'r  v.  Hurst's  adm'r,  3  Dess.  £q. 
Rep.  290, 991.)  An  instrument  having  been  executed  at  Caraccas,  and  it  appearing 
that,  according  to  the  law  of  that  place,  the  original  was  deposited  with  a  notary  and 
kept  by  him,  the  parties  only  being  allowed  to  have  certified  copies;  held,  that  this 
waa  sufficieot  to  account  for  the  non-produCtion  of  the  original.  (Mauri  v.  Heffernan, 
IS  Johns.  Rep.  58.) 

If  the  paper  is  in  the  hands  of  a  third  person  under  such  circumstances  that  the  law 
will  not  compel  him  to  produce  it,  this  is  a  ground  for  allowing  secondary  evidence. 
For  various  cases  showing  this,  as  also  when  a  paper  is  privileged  so  as  to  be  unat- 
tainable through  a  nd^pcma  duce$  tectitn,  see  ante,  note  832.  See  also,  United 
States  V.  Reybura,  6  Petera'  Rep.  352,  6,  7. 

That  proof  of  the  kiss  or  destruction  of  an  instrument  is  sufficient  to  lay  the  founda- 
tion Ibr  introducing  secondary  evidence  of  its  contents,  is,  as  a  general  rule,  well  es- 
taWiahed.  Sometimes  the  loss  or  destruction  is  proved  directly,  e.  g.  by  the  person 
wbo  destroyed  it,  swearing  to  the  fact ;  and  sometimes  the  fact  is  made  out  by  cir- 
cttmstaotial  evidence,  as  by  showing  that  it  was  deposited  in  a  particular  chest,  office 
w  houae,  which  was  subsequently  destroyed  by  fire,  or  the  ravages  of  war ;  (Jackson, 
«x  dem.  Livingston  v.  Neeiy,  10  Johns.  Rep.  .374;  Franklin  v.  Creyon,  Harp.  Eq. 
B<p.  248 ;  Jefiirey's  ex'rs  v.  Parsons,  2  Verm.  Rep.  456 ;  Jackson,  ex  dem.  Taylor 
V.  CuUum,  2  Blackf.  228 ;  Peay  v.  Picket,  8  M'Cord's  Rep.  322 ;  Lorton  v.  Gore,  1 
IW  &  Clark,  190;  Rochell  v.  Holmes,  2  Bay's  Rep.  487;  Fallis  v.  Griffeth,  1 
Wright's  Repu  305 ;)  that  it  was  put  into  the  mail,  directed  to  a  particular  person, 
and  never  reached  ita  place  of  destination ;  (Bank  of  the  United  States  v.  Sill,  5  Conn. 
Kep.  106 ;  Champion  v.  Terry,  3  Brod.  &  Bing.  295 ;)  or  put  into  the  letter  bag  of  a 
^'W'cl,  which  was  chased  by  a  privateer,  and  the  letter  bag  thrown  overboard ;  (An- 
<^noD  V.  RobeoD,  S  Bay's  Rep.  495 ;)  or,  that  it  has  been  diligently  sought  for,  and 
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caonot  be  found ;  (Proprietors  of  Braintree  y.  Battles,  6  Verm.  Rep.  899;  RennerT^ 
Bank  of  Columbia,  9  Wheat.  Rep..581 ;  Hail  v.  Hall,  6  Gill.  &.  j;obn8.  386 ;  Taumoo 
Bank  v.  Richards,  5  Pick.  Rep.  436 ;  Benjamin  v.  Garee,  1  Wrist's  Rep.  449, 450; 
M'Mullen  v.  Brown,  1  Harp.  Rep.  76.)  The  like  principles  apply  in  criminal  cases. 
(See  Rex  v.  Chadwick,  6  Carr.  &  Payne,  181 ;  Commonwealth  v.  Snell,  3  Mass.  Rep. 
82 ;  United  States  v.  Doebler,  1  Bald.  Rep.  519.)    See  ante,  note  844,  p.  1194, 5. 

It  is  not  by  any  means  a  matter  of  course,  to  let  a  party  in  to  give  secondary  e?* 
idence,  even  where  he  produces  direct  proof  of  the  factof  destructbn.  If  the  destruc- 
tion,was  accidental,  and  occurred  without  his  agency  or  assent;  or  even  if  it  was 
voluntary,  and  his  own  act,  but  yet  done  under  a  mistake,  so  as  to  rebut  all  idea  of 
contemplated  fraud,  inferior  evidence  will  usually  be  allowed.  Thus,  shoukl  a  party 
destroy  a  paper,  under  the  erroneous  impression  that  it  could  be  of  no  further  use,  be 
may  afterward,  notwithstanding,  prove  its  contents  by  secondary  evidence.  (Rigg? 
V.  Tayloe,  9  Wheat.  483.)  Or  should  he  destroy  a  note  on  its  being  paid  io  bank 
bills,  he  supposing  at  the  time  they  were  genuine,  when  in  truth  they  were  counter- 
feit, the  same  result  would  follow.  (Id.  487.)  So  should  he  destroy  one  paper,  sup- 
posing it  to  be  another.  (Id.  See  Dumas  v.  Powell,  3  Dev.  103 :  also  Williams  r. 
Crary,  5  Cowen's  Rep.  368,  370.)  But  a  party  who  under  no  pretence  of  mistake  or 
accident,  voluntarily  destroys  primary  evidence,  to  prevent  its  being  used  against  him, 
or  to  create  an  excuse  for  its  non-produotion,  to  injure  the  opposite  party,  or  for  other 
fraudulent  purposes,  thereby  excludes  himself  from  the  benefit  of  inferior  evidence. 
(Riggs  V.  Tayloe,  9  Wheat.  483, 487.  Renner  v.  Bank  of  Columbia,  id.  596.  Bank 
of  U.  S.  V.  Sill,  5  Conn.  Rep.  106,  111.)  Accordingly,  where  a  plaintiff  sued  to  re- 
cover certain  monies  received  by  the  defendant  through  a  forged  endorsement  of  the 
plaintiff's  name  on  a  note  payable  to  his  order,  and  on  the  trial  it  appeared  that  tbe 
plaintiff  having  shawn  the  note  and  endorsement  to  a  person,  a  witness  in  the  cause, 
afterwards  entirely  erased  and  bk)tted  out  the  endorsement ;  held,  that  it  not  having 
been  done  accidentally,  or  under  any  mistake,  he  could  not  prove  the  same  a  forgery  by 
witnesses  who  could  only  judge  of  its  genuineness  from  having  seen  it  before  the  oblit- 
eration. He  had,  by  his  act,  deprived  the  other  party  of  the  benefit  of  witnesses  ac- 
quainted with  .his  hand-writing,  apd  to  admit  the  testimony  offered,  wouk)  be  as  re- 
pugnant to  principle  as  to  deny  a  party  the  right  of  cross-examining  his  adversary's 
witnesses.  (Broadwell  v.  Stiles,  3  Halst.  Rep.  59.)  A  fraudulent  alteration  of  a  note 
by  the  promisee,  will  prevent  him  from  recovering  either  on  the  note  itself  or  the  orig- 
inal consideration.  (Martendale  v.  Fallet,  1  N.  Hamp.  Rep.  95.)  See  also,  S.  P* 
Clute  V.  Small,  17  Wend.  Rep.  S38,  S43.  Otherwise,  as  to  an  alteration  or  destruc- 
tion, originating  in  an  honest  mistake  offset  (Id.  And  see  S.  P.  Atkinson  v.  Haw- 
don,  S  Adol.  &  Ellis,  638.)  Where  a  note  sued  upon  was  shown  to  have  been  vduo- 
tarily  burnt  up  by  the  plaintiff  a  short  time  before  it  fell  due,  the  court  held  he  was 
bound  to  explain  the  act  so  as  to  make  it  appear  honest  and  justifiable,  or  be  could  not 
recover.  For  it  would  be  a  violation  of  all  the  principles  upon  which  secondary  evi- 
dence is  tolerated,  to  allow  a  party  the  benefit  of  it,  who  has  wilfully  destroyed  the 
higher  and  better  testimony.  (Blade  v.  Noland,  13  Wend.  173,  4,  5.)  £ven  a  pre- 
tended negligent  destruction  or  k>s8  of  an  instrument,  if  the  negligence  is  such  as  ^ 
awaken  a  suspicion  of  design,  will  be  followed  by  the  like  result  (SenMe^  id.)  See 
Livingston  v.  Rogers,  .3  Johns.  Cas.  488.  In  Farrar  v.  Farrar,  (4  N.  Hamp.  B^P- 
191,)  it  was  held^  that  where  a  grantee  cancelled  a  deeds  with  intent  to  revest  the  title. 
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though  it  would  not  have  this  eflect  directly,  yet  the  deetnictioD  being  voluntary,  he 
eouki  ooC  ^ve  it  io  evidence ;  and  ao,  indirectly,  it  should  work  the  conaequence  in- 
tended.  (See  Toroaon  v.  Ward,  1  N*  Hamp.  Rep.  9 ;  CommoDwcalthlv.  Dudley,  10 
Maaa.  Rep.  408.)  And  it  haa  heen  heldj  that  a  fraudulent  alteration,  made  by  the 
grantee,  will  operate  the  like  reaulti  (Cfaeaby  v.  Froet,  1  N.  Hamp.  Rep.  145 ;  but 
see  Barrett  v.  thomdike,  1  Greenl.  Rep.  73 ;  Hatch  v.  Hatch,  9  Mass.  Rep.  811.) 

It  has  been  held,  aa  matter  of  practice,  that  a  party  may  prove  the  existence  of  the 
inatnnnent,  firat,  or  its  kws,  aa  auita  him.  Thus,  when  he  intends  to  show  that  it  wad 
consumed  in  a  particular  ofiiGe  destroyed  by  fire,  he  may  begin  by  proving  the  destnic- 
tkm  of  the  office.  (Denn  v.  Pond,  1  Goxe's  Rep^  879.)  In  Kimball  v.  Morrell,  4 
GftenL  S6S,  870,  it  was  laid  down  that  the  party  must  first  show  the  existence  or  due 
exeeution  of  the  instrument,  seciond  its  kraa,  and  then,  and  not  till  then,  he  may  en- 
qnire  specifically  as  to  the  i^ntentsi  Such  haa  been  said  in  another  case,  to  be  the 
nacttral  order.  (Per  Burnet^  J.,  in  Allen's  lessee  v.  Parish,  8  Hamm.  Rep.  107,  8. 
M'Credy  v.  Schuylkill  Nav.  Co.  8  Whart.  Rep.  4S4.)  But  these  fads  are  so  inti- 
mately  blended  together,  and  have  auch  a  mutual  relation  to,  and  dependence  upon 
each  other,  that  it  is  difficult  and  many  tiroes  impossible  to  seperate  the  proof  one 
part  from  the  other.  (Id.  And  see  per  Sherman^  J.,  id.  p.  121,  3.  M'Laurin  v.  Tal- 
bot, 9  Hiirs  Rep.  596,  per  Harper,  J.) 

It  ii  quite  clear,  however,  that  unless  proof  ia  adduced  of  the  loss  or  destruction,  sat- 
isfactory to  the  court,  the  evidence  aa  to  the  execution  and  contents  cannot  be  sub- 
mitted to  the  jury.  (Jackson,  ex  dem.  Livingston  v.  Frier,  16  Johns.  Rep.  19^,  196. 
Recsv.  Lawless,  4  Litt.  Rep.  218,  219,  920.  De  Haven  v.  Henderson,  1  JDall.  Rep. 
434.  Oorsey  v.  Doraey^s  heirs,  8  Harr.  &  Johns.  219.  Showders  v.  Harper,  I  Hav- 
riag.  Rep.  444.) 

The  proof  of  Joas  or  destruction  must  generally  be  by  witnesses  testify  itig  under 
oith.  Accordingly,  where  a  justice  of  the  peace  acted  upon  hia  own  personal  know- 
ledge uf  the  fact  of  the  loss  of  a  note,  left  with  him  at  the  time  of  joining  issue  in  the 
cause,  held  erroneous,  and  good  ground  for  reversing  his  judgment  upOn  certiorari. 
(Cny  V.  Campbell,  10  John.  Rep.  868.) 

The  loss  may  be  proved  by  tlie  declarations  of  the  adverse  party ;  (Bristol  v.  Walt, 
€Carr.&  Payne,  591 ;  Taunton  &  South  Boeton  Bank  v.  Whiting,  10  Mass.  Rep. 
339;  North  v.  Drayton,  Harp.  £q.  Rep.  84 ;)  or  of  thoee  under  whom  he  claims  title ; 
(Oorbitt  V.  Jackson,  ex  dem.  Garnsey,  H.Wend.  Rep.  619 ;)  and  thiff,  as  to  the  latter, 
(▼eo  though  they  might  be  called  aa  witnesses.  (Id.  Stanley  v.  Addison,  8  Lou. 
Rep,  (Gurry,)  807.)  In  respect  to  the  admission  of  one  joint  tenant  or  tenant  in  com- 
inoD,  to  prove  km,  &.c.  as  against  the  other,  see  note  175,  p.  170. 

In  general,  tlie  declaration  of  a  person  who  might  be  brought  to  testify  on  the  sub- 
ject is  mere  hearsay  and  inadmisssible<  (The  Governor  v«  Barkley,  4  Hawks'  Rep. 
SO.  Rex  V.  Denio,  7  Barn.  &  Cress.  690;  S.  C.^  1  Mann.  &  Ryl..994.  Taun- 
ton  Bank  t«  Richardaon^  5  Pick.  441.  Mitchell  v.  Mitchell,  8  Stew.  &  Porter,  81 ,  84. 
See  ante,  note  482,  p.  568,  565.)  Nor  can  you  rely  upon  the  naked  declarations  of  a 
decessed  person  as  to  hi9  having  had  the  paper  and  destroyed  it,  without  showing 
•ewcb.  (Rex  v.  Rawden,  2  Adol.  &.  Ellis,  156.)  Rumors  of  the  destruction  of  an 
instrument  stand,  of  course,  upon  the  same  ground.  (Angel  v.  Felton,  8  John. 
Repkl49.) 
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Parties  and  persona  interested  are  recognized  aa  competent  wttnesaea  in  respect  to 
the  facts  and  circumstances  necessary  to  lay  a  foundation  for  secondary  evidence.  (Sec 
ante,  note  122,  p.  138;  also  ante,  note  849,  p.  1197.)  This  exception  to  the  gneial 
rule  rests  upon  the  ground  that  the  point  is  preliminary  and  incidental,  addressed  solely 
to  the  court,  and  not  affecting  the  issue  to  be  tried  by  the  jury.  (See  per  MarsliaD,  C. 
J.,  in  Tayloe  v.  Riggs,  1  Peters'  Rep.  591,  596,  7;  Jackson,  ex  dem.  Livingston,  ▼. 
Frier,  16  Johu^Rep.  193, 195,6;  8  Aroer.  Jurist,  38, 9.)  The  doctrine  has  been  held 
as  to  proof  of  search,  loss,  &c.  in  Kentucky ;  (Grimes  y,  Talbot,  1  Marah.  Ken.  Rep. 
805, 6 ;)  in  the  supreme  court  of  the  United  States ;  (Tayloe  v.  Riggs,  1  Peters'  Rep. 
591 ;  see  also  Riggs  v.  Tayloe,  9  Wheat.  485,  6;)  Pennsylvania ;  (see  the  easesaote, 
note  123,  p.  188;  also  De  Haven  v.  Henderson,  1  Dall.  Rep.  454;}  Soutii  Carolint, 
(Smith  V.  Wilson,  1  Dev.  &  Batt.  40,  41 ;)  and  Massachusetts ;  (see  the  cases  ante, 
note  122,  p.  188;  Poignard  v.  Smith,  8  Pick.  278 ;  Donelson  v.  Tayk>r,  id.  390;)  but 
parties  and  persons  having  an  interest  cannot  be  allowed  to  speak  in  respect  to  the 
contents  of  the  instrument.  (Adams  v.  Leland,  7  Pick,  62.  Donelson  v.Taykir,  Sid. 
890.  See  Seekright  v.  Bogan,  1  Hayw.  Rep.  178,  note.)  The  doctrine  as  to  the 
competency  of  parties,  &c.  on  questions  preliminary  to  the  introdtictk>n  of  secondary 
evidence  haabeen  heW  ia  Virginia,  North  Carolina,  and  New-Hampshire.  (Sec  aatf, 
note  122,  p.  138.)  So,  semUe,  in  Maine.  (8  Amer.  Jurist,  29,  note  1.)  In  New-Tork 
also.  (See  ante,  note  122,  p.  138 ;  also  Blade  v.Nohnd,  12  Wend.  173 ;  Jackson,  ex 
dem.  Brown,  v.  Betts.  6  Cowen's  Rep.  300.)  And  in  the  latter  state,  where  one  party 
is  sworn  to  prove  the  loss,  the  opposite  party  may  be  examined  to  disprove  it  and  ac- 
count for  the  instrument.  (2  R.  S.  406,  §  74.)  In  Delaware,  parties  are  competent 
to  prove  loss,  and  the  other  party  may  produce  witnesses  to  impeach  the  credit  of  bis 
adversary  thus  sworn,  before  secondary  evidence  is  given  to  tlie  jury.  This  n  upon 
the  principle  that  the  court  must  be  satisfied  as  to  the  fact  of  loss  by  ef^Mle  testimo- 
ny.   (Shrowders  v.  Harper,  1  Harringt  Rep.  444.) 

In  some  caaes  it  has  been  held,  that  the  party  mutt  testify  in  order  to  rebut  the  suspicion 
that  he  is  endeavoring  to  substitute  inferior  for  primary  evidence  in  order  to  defraud ; 
as,  where  he  is  presumed,  from  the  circumstances,  to  be  in  possession  of  the  instrument. 
(Tayloe  v.  Riggs,  1  Peters'  Rep.  591 ;  Blanton  v.  Miller,  1  Hayw.  4 ;  Poignard  v. 
Smith,  8  Pick.  278 ;  De  Haven  r.  Henderson,  1  Dall.  424 ;  Park  v.  Cochran,  1  Hayw. 
410 ;  Givens  v.Manns,  6  Munf.  Rep.  201 ;  Smith  v.  Martin,  2  Tenn.  Rep.  (OTert)SOa) 

But  in  Connecticut,  the  loss  of  a  specialty  upon  which  the  suit  is  fcMinded  cannot  hi 
proved  by  a  party  ;  for  in  that  case  the  fact  of  Idas  is  a  material  and  traversable  one,  to 
be  determined  by  the  jury.  (Coleman  v.  Wolcott,  4  Day's  Rep.  388.)  So,  sanUe^  in 
actions  upon  lost  simple  contracts,  as  notes,  &c.  (Swif\  v.  Stevens,  8  Coon.  Rep.  431.) 
Such  is  the  doctrine  in  South  Carolina ;  (Sims  v.  Sims,  %  Rep.  Const.  Ct  So.  Car. 
S15;  Davis  v.  Benbow,  2  Bail.  Rep.  427;)  and  in  Vermont;  (Wright  r.  Jacobs,! 
Aik.  Rep.  304 ;  Penfield  v.  Cook,  id.  96.)  As  to  the  rule  in  New-Hampshire  and 
North  Carolina,  see  McNiel  v.  McClintock,  5  N.  Hamp.  Rep.  355,  358 ;  Cotton  t. 
Beasley,  1  N.  Car.  Law  Repos.  239.  The  doctrine  has  been  held  otherwise  in  New- 
Tork,  Massachusetts,  Pennsylvania  and  Louisiana ;  and  there,  in  actions  upon  kxt 
notes,  parties  &.c.  are  competent  witnesses  to  prove  the  fact  of  the  loaa.  (Chambe^ 
lain  v.  Gorhaio,  20  John.  Rep.  144.  Blade  ▼.  Noland,  12  Wend.  173.  Meeker  v. 
Jackson,  3  Yeates'  Rep.  442.    Donelson  v.  Taylor,  8  Pick.  890.    Page  v.  ftgc,  15 


Digitized 


by  Google 


Ch.  8.]  C^ihe  Proof  of  Dttds,  JlgremenU,  ^.  1219 

id.  S99.  MiJIer  ▼.  Webb,  8  Lou.  Rep.  (Gurry »)  616.)  So  in  Delaware,  ia  tn  action 
on  a  loetdeed.  (Shrowders  v.  Harper^  1  Harriogt.  Rep.  444)  But  they  cannot  be 
altewed  to  testify  to  the  jury,  (Donelson  v.  Taylor,  supra.  See  Jones  v.  Falee,  5 
Mass.  Rep.  101,  and  Forbes  v.  Wale,  1  W.  Black.  5S2.) 

In  respect  to  the  form  of  the  oath  to  be  administered  where  a  party  or  person  inter- 
ested is  sworn  to  prove  loss,  &.c.  see  ante,,  note  494,  p.  705,  6. 

In  several  cases  the  party's  qffidavit  has  been  recognized  as  competent  on  the  ques- 
tion ofloss.  (See  Givens  v.  Manns,  6  Munf.  201 ;  Taunton  Bank  v.  Richardson,  5 
Pick.  4S6 ;  Poignard  v.  Smith,  8  id.  278 ;  Tayloe  v.  Rigg,  1  Peters'  Rep.  591 ;  Smith 
V.  Wilson,  1  Dev.  &  Batt.  40,  41 ;  Donelson  v.  Taylor,  8  Pick,  Rep.  890;  Patterson 
▼.  Winn,  5  Peters'  Rep.  240;  Riggs  v.  Tayloe,  9  Wheat.  486;  Smith  v.  Martin,  3 
Tenn.Rep.  (Overt.  208 ;  Page  v.  Page,  15  Pick.  Rep.  874, 5.)  But  a  person  competent 
to  testify  generally  in  the  cause,  must  testify  in  theordiiMiry  way,  that  the  advantage  of 
a  cross-examination  may  be  preserved.  (Poignard  v.  Smith,  8  Pick.  272,  278.  See* 
however,  Smith  v.  Martin,  2  Tenn.  Rep.  (Overt.)  208.)  , 

Where  a  paper  has  been  deposited  in  a  public  office,  ah  official  certificate  of  the'offi- 
eer  is  sometimes  made  evidence  of  the  loss  by  statute.  (See  Jackson,  ex  dem.  Swart* 
wont,  v.  Cole,  4  Cowen's  Rep.  589.)  But  unless  there  be  a  statute  authorizing  the 
certificate,  it  cannot  be  made  evidence.  See  Hammond  r.  Norris,  2  Harr.  &  John.  180 ; 
and  ante,  note  702,  p .  1044,  5 ;  see  also  ante,  note  723,  p.  1068,  where  it  will  be  seen 
that  a  general  statute  has  been  passed  on  this  subject  in  New- York.  A  surrogate's 
certificate  as  to  InefTectual  search  for  a  will  deposited  in  his  office,  is  not  admissible  io* 
dependent  of  a  statute  rendering  it  so.  (Jackson,  ex  dem.  Schuyler,  v.  Russell,  4 
Wend.  547.)  And  even  where  this  certificate  is  made  evidence,  the  party  is  not 
obFiged  to  resort  to  it,  but  may  still  prove  search  to  have  been  made  in  any  other  reg- 
ular mode.  (Id.)  Or,  he  may  show  that  the  opposite  party  obtained  it  surreptitiously, 
and  thus  supersede  the  necessity  of  getting  the  certificate  of  the  ofiicer,  which  might 
otherwise  be  requisite.    (Davis  y.  Spooner,  3  Pick.  Rep.  287,  8.) 


NOTE  862^p.  452. 

The  party  who  has  a  written  instrument  in  his  possei^ion  and  has  been  required  to 
produce  it,  may  always  prevent  his  adversary  from  resorting  to  secondary  evidence, 
hy  producing  it,  when  wanted,  on  the  trial.  (Dean  v.  Camahan,  7  Mart.  Lou.  Rep. 
N.  S.  258.)  But,  after  he  has  availed  himself  of  the  chance  that  his  adversary  would 
he  unable  to  produce  secondary  evidence,  and  finds  that  his  artifice  has  failed  him,  he 
caoDot,  by  bringing  forward  the  instrument,  exclude  the  use  of  such  secondary  evi- 
dence as  may  have  been  given,  unless  he  proves  the  instrument  himself.  (Semble^ 
Jackson  v.  Allen,  3  Stark.  Rep.  74,  cited  in  the  text,  n.  (3).) 

And  a  party  refusing,  on  notice,  to  produce  a  paper  in  his  possession  or  under  his 
CQQtrol,  and  thus  obliging  his  adversary  to  resort  to  parol  or  secondary  evidence  of  its 
^QtentB,  cannot  be  allowed  to  contradict  the  secondary  evidence  thus  given,  without 
producing  the  paper  itself.  (Bogart  v.  Brown,  5  Pick.  18.)  Indeed,  it  has  been  held, 
^at  a  party  refusing  to  produce  a  paper  in  his  possession,  called  for  under  a  notice  to 
produce,  cannot  be  a1k)wed  aflerwards  to  retract  and  put  in  the  paper.    Thus,  in  an 
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action  ofejecUneiit)  the  lessors  of  the  plaiptiffoii  the  trial  called  for  a  receipt  io  pos^ 
sessioD  of  the  defendant,  due  notice  to  produce  having  heen  given.  The  defendant 
declined  to  produce  it,  and  was  admonished  hy  Atderson  B.  that  he  must  produce  it«t 
once,  or  never.  The  plaintiff  then  went  into  parol  evidence  of  the  contents  of  the  re- 
ceipt, whereupon  the  defendant's  counsel  put  it  into  the  witness's  hands,  and  proposed 
to  ask  him  when  an  interlineation  appearing  on  it  was  made.  But,  per  Alder8on,B. 
'*  I  think  you  cannot  now  be  altowed  to  produce  the  receipt,  as  you  before  refused  to 
do  so.  You  must  produce  a  document  when  it  |s  called  for,  or  never.  If  a  documeqt 
be  called  for,  and  you  produce  it,  it  is  subject  to  all  objections,  and  you  might  have 
then  ezapained  as  to  the  interlineation ;  but,  if  you  refuse  to  produce  it,  you  must 
take  the  consequencea  of  sucb  refusal.  (Doe  d.  Higgs  v.  Cockell,  0  Carr  (i  Payoe, 
525.) 


NOTE  86S^p.  453. 
S,  P,  Poignard  y,  Smith,  8  Pick.  Rep.  272.    Kerns  v.  Swope,  2  Watts'  Rep.  Tl 


NOTE  8a4-p.463. 

See  Eure  y.  Pittman,  8  Hawks'  Hep.  364. 

The  act  of  a  party  destroying  a  written  instrument,  furnishes  presumptive  proof  of 
its  due  executk>n ;  but,  before  this  presumption  can  arise,  the  purport  of  the  paper  de* 
stroyed  must  be  shown  what  it  is  alleged  to  have  been.  In  other  words,  it  must  be 
IdsntiSed  in  some  way.  (M'Reynolds  y«  M'Cord,  6  Watts'  Rep.  388|  299.  See 
Cowpier  V,  £arl  Cowper,  2  P.  Wins.  720,  752.) 


NOTE  665— p.  453. 


Where  secondary  evidence  of  an  instrument  is  admissible,  the  execution  of  it  must 
in  general  be  proved.  (Kimball  v.  Morrell,  4  Greenl.  Rep.  868,  Jackson,  ^x.  dem. 
Livingston,  v  Frier,  16  John.  Rep.  196.  Dorsey  v.  Dorsey's  heirs,  8  Harr.  &  Johiv 
Rep.  426.  Allen's  lessee  v.  Parish,  8  Hamm.  Rep.  107, 108,  121, 122.  M'lntyre  v. 
Funk's  heirs,  Litt.  Sel.  Gas.  425,  427.  M'Conhay  v.  The  Centre  and  KishacoquiUas 
Turnpike  Co.,  1  Pennsylv.  Rep.  428.  M'Credy  v.  Schuylkill  Nav.  Ca,  8  Whart. 
Rep.  424.)  If  resort  is  had  to  the  hand  writing  in  order  to  esublish  the  genuineness 
of  a  k>st  instrument,  the  witness  must  be  qualified  to  speak  of  the  hand  writing  the 
same  as  if  the  instrument  was  produced,  (Dorsey  v.  Dorsey's  heirs,  8  Harr,  &  Joho. 
Rep,  426.  Norwood  v.  Green,  5  Mart.  Lou.  Rep.  176,  177.  See  the  notes,  ipfra,  as 
to  proof  of  hand  writing.)  A  lost  power,  under  which  a  deed  had  been  executed,  was 
proved  by  the  person,  to  whom  the  power  was  given  and  who  executed  the  deed. 
(Jackson,  ex.  dem.  Livingston,  v.  Neely,  10  John.  Rep.  874.)  Admissions  are  a  veiy 
usual  species  of  evidence  resorted  to  in  establishing  the  genuineness  of  instruments 
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-^^liere  secondary  proof  is  admissible.     (See  Mauri  v.  Hefiernaii,  13  John.  Rep.  74 ; 
rn^mas  V.  Harding,  8  Greenl.  417;  Fury  v,  Smilli,  1  Hud.  &  Brooke,  737,738; 
'Peara  v.  Taylor,  4  Bibb.,  365,  866.)    Admissions  by  the  adverse  party,  or  those  un- 
der wbom  he  claims  title,  have  been  received  to  prove,  as  against  such  party,  the  exe- 
«3U^0D  of  a  bst  deed  affecting  the  title.    (See  Allen's  lessee  v.  Parish,  3  Hamm.  Uep. 
Ill,  113, 1^,  tSS ;  Rees  v.  Lawless,  4  Litt.  Rep.  319.)    As  against  a  parly  claim- 
>Q^  through  a  deed  executed  under  a  powepof  attorney  which  is  lost  or  destroyed, 
the  declarations  of  the  constituent  of  the  power,  are  admissible  to  prove  its  execution, 
^^DtentB,  and  loss.    The  other  party  is  not  obliged  to  call  the  constituent,  even  though 
«e  be  within  the  reach  of  process.    (Corbin  v.  Jackson,  ex.  dem.  Garnsey,  14  Wend. 
^ep.  619.)    As  to  the  limitations  under  which  admissions  of  those  through  whom  a 
I^rty  claims,  are  received,  see  ante,  note  481,  p.  644,  et  seq. ;  See  also  ante,  note 
175,  p.  170,  in  respect  to  the  admissions  of  one  tenant  in  common,  co-plaintiff,  &c., 
as  against  another.    An  admission  by  an  obligor  of  the  fbct  of  execution  of  a  lost  bond, 
is  good  evidence  as  dgaiost  him,  but,  as  to  others,  it  is  in  general  mere  hearsny  and 
ioadmissible,    (M'Inlyre  v.  Funk's  heirs,  Litt.  Sel.  Cas.  427.)    The  acknowledgment 
ofa  deceased  pauper,  of  the  genuineness  of  a  lost  indenture  of  apprenticeship,  and  his 
accompanying  declaration  that  he  was  then  serving  under  it,  were  adjudged  evidence 
of  its  execution  by  him  on  a  question  of  settlement  between  two  towns ;  but,  not  so 
» to  execution  by  the  master,  or  the  father  of  the  pauper.    (Kingwood  v.  Betlile- 
bem,  1  Green's  Rep.  226, 327.) 

If  the  k)6t  bond  or  deed,  however,  was  attested  by  witnesses,  it  seems  they  shoukl 
be  called,  or  an  excuse  rendered  for  their  absence,  before  confessions  or  other  testimo- 
ny can  be  received.  (Rees  v.  Lawless,  4  Litt  Rep.  219.  Keeling  v.  Ball,  Peake'ti 
add,  cas.  88,  Gregory  v.  Baugh,  4  Rand.  Rep.  636.  See  Livingston  v.  Rogers,  1 
Cain.  Cas.  in  Err,  27 ;  Norwood  v.  Green,  5  Mart.  Lou.  Rep.  N.  S.  175, 176, 177  ; 
M'Maban  v.  M'Grady,  5,Serg.  &  Rawie  314;  Fearn  v.  Taylor,  4  Bibb's  Rep.  365, 
366;  Kingwood  v.  Bethlehem,  1  Green's  Rep.  221,  226 ;  see  Hewes  v.  Wis  well,  8 
GreenL  Rep.  94 ;  Whittemore  v.  Brooks,  1  Greenl.  Rep.  57 ;  Showders  v.  Harper^ 
1  HarringL  Rep.  444 ;  Hill  v.  Hill,  2  Hill's  Rep.  542,  note  (a).)  See  the  notes,  in- 
fra, relating  to  subscribing  witnesses.  But,  where  a  deed  of  lands  was  ]ost» 
ind  the  witness  who  testified  tfiat  there  were  subscribing  witnesses  to  it,  did  not 
know  their  names,  and  it  not  appearing  that  the  party  had  the  means  of  ascertaining 
them;  held,  that  he  could  prove  the  deed  by  acknowledgments  of  the  opposite  party, 
(Jackson,  ex.  dem.  Hoogland,  v.  Vail,  7  Wend.  Rep.  125.  See  Hathaway  v.  Spencer, 
9ficL  Rep.  26.)  S.  P.  as  to  a  lost  bond.  (Keeling  v.  Ball,  Peake's  add.  cas.  88.) 
Al>o,astoa  lost  indenture  of  apprenticeship.  (Kingwood  v.  Bethlehem,  1  Green's 
Bep.  326,  $27.)  But,  see  on  this  subject,  Whittemore  v.  Brooks,  1  Greenl.  Rep.  57, 
60,61. 

Where  no  direct  testimony  on  the  point  of  execution,  or  former  existence  of  an  in- 
•tntment  appears  to  be  attainable,  the  fact  may  be  proved  by  circumstances.  On  this 
•object  sec  Jackson,  ex.  dem.  Gillespy,  v.  Woolsey,  11  John.  Rep.  446 ;  Allen's  lessee 
▼.  Parish,  3  Hamm.  Rep.  107,  ej  seq. ;  M'Intyre  v.  Funk's  heirs,  Litt  Sel.  Cas.  425  ; 
^ary  v.  Smith,  1  Hud.  &  Brooke  Rep.  736,  737,  738,  et  seq.;  Sicard's  lessee  v,  Da-» 
Vis,  6  Peters'  Rep.  124, 137, 133;  M'Laurin  v.  Talbot,  2  Hill's  Rep.  526. 
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NOTE  86«— p.  454. 

A  very  well  grounded  distinctinn  has  been  made,  in  respect  to  the  prooforioaor 
destruction,  between  such  papers  as  have  apparently  or  really  become  useless  to  the 
person  to  whose  custody  they  belong,  and  such  as  are  of  the  muniments  of  his  estate 
or  otherwise  valuable  to  him.  The  law  will  not  readily  suppose  that  a  man  has  acted 
contrary  to  his  interest,  and  therefore  will  demand  a  comparatively  strict  account  of 
papers  which  he  is  interested  in  preserving.  But  it  is  every  day's  practice  to  presume 
the  destruction  of  notes,  bonds,  &.c.  which  have  been  paid  up  and  which  were  appa- 
rently no  longer  worth  taking  care  of.  (Betts  v.  Jackson,  6  Wend.  1 7S,  181 .}  Where  a 
contract  was  relinquished  by  bfith  parties,  something  like  17  or  18  years  before  the 
trial,  it  was  held,  that  the  fact  of  its  relinquishment,  coupled  with  the  lapse  of  time,  af- 
f(>rded  good  ground  for  dispensing  with  proof  of  diligence  in  endeavoring  to  produce  it 
(Jackson,  ex  dem.  Bond,  v.  Root,  18  John.  Rep.  60,  7S,  4.)  So,  where  a  bond  was 
Burrendered  and  thereby  became/uncXtu  q/^to,  it  was  held,  that  there  being  no  motire 
for  preserving  it,  its  loss  should  be  presumed ;  and  parol  evidence  of  its  contents  was 
received,  without  any  efl()rt,  as  it  seems,  to  produce  the  bond  itself.  (May's  ex'n  ▼. 
Hill,  5  Litt.  Rep.  309.)  Sec  also  S.  P.,  M'Intyre  v.  Funk's  heirs,  LitU  Sel.  Cas.  4S7. 
The  same  principle  was  applied  in  the  case  of  a  lottery  ticket  which  had  been  pre- 
sented and  paid,  and  the  lottery  subsequently  suppressed ;  for  no  one  had  a  motive  Ibr 
preserving  iU    (Yoter  v.  Sanno,  6  Watts'  Rep.  164,  166.) 

Where  a  party  swore  that,  believing  a  paper  was  of  no  further  use,  it  was  his 
impression  be  tore  it  up,  and  that  if  he  did  not  tear  it  up  it  had  become  lost  or  mislaid; 
held,  that  this  was  enough  to  let  him  in  to  give  secondary  evidence  of  its  cootents. 
(Riggs  V.  Tayloe,  9  Wheat.  486.)  The  doctrine  of  the  text  was  recognized  in  Con- 
necticut. (Bank  of  the  United  States  v.  Sill,  5  Conn.  Rep.  1 1 1.)  See  also  Livingston 
V.  Rogers,  1  Cain.  Cas.  in  Er.  37 ;  3  John.  Cas.  488,  S.  C.  But  where  the  printer  of 
a  newspaper,  called  to  prove  the  loss  of  an  origmal  advertisement  printed  by  him, 
■tated  that  it  was  not  his  practice  to  preserve  original  advertisements,  and  that  he 
never  did  preserve  them,  that  the  original  in  question  be  believed  to  be  either  bst  or 
destroyed,  but  he  had  not  hnnted  for  it,  as  he  had  no  place  he  could  look  with  any 
prospect  of  finding  it;  held  insufficient  to  admit  secondary  evidence;  ibr,  saki  the 
court,  a  diligent  search  might  have  been  successful.  (M'Conhay  v.  The  Centre  and 
Kishacoquillas  Turnpike  Co.,  1  Pennsyl.  Rep.  437^  8.)  See  Sweigart  v.  Lowmarter, 
14  Serg.  &  Rawle,  200, 

Where  a  person  has  an  interest  in  destroying  a  paper,  its  destruction  will  be  pre- 
sumed on  very  slight  testimony.  This  principle  is  very  ably  illustrated  by  the  opinion 
©f  Walworth,  Chancellor,  in  Betts  v.  Jackson,  6  Wend.  Rep.  178,  on  the  question 
whether  a  will,  under  the  particular  circumstances,  was  to  be  presumed  destroyed  by 
the  testator  in  his  life  time,  or  fraudulently  suppressed  afterwards.  See  also  per  Tay- 
lor, C.  J.,  in  Eure  v.  Piitman,  8  Hawks'  Rep.  364,  372.  The  law,  it  has  been  held, 
presumes  that  an  accomplice  would  destroy  a  letter  serving  to  implicate  him  as  such; 
and  hence,  on  an  indictment  for  forging  bank  notes,  wiiere  an  accomplice  was  called 
and  testified  that  he  believed  a  letter  of  this  character,  written  to  him  by  the  defendant, 
was  lost,  the  court  allowed  secondary  evidence  of  its  contents,  though  no  search  for  it 
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had  beeo  made.    (UDited  States  v.  Doebler,  1  Bald.  Rep.  519.)  See  also  Pendleton  v. 
The  CommoDwealtb,  4  Leigh,  694  ;  also  ante,  note  844,  p.  1 194,  5. 


NOTE  867— p.  457. 

We  observed,  ante,  note  861,  p.  1S15,  that  ihe  proof  ofa  paper  being  lost  or  destroy 
ed,  was  either  positive  and  direct,  or  circumstantial.  In  the  former  caSe,  if  the  party 
who  seeks  to  introduce  secondary  evidence,  assented  to  the  destruction,  very  little  dif^ 
ficulty  can  arise ;  for  then,  in  general,  the  only  further  enquiry,  in  order  to  determine 
whether  secondary  evidence  shall  be  received,  will  be  as  to  the  motive  with  which  the 
thing  took  place.  Did  the  party  destroy  the  instrument  with  a  fraudulent  design,  or 
was  it  done  bona  fide,  or  under  a  mistake  ?  If  the  former,  he  wilt  usually  be  precluded 
from  resortiug  to  secondary  evidence,  but  in  the  latter  case  it  is  otherwise.  (See  id« 
p.  1216.) 

Where  direct  and  positive  proof  is  unattainable,  the  case  will  usually  be  attended 
with  more  embarrassment.    The  law  demand?  that  the  best  evidence  shall  be  offered 
ofwhkh  the  nature  of  the  case  admits,  and  which  is  in  the  power  of  the  party  to  pro- 
duce.   Secondary  evidence  is  not  admissible,  if  by  reasonable  diligence  the  original 
coald  have  been  produced ;  but  the  degree  of  diligence  wiH  depend  on  the  nature  of 
the  transaction  to  which  the  paper  relates,  the  apparent  value  of  the  paper,  and  other 
circumstances.     (Per  Baldwin  J.,  in  United  States  v.  Doebler,  1  Bald.  Rep;  p.  519, 
^1.)  The  rigor  of  the  old  commou-law  rule  has  been  relaxed  in  this  respect ;  and  the 
Doo-productk>ii  of  instruments  is  now  excused  for  reasons  more  general  and  less  spe- 
cifie,  upon  grounds  more  broad  and  liberal  than  were  formerly  admitted.    (Per  curi-' 
am  in  Livingston  v.  Rogers,  1  Cain.  Ca8.in  £r.  S7.    S.  0.  3  John.  Gas.  488.)   In  ge<* 
neral,  the  party  should  give  ail  the  evidence  reasonably  in  his  power,  to  prove  the  loss. 
(Per  Hall  J.,  Id  Dumas  v.  Powell,  S  Dev.  104.)    He  is  not  bound,  however^  to  furnish 
the  stmngest  possible  assurance  of  the  fact.    If  any  suspicion  hangs  over  the  instru- 
mentjor  that  it  is  designedly  withheld,  a  rigid  inquiry  should  be  made  into  the  reasons 
ofits  non-production.    But  when  there  is  no  such  suspicion,  all  that  ought  (o  be  re- 
quired is  reasonable  diligence  to  obtain  the  original.    (Per  Thompson,  C^  J.,  in  Mi- 
nor v.  Tllkitaon,  7  Peters'  Rep.  99,  101.)    In  practice,  when  there  is  no  ground  of' 
suspicion  that  the  paper  is  intentionally  suppressed,  nor  any  discernible  motive  for  de- 
ceptkm,  courts  are  extremely  liberal  in  regard  to  secondary  evidence.    (Per  Phelps^ 
J>i  in  Proprietors  of  Braintree  v.  Battles,  6  Verm.  Rep.  S99.)    The  rule  roust  be  so 
applied  as  te  promote  the  ends  of  justice,  and  guard  against  fraud  and  imposition.    It' 
the  circumstances  justify  a  well  grounded  belief  that  the  original  paper  is  kept  back  by 
design,  no  secondary  evidence  ought  to  be  admitted ;  but  when  no  such  suspicion  at- 
taches, and  the  paper  is  of  thai  description  that  no  doubt  can  arise  as  to  the  proof  of 
its  contents,  there  can  be  no  danger  in  admitting  secondary  evidence.    (Per  Thomp^ 
WD,C.  J.,  in  Renner  ▼.  Bank  of  Columbia,  9  Wheat.  581,  587.    Per  Baldwin  J.,  in 
United  States  v.  Doebler,  1  Bald.  Rep.  5S1.)    Ordinary  dilligenee  in  ordinary  cases: 
is  enough.    (Underwood  v.  Lane,  1  Dev.  Rep.  178,  175.)    Where  the  proof  ofloss 
adduced  establishes  the  fact  with  reasonable  certainty,  nothing  more  is  required. 
(Jackson,  ex  dem.  Livingston,  v.  Frier,  16  John  Rep.  196..  Beii.  v.  Pete,  3  Rand. 
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Rep.  642.)  Evidence  which  induces  n  fair  presumption  of  loss  will  be  enouglu  (Said 
in  Jack8<m  ex  dem.  Donaldson  v.  Liicett,  3  Cain.  Rep.  S67,  on  the  authority  of  Lit- 
ingston  v.  Rogers,  1  Cain.  Cas.  in  £r.  27.  S.  C.  3  John.  Cas.  488.)  No  other  thin 
circumstantial  evidence  of  loss  can  generally  be  expected  :  it  will,  therefore,  titttaUy 
Ruffice  that  the  paper  has  been  sought  for  where  it  might  be  supposed  likely  to  be 
found,  or  was  usually  kept,  and  that  the  Uektth  was  fruitless*  (Per  Coloock,  J.,  in 
Peay  v.  Pickeli,  S  M'Cord*s  Rep.  3«2.) 

From  the  foregoing  observations  extracted  from  several  cases,  it  will  be  seen  that 
bui  very  few  propositions  of  a  general  character  can  be  safely  advanced  on  this  sub- 
ject. The  sufficiency  of  the  proof  given,  by  way  of  allowing  a  resort  to  secondary  evi- 
dence is,  in  gei)eral,  a  preliminary  point  addressed  to  and  to  be  determined  by  the  coari 
exclusively,  and  upon  which  they  are  to  pass  in  view  of  the  peculiar  features  whieli 
may  chance  to  characterise  each  cdae  as  it  arises.  (See  Tate  v.  Penne,  7  Mart  Los 
Rep.  N.  S.  448, 551  ;  Eure  v.  Pittman,  3  Hawks*  Rep.  964 ;  The  Utica  Ins.  Co.  ▼. 
Caldwell,  3  Wend.  296;  Tayloe  v.  Riggs,  1  Peters'  Rep.  591,  596,  7;  Jackaoa 
ex  dem.  Livingston  v.  Frier,  16  John.  Rep.  591,  596,  7.  See  an te^  note  861,  p. 
1218.) 

In  some  casesj  the  law  taking  cognisance  of  (iertain  known  rules  of  conduct,  readily 
yields  to  the  presumption  that  the  paper  is  destroj'ed  or  lost ;  as  where  the  paper  bai 
ceased  to  be  of  any  apparent  value,  and  no  one  had  an  interest  in  its  preservation. 
So,  too,  where  the  person  to  whose  custody  the  paper  belonged,  if  it  existed,  had  a  di- 
rect interest  in  destroying  it  (See  the  text  from  p.  454  to  456  ;  also  the  next  prece' 
ding  note.) 

Some  presumption  of  loss  may  arise  also  from  lapse  of  time,  in  certain  casesj  which 
will  be  taken  intd  account  in  determining  the  question  ofdilligent  search.  (Per.  Story, 
J.,  delivering  the  opinion^  in  Patterson  v.  Winui  5  Peters'  Rep.  242,  8.) 

But  in  ordinary  cases,  where  no  such  circumstances  intervene,  the  rule  is  more 
rigid :  And  the  persons  with  whom  the  instruntent  would  be  likely  to  be  found,  mtwt 
be  called  to  account  for  it;  and  the  places  where  it  would  probably  he  deposited, 
should  appear  to  have  been  diligently  searched.  (Eure  v.  Pittman,  8  Hawks'  Rep. 
864.  Jackson,  ex  dem.  Bush  v.  Hasbrouck,  12  John.  Rep.  192.  Jackson,  ex  dem. 
Livingston,  v.  Frier,  16  John.  Rep.  193.  Dan  v.  Brown,  4  Cowen's  Rep.  483. 
M'Conhay  r.  The  Centre  and  Kishacoquillas  Turnpike  Co.  1  Pensylv.  Rep*  426.  Luce 
v,  Sinvely,  4  Watts'  Rep.  396.  Patterson  v.  Winn,  5  Peters'  Rep.  239,  240, 
242,  3.) 

In  respect  to  the  places  to  be  searched,  we  are  (o  be  guided  by  presumptiooB  arising 
from  tlie  facts  of  the  case.  Where  the  law  made  the  surrogate's  office  the  place  of 
deposit  for  an  ancient  will,  ineffectual  search  there  was  held  sufficient  to  author* 
ize  secondary  evidence.  (Jackson,  ex  dem.  Schuyler  v.  Russell,  4  Wend.  548.)  So, 
as  a  general  rule,  where  the  custody  of  a  paper  is  committed  by  law  to  a  particular 
officer  as  such,  search  at  his  office  and  among  his  official  papers  is  prima  facie  tuffi* 
cient.  (Proprietors  of  Braintree  v.  Battles,  6  Verm.  Rep.  399.)  If  a  deed  alleged  to 
be  lost,  appear  to  have  been  acknowledged  preparatory  to  recording  it,  the  recorder's 
office  should  be  searched.  (Semhle,  Little  v.  Delancey,  5  Binn.  Rep.  270,  per  Tilgl}- 
man,  C.  J.  Id.  195,  per  Yates,  J.)  Evidence  by  a  person  that  he  had  delivered  a 
deed  to  the  county  clerk  to  be  recorded,  and  of  ineffectual  search  for  such  deed  at  the 
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clerk's  office,  is  not  sufficient  unless  it  be  shown  that  it  was  never  re*delivercd,  (Jack* 
son,  ex  dem.  Dunbar^  v.  Todd,  3  John.  Rep.  900.)  But  if  search  had  also  been- 
made  amonnr  the  papfers  of  the  grantee,  it  would  probably  have  been  sufficient,  (M'- 
Mullen  V.  Brown,  1  Harp.  Rep.  76.)  Where  an  affidavit  ought  regularly  to  be  in 
the  custody  of  the  person  or  offi^cer  before  whom  it  was  taken,  diligent  and  ineffectuai 
search  among  his  papers  by  hira  and  his  clerk  was  held  sufficient.  (Harper  v.  Cook^ 
I  Carr.  &  Payne,  |39.)  So,  where  it  appeared  from  a  certificate  of  a  state  treasurer, 
endorsed  on  an  exemplified  copy  of  the  certificate  of  appraisers,  that  the  original  cer- 
tificate of  the  appraisers  had  been  delivered  to  C,  held,  that  as  against  the  state, 
search  among  the  papers  of  C.  was  sufficient  to  allow  secondary  evidence.  (Jackson, 
ex  dero.  Swartwont,  v.  Cole,  4  Cowen's  Rep.  595,  6.)  Secondary  evidence  of  th^ 
execution  and  contents  of  an  indenture  of  apprenticeship  was  admitted  under  the  ibl- 
lowing  circumstances:— The  mother  of  the  pauper  stated,  that  about  twenty-four 
years  ag«,  she  received  money  from  the  parish  of  S.  to  put  her  son  out  apprentice, 
and  that  she  accordingly  put  him  out ;  that  the  indenture  was  signed  by  her,  the  pau- 
per, and  the  master,  and  by  a  witness,  that  she  gave  it  ti>  the  wife  of  a  market-gard- 
ener who  attended  the  market  of  S.,  to  take  to  the  overseers  of  the  parish  of  S. ;  that 
the  market-gardener  and  his  wife  were  both  dead,  the  latter  having  survived  her  hus- 
band; that  she  did  not  know  whether  the  market-gardener^s  wife  had  left  any  will, 
but  had  heard  that  she  had.  Search  had  been  made  in  the  parish  chest  of  S.  for 
the  indenture,  but  it  could  not  be  found.  The  -court  were  of  opinion  that  as  the  in- 
denture, if  it  had  been  handed  over  to  the  overseers,  would  have  been  deposited  in 
the  parish  chest,  the  presumption,  from  its  not  being  found  there,  was,  that  it  was  lost 
or  destroyed*  (Rex  v.  Inhabitants  of  Stourbridge,  8  Barn.  &  Cress.  97.  S.  C.  3 
Mann.  &  Ryl.  48.)  An  unsuccessful  search  for  the  appointment  of  a  deceased  over- 
seer, made  in  the  parish  chest,  and  aUo  among  the  papers  of  a  person  who  had  acted 
as  executor  of  the  overseer,  and  who,  was  dead,  was  held  sufficient  to  let  in  infe* 
rior  evidence  of  its  contents.  And  strict  proof  of  executorship  for  this  purpose,  it 
was  held,  need  not  be  adduced.  (The  King  v.  Witherly,  4  Mann.  &  Ryl.  724,  727.) 
Search  for  a  will  should  be  made  in  those  places  where  it  would  most  probably  be 
found  ;<as  in  i\\e  testator's  desk,  or  wherever  he  kept  his  valuable  papers.  (Jackson, 
ex  dem.  Brown,  v.  Betts,  9  Cowen's  Rep.  208.  Dan  v.  Brown,  4  id.  48S.)  So  his 
executors  should  be  applied  to.  (Jackson,  ex  dem.  Bush,  v.  Hasbrouck,  12  John. 
Rep.  194.)  And  others  to  whose  possession  it  may  he  traced.  (Id.)  If  it  appear,  or 
is  presumed  to  have  been  deposited  at  a  public  office,  search  should  be  made  there. 
(Dan  v.  Brown,  supra.  Jackson,  ex  dem.  Schuyler,  v.  Russell,  4  Wend. '  543.)  See 
Jackson,  ex  dem.  Bush,  v.  Hasbrouck,  12  John.  Rep.  192, 194,  S.  P.  If  the  cashier 
ofabank  swears  that  a  paper  was  received  and  filed  among  the  papers  of  the  bank, 
proof  of  diligent  search  among  the  papers  of  the  bank  will,  it  seems,  be  suificient. 
(Taunton  Bank  v.  Richardson,  5  Pick.  Rep.  436,  443.)  Proof  that  a  ship's  papers 
were  seized  with  her  and  delivered  into  the  court  where  she  was  condemned;  but 
that  a  certain  paper  belonging  to  her  could  not  be  found  there  on  search,  is  sufficient 
evidence  of  loss  to  warrant  parol  evidence  of  its  contents.  (Francis  v.  The  Ocean 
Ins.  Co,  6  Cowen's  Rep.  404.)  In  Peay  v.  Pickett,  3  M'Cord,  318,  the  plaintiff 
claimed  title  under  a  sale  by  the  executors  of  R.,  who  derived  his  title  from  D.,  the 
latter  havingn)btained  his  from  N.  Search  had  been  made  among  R.'s  papers  for  the 
Vol.  !.♦  154 
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deed  from  N.  to  D.,  but  witliout  effect,  and  also  at  ihe  register'^  office.  The  deed 
was  executed  in  1779,  and  the  cause  was  tried  sometime  about  the  year  1824.  At 
the  time  the  deed  was  executed,  there  was  only  one  register's  office  in  the  state,  viz. 
at  Charleston ;  which  city,  a  few  montfis  after  the  execution  of  the  deed,  fell  into  the 
hands  of  the  British.  The  court,  under  these  circumstances,  held  the  presuioptioa 
strong,  that  the  deed  was  destroyed  or  lost  throu«jrh  the  agency  of  the  enemy,  while  at 
the  register's  office,  and  therefore  allowed  it  io  be  established  by  a  certified  copy  from 
that  office.  See  Rochell  v.  Holmes,  2  Bay's  Rep.  487.  Where  the  house  of  a  person 
in  whose  custody  marriage  articles  were  presumed  to  have  been  kept,  had  been  ran- 
sacked by  French  troops  and  rebels,  and  many  papers  therein  dei^troyed ;  held,  that 
unavailing  search  at  the  hou^^e,  and  at  the  house  of  the  executor  of  such  person,  was 
prima  facie  evidence  of  the  articles  having  been  destroyed.  (Lorton  v.  Gore,  1  Dow 
&  Clark,  190.)  In  Jackson,  ex  dem.  Livingston,  v.  Neely,  10  Johns.  Rep.  S74,  the 
plaintiff  sought  to  establish  a  power  of  attorney  under  which  a  deed  had  been  given 
by  secondary  evidence.  It  appeared  that  the  widow  of  R.  C.  L.,  to  whom  the  deed 
was  given,  at  the  time  of  his  death  had  possession  of  a  trunk  of  papers  belonging  to 
him;  that  she  occasionally  delivered  papers  to  the  executors  as  they  required ;  that 
she  subsequently  married,  and  two  years  after  her  marriage  the  trunk  and  papers  in 
it  were  consumed  by  fire :  but  whether  the  power  of  attorney  was  among  the  papers 
did  not  appear.  It  wa?  not  among  the  papers  clelivered  to  the  executors ;  nor  was  it 
to  be  found  in  the  office  of  the  clerk  of  the  county  where  the  deed  was  deposited  for 
record.  These  facts  were  held  sufficient  to  let  in  parol  evidence  of  the  existence  and 
contents  of  the  power. 

As  to  the  penotii  to  be  called  on  to  account  for  the  instrument,  the  general  rule  points 
to  those  who  may  be  presumed.to  have  it  in  their  possession  or  under  their  control. 
Some  observations  showing  who  are  regarded  as  the  presumptive  possessors  of  partic- 
ular papers  will  be  found  ante,  note  837,  p»  1 187,  8.  We  there  saw  among  other  things 
that,  in  the  first  instance,  the  person  legally  entitled  to  the  possession  will  be  presumed 
to  have  it.  See  per  Paris,  J.  in  Kent  v.  Weld,  2  Fairf.  Rep.  461.  And  though  it 
may  not  be  usual  for  persons  whose  lands  are  sold  on  execution  to  deliver  up  the  title- 
deeds  to  the  purchaser,  yet  if  one  of  the  title-deeds  is  sought  to  be  proved  by  seconda- 
ry evidence,  it  must  appear  that  the  purchaser  hn?  been  inquired  of.  (Little  v.  Dclan- 
cy,  6  Binn.  ZSG,  270.)  See  Nicholson  v.  Hilliard,  1  N.  Car.  Law  Repos.  253,  4. 
Where  A.  assigned  to  B,,  and  B.  upon  his  marriage  conveyed  lo  trustees  upon  ccruin 
trusts,  subject  to  the  payment  of  rents  See.  to  him  for  Hie;  held,  that  it  was  not  neces- 
sary, in  order  to  the  admission  of  secondary  evidence  of  the  assignment  from  A.  to  B., 
to  prove  search  among  the  papers  of  the  trustees.  (Fury  v.  Smith,  1  Hud.  &  Brooke, 
735.)  If  the  paper  is  traced  to  the  hands  of  a  particular  person,  he  must  in  general  be 
called  and  sworn  to  account  for  it.  (See  ante,  p.  456  of  the  text.  S.  P.,  Jackson,  ex 
dem.  Bush,  v.  Hasbrouck,  12  John.  Rep.  192, 195,)  Where  a  will  was  traced  into  tlie 
hands  of  a  female,  who  had  been  summoned  by  both  parties  and  did  not  appear;  held, 
that  before  secondary  evidence  could  be  received  she  must  be  regularly  cilled  into  court 
by  a  subpcma  duces  tecum  to  give  some  account  of  it.  (Eure  v.  Pittman,  $  Hawks' 
Rep.  364.)  A  letter  was  received  by  A.,  who  immediately  handed  it  to  his  daughter 
to  take  care  cf^  as  was  his  practice  with  other  letters ;  hdd,  that  diligent  search  in  all 
planes  where  A.'6  letters  were  kept,  would  not  answer  without  calling  the  daughter; 
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and  this,  though  it  appeared  that  tho  daughter  aided  in  making  search*  (Parkins  v. 
Cobhet,  1  Carr.  &  Payne,  282.)  So,  where  W.  having  received  a  manuscript  adver- 
tisement, leA  it  with  a  printer  by  whom  it  was  published,  and  W.  testified  that  he  had 
not  enquired  of  the  printer,  and  had  made  no  particular  search  for  it  among  his  own 
papers,  but  was  of  opinion  it  was  lost ;  the  court  held  a  copy  inadmissible,  and  that  en- 
quiry should  have  been  made  of  the  printer.  (Sweigart  v.  Lowmarter,  14  Serg.  & 
Rawle,200.)  See  M*Conhay  v.  The  Centre  and  Kishacoquillas  Turnpike  Co.  1  Pennsyl. 
Rep.  427,  8,  stated  ante,  note  866,  p.  1222.  Wliere  an  attorney  testified  that  he  filed 
a  note  among  the  papers  in  a  cause,  that  he  had  since  searched  and  could  not  find  it, 
that  the  last  he  saw  of  it,  it  was  in  the  possession  of  H.T. ;  held,  that  without  some  efibrt 
made  for  obtaining  the  testimony  of  H.  T.,  or  some  excuse  shown  for  not  having  done 
so,  secondary  evidence  was  inadmissible.  (Judson  v.  Eslard,  1  Alab.  Rep.  71.)  If  the 
paper  be  traced  to  the  hands  of  an  agent  of  the  party  offering  secondary  evidence,  the 
rule  is  more  strict  than  in  other  cases.  And  if  it  is  shown  that  he  has  gone  off  to  an- 
other state,  having  carried  it  along  with  him,  a  commission,  it  seems,  should  be  sent  to 
examine  him  and  account  (or  its  absence.  (Bunch's  admV  v.  Hurst's  adm'r,  S  Dess. 
£q.  Rep.  290,  1.)  Quere,  whether  this  strictness  would  be  enforced  except  where 
there  was  some  suspicion  of  a  designed  suj^pression  of  the  paper.  (See  ante,  note  861 , 
p^  1215,  and  the  cases  there  cited.)  Where  the  person  to  whose  custody  an  instrument 
is  traced,  or  properly  belongs,  is  dead,  enquh^  should  be  made  of  the  family,  and  someone 
of  them  must  be  called  as  a  witness  if  practicable ;  otherwise  the  party  will  not  be  allow- 
ed to  go  into  secokidary  evidence.  (Jackson,  ex  dem.  Livingston,  v.  Frier,  16  John. 
Rep.  198, 196.)  ,  So,  semble,  the  executors  of  the  deceased  person  should  be  applied  to. 
(Per  Curiam  in  Jackson,  ex  dem.  Bush,  v.  Hasbrouck,  12  John.  Rep.  194.)  See  fur* 
ther  what  is  said  in  Kent  v.  Weld,  2  Fairf.  Rep.  461.  Where  both  the  plaintiflb,  in  an 
action  upon  a  lost  note  brought  by  them  as  executors,  made  affidavit  that  they  had 
never  had  the  note  in  their  possession ;  and  one  of  them  testified  to  diligent  and  inef- 
fectual search  among  4he  papers  of  the  testator;  stating  also  that  his  co-executor  had 
had  very  little  to  do  with  the  settlement  of  the  estate ;  held,  that  this  was  sufficient  to 
let  in  secondary  evidence ;  especially,  as  the  other  executor  had  lef\  the.  country,  and 
there  was  some  evidence  in  the  case  tending  to  show  that  the  note,  since  the  testator's 
death,  had  been  in  the  defendant's  possession.    (P^ge  v.  Page,  15  Pick.  Rep.  868.) 

The  cases  requiring  the  person  to  whom  a  paper  has  been  traced,  to  be  called  in 
order  to  account  for  it,  proceed  upon  the  presumption  that  it  may  be  still  m  his  pos- 
session. This  presumption,  however,  is  liable  to  be  rebutted  ;  (see  Fury  v.  Smith, 
1  Hud.  &  Brooke  Rep,  748,  749 ;  Page  v.  Page,  supra  ;)  and  sometimes  the  very 
enquiry  which  traces  the  paper  to  the  custody  of  a  particular  person,  at  the  same  time 
shows  that  he  no  longer  has  it,  so  as  to  supersede  the  necessity  of  calling  bim.  (See 
Hex  V.  Morton,  4  Maule  &.  Sel.  Rep.  48,  stated  in  the  text,  p.  456,  457.)  Where 
subacription  papers  belon^ng  to  a  corporation,  were  delivered  to  certain  persons  a 
longtime  ago  for  a  temporary  purpose,  e.  g.  to  obtain  subscribers ;  held,  that  the  pre- 
sumption was  not  that  they  still  continued  in  the  possession  of  such  persons,ibut  that 
they  bad  been  returned ;  and  therefore,  search  among  the  papers  of  the  corporation 
and  of  the  clerk  who  acted  at  the  time,  was  adjudged  sufficient,  without  calling  those 
who  circulated  the  subscriptions.  (Central  Turnpike  Company  v.  Valentine,  10  Pick. 
Rep.  142.) 
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The  testimoqy  of  a  third  person,  showing  thorough  search  by  him  among  the  pa- 
pers of  one  to  whom  a  paper  is  traced,  lias  been  held  in  a  few  cases  to  supersede  tl)c 
necessity  of  calling  the  latter.  (See  per  Best,  C.  J.,  in  Parkins  v.  Cobbelt,  1  Carr.  k 
Payne,  282,  stated  supra.)  This  was  held  of  search  made  at  the  surrogate's  office 
for  a  will,  the  witness  having  searched  by  the  assistance  and  under  the  direction  of  the 
surrogate  in  all  places  where  it  would  be  likely  ta  be,  if  in  tiie  office.  (Jackson,  ex. 
dem.  Schuyler,  v.  Russell,  4  Wend.  Rep.  543.)  In  Minor  v.  Tillotson,  7  Peters'  Rep. 
99,  a  title  deed  to  W.  H.,  under  whom  the  plaintiff  claimed,  was  sought  to  bi;  estab- 
lished ;  the  plaintiff  traced  it  to  the  possession  of  W.  H.«  and  his  attorney  swore  that 
he  applied  to  W.  H.  for  it,  who  handed  him  a  bundle  of  papers  as  containing  all  the 
titles  to  his  Housmas  lands,  (the  premises  in  dispute  being  a  part;)  but  that  on  ex- 
amination, it  did  not  contain  the  deed  in  question.  The  court  held,  that  as  the  cir- 
cumstances left  no  room  for  the  supposition  that  the  plaintiff  was  acting  otherwi^ 
than  in  good  iaith  in  offering  secondary  evidence,  a  copy  was  admissible  without  call- 
ing W.  H.  to  testify  that  the  deed  was  not  in  his  possession.  They  speak  of  the 
search  as  equivalent  to  the  witness  having  had  free  access  to  all  W.  H.'s  papers,  aod 
say  thai  it  was  made  under  all  the  advantages  and  prospect  of  finding  tiie  deed,  that 
could  have  been  afforded  to  W.  H.  himself;  the  witness  having  been  for  this  purpose^ 
in  the  full  possession  of  W.  U.'s  papers.  (Id.  p.  101.)  These  remarks  of  the  learned 
judge  who  delivered  the  opinion,  lead  us  to  suppose  that  there  were  other  (acts  in  the 
case  beyond  what  appear  in  the  report.  For,  how  could  tlie  witness  know  that  the 
papers  handed  to  him  were  all  the  titles  of  W.  H.,  except  fromW.  H.'s  unsworn  rep- 
resentation to  him?  If  the  witness  had  examined  the  papers  in  the  presence  of  W. 
H.,  and  apprized  him  tliat  the  deed  required  was  not  among  them,  and  Wl  H.  had  then 
made  search  in  the  witnesses  presence,  the  case  would  have  been  strengthened ;  bat 
this  does  not  appear  to  have  been  done.  Thompson,  J.,  who  delivered  the  opinion, 
relied  upon  the  case  of  Gaufman  v.  Congregation  of  Cedar  Springs,  6  Binn.  Rep.  59, 
as  directly  sustaining  the  doctrine  laid  down.  The  latter  case  originated  in  the  com- 
mon pleas,  and  came  before  the  supreme  court  of  Pennsylvania  on  error.  The  wri- 
ting in  question  there  had  been  deposited  in  the  hands  of  J.  C.  as  trustee  for  the  par- 
ties. J.  C.  removed  to  another  county,  and  on  doing  so,  placed  the  writing  in  the 
hands  of  his  father.  The  father  subsequently  died ;  and  all  his  papers  came  to  the 
hands  of  J.  S.,  his  son-in-law.  J.  S.,  with  one  K.,  made  diligent  search  among  tlie 
papers,  but  could  not  find  the  writing.  These  facts  were  sworn  to  by  J.  C.  and  K., 
and  the  objection  was,  that  J.  S.,  the  son-in-law,  shoukl  be  called ;  but  the  comoaoo 
pleas  overruled  the  objection,  and  allowed  secondary  evidence  to  be  given ;  and  the 
supreme  court  afHrmed  the  judgment.  The  testimony  was  taken  previous  to  the  trial 
under  a  rule  of  court,  in  the  form  of  depositions ;  and  Tilghman,  C.  J.,  placed  con- 
siderable stress  on  this  fact,  as  showing,  that  if  the  party  objecting  had  suspected 
collusion  or  negligence  in  the  search  made  by  J.  S.  and  K.,  he  might  have  examined 
J.  S.  under  oath ;  for  he  had  full  knowledge  of  the  particular  search,  and  all  the  evi- 
dence intended  to  be  relied  on  to  prove  it,  in  time  to  have  done  so.  (Id.  p.  63, 64.) 
Yaies,  J.,  who,  together  with  Tilghman,  C.  J.,  delivered  the  only  opinions  in  the  case, 
alluded  to  the  same  circum6tan6e,  and  connected  it  with  the  strong  language  of  K/« 
deposition,  in  which«  he  swore  that  all  the  papers  of  J.  S's  father  were  carefully  ex- 
amined, and  that  the  agreement  could  not  be  found.    (Id.  p.  64,  65.)    It  seems  al«k 
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that  J.  S.  and  K.  searched  in  the  presence  of  each  other,  so  that  itie  testimony  ofK,, 
went  in  some  measure  lo  prove  the  search  mude  by  J.  S.  Wo  do  iK)t  perceive, 
therefore,  that  even  this  case,  which  goes  perhaps  to  ti»e  extent  of  allowable  latitude, 
sustains  the  entire  ground  covered  by  Minor  v.  Tillotson.  Nor  does  Jackson,  ex. 
dem.  Schuyler,  v.  Russell,  supra,  support  it  in  all  its  features.  In  the  latter,  the  wit- 
ness called  had  searched  every  one  of  the  bundks  in  the  office  where  the  will  would 
have  been  (bund,  ifin  the  office,  and  all  which  would  have  been  searched  by  the  sur- 
rogate. He  searched,  moreover,  with  the  assistance  of  the  surrogate.  These  facts 
could  all  be  known,  independent  of  hearsay.  But,  in  Minor  v.  Tillotson,  neither  tljo 
witness  nor  the  court  could  know,  that  the  bundle  searched  was  even  the  prob- 
able place  of  fthding  the  paper,  if  in  existence,  save  from  W.  H.'s  unaided  declaration. 

Hearsay  is  inadmissible  to  prove  *  search,  loss,  &c.  (See  ante,  note  861,  p. 
1317,  also  ante,  note  432,  p.  563,  565.)  Where  a  witness  swore  that  a  letter  had 
been  received  by  him  or  W. ;  that  it  had  been  diligently  sought  for  by  him  as  well  as 
by  W.,  and  could  not  be  found ;  and  thai  he  supposed  it  might  have  been  lost  in  a 
certain  fire  that  happened ;  held,  that  secondary  evidence  of  the  letter  was  not  admis- 
sible, unless  W.  was  called  to  testify  to  his  own  search;  for  the  testimony  of  the  wit- 
ness, so  far  as  W.'s  search  was  concerned  and  its  character,  roust  be  mere  hearsay. 
(Taunton  Bank  v.  Richardson,  5  Pick.  Rep.  443.)  See  also  Baines  v.  Higgins,  t2 
Mill  Lou.  Rep.  220,  S22.  So,  where  a  party  delivered  over  a  letter  received  by  hmi 
to  bis  daughter,  and  a  witness  swore  that  he,  ilie  witness,  made  diligent  search,  assist- 
ed by  the  daughter;  held,  that  unless  the  daughter  was  called,  secondary  evidence 
was  admissible.  (Parkins  v.  Cobbett,  1  Carr.  &  Payne  Rep.  282.)  But,  where  a 
justice's  judgment  and  execution  were  returned  to  the  justice  by  the  constable,  and 
afterwards  they  both  searched  among  the  official  papers  of  the  former,  but  could  not 
find  them;  the  plaintiff  and  the  justice  having  both  removed  out  of  the  state;  held, 
that  proof  of  this  search  by  the  constable,  entitled  one  claiming  under  tiie  judgment 
and  execution  to  give  parol  evidence  of  their  contents.  (Underwood  v.  Lane,  1  Dev. 
Rep.  173.)  Where  an  apprentice  swore  that  when  his  apprenticeship  expired,  he 
asked  his  master  for  the  indentures,  who  said  it  was  with  the  overseers  of  the  parish; 
and  the  successors  in  office  of  the  overseers  proved  that  they  had  made  diligent  search 
amoog  the  parish  papers,  but  could  not  find  it,  and  that  the  parish  books  and  papers 
oTthatperiod,  were  all  missing;  held,  that  the  master  was  an  indispensible  witness 
before  secondary  evidence  could  be  received,  as  witiiout  his  testimony,  the  only  evi- 
dence that  search  had  been  made  in' the  proper  place,  was  mere  hearsay;  and  it 
wouU  be  contravening  first  principles  to  admit  that.  (Rex  v.  Denio,  1  Mann.  & 
RyL  2d4.  7  Barn.  &.  Cress.  620,  S.  C.  See  also  Rex  v.  Rawden,  2  AdoL  &  Ellis 
1S6.)  If  the  vicar  of  a  parish  be  applied  to  for  a  copy  of  the  register  of  a  particular 
date,  add  he  state  that  there  is  no  register  of  that  year,  this  is  not  sufficient  evidence 
of  loss,  to  let  in  secondary  proof;  tlie  vicar  must  be  called.  (Walker  v.  Beauchamp, 
«  Carr.  &,  Payne,  552.) 

£ven  where  the  search  is  shown  complete  in  respect  to  persons  and  places,  it  may 
still  be  a  question  whether  it  has  beeii  thorough.  In  general,  it  should  be  of  a  cbarac^ 
ter  to  satisfy  the  court  that  a  fair,  honest,  and  reasonably  diligent  attempt  has  been 
made  to  obtain  the  instrument,  without  success.  (See  the  observations  relating  to  dil- 
igence in  general,  ante  p.  1223, 4,  of  this  note ;  also  State  of  Maryland  v.  Waymaa,  2 
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Gill  &  John.  383 ;  M'CoDhay  v.  The  Centre  and  Ki8hQcoqui]]as  Turnpike  Ca  1  Peon. 
Rep.  426.)    For  the  purpose  of  showing  the  character  of  the  search  in  these  par- 
ticulars, the  testimony  ol  the  person  who  made  it  will  generally  he  necessjiiy.    (Baiaes 
V,  Higgins,  2  Miller's  Lhw  Rep.  220,  222.    Taunton  Bank  v.  RichitrdsoD,  5  Pick. 
Rep.  443.)    See  several  cases  staled  supra,  p.  1 229,  relating  to  this  point    The  search 
should  be  aliown  to  have  been  made  by  a  person  who  could  read  and  identify  the  pa- 
per, or  it  will  not  be  deemed  saiiafactory.    (Mitchell  v.  Mitchell,  3  Stewart  &  Porter, 
81.)    W  lie  re  a  justice  of  the  peace  returned  a  paper  to  the  clerk's  office  with  others 
on  appeal,  and  tlie  clerk  took  out  of  a  pigeon-hole  where  such  papers  were  usually 
kept,  a  hundte  which  he  supposed  to  contain  all  the  papers  in  the  cause,  and  this  pi- 
per was  not  among  tliem,  but  he  made  no  further  search  :  Held  not  suiEcient  to  let  io 
parol  evidence  of  its  contents.    (Soulhwick  v.  Hayden,  7  Cowen's  Rep.  334.    See 
Bleigh  V.  Wellealey,  2  Carr.  &  Payne,  400.)    Where  the  plaintiff  relied  upon  the  fact 
of  his  having  destroyed  a  bond  by  mistake  supposing  it  to  be  a  note,  and  the  testimo- 
ny was  that  the  plaintiiF  received  the  bond,  and  at  the  same  time  took  upa  note  which 
he  had  given,  all  which  took  place  at  M«*s  house — that  he  put  the  bond  in  his  pocket, 
and  on  leaving  M.'s  house  he  took  out  a  paper  and  tore  it  up.    Held,  that  the  proof  ot 
Joss  failed  in  two  particulars,  viz  :     1st.  The  plaintiff  should  have  gone  to  where  he 
tore  ^p  the  paper  as  soon  as  he  discovered  its  loss,  (wliich  seems  to  have  been  the 
next  day,)  and  endeavored  to  find  some  of  the  remnants;  and  2nd,  he  ought  on  the 
trial  to  have  produced  the  note  which  he  alleged  he  designed  to  destroy.    (Dumas  v. 
.  Powell,  3  Dev.  Rep.  103.)    It  will  not  do  to  say,  however,  even  in  a  criminal  case,  andas 
in  favor  of  the  defendant,  that  the  evidence  roust  be  such  as  to  exclude  all  idea  that  the 
paper  might  possibly  have  been  found  on  a  more  diligent  search.    The  rule  is  not  on 
rigid*   Accordingly,  where  the  prisoner  was  Indicted  for  forging  a  check,  and  on  the  tri- 
al the  prosecutor  called  one  D.,  who  said  tie  received  a  check  from  the  priaoner,  of 
which  he  retained  a  copy,  and  handed  the  original  to  one  M. ;  on  producing  the  copj 
it  corresponded  precisely  with  tlie  check  alleged  in  the  indictment ;  M.  testified  that 
he  delivered  the  check  to  W. ;  W.  swore  he  delivered  it,  along  with  sundry  other 
checks,  to  T.,  and  that  T.,  in  his  presence,  burned  all  of  them  save  one ;  but  whether 
that  was  the  one  delivered  by  D.  to  M.  and  by  M.  to  the  witness,  he  did  not  know. 
T.  testified  that  he  burned  all  the  checks  but  one,  as  stated  by  W. ;  that  he  put  that 
in  his  pocket-book,  and  had  since  seen  it  among  his  papers ;  that  two  or  three  weeks 
before  the  trial  he  had  looked  for  it  and  did  not  find  it;  that  not  being  apprised  that 
he  was  wanted  as  a  witness  till  he  was  called,  he  had  made  no  thorough  search  among 
his  papers  for  the  single  purpose  of  finding  it ;  he  did  not  know  that  it  was  destroyed; 
it  was  possibly  still  among  his  papers,  but  he  believed  it  to  be  lost.    On  tliis  testimony 
the  prosecutor  was  allowed  to  go  into  secondary  evidence.    (Pendleton  v.  The  Com- 
monwealth, 4  Leigh,  694.)    Probably  the  court  were  the  more  ready  in  giving  cre- 
dence to  the  supposition  of  loss,  or  destruction,  as  the  witneds,  T.,  seemed  to  have  ac- 
ted suspiciously  at  least,  in  burning  up  the  checks  received  by  him  from  W.    This 
case,  doubtless,  should  rank  along  with  those  where  slight  grounds  have  been  deem- 
ed sufficient  td  presume  an  instrument  suppressed,  it  having  been  last  seen  in  the  cus- 
tody of  persons  friendly  to  the  prisoner.    (See  ante,  note  866,  p.  1222;  also  note  844, 
p.  1 194, 5.)  Where  a  paper  was  presumed  to  be  in  the  hands  of  A.,  who  by  prodacing 
it  would  implicate  hiniself  in  a  criminal  charge,  held,  that  he  having  been  indicted  for 
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ihe  offence,  and  process  issued  agninst  him  for  Ins  apprehension,  but  without  effect^ 
ihe  issuing  of  a  subpcena  was  unnecessary,  and  no  further  enquiry  after  him  or  search 
ibr  ibe  paper  was  required  to  admit  secondary  evidence.  The  court  placed  stress  up- 
on ilie  circumstance  that  If  A.  had  attended  upon  the  sobp(£na,  he  could  not  have 
been  compelled  to  criminate  bimseU  by  producing  ihe  paj.er.  (United  States  v. 
Reyburn,  6  Peters'  Rep.  S52,  $66,  7.  See  United  States  v.  Doebler,  1  Bald.  Rep. 
519.) 

Where  persons  claiming  under  a  will  were  required  to  show  diligent  search  for  it 
asa  preliminary  to  secondary  evidence,  it  was  said  that  the  search  must  appear  to 
liave  been  made  by  them,  or  at  their  request;  and  that  search  by  otlier  persons  and 
not  at  iheir  request  would  not  suJlice.  (Dan  v.  Brown,  4  Co  wen's  Rep.  492,  curia, 
per  Woodwortb,  J.) 

The  search  must  be  for  the  very  paper  in  question,  and  must  turn  out  to  be  ineffect- 
ual as  to  that.  Accordingly,  where  it  was  proved  by  a  clerk  that  he  had  searclied  the 
records  and  found  n^)  judgment,  this  was  iield  not  enough  to  authorize  secondary  evi- 
Jenceastothe  pleadings.    (Fox  v.  Lambson,  S  Halst.  Rop.  275.) 

Where  llu' party  relies  on  a  third  person,  to  prove  search  among  the  papers  ofsurrr 
Person,  he  should  have  him  regularly  served  with  a  subpoena  containing  a  <it«c«  te- 
fKm  clause  requiring  the  production  of  the  instrument.  This  may  be  necessary  un- 
(let  certain  circumstances  by  way  of  showing  that  the  party  has  used  all  the  means  in 
lii3  power  to  obtain  the  host  evidence,  and  to  procure  difigent  search  to  be  maile.. 
(See  ante,  note  821,  p.  1170.)  In  Ru«k  v.  Sowerwine,  3  Har.  &  John.  §7,  a  witness 
proved  that  he  had  received  a  power  of  allorncy,  that  having  occasion  to  refer  to  it 
not  lon<T  since  he  could  not  find  it,  but  that  he  did  not  search  very  thorougldy  f4)r  it,. 
sndbelitved  it  to  be  among  lils  papers  still :  The  court  lield,  that  unless  the  originat 
was  produced,  or  proved  to  be  lost,  or  a  subpoena  with  a  duces  tecum  clause  had 
^n  issued  to  the  witness,  parol  evidence  could  not  be  admitted. 

We  have  seen  that  the  declarations  of  the  adverse  party,  and  of  those  under  whom 
^claims,  are  com])etent  evidence  on  tiie  question  of  loss.     (See  ante,  note  861.) 

Where  defendants  claiming  under  a  will,  alleged  by  them  to  lie  lost,  seek  to  show 
^«e  search  for  it  by  the  declarations  of  the  adverse  party,  without  calling  the  person 
wliomade  the  search,  such  declarations  should  be  clear  and  explicit,  and  amoum  to  a 
confession  of  the  very  kind  of  search  having  taken  place  which  the  defendants  are 
tound  to  establish.  A  general  declaration  that  the  will  could  not  be  found,  will  wot 
^iiswer;  for  in  what  manner,  or  by  whom  search  has  been  made,  is  not  shown  by  it. 
[Dan  Y.  Brown,  4  Cowen's  Rep.  483,  491,  2.)  So,  serMe,  of  a  declaration  of  the  ad- 
verse parly  that "  he  presumed  there  had  been  a  will ;  that  search  had  been  made  but 
»'•  could  not  be  found.  (Id.  484,  491.)  The  declarations  of  one  tenant  in  common 
i!id  co-claimant,  in  partition,  have  been  held  inadmissible  to  prove  due  search  as 
^g^lnsi  another.  (Dan  v.  Brown,  4  Cowen's  Rep.  483,  But  see  ante,  note  175, 
p.  170.) 

Ii  has  been  Been  also,  that  parties  and  persons  interested,  are  allowed  to  testify  on 
'^i<J  question  of  search,  loss,  &c.,  and  that  sometimes  they  must  testify  or  make  affida- 
^iij  before  secondary  evidence  will  be  received.  (See  ante,  note  861,  p.  1218, 
^^^  ll»c  cases  there  cited.  Also  Davis  v.  Spooner,  3  Pick.  Rep.  287.  Hammond  v. 
Hopping,  18  Wend.    509.)    This,  it  seems,  will  be  required  in  all  tliose  cases  where, 
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notwiihstandihg  the  search  proved,  there  is  still  a  suspicion  that  the  paper  is  in  the 
jjossesaitHi  or  under  the  control  of  the  party.  But  where  an  original  deed  on  which  a 
suit  was  brought,  was  traced  into  the  l)ands  of  the  plaintiff's  attorney,  who  believed 
it  to  have  been  lost  while  in  his  possession,  a  copy  was  allowed  as  evidence  without 
atlidavit  by  the  pluinliff  that  the  original  was  not  in  his  possession.  (Myer,  el  al.  v. 
Barker,  6  Binn.  Rep.  ^28,  234.)  See  also  Smith  v.  Martin,  2  Tenn.  Rep.  (Overt.) 
203.  And  generally,  when  the  law  raises  no  presumption,  and  there  is  noauspicioa 
that  the  pa^^r  is  in  the  possession  of  the  party,  he  need  not  be  sworn.  (Deoton  v. 
Hill,  4  Hayw.  Rep.  73.) 

AVhere  a  party  sues  upon  a  lost  instrument  in  a  court  of  law,  which  the  defendant 
may  be  compelled  to  pay  if  found,  toti  bona  fide  holder,  he  must  do  something  tuure 
than  prove  the  mere  loss ;  even  in  such  cases,  however,  he  is  not  bound  to  give  posi- 
tive and  unequivocal  evidence  of  destruction ;  indeed,  circumstantial  or  presuraplite 
evidence  is  said  to  be  the  ordinary  proof.  But  the  measure  of  it  must  be  such  as  to 
csUiblish  beyond  reasonable  doubt,  that  the  defendant  cannot  be  made  liable  on  the 
instrument  a  second  tinae  to  a  bona  fide  holder.  As  to  this  subject,  however,  at  large, 
see  post,  vol.  2  p.  7,  and  the  notes.  The  following  cases  may  be  consulted  as  illus- 
trating Uie  general  doctritie.  Swift  v.  Stevens,  8  Conn.  Rep.  431.  Page  v.  Page, 
15  Pick.  Rep.  368.  Rowley  v.  Ball,  3  Cowen's  Rep.  303.  Pea  body  v.  Denton,  2 
Gall.  Rep.  351.  Jones  v.  Fales,  5  Pick.  18.  Renner  v.  Bank  of  Columbia,  9  Wheat. 
631.  Burdickv.  Green,  15  John.  Rep.  247.  Pintard  v.  Tack-ngton,  10  id.  104. 
Angel  V.  Felton,  8  id.  149.  Holmes  v.  D'Carop,  1  id.  34.  Sims  v.  Sims,  2  Rep. 
Const.  Ct.  So.  Car.  225.  Anderson  v.  Robson,  2  Bay's  Rep.  495.  John  v.  John,  I 
Wright's  Rep.  584.  Fales  v.  Russell,  16  Pick.  815.  In  an  acti<m  on  a  lost  note,  evi- 
dence of^ioss  coupled  with  the  lapse,  of  .eighteen  years,  was  held  sufHcientto  show  that 
the  defendant  could  not  be  subjected  to  pay  it  again,  and  therefore  the  plaintiff  was 
allowed  to  recover.  (Peabody  v.  Denton,  2  Gall.  Rep.  351.  See  Davie  v.  Benbow, 
2  Bail.  Rep.  427,  8.)  If  it  is  shown  that  the  note  is  not  negotial)le,  thai,  together  with 
reasonable  proof  of  mere  loss,  will  entitle  the  plaintiff  to  recover.  And,  it  has  been 
lieJd,  that  the  orius  is  on  the  defendant  to  show  the  fact  that  the  note  waa  negotiable, 
if  he  would  avoid  a  recovery.  (M'Nair  v.  Gilbert,  S  Wend.  344.  Pintard  v.  Tack- 
ington,  10  John.  Rep.  104.)  In  New- York,  it  is  provided  by  statute,  that  in  any 
suit  founded  upon  any  negotiable  note  or  bill  of  exchange,  or  in  which  such  note,  if 
produced,  might  be  allowed  as  a  set-off,  if  it  appear  on  the  trial  that  such  note  or  bill 
was  lost  while  it  belonged  to  the  parly  claiming  the  amount  due  thereon,  parol  or  oth- 
er evidence  of  its  contents  may  be  given,  and  the  party  will  be  entitled  to  recover  on 
it,  as  if  it  had  been  produced.  (2  R.  S.  406,  §  75.)  But  to  entitle  a  party  to  recover, 
he  must  execute  a  bond  to  the  adverse  party,  in  a  penalty  at  least  double  the  amount 
of  such  note  or  bill,  with  two  sureties,  to  be  apprpved  by  the  court  in  which  the  trial 
shall  be  had,  conditioned  to  indemnify  the  adverse  party,  his  heirs  and  personal  repre- 
sentatives, against  all  claims  by  any  other  person  on  account  of  such  note  or  bill,  and 
against  all  costs  and  expenses  by  reason  of  such  claim.    (Id.  §  76.) 

The  following  oases  not  easily  reducible  to  any  specific  rule,  may  be  consulted  as 
throwing  additional  light  upon  the  general  doctrine  as  to  the  sufficiency  of  the  prool 
of  loss.  Sicard  v.  Cecil,  6  Peters'  Rep.  124.  Stoddert  v.  The  Vestry  of  Port  To- 
bacco Parish,  2  Harr.  &  John.  227.  Sulgcr  v.  Dennis,  2  Binn.  428.  Spencer  v. 
Spencer,  1  Gall.  Rep.  622.     Poignard  v.  Smith,  8  Pick.  278,  9.    Ben  v.  Pccte,  2 
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Rand.  Rap.  542.    Grimes  v.  Talbot,  1  Marah.  Ken.  Rep.  205.    Doraey  v.  Gaasa- 
waj,  3  Harr.  &  Johns.  405,  6,  7.    Kingwood  v.  Bethlehem,  1  Greeo's  Rep.  326. 


NOTE  868— p.  457. 


See  S.  P.  Riggs  v.  Tayloe,  9  Wheat.  486,  where  the  general  doctrine  was  stated 
io  almost  the  exact  language  ofour  author.    Also  per  Macay  J.,  1  Hayw.  Rep.  71. 

The  text  seems  to  countenance  the  idea  that  there  are  different  degrees  of  seconda- 
ry evidence,  and  that  parol  evidence  is  Dot  even  admissible  where  it  turns  out  that 
there  is  a  copy  which  might  be  sworn  to.    Several  dicta  in  the  American  books  favor 
this  notion  still  more  directly.    Thus,  where  the  question  was  whether  on  an  indict- 
loentforibrgiogan  instrument,  its  contents  could  be  proved  by  parol,  Story  J.,  in 
BQmmiDg  up  to  the  jury,  aAer  adverting  to  the  rule  requiring  the  best  evidence,  said — 
"the  hw  will  never  suffer  secondary  evidence  to  be  admitted,  where  there  is  better 
befalod  and  within  the  power  of  the  party.    If,  therefore,  an  instrument  is  to  be  prov- 
ed, the  original,  if  in  the  possession  or  control  of  the  party,  is  to  be  produced  ;  if  the 
original  be  lost  or  destroyed,  &c.,  an  examined  copy,  if  any  such  exi$t8  and  can  he 
fmmdy  is  the  next  best  evidence,  and  muH  he  produced.    If  no  such  copy  exists,  then 
the  contents  may  be  proved  by  parol  evidence."    (United  States  v.  Britton,  2  Ma- 
nn's Rep.  464,  468.    See  also,  Kello  v.  Maget,  1  Dev.  &  Batt.  414.)    But  in  order 
to  shut  out  parol  testimony  afler  due  proof  that  the  original  is  unattainable,  the  exist- 
taee  of  a  higher  degree  of  available  secondary  evidence  must  appear.    Accordingly, 
in  Reoner  v.  The  Bank  of  Columbia,  9  Wheat  582,  597,  where  the  question  was  as 
to  the  competency  of  parol  evidence  of  a  lost  note,  the  defendant  having  objected  in 
the  court  bek)W  that  a  notarial  copy  was  the  next  best  evidence  after  the  original,  the 
court  said— <*  Proof  of  the  contents  of  a  lost  paper  ought  to  be  the  best  the  party  hat 
ia  his  power  to  produce,  and,  at  all  events,  such  as  to  leave  no  reasonable  doubt  as  to 
the  substantial  parts  of  the  paper.    But  to  have  required  a  notarial  copy,  would  have 
been  demanding  that,  of  the  existence  of  which  there  was  no  evidence,  and  which  the 
law  will  not  presume  was  in  the  power  of  the  party  ;  it  not  being  necessary  that  a 
promissory  note  should  be  protested."    (See  I>en  v.  M'Allister,  2  HalsL  Rep.  55.) 
Some  cases  recognizing  different  degrees  of  secondary  evidence  as  to  matters  of  rec- 
ord, will  be  found  ante,  note  723,  p.  1067 ;  see  especially  Hilts  v.  Colvin  there  cited 
from  14  John.  Rep.  182. 

Ad  apprehension  of  the  frauds  which  might  be  practised  by  allowing  parol  evidence 
to  supply  the  place  of  lost  writings,  has  undeniably  operated  to  urge  the  demand  for 
the  best  evidence  to  a  very  rigorous  extent.  Thus,  in  Pennsylvania,  where  the  plain- 
tiffs title  was  founded  on  a  deed  from  M.  which  was  lost,  the  court  denied  his  right 
to  resort  to  parol  proof  of  the  deed  ;  inasmuch  as  he  coukl  have  applied  to  M.  for  a 
<leed  of  coofirmation ;  or,  if  he  refused,  or  could  not  be  found,  the  plaintiff,  under  the 
set  of  Assembly,  might  have  taken  measures  fur  a  restoration  of  the  evidence  of  his 
title.  For  these  reasons,  they  said,  they  could  not  adjudge  the  testimony  offered,  the 
^  (Hamilton's  lessee  v.  Van  Swearingen,  Addis.  Rep.  48.)  In  another  case  and 
^ithmore  show  of  propriety,  the  court  refused  to  receive  parol  evidence  of  the  con- 
tents of  a  deposition  of  a  deceased  witness,  because  the  party  knew  of  the  kM  of  the 
Vol.  !.•  155 
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deposition  while  the  witness  lived  near  him,  and  inijrht  have  supplied  the  loss  without 
great  difficulty.    (M'Cally's  lessee  v.  Franklin,  3  Yeates'  Rep.  340, 1.) 

The  supreme  court  of  Indiana  have  allowed  a  defendant  to  prove  a  title  founded  oo 
a  judgment,  execution,  sheriff's  deed,  &c.,  (all  of  which  were  destroyed  hy  fire,)  by 
parol.  Hamilton's  lessee  v.  Van  Swearingen  was  considered  ;  hut  the  court  refused 
to  act  upon  the  rule  there  laid  down,  regarding  that  case  as  more  than  couaterbalanc- 
ed  by  the  author!  ty  of  others,  whose  principles  conflicted  less  with  reason  and  justice. 
(Jackson'  ex  dem.  Taylor,  v.  Culluro,  S  Blackf.  Rep.  238.  See  also  Den  v.  McAllis- 
ter, 3  Halst.  55,  6.)  A  power  of  attorney  to  transfer  stock  was  allowed  to  be  establish- 
ed by  parol,  the  original  being  lost.  (Livingston  v.  Rogers,  1  Caines  Cas.  in  Er.  37, 
2  John.  Cas.  488,  S.  C.)  So  as  to  a  lost  power  of  attorney  under  which  a  deed  of 
lands  had  been  executed ;  (Jackson  ex  dem.  Livingston,  v.  Neely,  10  John.  Rep. 974;) 
a  deed  of  lands  ;  (Jackson  ex  dem.  Gillespy,  v.  Woolsey,  11  John.  Rep.  446;  Den  ex 
dem.  Baker  v.  Webb,  1  Hayw.  Rep.  43,  71 ;)  and  promissory  notes ;  (Jones  v.Falci, 
5  Mass.  Rep.  101  ;  Renner  v.  The  Bank  of  Columbia,  9  Wheat  592, 597  ;  Jobo  v. 
John,  1  Wright's  Rep.  585,  6.)  The  contents  of  an  affidavit  may  be  proved  by  parol, 
after  laying  a  foundation  for  secondary  evidence  by  due  evidence  of  aearch.  (Harper 
V.  Cook,  1  Carr.  &  Payne  189.)  So  as  to  papers  generally,  without  reference  to  their 
particular  character ;  even  records,  as  we  have  seen,  are  within  the  same  rule,  asd 
when  lost  &c.,  their  contents  may  be  supplied  by  oral  testimony.  (See  ante,  note 
728,  p.  1067  ;  also  Hinman  v.  Breese,  18  John.  Rep.  529  ;  Gifford  v.  Gifford,  1  Pen- 
ning. Rep.  166,  7;  Rogers  v.  Van  Housen,  13  John.  Rep.  221  ;  Ekins  v.  Hanlcy,t 
Fox  &  Smith,  1 ;  Hall  v.  Hall,  6  Harr.  &  Gill,  886,  412  ;  Francis  v.  The  Gceanlns. 
Co.  6  Cowen's  Rep.  404  ;  Thomas  v.  Thomas,  2  Mill.  Lou.  Rep.  166.) 

In  England,  the  rule  has  recently  been  laid  down  in  broad  terms,  that  there  are  oo  de- 
grees of  secondary  evidence.  Therefore,  where  notice  had  been  given  to  the  plaintiff  to 
produce  a  letter  of  which  the  defendant  had  kept  a  copy»  it  was  held,  that  the  defendant 
might  give  parol  evidence  of  its  contents,  and  was  not  bound  to  put  in  the  copy.  But 
if  there  had  been  a  duplicate  original,  it  might  have  been  otherwise  with  respect  to 
that  (Brown  V.  Woodman,^  Carr.  &  Payne,  206.)  See  further  Liebman  v.  Pooley, 
1  Stark.  Rep.  167. 

As  to  the  sufficiency  of  the  parol  proof  to  be  adduced  in  establishing  the  conteotB  of 
a  writing,  but  little  can  be  said.  We  have  seen,  that  where  the  absence  of  the  higher 
evidence  is  occasioned  by  the  default  or  misconduct  of  the  party  against  whom  tbe  se- 
condary evidence  is  offered,  the  other  party  is  less  embarrassed  than  in  ordinary  cases, 
because  of  the  legal  presumptions  which  are  indulged  in  his  favor.  (Ante,  note  84S, 
p.  1192.  Also  the  cases  cited  ante,  note  864,  p.  1220.)  In  general,  it  has  been  said, 
the  witnesses  should  be  able  to  speak  clearly  and  pointedly  to  \lie  contents.  (Per  Story 
J.,  in  United  States  v.  Britton,  2  Mason's  Rep.  468.)  Where  a  written  contract  un- 
der which  the  plaintiff  seeks  to  recover,  is  sought  to  be  proved  by  parol  testimony,  *^oo 
vague  uncertain  recollection  concerning  its  stipulations  ought  to  supply  tbe  place  of 
the  written  instrument  itself.  The  substance  of  the  agreement  ought  to  be  proved 
satisfactorily ;  and  if  that  cannot  be  ilone,  the  party  is  in  the  condition  of  every  other 
suitor  in  court,  who  makes  a  claim  which  he  cannot  support''  (Tayloe  y.  RiggSi  1 
Peters'  Rep.  591,  599, 600,  per  Marshall  C.  J.)  And  the  witness  should  speak  from 
a  recollection  of  the  writing,  and  not  give  his  impressioDs  drawn  from  conversatioDS 
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and  negotiations  between  the  parties  antecedent  to  its  existence.  (Id.)  The  proof 
of  the  contents  ofa  lost  paper  oufl^ht  to  be  such  as  to  leave  no  reasonable  doubt  as  to 
the  substantial  parts  of  the  paper.  (Renner  v.  Bank  ofColumbia,  9  Wheat.  Rep.  597.) 
A  witness  may  testify  to  the  existence  and  contents  ofa  writing  from  memoranda. 
(Post,  p.  458  of  the  text,  and  note  870.)  So,  from  his  invariable  course  of  business, 
he  may  be  able  to  swear  that  a  particular  writing  existed,  though  he  have  no  recollec- 
tion of  the  fiict ;  e.  g.,  where  the  question  is  whether  a  sheriff  advertised  lands  before 
selling  them;  if  he  has  forgotten  the  fact,  but  can  swear  that  he  believes  they  were  ad- 
vertised according  to  law,  because  he  had  never  made  sales  without  having  done  80» 
his  testimony  will  be  received  as  sufficient.  (Den  v.  Downam,  1  Green's  Rep.  1S5.) 
A  witness  caRed  to  prove  the  contents  of  a  paper,  (e.  g.,  a  letter,)  by  parol,  will  not  be 
rejected  because  the  person  who  wrote  tlie  letter  is  not  produced ;  especially  if,  under 
the  circumstances,  it  is  doubtful  whether  the  one  who  wrote  it  would  have  a  better 
recollection  on  the  subject  tlian  the  witness.  (Liebman  v.  Pooley,  1  Stark.  Rep. 
167.) 


NOTE  869— p.  45t. 

We  spoke  of  the  effect  of  recitals^  ante,  note  168,  p.  (160)  161 ;  and  several  eases 
^re  there  introduced  which  need  not  be  further  noticed  here.  The  English  author- 
ities, according  tp  our  author,  treat  the  recital  of  one  deed  in  another,  as  only  secon- 
dary evidence  against  the  party  executing  the  latter,  and  those  claiming  under  hiro^ 
(Seep.  457  of  the  text;  also,  Rankin  v«  Hudson,  1  Hud.  &  Brooke,  70;  Burnett  v. 
Lynch,  &  Barn.  &  Cre<».,  589,  per  Abbott,  C.  J.)  In  the  United  States,  however, 
the  recital,  under  such  circumstances,  has  been  usually  received  and  acted  upon  as 
primary  evidence.  (See  the  note  above  referred  to.)  It  is  evidence  against  parties 
not  only,  but  privies  in  blood,  in  estate,  and  in  law.  (Jackson,  ex.  dem.  Munroet 
V.  Parkhurst,  9  Wend.  Rep.  209.  Jackson^  ex.  dero.  Bradt,  v.  Brooks,  8  id.  436. 
Carver  v.  Jackson^  ex.  dem.  Astor,  4  Peters'  Rep.  83.  Denn  v.  Cornell,  3  John.  Gas. 
174.  JacksoD,  ex«  dem.  Livingston,  v*  Neely,  10  John.  Rep.  374.  See  also  Hoyatt 
V.  PWfer,  4  Dev*  Rep.  273 ;  Foster  v*  Frost,  id.  438 ;  Caldwell  v.  M'Gimpsey,  id.  89 ; 
Bfight's  heirs  v.  Banks,  6  Monroe  Rep.  192, 195 ;  Way  man  v.  Taylor,  1  Dana's  Rep. 
^;  Reigart  v.  Ehler,  1  Whart.  Rep.  18;  Wallace's  lessee  v.  Miner,  6  Hamro.Rep. 
S66,  S70;  Scott  v.  Douglass,  7  id.  238.) 

The  recital,  when  used^  must  be  taken  altogether ;  and  therefore,  if  a  patent  be  re- 
cited in  one  part  as  having  existed,  and  another  part  shows  it  to  have  been  sunrender- 
^)  the  recital  wiU  prove  the  fact  of  the  surrender  of  the  patent^  as  well  as  its  former 
existence.    (Hoyatt  v.  Phifer,  4  Pev.  Rep.  374.) 

Whether  a  man's  covenant  or  deed,  delivered  and  remaining  as  sn  escrow,  can  be 
used  against  biro  as  a  confession  of  the  facts  recited  in  it,  quere.  (Lansing  v.  Gaine, 
a  John.  Rep.  300.) 

These  recitals,  however,  are  not  evidence  against  strangers.  (Morris's  lessee  ▼• 
Van  Deren,  1  Dall.  Rep.  64, 67.  Penrose  v.  Griflfeth,  4  Binn.  Rep.  231.  Hitc's  heirs 
"r,  Sbrader,  3  LitL  Rep.  444,  447.  Jackson,  ex.  dem.  .Webb,  v.  Roberts'  ex'rs,  11 
Wend.  Rep.  433,  433.    Den,  ex.  dem.  West,  v.  Pine,  4  Wash.  C.  C.  Rep.  691. 
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Hoyatt  V.  Fhifer,  4  Dev.  Rep.  273.  Lawrence  v.  Bloiv^  2  Leigh's  Rep.  39.  Hick- 
man v.  SkinDer,  8  Monroe  Rep.  310,211.  Mitchell  v.  Maupin,  id.  187.  Smith  t. 
Webster,  2  Watts'  Rep.  478.  Jackson,  ex.  dena.  Bradt,  v.  Brooks,  8  Wend.  Rep. 
426.  Wallace's  lessee  v.  Miner,  6  Ha  mm.  Rep.  S70.)  Nor  against  one  claiming 
under  the  party  executing  the  reciting  deed,  by  title  prior  thereto,  or  adversely  to 
him ;  but  only  against  those  claiming  under  him,  by  title  subsequent.  Hence,  recitals 
of  certain  mesne  conveyances,  contained  in  a  patent  from  the  Commonwealth  to  A., 
were  held  not  evidence  of  those  conveyances  against  B.,  who  claimed  under  a  wa^ 
rant  from  the  commonwealth  prior  to  the  patent.  (Penrose  v.  Griffeth,  4  Binn.  Rep. 
281.  See  also  Carver  v.  Jackson,  ex.  dem.  Astor,  4  Peters'  Rep.  1,  88 ;  Garwood  v. 
Dennis,  4  Binn.  Rep.  814;  Crane  v.  Morris'  lessee,  6  Peters'  Rep.  698;  SimsT. 
Meacham,  2  Bail.  Rep.  101 ;  Weidman  v.  Kohr,  4  Serg.  &  Rawle,  174.)  Tberecital 
in  a  patent  of  a  release  to  ttie  patentee  by  a  former  tenant  in  common,  is  not  evidence 
of  the  existence  of  such  release  against  one  who  has  agreed  to  purchase  from  the 
patentee,  in  an  action  to  compel  payment  of  the  purchase  money.  (Smith  ▼.  Web- 
Btel-,  2  Watts'  Rep.  478.) 

The  mere  admissibitity  of  the  recital,  will  depend  upon  the  same  principle  as  tbe 
admissibility  of  a  declaration  of  the  person  executing  the  reciting  deed.  Hence,  in 
general,  in  order  to  determine  whether  a  recital  is  evidence  in  a  given  case  against  a 
party,  we  have  only  to  ascertain  whether  an  acknowledgment  or  confession  of  tbe 
person  who  executed  the  deed,  would  be  competent;  and  in  this  view,  our  observa- 
tions and  the  cases  ante,  note  481,  p.  644  et  seq.,  may  be  advantageously  examined 
|n  connection  with  the  doctrine  here  considered. 

Semhky  that  the  state  is  not  estopped  by  recitals  in  its  own  grants  or  patents,  for 
they  are  presumed  to  be  made  upon  the  suggestion  of  the  grantee.  (Per  Story,  J., 
in  Carver  v.  Jackson,  ex.  dem.  Astor,  4  Peters'  Rep.  87 :  but  see  Commonwealth  v. 
The  Pejepscut  Proprietors,  10  Mass.  Rep.  155;  Penrose  v.  Griffeth,  4  Binn.  Rep. 
281.)  But  the  state,  like  every  other  party,  is  bound  by  recitals  in  deeds  of  others, 
under  which  ii  claims.    (Per  Story,  J.,  Carver  v.  Jackson,  ex.  dem.  Aster,  supra.) 

In  some  eases,  where  the  recital  points  to  higher  evidence  in  the  power  of  the  pB^ 
ty  producing  it,  the  withholding  of  which  awakens  a  suspicion  of  intended  fraud  or 
unfairness,  the  party  will  be  held  to  account  for  the  non-production  of  the  higher  evi- 
dence, before  the  recital  can  avail  him.  Thus,  where  the  question  was  as  to  what 
sum,  if  any,  was  due  upon  a  bond,  to  secure  which  a  mortgage  had  been  given: 
though  the  mortgage  recited  the  bond,  yet  held,  that  the  latter  must  be  produced. 
(Chewning  v.  Proctor,  2  M'Cord's  Ch.  Rep.  11,  14.)  The  C9se,  however,  ooncedes 
that  the  recital  would  be  good  secondary  evidence.  See  also  North  v.  Draytoo,  1 
Harp.  £q.  Rep.  84,  87,  88;  Anandale  v.  Harris,  2  P.  Wms.  Rep.  184;  Skipwithv* 
Shirley,  11  Ves.  Rep.  65 ;  see  also  Jackson,  ex.  dem.  Sackett,  v.  Sackett,  7  Wend. 
Rep.  94. 

It  seems  that  an  outstanding  mortgage  cannot  be  proved  (like  an  absolttte  deed)  by 
a  recital  in  another  deed,  even  as  against  the  parly  making  such  recital ;  for  it  is  de- 
feasible, and  if  produced,  might  contain  the  evidence  of  its  being  satisfied.  (PerFlstti 
J.,  in  Jackson,  ex.  dem.  Randall,  vV.  Davis,  18  John.  Rep.  7, 11, 12.)  The  fact  of 
the  existence  of  the  mortgage  recited,  however,  at  the  date  of  the  recital,  may  doobt- 
lets  be  thus  established.    (Id.) 
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The  oregoiog  cases  will  many  of  them  show  when  these  recitals  shall  conclude  a 
party.  The  general  rule  we  understand  to  be,  that  a  recital  in  a  deed  estops  the  par- 
ty executing  it,  and  those  claiming  under  him  by  title  subsequent.  And  it  should 
seem,  that  recitals  in  almost  any  other  writing  executed  by  a  party,  stating  facts  upon 
which  the  other  party  is  drawn  in  to  act,  would  estop  tlie  former,  on  the  principle  of 
the  cases  ante  note  19S,  p.  300. 

It  has  been  held,  however,  in  South  Carolina,  that  the  rule  estopping  a  party  by  a 
recital  in  a  deed,  applies  only  to  the  case  where  he  has  alleged  some  fact  in  his  own 
knowledge,  and  which  forms  a  part  of  his  undertaking.  Where,  from  the  nature  of 
the  fact  recited,  it  is  apparent  that  his  knowledge  of  it  must  have  been  derived  from 
the  opposite  party,  the  former  wiU  not  be  estopped.  Accordingly,  a  prison  bounds 
bondr  reciting  n  ea.  m.,  when  the  arrest  was  under  a  ^. /a.,  shall  not  estop  the  obligor 
from  showing  the  fact  as  against  the  sheriff's  assignee,  and  thus  avoiding  the  bond ; 
for  the  recital  of  the  ea.  sa.  is  an  allegation  coming  from  the  sheriff,  and  not  from  the 
obligor.  (Miller  v.  Bagwell,  3  M'Gord's  Rep.  439.)  But,  the  recital  is  sufficient 
proof  of  the  ea.  sa.  in  the  first  instance.  (Ransom  v.  Keyes,  9  Cowen's  Rep..  188.) 
If  a  person  enters  into  a  covenant  to  pay  for  personal  property,  the  possession  of  which 
he  acknowledges  to  have  received,  he  will  be  estopped  to  deny  the  receipt  of  it,  be- 
cause  it  is  a  fact  which  he  must  have  known.  But,  if  he  recite  that  the  vendor  had 
title,  he  may  notwithstanding  show  the  contrary ;  because  it  is  apparent  that  this  al- 
legation must  have  come  from  the  vendor,  and  that  the  vendee  could  not  otherwise 
have  known  its  truth.  (Miller  v.  Bagwell,  supra.)  On  the  other  hand,  there  are 
various  instances  where  a  recital  of  a  fact  in  a  deed,  the  truth  of  which  the  party  eze- 
CQtisg  it  must  be  presumed  to  have  known,  has  been  held  a  covenant  of  theexistence 
of  the  recited  fact.  (See  Piatt  on  Covenants  S8,  S4,  85 ;  Nos.  7  &  8  Law  Lib.  Phil.) 
A  covenant  expressed  by  way  of  recital,  is  as  obligatory  as  if  expressed  in  the  body  of 
the  agreement.  (Bealle's  adm'r  v.  Schoal's  Ex'r,  1  Marsh.  Ken.  Rep.  475,  476. 
Bank  of  Kentucky  v.  Vance's  adm'r,  4  Litt.  Rep.  173.  See  Colyer  v.  Jackson,  8 
Monroe  Rep.  33.) 

Thus  much,  in  respect  to  the  cases  where  recitals  have  been  considered  in  the  light 
of  primary  evidence.  As  secondary  evidence,  they  have  been  frequently  allowed  to 
be  used,  even  against  strangers.  If,  fbr  instance,  there  be  the  recital  of  a  lease,  in  a 
deed  of  release,  and  in  a  suit  by  a  stranger,  the  title  under  the  release  comes  in  ques- 
tioQ,  there,  though  the  recital  of  the  lease  is  not  per  te  evidence  of  ita  existence,  yet»  if 
the  existence  and  loss  of  the  lease  be  established  by  other  evidence,  the  recital  is  ad- 
missible in  the  absence  of  more  perfect  proof,  to  establish  the  contents  of  the  lease. 
(Per  Story,  J.,  in  Carver  v.  Jackson,  ex.  dem.  Astor,  4  Peters'  Rep.  88,  84.)  And  if 
the  transaction  be  an  ancient  one,  and  the  possession  has  been  long  held  under  such  re- 
lease, and  is  not  otherwise  to  be  accounted  for,  the  recital  will  of  itself,  materially  forti- 
fy the  presumption,  from  lapse  of  time,  and  length  of  possession,  of  the  original  exis- 
tence of  the  lease.  (Id.)  The  same  doctrine  was  sanctioned  in  Crane  v.  Morris'  les- 
•ce,  6  Peters'  Rep.  598,  611.  In  Garwood  v.  Dennis,  4  Binn  Rep.  814,  where  some 
proof  was  given  showing  the  loss  of  an  ancient  deed ;  possession  notjiaving  been  con- 
tory  thereto,  and  the  subscribing  witnesses  being  all  dead ;  held,  that  it  might  be 
c^blished  by  recitals  in  other  ancient  deeds,  though  the  party  against  whom  such 
fccitals  were  adduced,  was  a  stranger  as  it  respected  them ;  especially  as  the  recitals 
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were  made  by  pereona  likely  to  know  of  the  exiatence  ofthe  lost  deed,  aod  whose  iote^ 
eat  it  was  that  no  auch  deed  should  have  existed.  Where  an  old  deed,  under  which 
the  plaintiff  claimed,  recited  a  North  Carolina  grant  of  a  specified  date ;  and  tbeia 
W88  proof  that  the  public  records  of  North  Carolina,  for  that  year,  were  kist;  hekl,  that 
this  was  insufficient,  as  against  third  peraons,  to  raiae  the  presumption  of  a  gnat* 
(Sims  V.  Meacham,  3  Bail.  Rep.  101.)  By  a  will  dated  1785,  two  tractaof  about 
S0,000  acres  each,  comprizing  together  what  was  called  a  manor,  were  deviaed,  and  in 
B  conveyance  by  the  representatives  of  the  devisee  of  one  ofthe  tracts,  waa  contained 
B  redialthtit  the  original  patentees  had,  as  early  as  1734,  released  and  conveyed  their 
interest  in  the  two  tracts  to  the  testator ;  it  appearing  that  no  claim  had  been  interposed 
to  the  lands  up  to  1837,  other  than  under  the  title  ofthe  teatator^  held,  that  the  reciial 
was  evidence  sufficient  to  authorize  the  presumption  of  a  conveyance  from  the  origiaal 
patentees  to  the  testator.  ( Jackaon,  ex.  dem.  Schuyler,  et.  aL  v.  Ruesell,  4  Wend.  Rep. 
6'43.)  In  an  acUon  of  dower  by  the  widow  of  T.  B.,  the  defendant  aet  up  an  agreement, 
before  marriage,  in  bar ;  held,  that  a  record  of  a  suit  by  the  widow,  against  the  peraonal 
representativea  of  T.  B.,  wherein  the  marriage  articles  were  aet  out  as  alleged  by 
the  defendant,  waa  net  evidence  for  him  to  prove  the  articles ;  he  should  show  some 
effort  to  produce  the  original,  and  if  that  could  not  be  ibund,  then,  sembie^  the  copy 
contained  in  the  record  might  be  resorted  to  as  secondary  evidence.  (Barnett  v.  Bar- 
nett,  16  Serg.  &  Rawle,  51.) 

Some  cases  illustrating  the  principle  of  the  doctrine  above  considered,  will  be 
found  in  our  previous  notes  relating  to  the  declarationa  of  third  persons,  where  we 
treated  of  papers  lefl  by  deceased  notaries  and  others,  reciting  or  certifying  to  acts  ia 
the  course  of  their  business,  official,  and  unofficial.  (See  ante,  note  489,  p.  674,  etseq. 
Dobson  V.  Murphy,  1  Dev.  &  Batt.  590,  591.)  Nothing  is  more  a  matter  of 
courae  at  the  circuit,  than  where  a  fi.  fa.  is  lost,  to  receive  aa  evidence  of  it,  the 
deed  of  a  deceased  sheriff,  given  on  a  sale  under  it,  reciting  the^./a.  Accordiogly, 
the  decision,  in  Bennetts  lessee  v.  Davebaugh,  (3  Binn.  Rep.  175)  that  a  deceased  sur- 
veyor's recital  in  a  warrant  of  acceptance  of  the  proprietaries'  order  for  his  survey, 
was  inadmissible,  though  he  was  dead  and  the  order  probably  burnt  with  all  his  offi- 
cial papers,  is  quite  questionable.  But  this  and  other  similar  cases  are  undoubtedly  right, 
when  applied  to  recitals  which  are  ofiered  as  primary  evidence,  that  ia  to  say,  without 
first  accounting  for  the  abaence  of  the  original.  (Per  M'Kean,  C.  J.,  in  Morris'  lesve 
▼.  Vauderen,  1  DalL  Rep.  67.  Per  Yeates,  J.,  in  Elliot's  lessee  v.  Bonnet,  3  Yeates 
Rep^  S89.    Milne  v.  Cumminga,  4  Yeates  Rep.  577.) 


NOTE  870— p.  458. 

The  doctrine  ofthe  text  partakes  ofthe  obscurity  which  runs  through  many  of  our 
author's  observations  on  the  aubject  of  memoranda.  Though  it  is  true  that  a  memo- 
randum is  not  evidence  per  se,  yet  we  saw  ante,  note  5*28,  p.  750,  et  seq.  that  it  may 
frequently  beconle  evidence  in  connection  with  the  testimony  of  a  witness ;  as  where 
be  has  no  recollection  of  the  facts  so  that  he  can  swear  to  them  independent  of  the 
memorandum.    In  addition  to  the  cases  cited  to  this  point  in  the  note  referred  to,  icc 
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Merrill  ▼.  Tbe  Ithaca  &  Owego  Rail  Road  Co.  16  Wend.  686 ;  but  see  Kello  t.  Ma- 
get,  1  Dev.  Sc  Datt.  423. 

Where  the  witness  cannot  testify  to  the  facts  independent  of  the  written  memoran- 
dum, it  would  be  difficult  to  maintain,  either  upon  principle  or  authority,  that  its  pro- 
ductioD  might  be  dispensed  with.  For  the  whole  force  of  the  witness'  testimony  must 
then  depend  upon  the  contents  of  tbe^memorandum ;  and  these,  we  have  seen,  can  in 
no  case  be  proved  without  accounting  for  the  absence  of  the  memorandum  itself,  as 
tbe  best  evidence.  (Ante,  note  489,  p.  679.  Note  468,  p.  633.  Note  538,  p.  755,  6, 
7.  Merrill  v  The  Ithaca  &  Owego  Rail  Road  Co.  16  Wend.  586.  Loyd  v.  Fresh- 
field,  3  Carr.  &  Payne,  335.  See  Hosford  v.  Foote,  3  Verm.  Rep.  391.  Also  Clute 
V.  Small,  17  Wend.  30.  See  further  ante,  note  860,  p.  131 1.  But  otherwise,  where 
the  witness  can  swear  to  the  facts  contained  in  the  memorandum,  (having  refreshed 
his  recollection  by  seeing  it,)  entirely  independent  of.  it  (See  ante,  note  431,  p.  550, 
1,  and  tbe  cases  there  cited.) 

We  have  seen  that  a  copy  of  the  memorandum  cannot,  in  general,  be  relied  on  by 
tbe  wiUiesB,  instead  of  the  original  made  at  the  time.  (See  ante,  note  538,  p.  750,  et 
seq.  particularly,  p.  756,  757,  and  the  case  of  Jones  v.  Stroud,  erroneously  cited  at  the 
latter  page,  from  1  Carr.  &  Payne ;  it  should  be  3  Carr.  &  Payne,  196.)  Nor  can  be 
rely  CD  a  memorandum  made  by  another,  unless  he  is  able  to  testily  to  its  truth,  as 
well  ai  its  identity.  (See  the  same  note  at  pp.  756,  7.  Also  Withers  v.  Atkinson,  1 
Watts'  Rep.  336.)  Accordingly,  where  an  exemplified  copy  of  the  record  of  a  deed, 
improperly  registered,  was  produced,  and  a  subscribing  witness  (or  one  whose  name 
appeared  m  the  copy  as  such)  testified,  that  the  original  deed  had  been  drawn  by  him 
and  was  executed  by  the  grantor  at  the  date  mentioned  in  the  copy ;  that  '*  not  hav- 
ing seen  the  original,  he  could  not  speak  with  accuracy  as  to  the  copy,  but  presumed 
tbat  being  an  exemplification  under  the  seal  of  a  public  officer  it  was  correct" ;  beid, 
that  tbe  testimony  did  not  prove  the  deed.  Had  the  witness,  say  the  court,  un- 
dertaken to  state  the  substance  of  the  original  from  his  own  recollection,  with  or  with- 
out the  help  of  the  registry  to  refresh  his  memory,  it  would  have  been  competent  for 
bim  to  do  so ;  but  he  cannot  make  out  the  defendant's  case  by  testimony  intermediate 
between  proof  of  tbe  registry  as  a  copy,  and  his  own  recollection  of  the  contents  of  the 
ongiaa];  or  by  testimony  compounded  of  both.  (Kerns  v.  Swope,  3  Watts'  Rep. 
75,80,1.) 

A  kxt  memorandum  cannot  be  made  instrumental  to  prove  the  facts  contained  in  it, 
by  first  establishing  its  contents  by  a  person  other  tlian  the  maker  of  it,  and  then  prov- 
iog  by  the  maker  that  its  contents  were  undoubtedly  conformable  to  the  iacL  (Clute 
▼.  Small,  17  Wend.  338.) 

For  various  other  cases,  more  or  less  remotely  connected  with  the  use  of  memoran- 
^  as  indicated  in  the  text,  see  ante,  note  538,  passim.  Also  Withers  v.  Atkinson,  1 
Watts'  Rep.  336.  Messinger  v.  Hagenbuch,  3  Whart  Rep.  410.  Owen  v.  Adarni^ 
1  Brock.  Rep.  73,  and  id.  74,  note  (1). 
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NOTE  871— p.  458. 

When  the  original  is  lost,  and  there  is  a  counterpart,  the  latter  should  be  aeconoted 
for  before  inferior  evidence  is  admissible.  But  after  the  loss  of  the  different  parti  are 
proved,  or  these  are  shown  unattainable,  then  examined  copies,  or  the  parol  eridcMe 
of  witnesses,  may  be  resorted  to.  (See  ante,  p.  457,  of  the  text,  and  note  868,  p.  133S, 
et  seq  ;  also  Kerns  v.  Swope,  2  Watts'  Rep.  75,  79.  Vickroy  v.  MlCoight,  4  Bion. 
Rep.  21 1,  per  Tates,  J.    Den  v.  M'Allister,  2  Halst.  Rep.  46,  66.) 

Semble,  that  a  copy  made  from  memory,  after  the  loss  of  the  original,  cannot  be  ad- 
mitted as  an  examined  copy.  (Jonee  v.  Fales,  5  Mass.  Rep.  101, 108.)  It  may,  bow- 
ever,  be  used  doubtless,  in  connection  with  the  testimony  of  the  person  who  made  it, 
as  a  memorandum.    (See  p.  458  of  the  text,  and  note  870.) 

Sworn  copies  of  the  entries  in  private  books  have  been  admitted,  where  the  origi- 
nals were  lost,  &c.  (See  Holmes  v.  Harden,  12  Pick.  169.  Beekmao's  ex'r,  t. 
Beekman's  ex'r,  Anth.  N.  P.  123.)    See  ante,  note  491,  p.  700. 

The  draft  from  which  an  original  instrument  was  engrossed,  has  been  spoken  of  m 
*'  a  much  higher  piece  of  secondary  evidence  than  any  copy  made  after  engrossment;" 
(Per  Bushe,  C.  J.,  in  Fury  v.  Smith,  1  Hud.  &  Brooke  785 ;)  at  all  events,  it  isadmifr 
sible  when  authenticated  by  the  person  who  engrossed  it.  (Id.)  If  the  draft  be  used 
as  secondary  evidence  to  prove  the  contents  of  an  instrument  alleged  in  an  indictmeot 
for  forgery,  and  in  the  drafl  words  are  abbreviated,  which  are  spelled  out  at  length  in  the 
indictment,  it  will  be  for  the  jury  to  say  whether  they  think  the  words  abbreviated  ia 
the  draft  were  inserted  at  length  in  the  instrument  as  engrossed,  on  a  questbn  of  vari- 
ance arising.  (Rex  v.  Hunter,  4  Carr.  &  Payne,  396.)  The  plaintiff  bad  lost  his  part 
of  an  agreement  under  seal,  after  it  had  been  duly  stamped,  and  the  defendant  upon 
notice,  produced  his  part  unstamped,  and  the  plaintiff  the  draft :  Held,  that  the  defend- 
ants part  unstamped  might  be  read  in  evidence.    (Munn  v.  Godbold,  3  Bing.  291) 

An  examined  or  sworn  copy  is,  in  general,  to  be  proved  such  by  one  who  has  com- 
pared it  with  the  original.  (Kerns  v.  Swope,  2  Watts'  Rep.  75.)  As  to  the  mode  of 
comparing  copy  with  the  original,  see  ante,  note  719,  p.  1065.  Hence  the  rule,  that  a 
mere  copy  of  a  copy  is  not  evidence.  (Whitacre  v.  Mllhaney,  4  Munf  Rep.  310- 
Ryves  v.  Braddell,  1  Irish  T.  Rep.  184.  United  States  v.  Sherman,  1  Peters'  C.  C. 
Rep.  98.  Norwood  v.  Green,  5  Mart.  Lou.  Rep.  N.  S.  175.  See  ante,  note  720,  p. 
1065.)  Where,  however,  a  witness  testified  that  a  certain  record  of  a  power  of  attor- 
ney was  a  copy  of  the  original  made  by  him,  and  that  the  copy  produced  was  a  true 
copy  of  the  record,  having  been  compared  with  it  by  himself;  held,  that  this  was  not  the 
case  of  a  copy  simply,  but  the  case  of  a  second  copy,  verified  as  a  true  copy 
of  the  original ;  and  therefore,  it  was  admissible  as  secondary  evidence.  (Winn  v. 
Patterson,  9  Peters'  Rep.  663.)  The  court  said,  that  in  point  of  evidence,  this  was 
precisely  the  same  as  if  the  witness  had  made  two  copies  at  the  same  time  of  the  orig- 
inal, and  had  ahen  compared  one  of  them  with  the  original,  and  the  other  with  the 
first  copy,  which  he  found  correct  The  mode  by  which  he  arrived  at  the  result,  that 
the  second  copy  was  a  true  one  of  the  original,  might  be  more  circuitous  than  that  by 
"which  he;  ascertained  the  first  to  be  correct ;  but  that  only  furnished  matter  of  ob- 
servation as  to  the  strength  of  the  proof,  and  not  as  to  its  dignity  ot  degree. 
(Id.     See  Robertson  v.  Lynch,  18   Johns.  Rep.  451.      Ako  Kerns  v.  Swope, 
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5  Watts'  Rep.  75,  80.)  Winn  v.  Patterson^  supra,  would  aeein  a  warrant  for  saying 
that  nod  iscriaiinatjpn  is  to  be  made  between  copies,  as  to  the  point  of  competency,  on 
the  ground  that  one  is  more  likely  to  be  correct  than  another,  provided  the  authenti- 
catioD  ofboth  reaches  back  to  the  original  So  far  it  goes  to  sustain  the  general  pro- 
pQsitioQ  noticed  ante,  note  868,  p.  1334,  that  there  are  no  degrees  of  secondary  evi* 
dence.  But  Brewster  v.  Countryman,  13  Wend.  446,  in  some  of  its  dicta^  at  least, 
seems  slightly  the  other  way.  There,  a  sworn  copy  of  an  agreement  was  produ- 
ced against  the  defendant,  who  liad  himself  destroyed  the  original.  Tiie  case  states 
that  the  plaintiff  proved  he  had  requested  H.  to  make  a  copy  of  the  agreement,  and 
the  paper  in  question  purported  to  be  a  copy  in  U.'s  hand-writing ;  a  witnesfi  swore 
abo,  that  be  had  seen  the  original,  and  that  the  alleged  copy  was  substantially  the 
same.  The  court  held  Uie  copy  inadmissible,  on  the  ground  that  the  best  evidence 
was  not  produced.  They  say  the  authenticating  testimony  was  pretty  strong,  but 
that U/g  testimony,  whose  absence  was  not  accounted  for,  would  be  stronger;  that 
the  evidence  produced  shewed  there  was  better  evidence  in  the  power  of  the  party  not 
produced,  the  very  case  in  which  secondary  evidence  should  not  be  received  as  suffi- 
cieot  (Id.  448,  9.)  T^e  decision,  itself,  ip  this  case,  would  seem  in  principle,  to 
range  akmg  with  tliose^which  forbid  a  reaor  tto  a  circumstantial  or  suspicious  evidencei 
where  that  which  is  direct  and  positive  is  plainly  within  the  party's  reach.  (See  ante. 
Dote  417,  p.  544,  5 ;  note  3S3,  p.  885,  6 ;  Den  v.  M'Allister,  3  Ualst.  Rep.  55 ;  Bank 
of  Utica  v.  Hillard,  5  Cowen's  Rep.  153,  158.)  S?e  Liebman  v.  Pooley,  1  Stark. 
Rep.l67,stotedante,  note86$,  p.  1335. 

Where  the  record  gf  an  instrument  is  admissible,  either  as  secondary  or  primary 
evidence,  a  sworn  copy  will,  in  the  like  cases,  be  evidence  of  the  same  degree,  and  the 
record  itself  need  not  be  produced.  This  is  upon  the  ordinary  principle  applicable  to 
public  books,  fcc,  some  cases  in  relation  to  which  were  set  down  ante,  note  805,  p. 
1165.  (Winn  v.  Patterson,  9  Peters'  Rep.  676,  7.)  So,  certified  copies  have  been 
frequently  admitted  ;  (see  M'Mullen  v.  Brown,  1  Harp.  Rep.  76 ;  Cunningham  v. 
Tracy,  1  Conn.  Rep.  2oji;  Poignard  v.  Smith,  8  Pick.  278;)  but  these  ^ust  depend 
for  their  compe.tency  upon  the  question,  whether  by  the  local  law  the  o^cer  is  autbor*- 
ized  togive  out  and  certify  copies.  (See  ante,  note  805,  p.  1 165 ;  Garland's  es'rs,  v. 
GoodiocVadm'rSj  2  Hayw.  851 ;  Garwood  v.  Dennis,  4  Binn.  3U;  Baker  v.  Preston, 
1  GiJflier,  335.)  And  if  the  record  itself  would  not  be  evidence,  neither  would  sworn 
or  certified  copies  of  it,  merely  as  such.  (Wiim  v.  Paterson,  9  Peters'  Rep.  676, 7.  Kerns 
V.  Swope,  3  Watts'  Rep.  75.)  See  further  as  to  sworn  or  certified  copies  of  tlie  rec- 
ords of  deeds,  post,  note  874.) 

Theexemplrficalion  of  a  copy  of  the  certificate  of/ippraisers,  filed  in  the  treasurer's 
office,  having  an  endorsement  of  the  treasurer  upon  it  that  the  original  had  been  de- 
livered to  C  C.  deceased,  has  been  held  evidevce  after  search  among  the  papers  of  C. 
C;  though  it  wae  but  the  mere  copy  of  a  copy.  (Jackson  ex  dem.  Swartwout, 
V*  Cole,  4  Cowen's  Rep.  587.)  As  agxmst  the  state,  such  copy  having  been  fur- 
nished to  tlie  treasurer  by  the  commissioners  of  forfeitures,  ibr  his  information,  and  as 
liisgukle  under  the  act  vesting  the  lands  in  C.  C,  and  having  the  endorsement  of  the 
treasorerupon  it,  of  all  he.had  done,  was  held  of  equal  dignity  with  the  original.  (Id.) 

In  aa  action  on  a  lost  note,  an  alleged  notarial  copy  of  the  note  was  permitted  to  go 
to  the  jury,  as  a  fair  ground  lor  presuming,  when  taken  in  connexion  with  the  tcsti- 
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moD^  ofa  witness,  that  the  paper  e^chibited  to  the  notary  was  the  same  wbich  bad 
been  in  the  witness'  possession  and  acknowledged  by  one  of  the  defendants.  (Pea* 
body  V.  Denton,  3  Gall.  Rep.  351.) 


NOTE  872-^p.  469. 

Mere  extracts  from  letters  cannot  be  used  as  examined  copies,  thouj^b  the  witDfss 
by  whom  they  are  proposed  to  be  authenticated,  is  ready  to  swearthat  there  was  noth- 
ing in  the  original,  relating  to  tiie  matter  in  controversy,  beyond  what  is  contained  in 
the  extract ;  for,  to  give  a  proper  construction  to  the  letter,  the  whole  must  be  looked 
into ;  and  the  testimony  ofa  person  swearing  that  alt  which  relates  to  the  controver- 
sy is  contained  in  what  is  produced,  necessarily  and  at  best  only  amounts  to  nfetterof 
opinion,  which  it  is  dangerous  to  rely  upon  in  such  cases,  (Demiison  v.  Barber,  0 
Ser.  &  Rawie  420.  See  ante,  note  718,  p.  1059.)  Otherwise,  however,  if  the  plaia- 
tiff  keeps  a  letter-book,  which  he  refuses  to  produce,  afler  notice.  (Dennison  v.  Bar- 
ber, Supra.)  And  the  plaintiffbeing  a  merchant,  the  court  presumed  he  kept  a  letter- 
book,  which,  they  said,  would  have  afforded  letter  evidence  of  the  contents  of  the  let- 
ter, than  mere  parol  proof  of  its  contents.    (Id.  p.  425.) 

WheriB  due  notice  had  been  given  by  the  plaintiff,  to  produce  a  letter  fro(n  him  to 
tW  defendant,  and  the  plaintiff's  clerk  swore  that  he  had  copied  the  same  into  a  letter- 
book,  and  then  put  it  into  the  post-office,  the  court  inclined  to  the  opmioa  that  a  cc^, 
proved  by  the  clerk  to  be  a  true  one  from  the  letter-book,  was  competent  secondary 
evidence.  (Robertson  v.  Lynch,  18  John.  Rep.  451, 457.)  The  objection  to  tbe  copy 
seenis  to  have  been,  that  it  was  the  mere  copy  ofa  copy ;  but  the  copy  in  the  lette^ 
book,  having  been  made  by  the  clerk  who  testified  to  tbe  one  in  question,  tbe  latter 
was  not  merely  a  copy  ofa  copy,  but  a  second  copy  verified  (circuitoosiy  to  be  s«re) 
as  a  true  copy  of  the  original.  (See  Winn  v.  Patterson,  stated  in  tbe  next  preceding 
note,  p.  1240.)    But  see  Liebman  v.  Pooley,  1  Stark.  Rep.  167. 

The  letter-bookj  in  a  case  like  that  of  Robertson  ▼.  Lynch  supra,  verified  by  tbe 
clerk,  would  undoubtedly  be  good  evidence.  (See  Tballhimer  ▼.  Brinkerhoof,  fl  Coir- 
en's  Rep.  90 ;  Toosej  v.  Williams,  1  Mood.  &  Malk.  129.) 

And  so  parol  evidenct  would  be  competent,  even  though  it  appeared  that  tbe  party 
offering  it,  had  a  copy.  (See  Brown  v.  Woodman,  6  Carr.  &  Payne,  206,  stated  an- 
te, note  868,  p.  J  284.) 

When  a  copy  ofa  letter  is  sought  to  be  proved,  its  truth,  as  a  copy,  must  in  some 
way  be  established.  Accordingly,  where  the  defendant;  having  read  a  letter  from  the 
plaintiff's  agent,  in  answer  to  a  letter  from  him,  offered  what  purported  to  be  a  copy 
of  the  letter  to  which  the  one  read  was  an  answer  {  held,  that  it  was  inadmisaible  until 
its  authenticity  was  established.  If  the  answer  had  authenticated  the  whole  letter  of- 
fered, say  the  court,  then  the  copy  would  have  been  unnecessary,  since  its  contents 
would  have  been  proved  by  tbe  answer.  If  its  whole  contents  were  not  thos  proved, 
then  tbe  part  not  proved  was  wholly  imautbenticated,  and  may  luive  formed  no  part 
of  the  original  letter.  (Smith  y.  Carrington,  4  Cranch,  62,  70.)  Farther  as  to  the 
mode  of  proving  letters,  see  ante,  note  167»  p.  159.)  Where  notice  bad  been  given  to 
produce  a  deed  executed  by  commissioners  appointed  to  make  partitton,  and  tbeie  wai 
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a  itfong  probalMlity  that  it  was  either  in  poaseision  of  the  opposite  party,  or  deetroyed, 
iti  exiitenoe  and  ezecatioa  were  shown  by  the  testimony  of  the  commissioners,  and  that 
oftheeouDse)  who  drew  the  deed.  (Jaclcson  ex  dem.  Gilleepy,  v.  Woojsey,  1 1  John. 
Aep.446.)  Indeed,  it  seems,. the  jury,  under  the  circumstances,  would  have  been 
wsrnuited  in  finding  that  a  deed  had  been  executed  pursuant  to  the  order  of  the  court, 
without  the  porol  proof  adduced.    (Id.  456.) 


NOTE  875— p.  464. 


An  examined  copy  of  the  registry  of  a  deed,  in  the  registry  of  the  county  of  Middle- 
sex, ii  admissible,  in  England,  as  secondary  evidence  of  its  contents.  (Doe  ex  dem. 
Ubefe,  V.  Kilner,  St  Carr  &  Payne,  289.) 

The  enrolment  of  a  lease  under  1  &  S  Geo.  4,  c.  53,  §  8,  which  enacts,  that  a  deed 
so  eorolied  ^' shall  be  as  good  and  available  in  law,  and  of  the  like  force  and  effect,  in 
aU  respects,  as  if  the  same  had  been  enrolled  in  any  of  his  majesty's  courts  of  record  at 
Wcfltminister,  or  as  if  a  memorial  of  any  such  deed  had  been  entered  or  registered  in 
theoffiee  or  offices  appointed  ibr  registering  deeds  and  other  conveyances  of  lands  and 
tenements  in  the  counties  in  which  the  same  are  situate,  is  not  admissible  as  evidence 
of  the  deed,  without  proof  of  the  execution.  (Jenkins  v.  Biddulph,  Ry.  &  Mood.  N. 
P.RCII.8S9.) 


NOTE  874— p.  464. 


See  Wells  t.  Wilson,  8  Bibb's  Rep.  964.    Ben  v.  Pete,  2  Rand.  Rep.  539. 

The  American  books  abound  with  decisions  relating  to  the  authentication  of  deeds, 
and  other  instraments,  which  have  been  acknowledged  or  proved  before  some  officer 
or  eoort,  authorised  for  that  purpose,  and  then  admitted  to  record.  The  form,  validi* 
ty,  and  effect  of  the  record,  however^  as  well  as  of  the  probate,  and  acknowledgroent| 
BHMtaeoesaarily  depend  upon  the  details  of  the  local  statutes  under  which  the  proc^- 
ii^^took  place ;  and  hence,  except  in  a  few  instances,  we  shall  treat  of  the  cases  on 
<lw  head  in  a  very  brief  way. 

la  general,  a  record  not  made  in  accordance  with  the  law  relating  to  ihd  recording 
ofiBStremenIa,  is  incompetent  evidence  to  prove  the  original ;  and  so,  afortkri^  as  to 
*  ^opf  thereof;  for,  in -such  cases,  the  record  amounts  to  no  more  thaa  a  mere  unoffi- 
cial entry  of  the  officer,  (Kerns  V.  Swope,  S  Walts'  Rep.  75.  Pidge  v.  Tyler,  4 
IfssL  Rep.  541.  Morgan  v.  Bealle,  1  Marsh.  Ken.  Rep.  310«  Womach  v.  Wilson, 
I«itLt3eLCa8.99«.  Yarborough  v.  Beard,  1  Taytor's  Rep  25.  Miller's  lessee  v. 
ft*,  1  Tenn.  Rep.  111.  Owings  v.  Law,  7  Harr.  &  Joh».  194.  Turner  v.  Slip,  1 
Wadw  Rep.  819.  Iloddy's  lessee  v.  Harryman,  3  Han--  &  McHen,  390.  Mitchell 
▼.  Mitcbett,  S  Stewart  &  Porter,  81,  83.) 

This  doetrine  preiraite,  where  the  deed  has  been  recorded  upon  a  defective.acknowl- 
cdgneat ;  as,  if  the  acknowledgment  be  taken  i^efore  an  ofiker  who  had  no  authority 
to aetm the  partbular  case.  (Heister's  levee  v.  Fortner,  2  Binn.  Rep.  40.  Talbot's 
le«ee  V.  Sioipaon,  1  Peters'  C  C.  Rep.  188.    Johnston's  lessee  v.  Hsines,  3  Hsmm. 
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Rep.  55.  McCullock  v.  M\Tes,  1  Dana  522.  Connelly  v.  Bowie,  6  Ham  &  John. 
141.)  So,  where  a  time  is  fixed  by  statute  within  which  the  acknowted^ent  is  to 
take  place,  and  it  is  not  done  till  after  that  time.  (Hog  v.  Perry,  1  Litt.  Rep.  171. 
Morse  v.  Farrow,  3  Marsh.  Ken.  Rep.  41,  2.  S.  P.  Anderson  v  Turner,  2  Litt.  Rep. 
287.  Winlock  v.  Hardy,  4  id.  272.)  And,  where  a  certificate,  ofackDowledgineot  or 
probate  is  rendered  necessary  prior  to  recording,  and  the  record  is  made  without  the 
certificate,  or  upon  one  not  answering  the  requirements  of  the  law,  the  record  will  be 
deemed  unofficial.  (Womack  v.  Hughes,  Litt.  SeK  Cas.  292.  M'Connell  ▼.  Brown, 
id.  459.  Anderson  v.  Turner,  2  Litt.  Rep.  237.  Johnston's  lessee  v.  Haines,  S 
Hamm.  Rep.  55.  Hail  v.  Gittings,  2  Harr.  &  John.  380, 389,  390.  Stantoo  t.  But- 
ton, 2  Conn.  Rep.  527.  Pendleton  v.  Button,  3  id.  406.  Hayden  v,  Weecott,  11  id. 
129.  Jackson,  ex  dero*  6ou^d,  v.  Gould,  7  Wend.  864.)  So,  where  the  imIroiDeDt 
purports  to  have  been  recorded  upon  proof  by  the  subscribing  witnesses,  but  the  requi- 
site number  was  not  produced.  (Vickory  v.  M'Knight,  4  Binn.  Rep.  204.  Fidgev 
Tyl^r,  4  Mass.  Rep.  541.  Maxwell  v.  Light,  1  Call's  Rep.  117.)  As  to  tbevalktity 
of  acknowledgments  and  probates,  see  infra  p.  1246,  et  seq. 

In  North  Carolina,  where  a  deed  was  proved,  and  before  its  registration  the  bouB- 
daries  of  another  tract  were  inserted  ;  held,  that  this  did  not  impeach  the  deed,  but 
only  showed  that,  as  to  the  tract  last  inserted,  the  deed  was  unregistered.  (Den,  ex 
dem.  McLindon,  v.  Winfree,  3  Dev.  Rep.  262.)  QuA*e ;  wotikl  not  the  record  be  bad 
in  respect  to  the  whole  deed  ?  See  Moore  v.  Bickham's  lessee,  4  Binn.  Rep.  1,  wiiere 
it  is  laid  down,  that  after  a  deed  has  been  acknowledged  preparatory  to  recording,  the 
parties  have  no  right  to  make  the  most  trifling  alteration  in  it.  '<  An  altered  deed,'' 
8ay4he  court,  '^  is  not  the  same  deed  whic(\  is  certified.  The  act  of  the  magistrate  is 
independent  of  the  par  tie?,  and  no  consent  of  tlieirs  can  warrant  them  in  fabifyiag 
iu'»    (Id.  4.) 

If  a  time  is  limited  wiihin  which  an  instrumerit  is  to  be  recorded,  the  officer  has  do 
authority  to  record  it,  if  presented  afterwards ;  and  though  he  do  so,  the  Tecordwill  be 
treated  as  an  unofficial  entry,  not  competent  to  prove  the  instrument  (Womack  v. 
Hughes,  Lilt.  Sel.  Cas.  292.  M'Connell  v.  Brown,  id.  459.  'Winlock  v.  Hardy,  4 
Litt.  Rep.  272.  Taylor  v.  Shields,  5  id.  295.  Cunningham's  lessee  v.  Backingfaan, 
1  HamiQ.  Rep.  364.  Bank  of  Kentucky  v.  Haggin,  1  Marsh.  Ken.  Rep.  606.  ShieMs 
V.  Buchanan,  2  Yeates'  Rep.  219.  Ross  v.  Clore,  3  Dana,  195.'  WilMams'  heirs  v. 
Wilson,  4  M.  508.) 

So,  where  \he  instrument  is  one  not  embraced  by  the  recording  laws.  QfSkx  v. 
Holt,  1  Tenn.  B^ep.  111.  Cheney  v.  Watkins,  I  Harr.  &  John.  627.  Giltings  v. 
Hall,  id.  14.  Con%Jly  y.  Bowie,  6  Harr.  &  John.  141.  Owings  v.  Law,  7  kL  184. 
Dorsey  v.  Gassaway,  2  id.  402,  3.  YarboroUgh  v.  Beard,  1  Taylor's  Rep.  25.  James 
V.  Gordon,  1  Wash.  C.^.  Rep.  338.  Dick  v.  Balch,  8  Peters'  Rep.  30.)  Or,  if  the 
record  is  nbt  made  at  the  i^ht  office,  or  in  the  proper'county.  (M'Keen  v.  Disney's 
lesser,  5  Cranch,  22.    Jacks6^  ex  dem.  Montressorj  v.  Rice,  3 AVcnd.  180.) 

But  though  an  unauthorized  r^jord  may  not  be  admissible  ^a  a  recordy  yet,  in  cases 
where  the  original  cannot  be  procure,  and  the  recorded  topy  is  proved  to  have  been 
compared  with  the  original,  it  may  be  admitted  on  the  footing  of  a  sworn  copy.  The 
same  is  true  of  a  copy  of  the  record,  proved  the  record  itself  is  shown  to  have  been 
compared  with  the  original.    This  will  be  seen  by  the  case  of  Winn  v.  Pattersoo,  9 
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Peters*  Rep.  6$6,  suited  ante,  note  87 1 ,  p.  1240.  The  case  6r  Alien's  lessee  v.  Parish,  S 
Hamm.  Rep.  107,  furnishes  an  instance  where  an  unauthorized  record  was  used,  as 
secondary  evklence,  auxiliary  to  other  circutnstances,  in  establishing  the  contents  of  a 
bst  deed,  though  no  direct  proof  was  given  showing  that  it  was  a  copy  of  the  original, 
The  person  who  recorded  the  deed  was  dead,  and  so  were  all  the  subscribing  witness- 
es ;  the  execution  of  it,  and  the  recording,  took  place  in  another  state ;  the  person  who 
made  the  record  was  a  justice  of  the  peace,  and  as  such,  had  a  right  to  take  the  acknowl- 
edgment  of  the  deed ;  he  was  a  notary  also,  and  being  so,  it  was  natural,  say  the 
court,  that  he  should  record  it'among  his  notarial  proceedings,  though  he  had  no  au- 
thority for  so  doing.  The  entry  or  record  was  shown  to  be  in  the  notary's  hand-writ- 
ing; and  it  was  allowed,  not  as  legal  eridence  in  itself,  nor  as  a  mere  abstract  state* 
meotor  fact  depending  for  its  credit  on  the  character  of  tlie  person  making  it;  but 
as  a  ciTeamstance,  having  an  intrinsic  relation  to  a  variety  of  other  facts  contempora- 
neous, pointing  to  the  execution  of  the  deed.  (Id.)  In  Jackson,  ex  dem.  Montreasor, 
▼.  Rice,  S  Wend.  180,  an  exemplification  of  a  record  (of  a  deed)  made  in  a  wrong  coun« 
ty,  was  received  as  secondary  evidence,  atong  with  the  deposition  of  a  witness.  The 
witness  proved  the  existence  and  loss  ol  the  original,  and,  as  the  chief  justice  who  de- 
livered the  opinion  of  the  court  states,  proved  also  the  contents,  by  reference  to  the 
exemplifications;  it  appears,  however,  from  the  statement  of  the  ease  by  the  reporter, 
that  the  witness,  instead  of  referring  to  the  exemplification,  referred  to  the  record,  as 
having  been  made  in  E.  county,  whence  the  exemplification  came;  he  stated  the  date  of 
the  deed,  the  premises  it  conveyed,  and  the  parties ;  and  also  stated  the  ofiicer  before 
whom  il  was  acknowledged.  Indeed^  the  court  seem  to  have  regarded  the  case  as  one, 
where  full  secondary  proof  was  made,  independent  of  the  exemplification-;  at  all  events, 
the  dedsbn  cannot  be  regarded  as  allowing  a  certified  copy  or  exemplification  of  a  bad 
record,  even  as  secondary  evidence,  except  in  connection  with  other  proof.  In  Garwood 
V.  Denais,  4  Binn.  Bep.  SI  4,  an  exemplification  of  an  ancient  record  of  a  deed,  the  reoord 
haviog  been  made  without  legal  authority,  add  the  original  deed  being  lost,  was  aUowed 
K  evidence  from  the  necessity  of  the  case,  and  the  improbability  diat  the  recorder  wouki 
have  placed  \t  on  record,  without  liaving  compared  the  record  with  the  original.  (Id. 
M,  per  Tilgbman,  C.  J.)  See  also  M'MuIlen  v.  Brown,  1  Harp.  Rep.  76 ;  Rowlefis 
V.  Daniel,  4  Munf.  475.  In  Maryland,  the  intpeanmiu  of  an  ancient  deed,  not  reqair- 
iog  eorobnent,  has  been  received  as  evidence,  it  being  corroborated  by  possession  cor- 
responding with  it.  But  if  possession  has  not  gone  with  it,  it  is  to  be  disregarded.  (Hall 
V.  Gittings,  2  Harr.  &  Johns.  880.)  So,  where  «  deed  of  personal  property  was  kMt, 
u  vupexmiu  was  received  as  the  next  best  evidence  of  the  contents,  though  the 
elerk  bad  no  authority  to  record  a  deed  of  personalty.  It  would  seem,  however,  from 
the  opihfon  of  the  court,  that  the  deed  was  one  of  lands  as  well  as  personal  property; 
aid  the  clerk  having  authority  to  record  it  as  to  the  lands,  and  being  a  true  eopy  so 
&r,  the  court  said  it  was  equally  so  as  to  the  personalty.  The  deed  was,  moreover, 
quite  ancient,  and  many  circumstances  were  shown  tending  to  prove  its  previotks  ex- 
isteoce  as  a  genuine  instrument.  (Dorsey  v.  Gassaway,  3  Harr.  &  Johns.  409,  407.) 
But  where  an  exemplification  purports  to  b6  an  exemplification  of  the  record  of  the 
copy  of  an  instrument,  it  is  not  admissible,  it  seems,  even  though  it  be  ancient.  (Bar- 
ker V.  Miller,  4  Wash.  C.  C.  Rep.  380.  See  Blight's  heirs  v.  Banks,  6  Monroe, 
IW.) 


Digitized 


by  Google 


1M6  Of  the  Pr^  of  Deeds,  Jlgremnenis,  4^.  [Ch.  8. 

A  good  record  of  an  instrument,  i.  e.  one  made  in  conformity  with  the  reqniutioDS 
of  the  law,  is,  in  some  of  the  United  States,  rendered  primary  evidence,  while  in  oth- 
ers, it  is  not  received  except  upon  the  footing  of  mere  secondary  evidence,  and  in  the 
absence' of  the  original. 

In  most  instances,  we  believe,  the  statute  which  authorizes  the  record,  slso  defines 
its  efieot  as  evidenoe,  and  prescribes  the  limitations  under  which  it  shall  be  received. 
Where  this  is  not  done^  the  record  can  never  be  received  to  prove  the  original,  except 
upon  the  footing  of  mere  seconds ry  evidence  at  noost  It  is  not  like  a  commoa  law 
record  of  proceedings  in  court,  for  that  is  itself  an  original,  and  supposes  no  better 
evidence  in  existence :  whereas  a  record  or  registry  of  a  deed,  or  other  instrument,  is 
only  a  copy,  and  presupposes  an  original.  (Fox  v.  Lambeon,  3  Halst.  Rep.  S75, 880, 
881,  S.)  Some  loose  tUeia  and  perhaps  a  few  decisions  are  to  be  found  favoring  the 
notion,  that  where  the  law  directs  an  instrument  to  be  recorded,  the  record  or  a  copy 
is  prima  facie  evidence  in  all  cases.  (See  Craufurd  v.  The  State,  6  Harr.  &  John. 
434,  per  Martin,  J. ;  Connetty  v.  Bowie,  id.  141 ;  Dick  v.  Balch,  8  Peters'  Rep.  80,  SS.) 
Biit  this  is  contrary  to  the  great  leading  principle  which  demands  the  best  evidence  of 
which  the  nature  of  the  case  admits ;  and  therefore,  in  Brooks  v.  Marbury,  11  Wheat 
79,  where  a  certified  copy  of  an  instrument,  required  to  be  recorded,  was  ofiered^in  evi- 
dence, the  original  being  within  the  power  of  the  party,  the  court  held  it  inadmissihie, 
unless,  by  force  of  some  statutory  provision,  a  certified  copy  was  rendered  eqaal  in 
degree  with  the  original. 

A  diversity  exists,  also,  as  to  the  effect  given  to  the  acknowledgment  or  probate  of 
deeds,  &c  In  some  of  the  states,  this  proceeding,  authenticated  in  the  pmcribed 
mode,  (as,  for  instanoe,  by  a  certificate,  endorsed  on  the  instrument,)  becomes  prima 
facie  evidence  of  its  execution,  and  supersedes  the  necessity  of  calling  the  subseribiag 
witnesses,  or  adducing  other  proof;  while  in  others,  as  we  understand  the  cases,  it  is 
regarded  as  a  mere  authority  to  the  recording  officer  for  admitting  the  instrument  to 
record,  and  (save  perhaps  in  the  case  of  deeds,  &c.  executed  by /ernes  covert)  hss  IKtIe 
or  no  eflfect  beyond  that.  The  lines  of  disagreement  might  be  traced  sttt  further ;  but 
it  would  be  both  hazardous  and  unprofitable  to  puraue  the  subject  much  into  detail, 
as  the  cases  relating  to  it  can  only  be  accurately  understood  by  Uiose  having  the  local 
Btattttes  at  hand.    A  few  general  observatiQiis  is  all  we  shall  attempt. 

An  acknowledgment  or  probate  of  an  instrument  is  not  evklence  of  its  exeeutioB, 
unkss  by  fbree  of  some  statutory  provisbn  rendering  it  so.  (SetMe;  Dudkj  v. 
Sumner,  6  Mass.  Rep.  488.  Catlin  v.  Ware,  9  id.  SI  8.  Milligan  v.  Dickson,  1  P^ 
ten'  C.  C.  Rep.  483, 487,  et  seq.  per  Wadiington,  J.  Catlin  v.  Washburn,  $  Verm. 
Rep;  85, 6.)  Uniform  practice,  however,  extending  beyond  the  memoiy  of  man,  bas 
been  held  to  stand  in  the  place  of  a  statute.  (Milligan  v.  Dickson,  1  Peters'  C.  C. 
Rep.  488,  487,  ct  seq.  per  Washington,  J.  See  Davy  v.  Turner,  1  Dali.  Rep.  11 ; 
Lbydv.Tayk>r,id.  17.) 

But  in  order  to  render  an  acknoxriedgment  or  probate  evidence,  it  must  be  vaU 
and  official  Where  a  statute  prescribes  a  time  within  which  an  instrument  is  to  be 
recorded,  and  the  acknowledgment  or  probate  required,  as  pretiminaiy  thereto,  ii 
made  evidence  of  the  executbn  of  the  original,  such  acknowledgment  or  probate  esa- 
Qot  be  so  used,  unless  taken  before  the  expiratk>n  of  the  time  fimited  for  recording* 
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(Moore  t.  Farrow,  8  ManAi.  Ren*  Rep.  41.    AnJereon  v.  Toroer,  3  Litt.  Rep.  Wl* 
Wioloek  V.  Hardy,  4  id.  Vl%) 

AeknowledgnientB,  &e.  should  be  evinced  by  writlog.  In  Connecticut,  the  statute, 
it  seems,  requires,  as  necessary  to  the  validity  of  deeds  of  real  property,  that  tiiey 
should  be  witnessed,  acknowledged  and  recorded;  (see  1  SwiPt's  Sys.  307;  Swifl's 
£t.  4,  i;)  and  though  no  form  of  acknowledgment  is  prescribed,  it  has  been  held, 
that  the  proceeding  cannot  be  proved  by  parol,  but  should  be  certified  by  the  officer  . 
taking  the  acknowledgment.  (Stanton  v.  Button,  S  Conn.  Rep.  537.  Hayden  r.  Wes- 
eott,  It  id.  1S9.    Pendleton  v.  Button,  3  id.  406.) 

The  acknowledgment  or  probate  must  be  taken  before  an  officer  empowered  to  do 
the  act  (See  Heister's  lessee  ▼.  Fortner,  3  Binn.  Rep.  188,  and  other  cases  cited  in 
oonaezk»  with  it  to  this  point,  ante,  p.  IS43, 4,  of  this  note.)  And,  iembU^  that  where 
amatote  authorizes  afty  <<  magistrate"  to  take  probate  or  acknowledgments,  the  same 
may  be  taken  by  an  Merman  ;  or  indeed  by  any  one  ^  clothed  with  power  as  a  pub- 
lic civil  officer."  (Per  Story,  J.,  Gordon  v.  Hobart,  a  Sumn.  Rep.  401,  S,  3.)  The 
eertiiicate  should  purport  on  its  face  that  the  acknowledgment  or  probate  was  taken 
by  an  authorised  officer.  (See  Downing  v.  Gallagher,  3  Serg.  &  Ra wle,  457 ;  Shield's 
lessee  v.  Buehannan,  3  Yeates'  Rep.  830.)  Where  the  officer  taking  the  same,  stylea 
hioseif  SQcli  an  offi^r  as  is  authorized,  that  will  be  prima  facte  evidence,  of  the  fact 
ofhia  being  so.  (Rhoadea'  lessee  v.  Selin,  4  Wash.  C.  C.  Rep.  718,  Willinck's 
lessee  t.  Miles,  1  Peters' jC.  C.  Rep.  439.  Johnston's  lessee  v.  Haines,  3  Hamm. 
Kep.  55.  See  also  Jeffrey's  heirs  v.  CoUis,  4  Datia,  470 ;  Connelly  v.  Bowie,  6  Harr. 
k  Joha  141.)  It  seems  that  the  certificate  will  suffice,  though  the  officer's  title  is  not 
written  out  at  length,  but  is  abbreviated,  as  thus:  "  A.  B.,  comm'r.'^  (Duval  v.  Co- 
veabovea,  4  Wend.  561,  563.)  And  even  whens  his  title  or  official  character  is  not 
isdieated  by  the  certificate,  the  defect  may  be  supplied  by  proof  aHiande.  (Rhoades' 
ienee  t.  Selin,  supra.  See  also  Jeffrey's  heirs  v.  Collis,  4  Dana,  470.)  In  Ohio, 
bovever,  such  defects  can  be  supplied  only  when  the  original  deed  itself  is  used  as 
evidence ;  and  not  when  a  copy  from  the  record,  made  upon  such  defective  certificate, 
ii  ofimL    {SaMe,  Johnston^  lessee  v.  Haines,'3  Hamm.  Rep.  55;) 

Attlfaat  is  required,  in  respect  to  the  frame  of  these  certificates,  is  a  substantial  com- 
pliaace  with  the  law  under  which  they  are  made.  When  substance  is  found,  it  is 
aeither  the  duty  nor  inclinatkMs  of  courtff  to  jeopardize  titles  in  any  way  depending 
apoa  them,  by  severe  criticisms  upon  their  language.  (Jackson,  ex  dem.  Merritt,  ▼. 
Stanton,  3  Cowen's  Rep.  553,  567,  per  Savage,  C.  J.  Luffborough  t.  Pftrker,  13 
Serg.  fc  Rawie,  48,  per  Tilghman,  C.  J.  Hall  v.  Gittings,  3  Harr.  fc  John.  390. 
Talbot's  lessee  ▼.  Simpson,  1  Peters'  C,  C.  Rep.  191.  Mintoeh  v.  Ward,  5  Binn* 
Rep.  396.    Shaller  v.  Brand,  6  id.  435.    Nantz  v.  Bailey,  3  Dana,  1 13, 1 19.) 

Fonns  of  certificates  which  have  been  in  use  a  great  lekigth  of  time,  will  not  be 
keld  iBvaEd  upon  slight  or  technical  reasons ;  and  long  and  general  practice  is  entided 
to  great  weight  in  construing  the  statute  under  which  the  certificates  were  made. 
(Jaekaon,  ex  dem.  Merritt,  v.  Gumaer,  3  Cowen's  Rep.  567,  per  Savage,  C.  J. 
Troup  V.  Haight,  1  Hopk.  Ch.  Rep.  339.  Nantz  v.  Baitey,  3  Dana,  118,  119. 
M'Keen  v.  Delancy's  lessee,  5  Cranch,  S3,  per  Marshall,  C.  J.  M'Ferran  y.  Powers, 
1  Seig.  k,  RawIe,  103, 105, 6,  per  Tilghman,  C.  J.)  So  &r  has  ^is  been  carried, 
that  where  a  statute  mentioned  <<  justices  of  the  peace  of  the  county  or  city,''  Sic.'  as 
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the  persons  before  whom  acknowledgments  or  probate  should  be  made,  yet,  it  appMr- 
mg  to  have  been  a  constant  practice  for  judges  of  the  supreme  court  lo  perform  Ibii 
duty,  held,  that  their  acts  were  valid*  (M'Farran  v.  Powers,  1  Serg.  &  Rawle,  lOJ, 
105, 6,  M'Keen  v.  Detancy's  lessee,  5  Cranch,  33.  See  also  Milligan  v.  Dicksoo,  1 
Peters' C.C,  Rep.  433.) 

If  the  statute  requires  that  the.  certificate  should  be  under  the  official  seal  of  the 
functionary  authorized,  bis  certificate  without  such  seal  will  be  a  nullity.  (MiOerT. 
Henshaw,  4  Dana,  339,  330.)  As  to  certificates  of  acknowledgement  without  date, 
see  Galusha  v.  Sinclear,  3  Verm.  Rep.  394.  Downing  v.  Gallagher,  t  Seig.  k 
Rawle,  455. 

These  certificates  are  to  be  liberally  construed,  and  to  be  sustained,  if  possible,  by 
fair  legal  intendment. .  The  court,  however,  in  construing  them  can,  in  general,  only 
act  upon  the  words  used;  they  cannot,  it  has  bt^en  said,  by  intendment,  fill  up  a  Uaok 
or  supply  an  important  word.  (Hayden  v.  Wesoott,  U  Conn.  Rep.  13S.  Stanton  v. 
Button,  3  id.  537.).  But  in  Pennsylvania,  where  Uie  certificate  was  headed  thus, 
*'  •  county,  68.,"  and  then  went  on  to  say,  "  before  me,  one  of  the  justices  of  the 

peace /or  the  said  county ,  personally  came  the  above  named  Jacob  Roop,  and  Sunn- 
na  his  wifo,  and  acknowledged  the  above  indenture,"  &c.  &e.;held,  that  the  words 
*^  for  the  said  county,"  must  be  taken  to  refer  to  the  county  mentioned  in  the  body  of 
the  deed,  as  indicative  of  the  residence  of  the  grantors,  and  so  the  certificate  was  sus- 
tained. (Fuhrman  v.  Loudon,  13  Serg.  &  Rawle,  386.)  See  Brooks  v.  Chaplia,  9 
Verm.  Rep.  331.  And  where  a  certificate  of  proof  stated,  that  A.  B.  appeared  bdbre 
the  officer,  and  made  oath,  &c.  but  did  not  say  that  he  was  a  subscribing  witness; 
yet,  it  appearing  on  inspection  of  the  deed  that  A.  B.  was  one  of  the  subscribing  wit- 
nesses, held,  that  the  certificate  was  substantially  good.  (Luflfboroogh  v.  Parker,  li 
Serg.  &  Rawle,  48.)  The  statute  under  which  this  certificate  was  made,  required 
proof  by  one  or  more  of  the  subscribing  witnesses,  in  general  terms,  and  did  not  pre- 
scribe the  form  of  the  certificate^  Sometimes  the  statute  expressly  requires  that  the 
certificate  itsdf  shall  identify  the  witness  as  one  of  the  subscribing  witnesses ;  io 
which  case,  of  course,  a  certificate  like  the  above,  would  be  bad.  (See  Jackson,  ex 
dem.  Kellogg,  v.  Vickory,  1  Wend.  406;  Jackson,  ex  dem.  Wood,  v.  Harrow,  U 
John.  Rep.  434.)  And  in  Connecticut,  where  the  statute  is  very  general,  and  pre- 
scribes no  form  for  the  certificate,  it  seems  doubtful  whether,  in  any  instance,  the  cer- 
tificate and  the  deed  are  to  be  regarded  as  so  far  parts  of  one  thing,  that  in  giving  a 
oonstruction  to  the  former,  you  are  at  liberty  t«)  refer  to  the  latter.  (See  per  BisseH,  J' 
in  Hayden  v.  Wescott,  11  Conn.  Rep.  131,  3.)  Where  tlie  defect  in  the  certiflctte 
consisted  in  omitting  the  name  of  the  person  who  acknowledged  the  instrument,  held, 
that  it  could  not  be  supplied  by  reference  to  the  deed.  (Id.)  But  where  a  deed  was 
acknowledged  in  open  court,  and  admitted  to  record ;  though  the  certificate  did  not 
state  the  acknowledgment  to  have  been  by  the  grantors,  yet,  a6  the  proceedings  of 
the  court  were  to  be  presumed  correct,  it  was  intended  that  the  record  was  made 
upon  the  acknowledgment  of  the  persons  by  whom  the  deed  purported  to  have  been 
executed.  (Philips  v.  Ruble,  Litt  Sel.  Cas.  331.  See  also  Den,  ex  dem.  Hunter,  v. 
Bcyan,  3  Murph.  178 ;  Horton  v.  Hagler's  exV,  1  Hawk's  Rep.  48.)  In  case  of  a 
deed,  however,  executed  by  a  feme  covert,  where  the  certificate  was,  that  *'  the  deed 
was  acknowledged  in  open  court,  and  ordered  to  be  registered ;"  beM,  that  a  private 
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examififftion  at  the  feme  covert  could  not  be  presumed  from  sueh  certificate.  (Den, 
ex  dem.  Robinson,  v.  Barfield,  2  Murph.  Rep.  390.)  It  seems  t»iat  the  North  Caro- 
lina statute,  under  which  this  decision  wad  made,  contemplated  a  private  examination, 
previous  to  an  acknowledgment  in  open  court,  and  as  an  authority  for  taking  the  lat?- 
ter ;  as  the  court,  therefore,  in  respect  to^  the  proceeding.  Was  regarded  as  exercising 
a  limited  and  special  jurisdiction,  the  private  examination^  being  in  the  nature  of  k 
jurisdictbnal  fkct,  could  not  be  presumed,  but  must  affirmatively  appear,  (Id.  p.  4\7f 
418.  Sec  also  ante,  note  694,  p.  1018,  1014;  abo  note  761,  p.  1104;  Pearl  v.  How- 
ard, 1  D.  Chip.  Rep.  173,  176;  Ross  VvM'Clung,  6  Peters'  Rep.  288;  Miller's  lessee 
▼.  Holt,  1  Tenu.  Rep.  Ill ;  Craig's  lessee  v.  Vance,  id.  182 ;  Elliot  v.  Piewoll,  1  Pe- 
ters'Rep.  828.) 

In  the  above  case  of  Hayden  v.  Wescott,  (1  i  Conn.  Rep*  ISl,)  the  court  denied  t£e 
party  the  right  of  introducing  parol  evidence  to  help  out  the  acknowledgment^  Sa 
where  the  certificate  ran  thus :  "  Personuliy  appeared  S.  M.,  signer  to  the  above  Snd 
withio  written  instrument '  ■  to  be  his  free  act  and  deed,  before  me-^A.  S.,  jus- 
tice of  the  peace ;"  held,  that  the  certificate  imported  no  acknowledgment,  and  that 
parol  evidenee  could  not  be  admitted  to'show  one.  (Stanton  v.  Button,  i  Conn.  Rep, 
S37.  Pendleton  v.'Button,  S  id.  406;)  As  to  supplying  by  parol  a  defective  state- 
ment of  the  official  character  of  the  person  teWfig  tlie  probata  or  acknowledgment, 
see  ante,  p.  1247,  of  this  note. 

Where  an  officer  has  authority  to'  take  att*  acknowledgment  of  a  deed,  and'  then  tO' 
record  the  ackiKywIedgment  with  the  deed,  he  may  amend  the  acknowledgment  at  any 
time  before  the  record  is  made.  Buf  having  made  the  record,  his  power  over  the 
whole  subject  expires ;  that  which  before  was  matter  in  paisy  has  then  become  matter 
of  record,  fixed,  permanent  and  ubaherable.  This  was  so  held,  where  a  clerk,  hav- 
ing taken  an  acknowledgment  of  a  feme  covert,  had  omitted  to  certify  that  she  was 
privately  examined,  &.c.,  and  afler  be  had  recorded  the  defective  acknowledgment  with 
the  deed,  undertook  to  amend.    (Elliott  v.  Piersol,  I  Peters'  Rep.  528.> 

lo  general,  the  certificate  of  acknowledgment  or  probate,  endorsed  on  a  deed,  be- 
ing ao  ex  parte  proceeding,  if  evklence  at  all,  is  only  prima  facie  evidence;  and  the 
foree  and  efiect  of  it  may  be  contested  and  entirely  overcome  ^  as,-by  showing  that 
<he  acknowledgment  was  made  by  a  party  who  was  non  compos  at  the  time ;  (Jack- 
soBfex.  denH  Hardenbergb,  v.  Schoonaaaker,  4  «Kihn.  Rep.  161 ;)  so  as  to  the  pro- 
kafie,  that  it  was  made  by  a  witness  incompetent  for  the  same  reason^  (id.  I,)  or  from 
Wag  a  party  to  the  record,  (Peters'  lessee  v.  Condron,  2  Serg.  k,  Rawle,  80, 82,)  or 
from  interest,  (Jackson,  ex.  dem.  Hufigerford,  v.  Eaton,  20  John.  Rep,  478,  see 
Jones  v.  Ruffin,  8  Dev.  Rep.  405,)  or  from  infafmy ;  (See  Jack«>n,  ex.  dem.  Gibbs, 
▼.  Osborne,  2  Wend.  655.)  Sa^a  cerlifieate  of  probate  may  be  overcome  by  show- 
ing that  the  witnesses  who  appeared  before  the  oflicerr  were  men  of  bad  charaeten 
Md  unworthy  of  credit;  (Gardenhire  v.  Psrks,  2  Yerg.  Rep.  28;  Vandyke  v. 
Thompson,  1  Harringt.  Rep.  109  ;  see  also  ante,  note  580,  p.  764 ;)  or  by  showing 
a  case  of  collusion  between  the  officer  and  party  seeking  to  avail  himself  of  the  pro- 
bate, by  which  a  garbled  and  substantially  false  account  of  the  circumstances  attend- 
ing the  execution,  was  obtained  from  the  witness.  (Jackson,  ex.  dem.  Tracy,  ▼« 
Hayner,  12  John.  Rep.  469.)  And  a  certificate  may  be  impeached  by  showing,  that 
the  officer  niaki&g  it  took.the  acknowledgment  or  probate,  while  he  was  actually  out 
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of  his  lerrilorial  jurisdiction.  (Jackson,  ex.  detn.  Walsli,  v.  Colden,  4  Cowen'sRep. 
866.  Jackson,  ex.  dera.  Wyckofl^  v.  Humphrey,  1  John.  Rep.  498,)  In  respect  to 
ail  acknowledgment  or  probate  taken  on  Sunday,  see  Tracy  v.  Jenks,  15  Pick. 
Rep.  467. 

The  following  are  among  the  many  cases,  exhibiting  the  doctrine  on  the  subject  of 
records,  probate,  and  acknowledgments  of  deeds,  Ice,  as  held  and  acted  upon  in  serer- 
al  of  the  sUtes.  MasMochusctts :  Eaton  v.  Campbell,  7  Pick.  Rep.  10;  Poignard  v. 
Smith,  Sid.  372;  Hathaway  v.  Spooner,  9  id.  2S;  Dudley  v.  Sumner,  5  Mass.  Rep. 
463;  Catlin  v.  Ware,  9  id.  218;  Pidge  v.  Tyler,  4  id.  541 ;  Hastings  v.  Blue  Hill 
Turnpike  Co.,  9  Pick.  Rep.  80;  Ward  v.  Fuller,  15  id.  185;  Scanlao  v.  Wright,  1^ 
id.  523;  Burghardt  v.  Turner,  12  id.  534;  Tracy  v,  Jenks,  15  id*  467,  468. 
Mwryhmd:  Blair  v.  Valliant,  4  Harr.  &  McHen.  62;  Carroll  v.  Llewelien,  1  id.  163; 
Cheney  v.  Watkins,  1  Harr.  &  John.  527 ;  Hoddy  v.  Harryman,  S  Harr.  &.  McHen. 
581.;  Gittings  v.  Hall,  1  Harr.  &  John.  14;  Smith  v.  Steele,  3  Harr.  &  McHen. 
103;  Crawford  v.  The  State,  6  Harr.  &  John.  231 ;  Carroll's  ex'rs  v.  Tyler,  2  Harr. 
&  Gill,  54 ;  Conelly  v^  Bowie,  6  Harr.  &  John.  141 ;  Hum's  lessee  v.  Soper,  6  Harr. 
&  John.  276 ;  Brooks  v.  Marbury,  1 1  Wheat.  79 ;  Hall  v.  Gittings,  2  Harr.  &  John. 
380;  Owings  v.  Law,  7  id.  124;  Dorsey  v.  Gassaway,  2  id-^  402,  403;  Brace's 
admV  V.  Smith,  3  Harr.  &  John.  499 ;  Gwynn  v.  Jones  lessee,  2  Gill  & 
John.  173;  Dick  v.  Balch,  8  Peters'  Rep.  30.  Fennsyhania :  K rider's  lessee 
T.  Nargoog,  1  Dall.  Rep.  268;  McDill's  lessee  v.  McDill,  1  Dall.  Rep.  63; 
Morris'  lessee  ▼.  Van  Deren,  id.  ^Q  ;  Dawning  v.  Gallagher,  2  Serg.  &  Rawie, 
455;  Foster  v.  Shaw,  7  Serg.  &  Rawle,  163;  Grifftth  v.  Black,  10  id.  160; 
Hellman,  use  of  Hellman,4  Rawle,440;  Crafl  v.  Webster,  id  242;  Jones  ?.  Por- 
ter, 3  Pennsylv.  Rep,  132;  BargePs  lessee  v.  Miller,  4  Wash.  C.  C.  Rep.  280; 
Rhoades'  lessee  v.  Selin,  id.  715 ;  Lanning's  lessee  v.  Dolph,  id.  624;  Scott's  leasee  t« 
Leather,  3  Yeates'  Rep.  184;  Vickroy  v.  McKnight,  4  Binn.  Rep.  204;  Kerns  v, 
Swope,  2  Waiu'  Rep.  75 ;  McKe^n  v.  Delancy's  lessee,  5  Cranch  Rep  22;  Talbofs 
lessee  v.  Simpson,  1  Peters'  C.  C.  Rep.  188;  Leazure  v.  Hillegas,  7  Serg.  &  Rawle, 
SI  3;  Duffield  v.  Brindley,  1  Rawle's  Rep.  91 ;  Heister's  lessee  v.  Fortner,  2  Binn. 
Rep.  44;  Luffborough  v.  Parker,  12  Serg.  &.  Rawle,  48;  Fuhrman  v.  Loudon,  IS 
id.  386 ;  Lodge  v.  Berrier,  16  id.  297 ;  Petit  v.  Beshler,  2  id.  420 ;  Milligan  v.  Dick- 
son, 1  Peters'  C.  C*  Rep.  433;  Mcintosh  v.  Ward,  5  Binn.  Rep.  .296;  Shaller  ▼. 
Brand,  6  id.  439;  Whitmier  v.  Napier,  4  Serg.  & 'Rawle,  290;  Fellows'  lessee  v. 
Pedrick,  4  Wash.  C.  C.  Rep.  477 ;  Shield's  lessee  v.  Buchanan,  3  Yeates'  Rep.  219; 
James  v.  Gordon,  1  Wash.  C.  C.  Ren.  338.  Ohio:  Atkinson's  lessee  ir.  Dailey,  S 
Harom.  Rep.  212;  Moore's  lessee  v.  Vance,  1  Haroro.  Rep.  1 ;  Roads  v.  Synunes, 
id.  281 ;  Cunningham's  lessee  v.  Buckingham,  id.  264 ;  Johnston's  lessee  v.  Haines^ 
2  id.  55 ;  Allen's  lessee  v.  Parish,  3  id.  107;  Paine  v.  French,  4  id.  318,  320.  Vv 
mont :  Bodge  v.  Parsons,  2  Verm.  Rep.  456 ;  Catlin  v.  Washburn,  3  id.  25 ;  Pearl 
V.  Howard,  1  D.  Chip.  Rep.  173;  Allen  ▼.  £verto,  3  Verm.  Rep.  11 ;  Brooks  t. 
GhapIiiH  id.  281 ;  Galusha  v.  Sinclear,  id.  394 ;  Stevens  v.  Griffetb,  id.  448 ;  Sawyer 
V.  Adams,  8  id.  172;  Middlebury  CoUege  v.  Cheney,  1  id.  336.  Tennutu: 
Yarborougb  v.  Beard,  1  Taylor's  Rep.  25;  Den,  ex.  dem.  Hunter,  v.  Bryan,  S 
Murph.  Rep.  178;  Den,  ex.  dem.  Robinson,  v.  BarfieM,  id.  390;  Miller's  lessee  ▼. 
Holt,  1  Tenn.  Rep.  HI ;  Laanum  v.  Brook's  lessee,  4  Hayw.  Rep.  121 ;  Smith  v. 
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Martin,  S  Teno.  Rep.  208;  Ross  v.  M'Lung,  6  Peteis'  Rep.  38S ;  Craig^s  lessee  v. 
Yanoe,  1  Tenn.  Rep.  132;  Glasgow's  lessee  v.  Smith,  id.  155 ;  Patton  v.  Brown,  I 
Cooke's  Rep.  126 ;  Gardenhire  v.  McDanie),  2  Yerg.  Rep.  23 ;  Gordon  v.  OverUm, 
8  id.  151 ;  Hightowcr's  lessee  v.  Wells,  6  id.  249 ;  Wilson  v.  Smith,  5  id.  379;  LIpe 
T.  Mitchell's  lessee,  2  id.  400;  Cox  v.  Bowman's  lessee,  id.  108;  Smith  v.  Brown,  id. 
3$8;  Malone  v.  Stephens,  id.  520.    JVew- Hampshire :  SoutheFin  v.  Mendum,  5  N. 
Hamp.  Rep.  420;  Montgomery  v.  Dorian,  6  id.  250.    Kentucky  :  Wells  v.  Wilson, 
3  Bibb's  Rep.  264;  Sharp  v.  Wicklifie,  3  Litt.  Rep.  10;  Philips  v.  Ruhie,  Litt.  Sel. 
Cas.S3l;  Morgan  v.  Bealle,  1  Marsh.  Ken.  Rep.  310;  Hunt  v.  O wings,  4  Monroe 
SO;  Toung  v.  Ringo,  1  id.  30;  Bank  of  Kentucky  v.  Haggln,  1  Marsh.  Ken.  Rep. 
606;  Breckenridges  v.  Todd,  3  Monroe,  52 ;  Moore  v.  Farrow,  3  Marsh!  Ken.  Rep. 
41 ;  Anderson  v.  Turner,  2  Litt.  Rep.  237  ;  Winlock  v.  Hardy,  4  id.  272  ;  Hog  v. 
Periy,  1  id.  171  ;>  Womack  v.  Hughes,  Litt.  Sel.  Cas.  292 ;  McConneli  .v.  Brown,  id. 
459;  Taylor  v.  ShieMs' heirs,  5  Litt.  Rep.  295;  Coleman  v,  Casey,  4  Bibb,  516; 
Johnon  t.  Fowler,  id.  521 ;  Fowke  v.  Darnall^  5  Litt.  Rep.  316;  Elliot  v.  Piersol,  1 
Peters' Rep.  338,  339,  340;  McCullock  v.  Myers,  1  Dana,  522;  Daniel  v.  Bratton, 
id.  210;   Miller  v.  Henshaw,  4  id;  328,  329;   Nantz  t.   Bailey,  3  id.   112,  113. 
JMmna:  ScqU  v.  Rivers^  1  Stewart  &  Porter,  19;   Mitchell  v.  Mitchell,  3  id. 
81;  McGregor  t.  Hall,  id.  397;  Toulmin  v.  Austin,  4  id.  410.    J^ew-Jertey:  Fox 
V.  Lambson,  3  Halst.  Rep.  275.    Somh  Carolina :  McMuIlen  v.  Brown,  1  Harp. 
Rep.  76 ;  Purvis  v.  Robipson,  1  Bay's  Rep.  493 ;  Dingle  v.  Bowman,  1  McCord's 
Rep.  177  ;  Turnipseed  v.  Hawkins,  id.  272 ;  Maxwell  v.  Carlisle,  id.  534 ;   Rochell 
ada.  Holmes,  2  Bay's  Rep.  487;  Anderson  v.  Gilbert,  1    id.  375;  Peay  v.  Picket,  S 
McCord,  318 ;  Turnipseed  v.  Freeman,  2  id.  269 ;  Linning  v.  Crawford,  2  Bail.  Rep. 
996;  see  S.  C.  not  S.  P.  id.  591 .    Mnrth  Carolina :  Den,  ex.  dem.  Hunter,  v.  Bryan, 
SMaq)h.  Rep.  178;  Den,  ex.  dem.  Robinson,  v.  Barfield,  id.  390;  Horton  v.  Hag* 
ler'aex'r,  1  Hawks'  Rep.  48;  Park  v.  Cochran,  1  Hayw.  Rep.  410;  Garland's  ex'rs 
V.  Goodloe's  adm'rs,  2  id.  351 ;  Den,  ex.  dem.  Burgess,  v.  Wilson,  2  Dev.  Rep.  306 ; 
Den,  ex.  dem.  Ridley,  v.  McGebee,  id.  40;  Moore  v.  Collins,  3  Dev.  Rep.  126: 
Smith  V.  Wilson,  1  Dev.  &  Batt.  40.    Louisiana :  Phillips  v.  Flint,  3  Mill.  Lou.  Rep. 
146,148,  149;  Las.  Caygas  v.  Larionda's  syndics,  4  MarU  Lou.  Rep.  283,  284; 
etaeq.  Norwood  v.  Green,  5  Mart.  Lou.  Rep.  N.  S.  175 ;  Lewis  v.  Beatty,  8  Mart. 
Lou.  Rep.  N.  S.  289;    Perron  v.  Maillan,  10  Lou.  Rep.  (Curry)  520.     Virginia: 
Maxwell  v.  Light,  1  Call,  117;  Kidd's  adm'r  v.  Alexander,  1  Rand.  Rep.  456;  Ben 
▼.  Pete,  2  id.  539 ;  Turner  v.  Slip,  1  Wash.  Rep.  319 ;  Currie  v.  Donald,  2  id.  58 ; 
Baker  v.  Preston,  1  Gilmer,  235;  Givens  v.  Mann,  6  Munf.  191 ;  Rowletts  v.  Daniel, 
4  id.  473;  Elliott  v.  Piersal,  1  Peters'  Rep.  338,  339,  340;  Sexton  v.  Pickering,  2 
Rand.  Rep.  468 ;  Whitaker  ▼.  Mcllhaney,  4  Munf.  310;  Lee  v.  Tapscott,  2  Wash. 
Rep.  281 ;  Hord  v.  Dishman,  5  Call,  279 ;  Lockridge  v.  Carlisle,  2  Leigh,  186;  Mann 
▼.  Givens,  id.  762.    Maine :  Knox  v.  Silloway,  1  Fairf.  Rep.  201 ;  Woodman  v. 
Coolbrotb,  7  Greent.  181 ;  Hewes  v.  Wiswell,  8  id.  94 ;  see  9  GreenK  170,  171 ;  id. 
132, 183;  Kent  v.  Weld,  2  Fairf.  Rep.  459.    Connecticut :  Hay  den  v.  Wescott,  11 
Conn.  Rep.  129 ;  Cunningham  v.  Tracy,  1  id.  252 ;  Pendleton  v.  Button,  3  id.  406 ; 
Sunton  Y.  Button,  2  id.  527;  Talcott  v.  Goodwin,  3  Day'a  Rep.  264;  Swift's  £v.  4, 
5;  Hine  v.  RobbinSi  8  Conn.  Rep.  342;  Welles  v.  Hutchinson,  2  Root's  Rep,  85. 
hdiana  :  Doe,  ex.  dem.  Wayman,  y.  Naylor,  2  Blackf.  Rep.  32. 
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'  lo  JVWo-  York^  the  revised  statutes,  so  fat  as  the  subject  of  proving  deeds  &e.,  m  the 
modes  above  adverted  to  is  concerned,  wene  passed  December  24, 1827,  but  did  not 
take  effect  until  January  1, 1830.  Tiiey  make  provision  for  recording  eveiy  iostru- 
nent  falling  within  the  general  designation^  "  conveyance  of  real  estate,  within  this 
^tate,"  (1  R.  S.  756,  §  1.)  The  term  *'  conveyance"  embraces  all  written  inttnimeots 
'<  by  which  any  estate  or  interest  in  real  estate  is  created,  aliened,  mortgaged  or  a»- 
fiigoed,  or  by  which  the  title  to  any  rea)  estate  may  be  affected  in  law  or  equity,  except 
last  wills  and  testaments,  and  leases  for  a  term  not  exceeding  three  years."  (Id.  p.  76S, 
§  38.)  The  term  <*  real  estate"  is  to  be  understood  as  co-extensive  in  meaning  with 
^<  lands,  tenements  and  hereditaments,"  and  as  embracing  all  chattels  real,  except  leases 
for  a  term  not  exceeding  three  years :  (id.  §  36.)  The  provisions  of  the  law,  however, 
it  is  declared,  *'  shall  not  extend  to  leases  for  life  or  lives,  or  for  years,  in  the  oountiet 
of  Albany,  Ulster,  Sullivan,  Herkimer,  Dutchess,  Columbia,  Delaware  and  Scbenec- 
tada;  (id.  p.  763,  §  49.)  Letters  of  attorney,  or  other  instruments,  containing  a  power 
to  convey  lands  as  agent  or  attorney  for  the  owner  of  such  lands,  may  be  recorded; 
(id.  p.  763,  §  39 ;)  and  so  may  ^*  every  executory  contract  for  the  sale  or  purchase  of 
Jands."    (Id.) 

Before  being  admiUed  to  record,  the  instrument  is  to  be  duly  acknowledged,  or  its 
execution  proved,  and  this  properly  authenticated.    (1  R.  S.  7&6,  §  4.    |d.  769,  §  34.) 

As  to  a^owledgments,  or  proof,  and  the  effect  thereof.  The  officers  authorised  to 
take  acknowledgments  or  probate  are  the  following.  Within  the  state  ;  the  chancel- 
lor, justices  of  ithe  supreme  court,  circuit  judges,  supreme  court  commissioners,  judges 
of  county  courts,  mayors  and  recorders  of  cities,  and  commissioners  of  deeds.  But  do 
/county  judge,  or  commissioner  .of  deeds  for  a  county  or  city,  can  takeackoowledgmeots 
or  proofs  out  of  the  city  or  county  for  which  he  was  appointed.  (1  R.  S.  756,  §  4) 
Out  of  the  state,  but  within  the  U.  States;  the  chief  justice  and  asaociate  judges  of 
the  supreme  court  of  the  U.  States— district  judges  of  the  U,  States-^judges  or  jus- 
tices of  the  supreme,  superior,  or  circuit  court,  of  any  state  or  territory  within  tbelJ. 
States^and  tlie  chief  judge,  or  any  associate  judge,  of  the  circuit  court  of  the  U.  Slates 
in  the  district  of  Columbia,  But  no  proof  or  acknowledgment,  taken  by  any  sudi  offi- 
cer, will  entitle  the  conveyance  to  be  recorded,  unless  taken  within  some  place  or 
territory^  to  which  the  jurisdiction  of  the  court  to  which  he  belongs,  shall  extend.  (Id. 
p.  757,  §  4,  sub.  %,)  Acknowledgments  of  deeds  and  mortgages  may  be  taken,  abo^ 
before  the  mayor  of  either  of  the  cities  of  Philadelphia  or  Baltimore.  This  is  by  virtue 
ofthe  act  of  April  23d,  1829,  infra,  which  still  continues  in  force.  Conveyances  of 
real  estate  made  since  March  10th,  1825,  or  to  be  made,  by  the  treasurer  of  the  state 
of  Connecticut,  maybe  acknowledged  before  the  secretary  of  state,  of  the  state  ofCon- 
nectieut  (1  R.  S.  760,  §  9] .)  Out  of  the  U.  States  ;  if  the  parties  executing  the  instra- 
ment  shall  be  in  any  state  or  kingdom  in  £urope,  or  in  North  or  South  America,  the 
same  may  be  acknowledged  or  proved  before  any  minister  plenipotentiary,  or  extraor- 
dinary, or  any  ehorge  des  affaires  of  the  U.  States,  resident  and  accredited  within  sneh 
state  or  kingdom.  |f  the  partiea  be  or  reaide  in  France,  the  acknowledgment  or  proof 
may  be  taken  before  the  consul  of  the  U.  States,  appointed  to  reside  at  Paris:  or  if 
they  be  in  Russia,  then  before  tl)e  consul  of  the  U.  States  appointed  to  reside  at  St 
Peteisbui^h.  (t  R.  S.  757,  §  5.)  If  the  party  be  within  the  united  kingdom  of  Great 
Britain  and  Ireland,  or  the  dominions  thereto  beh>n)ring»  the  acknowledgment  or  proof 
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maybe  taken  Matt  the  mayor  of  London,  the  mayor  or  chief  magistrate  of  Dublin  or 
Liverpool,  the  provost  or  chief  magistrate  of  Edinburgh,  or  the  consul  of  the  U.  States 
appointed  to  reside  at  London.  (Id.  §  6.)  Indeed,  as  to  deeds  and  mortgages,  consuls 
of  the  U.  States,  residing  in  any  foreign  port  or  country,  have  full  power  to  take  ac- 
koowledgments  and  proofs,  wKliout  any  qualification  as  to  residence.  (See  the  act  of 
April  Sid,  1839,  infra.)  So  with  respect  to  judges  "  of  the  highest  court"  of  either 
Upper  or  Lower  Canada.  (See  id.)  Acknowledgments  and  proofs  may  also  be  taken 
otttof  the  U.  States,  before  any  person  specially  authorized  for  that  purpose  by  a 
cooifflisakm  under  the  seal  of  the  court  of  chancery  of  this  state.    (1  R.  S.  757,  §  8.) 

The  acknowledgment  is  to  be  by  the  party  or  parties  executing  the  instrument. 
(Id.  p.  756,  §  4.)  The  officer  taking  any  acknowledgment,  must  know  or  have  satis- 
ilictory  evidence  that  the  person  making  the  same  is  the  individual  described  in  and 
who  execQted  the  instnimesL  (Id.  758,  §  $.)  In  the  case  of  a  married  woman  resid- 
ing inthin  the  state,  her  acknowledgment  is  not  to  be  taken  unless,  in  addition  to  the 
above  requisites,  she  acknowledge  on  a  private^examination,  apart  from  her  husband, 
that  ihe  executed  the  instrument  freely  and  without  any  fear  or  compulsion  of  her  hus- 
band ;  and  her  estate  will  not  pass  by  any  conveyance  unless  so  acknowledged.  (Id. 
$  10.)  But  a  married  woman,  not  residing  in  the  state,  who  joins  her  husband  in  any 
conveyance  of  real  property  within  the  state,  may  acknowledge  the  same  as  if  she  were 
loie;  and  it  may,  ibr  the  purpose  of  recording,  be  proved  in  like  manner  as  if  she  were 
sole,  hj  a  subscribing  witness.  (Id.  §  It.)  See  as  to  powers  of  attorney,  executed  by 
married  women  residing  out  of  the  state,  act  of  May  1 1th,  18S5,  sess.  58,  ch.  375,  p.  31 5. 

The  proof  of  an  instrument,  preliminary  to  admitting  it  to  record,  is  to  be  by  a  sub- 
aeribiBg  witness.  The  witness  is  to  state  his  place  of  residence,  and  that  he  knew  the 
penoQ  described  in  and  who  executed  the  instrument ;  but  the  proof  is  not  to  be  taken 
wleai  the  officer  is  personally  acquainted  with  the  witness,  or  has  satisfactory  evidence 
that  he  is  the  same  person  who  was  a  subscribing  witness  to  the  instrument.  (1 R.  S.  758, 
§  li)  Provision  is  made  for  compelling  a  subscribing  witness,  residing  in  the  county 
where  application  for  probate  is  made,  to  appear  and  testify.    (Id.  §  IS  and  14.) 

The  authentication  4if  the  acknowledgment  or  proof  will  vary  according  to  circum- 
Mancea.  In  all  cases,  however,  a  certificate  of  the  officer  taking  the  acknowledgment 
or  pioo^  is  required  to  be  endorsed  on  the  instrument,  and  signed  by  him;  and  this 
certificate  is  to  set  forth  the  matters  above  required  to  be  dune,  known  or  proved,  on 
«och  acknowledgment  or  proof,  with  the  names  of  the  witnesses  examined  before  the 
officer,  their  places  of  residjsnce,  and  the  substance  of  the  evidence  given  by  them.  (Id. 
758,  §  15.)  The  residence  of  the  idenHfying  witnesses,  sworn  before  the  officer,  need 
B^t  he  set  forth  in  the  certificate.  (Dibble  v.  Rogers,  1$  Wendell,  596.  Norman  v. 
^'elh,  17  id.  186.)  Otherwise  as  to  mbseribing  witnesses.  (Id.)  It  shoukl  appear 
hy  die  certificate  that  the  subscribing  witness  saw  the  execution  of  the  deed ;  for  if  he 
only  beard  the  executk>n  acknowledged,  sem5<^,  that  he  is  incompetent  to  prove  it,  and 
t  certificate  stating  simply  that  the  subscribing  witness  heard  the  party  acknowledge 
i<)  would  be  held  invalid,  if  objected  to  specifically  on  that  ground.  (Norman  v.  Wells, 
>Qpn.)  If  the  acknowledgment  or  probate  is  taken  out  of  the  U.  States,  before  a  con- 
^  mayor,  chief  magistrate,  minister,  or  charge  de»  qffmrei,  as  provided  by  1 R.  S.  757, 
§§  5, 6,  supra,  the  certificate  muat  be  under  thetoffieial  seal  of  those  officers  respectively. 
(Id.  p.  767,  §7.)    Acknowledgments  by  the  treasurer  of  Connecticut,  mentioned  su* 
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pre,  are  to  be  certified  by  the  secretary  of  state,  in  the  mode  prescribed  above,  under 
the  seal  of  that  state.    (Id.  p.  760,  §  21. ) 

The  instrumeDt  being  so  aclcnowledged  or  proved,  and  duly  certified,  is  entitled  pri- 
ma facie  to  be  read  in  evidence  without  further  proof.  (1  R.  S.  759,  §  16 ;  id.  p.  762, 
§  39 ;  id.  p.  760,  §  21.  See  Morris  v.  Wadsworth,  17  Wend.  lOS.)  There  is  a  qual- 
ification to  this,  however,  where  the  acknowledgment  or  proof  was  taken  before  a  judge 
of  a  county  court,  not  of  the  degree  of  counsellor  in  the  supreme  court,  or  by  a  com- 
missioner of  deeds ;  in  such  cases,  to  be  read  in  evidence  in  a  county  other  than  that 
for  which  the  officer  taking  the  same  was  appointed,  there  must  be  subjoined  to  the 
certificate,  a  certificate  of  the  elerk  of  the  county  for  which  the  ofiicer  was  appointed, 
under  his  hand  and  official  seal,  specifying  that  such  officer  was,  at  the  time  he  took  the 
acknowledgment  or  proof,  duly  authorized  to  take  the  same,  and  that  the  clerk  is  well 
acquainted  with  the  hand-writiug  of  the  officer,  and  verily  believes  the  signature  to  the 
officer's  certificate  to  be  genuine.  (Id.  §  18.)  As  to  the  sufficiency  of  the  clerk's  ceriifi- 
oate,  see  Hall  v.  Gitt^ngs,  2  Harr.  &  Jdhn.  890.  But  the  latter  section  does  not  ap- 
ply to  any  conveyance  executed  by  the  agent  of  the  Holland  Land  Company,  <M'bj 
any  agent  of  the  Pultney  estate,  lawfully  authorized  to  convey.    (Id.  §  19.) 

The  certificate  of  acknowledgment  or  proof  is  not  conclusive,  but  may  be  rebutted, 
and  its  force  and  effect  contested:  and  if  it  turns  out  that  the  proof  was  taken  upon 
the  oath  of  an  interested  or  incompetent  witness,  the  conveyance  cannot  be  received  ia 
evidence,  until  duly  established  by  other  competent  proof.  (Id.  §  17.)  Jackson,  ex 
dem.  Hardenburgh,  v.  Schoonmaker,  4  John.  Rep.  161.  Jackson,  ex  dem.  Tracy,  v. 
Hay ner,  12  id.  469,  471,9.  Jackson,  ex  dem.  Gibbs,  v.  Osborne,  3WeadelI,555. 
Jackson,  ex  dem.  Hungerford,  v.  Eaton,  20  John.  Rep.  480,  See  ante,  p.  1349  of 
this  note.  So,  the  force  o^  the  acknowledgment  or  proof  may  be  overcome  by  sbowiag 
(hat  the  officer  taking  the  same  did  so  at  a  place  to  which  his  authority,  in  this  respect* 
did  not  extend.  (Jackson,  ex  dem.  Wyckoff,  v.  Humphrey  1  John.  Rep.  498.  Jack- 
aon,  ex  dem.  Walsh,  v.  Golden,  4  Cowen's  Rep.  266.)  See  ante,  pp.  1249, 1350, 135S, 
of  this  note. 

An  instrument  acknowledged  or  proved  before  the  revised  statutes  went  into  opera- 
tion, and  certified  in  such  noanner  as  to  be  entitled  to  be  read  in  evidence  under  the 
laws  in  force  when  the  said  statutes  took  effect,  is  entitled  to  be  read  in  evidence  as  if 
those  statutes  had  not  existed.  (Id.  p.  790,  §  22.)  If  an  instrument  executed  before 
the  revised  statutes  took  effect,  shall  not  have  been  acknowledged  or  proved,  thia  may 
be  done  under  those  statutes,  in  the  same  way  and  with  the  like  effect  as  in  respect  to 
instnioients  subsequently  executed.    (Id.  §  23.) 

A9  to  the  record,  Sf^.  The  record  of  the  instrument  is  to  be  made  in  the  clerk's  office 
of  the  county,  where  the  real  estate  to  which  it  relates,  is  situated ;  (1  R.  S.  756,  §1 0 
or  if  the  real  estate  is  within  the  city  and  county  of  New- York,  then  in  the  office  of  the 
register  thereof.  (Id.  p-  768,  §  43.)  The  same  acknowledgment  or  proof,  and  the 
like  authentication  thereof,  required  to  entitle  the  instrument  to  be  read  in  evidence 
Without  further  proof,  are  also  necessary  as  a  condition  to  its  being  admitted  to  record. 
(Id.  759,  §  16.  See  id.  p.  762,  §  34.)  Hence,  the  certificate  of  the  officer  who  took 
the  acknowledgment  or  proof,  will  generally  be  sufficient  to  entitle  the  instrumeat  to 
be  recorded.  But  we  have  seen,  that  where  it  is  offered  in  evidence  out  of  the  coooij 
in  whioh  the  officer  taking  the  aoknowledgment  or  proof  resides,  an  additional  oertifi- 


Digitized 


by  Google 


Cb.  a]  Of  the  Proof  of  Deedsy  AgrtmenXSy  4-c.  1255 

cate  of  the  county  clerk  is  sometimes  required.  lo  such  cases,  the  same  certificate  is 
requisite  to  allow  the  iDStrument  to  he  recorded,  out  of  the  county  of  the  officer's  resi^ 
deoce.  (Id.  759,  §  18.)  The  certificate  or  certificates  upon  which  the  instrument  is  ad- 
mitted to  record,  are  to  be  recorded  along  with  it ;  and,  unless  this  is  done,  the  record 
will  be  invalid  for  all  the  purposes  of  evidence.    (Id.  §  20.) 

Instruments  acknowledged  or  proved,  prior  to  the  revised  statutes,  and  certified  Sf> 
as  to  be  entitled  to  be  recorded  under  the  laws  in  force  wbensueh  statutes  took  effect, 
but  which  have  not  been  so  recorded,  are  allowed  to  be  put  on  reeord  in  the  proper 
office,  in  the  same  manner,  and  with  the  like  effect,  as  if  the  revised  statutes  had  not 
been  passed.  (Id.  p.  760,  §22,)  And  conveyances  executed  before  the  revised  stat- 
utes, and  not  already  acknowledged  or  proved,  may  be  proved  or  acknowledged  and 
recorded  under  those  statutes,  and  with  the  like  effect,  as  if  executed  after  such  statutes 
went  into  operation.    (Id.  §  2S.) 

The  record  of  a  conveyance  duly  recorded,  or  a  transcript  thereof  duly  certified, 
may  be  read  in  evidence  with  the  like  f(>rce  and  effect  as  the  original  conveyance. 
(Id.  p.  759,  §17.  Id.  p.  760,  §  21.  Id.  762,  §  39.  See  Morris  v.  Wads  worth,  17 
Weed.  lOS.)  To  entitle  the  transcript  of  any  such  record,-and  of  the  certificates  upon 
whieh  it  was  admitted  to  record,  to  be  read  in  evidence,  the  same  must  be  certified  ta 
be  a  true  copy  oT  such  record,  by  the  clerk  of  the  county  having  the  custody  of  the 
record,  under  the  seal  of  the  court  of  common  pleas  of  that  county,  or  by  the  register 
of  ihe  city  and  county  of  New-York,  when  such  record  shall  be  in  his  custody.  (Id. 
p.760,§26.) 

Neither  the  record  nor  the  transcript  thereof  is  to  be  regarded  as  conclusive ;  but 
may  be  rebutted,  and  the  force  and  effect  thereof  contested,  by  any  party  to  be  affected 
thereby.  And  if  it  shall  appear  that  the  record  was  made  upon  proof  by  an  interes- 
ted or  incompetent  witness,  this  will  destroy  its  effect  as  evidence.  (Id.  p.  759,  §  IT.) 
The  record  may  be  impeached  by  showing  that  it  was  made  upon  an  insufficient  or 
invalid  acknowledgment  or  probate.  (See  supra  p.  1243, 4,  of  ibis  note.)  As  to  what 
ackoowledgments  are  invalid  under  the  revised  statutes,  see  supra,  p.  1252,  et  seq. 

Cawaeymcts  of  real  esttUe  rituated  abroad.  '  The  law  above  noticed,  relates  to  eon- 
veyanees  of  real  property  situated  within  the  state.  It  is  also  provided  that  ^  every 
conveyance  of  real  estate  situated  without  this  state,  heretofore  made  or  hereafler 
uade,  and  which  shall  be  acknowledged  or  proved  in  the  manner  prescribed  by  the 
laws  of  this  state,  in  relation  to  conveyances  of  lands  within  this  state,  may  be  read  in 
evidence  in  any  court  without  further  proof  thereof,  in  the  same  manner  and  with  the 
same  effect  as  ifsuch  conveyance  related  to  real  estate  within  this  state ;  but  this  see- 
tbn  shall  not  be  construed  to  prevent  the  reading  in  evidence  of  any  conveyance  of 
lands  within  any  other  of  the  United  States,  which  shall  have  been  duly  authenticated 
according  to  the  laws  of  such  states  so  as  to  be  read  in  evidence  in  the  courts  thereof. 
(1 R.  S.  761 ,  §  27.)  And  note  ;  the  terms  "  conveyance  of  real  estate"  in  the  foregoing 
leelioD,  are  co-extensive  in  meaning  with  the  same  terms  as  defined  supra,  p.  1252. 

'Scknowledginents  or  proof  of  instrumenU  other  than  conveyances  of  real  estate:  By 
ao  act  passed  April  29th,  183S,  every  written  instrument  except  promissory  notes,  biiit 
of  exchange,  and  last  wills  of  deceased  persons,  may  be  proved  or  acknowledged  in  the 
nttnner  provided  by  law  for  taking  the  proof  or  acknowledgment  of  conveyances  of 
real  estate ;  and  the  certificate  of  the  proper  officer  endorsed  thereon,  shall  entitle  such 
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instruitieht  to  be  read  in  evidence  on  the  Iriai  ofany  action,  with  the  ttitncf  eflect  and 
in  the  sartie  ma  nner,  as  if  the  instrument  were  a  conveyance  of  real  estate.  (L  N.  T. 
aess.  56th  ch.  S71,  p.  396,  §  9.) 

Though  tlie  former  laws  ofNew-tTork  relating  to  the  general  Subject  of  proofis, 
acknowledgments,  and  records  of  deeds,  &c»,  are  entirely  obsolete  in  respect  toeoa- 
veyances  made  since  January  Ist,  1880,  yet  still  they  are  necessarily  often  diawn  io 
question,  particularly  when  conveyances  acknowledged,  proved,  or  l«corded  under 
them,  are  sought  to  be  given  in  evidence.  We  therefore  subjoin  a  short  relerenee 
to  those  most  oAen  needed  in  such  (iases,  noting,  in  connection  with  them,  sueh  adjs- 
dications  of  our  courts  as  will  aid  in  construing  and  explaining  thefn. 

Jlet  of  Oct.  30r/ii,  1710.  (Van  Schaack's  L.  N<  Y.  p.  82^  8.  1  Smith  &  Liv.  L  N.  Y. 
p.  84.  3  Revised  Statutes,  1  st  edi  app«  p.  6, 6. )  See  Jackaoo,  ex  dem.  Hardenbergh, 
v.  Schoonmaker,  3  Johns.  Rep.  330;  4  id.  161 ;  Jackson,  ex  dem  Woodruff,  v.  Gildirist, 
15  id.  89 ;  Van  Cortlahdt  v.  Tozer,  17  Wend.  340,  et  seq.  M  bfFdrtfi  16t&,  1771. 
(3  Revised  Statutes,  1  st  ed.  app.  p.  33.  2  Van  Schaack's  L.  N.  Y.  p.  61 1 .)  See  Jackaoo, 
ex  dem.  Woodruff,  v.  Grilchrist,  1 5  Johns.  Rep.  89  i  Van  Cortlandt  v.  Toser,  17  Weod. 
840,  et  seq. ;  Carver  v.  Jackson,  ex  dem.  Astor,  4  Peters'  Rep.  81, 3.  Jet  efJdmth 
Bt/i,  1773.  (3  Revised  Statutes,  1st  ed.  app.  p.  33.  3  Van  Schaaek's  L.  N.  Y.  p. 
765.)  Act  of  March  \a,  1787.  (3  Revised  Statutes,  1st  ed.  app.  p.  85.  8  L.  K.  Y. 
Jones  &  Varick,  p.  93.  1  L.  N.  V.  Greenl.  p.  386.)  See  Van  Cortlandt  v.  Tozer. 
17  Wend.  338,  et  seq.  Axt  ofFehy,  fl6th,  1788.  (3  Revised  Statutes,  Ist  ed.  app.  p. 
26,  3  L.  N.  Y.  Jones  &  Varick,  p.  366.  3  L.  N.-Y.  Greenl.  p.  99.)  Sec  Van 
Cortlandt  v.  Tozer,  17  Wend.  338,  et  seq. ;  Jackson,  ex  dem.  Parker,  v.  Phillips,  9 
Cowen's  Rep.  94.  Jiet  of  April  6th,  1793.  (3  Revised  Sututea,  1st  ed.  app.  p.  97, 
3  L.  N.  Y.  Greenl.  453.)  Act  of  March  9th,  1793.  (3  Revised  Statutes,  Ist  ed.  app. 
p.  27.  3  L.  N.  Y.  Gre*nl  p.  73.)  See  Van  Cortlandt  v,  Tozer,  17  Wetid.  338,  et 
seq.  Art  of  Jany.  ith,  1794.  (3  L.  N.  Y.  Greenl  p.  100)  See  3  L.  If.  Y.  GrecnL 
110 ;  Id.  138 ;  3  L.  N.  Y.  Web.  Con.  of  Greenl.  470,  473,  in  connection  with  the  act 
of  January  8th)  1794;  also  Jackson,  ex  dem.  Rieley,  v.  Livingston,  6  Johns.  Rep. 
149,  155,  6.  Act  ofFeby.  lUA,  1797.  (3  Revised  Statutea,  1st  ed.  p.  37.  3  L.N. 
¥.  Greenl.  p<  370.)  See  Bradstreet  v.  Clark,  13  Wend.  673,  in  which  the  then  chicr 
justice  seems  to  have  overlooked  the  latter  statute.  Act  of  F^4  IfUh,  1798.  (S  L. 
N.  Y.  Web.  Con.  of  Greenl.  330.)  See  Jackson,  ex  dem.  Ransaon,  v.  Sbepard,  i 
Johns.  Rep.  77}  Jadkaon,  ex  dem.  Dunbar,  v.  Todd,  id.  300.  Act  of  F^.  99ii 
1798.  (3  Revised  Statutes,  1st  ed.  p.  38.  3  L.  ft,  Y.  Web.  Con.  of  GreenL  3f&) 
See  Van  Cortlandt  v.  Tozer,  17  Wend.  338,  et  seq.  Act  of  Apnl  6rA,  1801.  ^ 
Revised  Statutes,  1st  ed.  app.  p.  SO.  1  L.  N.  Y.  Kent  Sl  Radefifie,  p.  478.)  See 
Van  Cortlandt  v.  Tofcer,  17  Wend.  338,  et  seq. ;  Jackson,  ex  dem.  Rieley,  v;^  Liv- 
ingston, 6  Johna.  Rep.  149 ;  Jackson,  ex  dem.  Ramson,  v.  Shepard,  8  id.  77.  Abo 
see  the  cases  infra,  cited  in  connection  with  the  act  of  April  13th,  f  813.  Act  rfJprH 
7rA,1806.  (3  Revised  Statute8,'lsted.  app.  p;  33.  4  L.  N.  Y.  Webater,  615.)  Aa 
of  Jany.  39(A,  1811.  (6  L.  N.  Y.  Webster,  p.  95.  3  Revised  Statutes,  1st  ed.  app^ 
p.  33.)  Act  of  April  9th,  181 1.  (3  Revised  Statutes,  lat  ed.  app.  p.  33.  6  L.  N.  Y. 
Webster,  p«  333.)  Act  ofAprU  mh,  1813.  (3  Revised  Statutes,  Ist  ed.  app.  p  94. 
1  R.  L.  N.  Y.  Web.  &  Van.  p.  369.)    See  Van  Cortlandt  t.  Tozer,  17  Wend.  d38,et 
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seq.^  Jackson,  ex. dcnk  Parker,  v.  Philiip8,9  Cowen's  Rep.  94;  Jackson,  ex  dem. 
Merritt,  V.  Gumaer,.2  id,  552;  Duval  v.  Covenhoven,  4  Wend.  563  ;  Roberts  adsj 
Jackson,  ex  dem.  Webb,  1  Wend.  478 ;  James  v.  Morey,  S  Gowen^s  Rep.  246 ; 
Jackson,  ex  dem.  Barclay,  v.  Hopkins,  18  John.  Rep.  48.7  ;  Troup  v.  Haight,  1 
Hopk.  Ch.  Rep.  239 ;  Gould  v^  Gould,  7  W^end.  364 ;  Jackson,  ex  dem;  Gibbs,  v.  Os- 
borne, 2  Wend.  555 ;  Jackson,  ex  dem.  Kello^,  v.  Vickroy,  1  id.  406,  412;iJack'^ 
son,  ex  dem.  Wood,  v.  Harrow,  1 1  John*  Rep.  434.  AiA  ofFeby,  4M,  1814.  (3  lu 
N.  Y.  seas.  37lh,  p.  9.},  See  act  of  January  8lh,  1794,  supra,  in  connection  with  this 
acL  Act  of  April  15Uhy  1816.  (3  Revised  Statutes,  l^t  edt  app.  p.  36.  4  L.  N.  Yi 
8es3.39ih,  p.  118.  Act  of  March  Sth,  1817.  (8  Revised  Statutes^  Ist  ed.  app.  p.  36. 
4L.N.Y.  8es$.40tb,p.  58}  Au  of  March  ^4th,  1818.  (3  Revised  Statutes,  1st  ed. 
app.  p.  37.  4  L.  N.  Y.  seas.  4 Ist.  p.  44.)  See  Jackson,  ex  dem.  Montgomery,  y. 
ChaptD,  5  Cowen's  Rep.  485;  Jackson,  ex  dem.  Parker^  v.  Phillips^  9  id.  94.  Aa  of 
AprU  14tA,  1820.  (3  Revised  Statutes,  1st  ed.  199.  5  L.  N.  Y.  sess.  43d,  p.  248^ 
§3.)  See  acta  of  January  8th,  1794,  and  of  February  4th,  1814,  supra  ;  Jackson,  ex 
dem.  Yates,  v.  How,  19  «Fobo.  Rep.  80 ;  Jackson,  ex  dem.  Parker,  v.  Phillips,  9  Cow- 
en's  Rep.  94 ;  Jackson,  ex  dem.  Huo^erford,  v.  Eaton,  20  John.  Rep.  478.  Act  of 
AjrH  nth,  1822.  (3  Revised  Statutes,  1st  ed.  app.  p.  45.  6  L.  N.  1 .  sess.  45th,  p. 
S61.)  See  James  V.  Morey,  2  Cowen's  Repa  246.  Act  of  April  \9th,  1823.  (6  L^ 
N.  Y.  sess.  46th,  p.  244.)  Act  of  April  23d,  1829.  (Xi.  N.  Y.  1929,  sess  52, 
P.S48.) 

Deeds,  and  other  instruments,  acknowledged  or  recorded  in  neighboring  states^  are 
aonetimes  proved  under  the  laws  of  congress.  Where  the  acknowledgment  orrecord 
is  the  act  of  a  courts  and  partakes  of  jthe  nature  of  a  judicial  proceeding,  it  has  been 
treated  as  within  the  provisions  of  the  law  of  May  26, 1790,  stated  and  considered 
autCj  note  771,  p.  1 125,  et  seq.  Thus,  in  Kentucky,  a  power  of  attorney  was  produ-» 
ced,  purporting  to  have  been  executed  by  the  plaintiff  in  Virginia ;  it  had  been  ac- 
knowledged by  the  plaintiiT  in  a  county  court  of  the  latter  state,,  and  the  acknowledge 
meat  ordered  to  be  certified ;  and  held,  that  the  record  of  the  acknowledgment  and 
order,  duly  certified  according  to  the  requisitions  of  the  law  of  congress  above  reler- 
red  to,  sufficiently  proved  the  execution  of  the  power  without  further  evidence;  and 
this,  though  the  power  itself  had  not  in  fact  been  recorded.  (Rochester  v.  Toler,  4 
fiibb's  Rep.  106.  See  Calvert  v.  Fitzgerald,  Litt.  Sel.  Gas.  388,  390,  391.)  A  copy 
of  ihe  record  o^  a  deed,  acknowledged  in  a  court  of  a  neighboring  stale,  and  recorded 
there,  was  held  to  come  within  the  above  act  of  congress,  in  Strode  v.  Churchill,  2 
Idtt  Rep.  75,  6.  The  main  question  was,  as  to  the  sufiiciency  of  the  authentication. 
It  waa. attested  by  a  clerk,  who  styled  himself  clerk  of  the  superior  court  of  taw  of  F. 
C0Qnty,and  keeper  of  the  records  of  the  late  district  court,  (the  district  being  composed 
of  the  counties  of  F.,  B.,  H.,  &  S.,)  in  which  latter  court  the  deed  was  acknowledged  and 
recorded ;  the  clerk's  attestation,  moreover,  was  under  his  private  seal,  he  stating  in  his 
attestation  that  no  ofEcial  seal  had  been  provided;  the  presiding  judge  of  the  superior 
court  certified  tbat  tlje  attestation  of  the  clerk  was  in  due  form  of  law :  and  this  an- 
tiientication  waa  held  complete.  See  as  to  the  attestion  of  the  clerk  and  the  seal  of 
ihe  court,  ante,  note  771,  p.  1130,  1.  The  certificate  of  the  judge,  chief  justice,  or 
presiding  magistrate,  is  indispensable  under  tlie  act  of  1790.  (See  Johnson  v.  Fowler, 
Vol.  !.•  ,158 
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4  Bibb's  Rep.  531 ;  ante,,  qote  771,  p.  1131,  eC  scq. ;  Brown  v.  Adair,  t  Stewart  k 
Porter,  49,) 

The  record  of  an  instrument  in  a  public  ofBce,  not  appertaining;  to  a  court,  the 
record  being  in  no  sense  a  judicial  proceeding,  requires  a  different  kind  of  authentica- 
tion. Such  record  must  be  authenticated  sccordin*^  to  the  act  of  congress  of  April 
97,  18D4,  stated  ante,  note  803,  p.  1 166.  In  noticing  the  ease  of  Hentbom  v.  Doe,  1 
Blackf.  1^7,  in.  the  note  'referred  to,  we  said  that  the  copy  of  the  Virginia  patent, 
there  in  question,  was  lield  inadmissible  because  of  the  omission  of  the  governor  to 
state  in  his  certificate  that  the  attestation  of  tlie  register  was  in  due  form:  On  a  closer 
examination  of  the  case,  it  appears  that  the  point  was  not  decided,  though  the  court 
conceded  such  to  be  the  current  of  authority.  Indeed,  there  seems  as  much  reason  for 
insisting  upon  a  compliance  with  this  part  of  the  requisition  of  the  above  act,  as  there 
is  for  insisting  u|x>n  an  observance  of  the  corresponding  provision  in  tlie  act  of  1790; 
and  in  the  latter  case,  the  decisions  render  that  portion  of  the  certificatie  which  rebtn 
to  due  form  &c.,  indispensable.  (See  ante,  note  771,  p.  1139.)  Under  the  act  of 
1804,  the  keeper  of  the  record  must  add  his  seal  to  his  attestation,  if  there  be  a  seal; 
and  to  the  certificate  of  the  governor,  if  that  is  also  used,  must  be  annexed  the  great 
seal.  (Phillips  v.  Flint,  3  Mill.  Lou.  Rep.  146, 148,  9.  Id.  151,  S.  P.)  In  Tennessee, 
a  copy  of  a  deed  of  marriage  settlement  was  ofiered,  taken  from  the  records  of  the 
register  in  Onslow  county,  North  Carolina ;  it  was  authenticated  in  every  respect  ac- 
cording to  the  act  of  congress  of  1804,  save  that  no  oiBcial  seal  was  annexed  to  the 
register's  certificate ;  but  the  court  said  they  knew  that  by  law  there  was  bo  official 
seal  belonging  to  the  register's  office  in  that  slate,  and  so  the  autlientication  was  lieki 
complete.  (Hackney  v.  Williams,  6  Terg.  340.)  Quere,  however ;  sboukl  not  the 
officer  in  general  certify  on  this  point?  (See  ante,  note  771,  p.  1130.)  A  certificate 
by  the  presiding  jtistice  of  the  court  of  the  county  or  district  where  the  recording  office 
is  kept,  will  not  be  vitiated  by  its  containing  superfluous  matter,  if  the  substance  of 
what  is  required  by  law  be  stated  therein.  (Hackney  v.  Williams,  supra.)  The  re- 
cording officer's  official  character  is  not  be  certified  by  the  clerk  of  the  -county  or  dis- 
trict c^urt ;  and  if  such  certificate  be  appended,  it  will  be  treated  as  a  mere  nullity. 
(Id.)  When  the  certificate  of  the  presiding  justice  of  tiie  county  or  district  court  is 
used,  the  clerk  or  prothonotary  of  the  court  is  to  certify  to  his  official  character;  and 
the  clerk's  certificate  should  show  that  the  person  certifying  as  presiding  justice  w 
"  duly  commissioned  and  qualified."  (Id.)  The  clerk's  certificate  must,  moreover, 
be  ^  under  his  hand  and  the  seal  of  his  office."  (Id.  Act  of  Congress,  April  37, 1804. 
3  L.  U.  States.  621,  §  1.)  As  to  authentications  under  the  act  of  1804,  see  further, 
Ewings  V.  Savary,  4  Bibb,  424  ;  Johnson  v.  Fowler,  id,  521 ;  Bruce's  adm'r  v. 
Smith,  3  Hdrr.  &  John.  499. 

As  to  the  grade  and  force  of  this  species  of  evidence,  the  act  of  congress  of  1804  pro- 
vides, that  records  authenticated  according  to  its  provisions,  shall  have  such  faith  and 
credit  accorded  to  them,  in  every  court  of  the  United  States,  as  they  have  by  law  or 
usage  in  the  courts  of  the  state  whence  they  come.  (See  ante,  note  808,  p.  1166.) 
It  seems,  that  unless  the  law  or  usage  of  the  state  whence  the  record  comes  be  proved, 
the  court  will  act  upon  iis  own  laws.  Hence,  if  according  to  the  lex  fori,  a  copy  of  a 
«imilar  domestic  record  would  be  admissible  for  any  cause,  it  will  be  heldequalyao 
when  coming  from  another  state,  unless  the  lex  Zoct,  giving  it  a  dififerent  effect,  be  af- 
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firimtirely  showD.  (Norwood  ▼.  Green,  5  Mart.  Lou.  Rep.  175»  6.)  In  Alabama,  a 
eopy  of  a  deed  certified  in  due  form  from  the  records  of  Wilkinson  county,  Georyjria, 
vas  offered  as  secondary  evidence ;  and  the  court  held,  that  to  authorize  its  being 
read,  the  party  mast  show  that,  by  the  laws  of  Georgia,  such  instruments  were  required 
to  be  recorded,  and  that  the  recording  officer  had  authority  to  certify  copies.  (Mitch- 
ell V.  Mitchell,  S  Stewart  fo  Porter,  81.) 

In  mpect  to  the  mode  of  proving  deeds  or  writings  executed  in  one  country,  rela- 
tiog  to  property  in  lands  situated  in  another,  strictly  foreign,  the  courts  of  Uie  latter 
are  governed  entirely  by  their  own  laws.  Hence,  if  the  power  of  taking  acknowledge 
neols,  &C.  is  conferred  hy  such  laws  upon  a  foreign  notary,  his  certificate  will  be  re- 
cognized as  eflfectual  to  the  extent  defined  by  the  authority  under  which  the  certificate 
ifl  made;  but,  independent  oT  some  authority  of  this  character,  his  certificate  is  not 
evidence.  (Grifietb  v.  Black,  10  Serg.  k.  Rawie,  160.)  Moat  of  the  United  States 
have  their  peculiar  bcal  statutes  or  usages  on  this  subject;  and  when  a  law  exists  con- 
ferring the  power  of  authenticating  instruments  executed  abroad,  on  officers  resident  in 
another  state  or  country,  none,  except  such  as  are  named  in  the  law,  will  be  recogoi* 
zed  as  possessing  the  power.    (Glasgow's  lessee  v.  Smith,  1  Tenn.  Rep.  156.) 

We  have  before  bad  occasion  to  cite  several  cases  relating  to  the  power  of  a  notary 
abrnd,  in  taking  the  acknowledgment  or  probate  of  instruments,  so  as  to  dispense 
with  formal  proof  of  execution  in  other  states  or  countries.  A  notary,  as  such  merely, 
has  no  more  autliority  in  this  respect,  it  should  seem,  than  any  private  individual* 
His  certificate  as  to  foreign  protests,  is  accredited  upon  general  principles  of  commer- 
cial policy  and  convenience;  but  even  the  Uk  mercatoria  does  not  redognisse  him  as 
posseasing  authority  to  certify  the  execuUim  of  instrumentB,  either  upon  acknowledg- 
ment of  the  party,  proof  by  witnesses,  or  otherwise.  (See  Las  Caygas  v.  Larionda's 
Syndics,  4  Mart.  Lou.  Rep.  385,  6.  See  ante,  note  704,  p.  1052,  3 ;  Phillips  v.  Flint, 
S  MilL  Lou.  Rep.  146 ;  fix  parte  Church  et  al.  1  Dow).  &  Ryl.  334.)  In  Las  Csygas 
▼.  Larionda's  Syndks,  4  Mart«  Lou.  Rep.  383,  a  power  of  attorney  given  atTrinidad« 
io  the  island  of  Cuba,  was  sought  to  be  established,  as  authority  to  sue  in  Louisiana. 
It  was  executed  before  a  notary  of  the  former  place,  and  it  appeared  that,  according  to 
the  Spanish  law,  which  prevailed  there,  the  original,  or  protoeoU^  is  registered  in  the 
notary's  ofiice,  whose  duty  it  is  to  keep  it,  and  to  give  a  certified  copy,  known  to  the 
Spaoish  laws  under  the  appellation  ectopia  origiiuU^  which,  when  duly  authenticated, 
13  treated  there  as  an  original.  Such  a  copy  was  ofiered ;  it  was  certified  in  the  cus- 
fomary  mode,  under  the  notary's  hand  and  ngno,  acccmipanied  by  a  certificate  of  three 
penona,  stating  themselves  to  be  of  the  cMlAo  of  the  city^  attesting  the  official  charac- 
ter of  the  notary,  and  that  faith  is  end  ought  to  be  given  to  his  certificate,  as  such ; 
the  seal  of  the  college  of  notaries  of  Havana  was  also  affixed ;  and  in  addition  to  this, 
the  pkuntiff  offered  to  prove  by  a  witness,  the  hand-writing  of  the  notary,  and  his  offi- 
cial character.  The  parish  court  rejected  the  evidence ;  but,  on  appeal  to  the  supreme 
court,  the  decision  was  reversed.  The  latter  distinguished  between  notarial  acts  done 
under  the  teas  Mercdrorui,  and  such  as  the  certificate  in  question.  Some  difficulty  oc- 
corred,  (hey  said,  whether  to  consider  the  instrument  offered  as  an  original, or  a  copy 
from  the  record.  It  was,  in  truth,  what  is  called  by  the  Spanish  jurists,  an  original, 
known  to  the  laws  of  Spain  as  a  public  act,  carrying  with  it  its  own  fiiitb  and  credit, 
and  making  full  proof  in  the  tribunals  of  that  country*    (Id.  p.  S86.)    But  the  question 
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was,  how  such  instrumenta  were  to  be  considered  when  transmitted  to  a  ibreigQ  ooin- 
try.  Are  the  courts  of  the  latter,  bound  to  require  other  testimony  of  their  tnitb  aod 
genuineness,  than  that  which  they  bear  on  their  fuce  ?  ^o  stress  seems  to  have  beeo 
placed  upon  the  seal  of  the  college  of  notaries,  or  upon  the  certiBcate  attesting  the  no- 
tary's official  character ;  but  the  court  appear  to  have  disregarded  these  entirely.  They 
were  of  opinion,  and  so  held,  that  the  only  thing  necessary  to  give  the  certified  copy 
the  same  credit  in  the  courts  of  Louisiana  which  it  would  have  in  those  ofSpaio,  was 
proof  that  the  person  certifying  it  was  a  public  notary  of  the  place  whence  it  came, 
and  that  the  certificate  attached  to  it  was  really  his,  (Id.  p.  S87.)  This  proof,  they 
said,  might  be  made  1>y  a  certificate  under  ttie  national  seal,  attesting  that  the  person 
certifying  the  instrument  was  a  notary  by  the  king's  appoiutment,  and,  if  the  dispute 
had  any  relation  to  his  right  to  fulfil  the  duties  o '  the  ofiice  claimed  by  him,  it  would 
be  the  best  evidence  admissible  in  the  case.  But.  for  all  other  purposes,  proof  of  his 
being  a  notary  de  facto  would  be  sufficient ;  and  this  might  be  made  by  wimesses^as 
well  as  by  a  certificate  under  the  national  seal.  If  the  witness  ofiered,  therefore,  could 
testify  that  the  person  authenticating  the  power  was  a  notary,  &c.,  and  that  from  a 
knowledge  of  his  hand- writing,  it  was  he  who  certified  and  signed  it,  this  wouMbe 
sufficient.  (Id.  p^  887,  8.)  See  Phillips  v.  Flint,  3  Mill.  Lou.  Rep.  149.  In  £x 
parte,  Church  eU  ai.  1  Dowl.  &  RyU  SS4,  the  certificate  of  an  American  notary,  under 
his  notarial  seal,  of  the  execution  of  a  power  to  sue  in  England,  was  held  incompetent 
evidence  to  authenticate  the  power;  and  this,  although  the  notarial  certificate  was 
verified  by  the  British  consul,  whose  hand-writing  was  identified.  The  court  said 
they  could  only  act  upon  the  affidavit  of  the  subscribing  witness* 

The  above  case  of  Las  Cay  gas  v.  Larionda^s  syndics,  may  be  regarded  as  going  the 
full  length  of  giving  efifect  to  the  lex  lod  respecting  the  mode  of  proof,  with  the  single 
qualification,  that  the  court  is  not  bound  to  take  judicial  notice  of  the  official  character 
and  signature  of  the  officer.    In  New- York,  however,  a  somewhat  dififerent  notion 
seems  to  have  been  entertained.    There,  the  plaintiff  brought  an  action  to  recover 
money  paid  by  him  as  surety  for  the  defendant  in  a  bond  entered  into  at  Cmraeeai.   A 
copy  of  the  bond  certified  and  signed  by  a  notary  of  that  place  was  ofiered,  and  the 
local  law  shown  to  be  the  same  as  suted  in  Las  Caygas  v.  Larionda's  syndics.    The 
court  deemed  it  unnecessary  to  say  definitively,  whether  the  lex  Iocs  ought  so  far  to 
prevail,  as  to  require  these  notarial  copies  to  be  admitted  in  the  same  manner  as  in 
the  Spanish  tribunals.    They  inclined  to  think  them  not  evidence  per  se  ;  and  yet,  that 
they  were  by  no  means  to  be  entirely  disregarded.    Tiie  testimony  given  was  suffi- 
cient, they  said,  to  account  for  the  non-production  of  the  original ;  and  the  copy  was, 
therefore,  held  admissible,  as  forming  a  part  of  the  inferior  evidence  to  be  resorted  to 
in  its  stead.    As  to  the  credit  due  specifically  to  the  copy,  the  court  said,  **  It  appears 
to  be  a  part  of  the  official  duty  of  the  notary  to  give  copies ;  he  is  especially  entrusted 
with  that  power ;  and  in  giving  such  copies  he  acts  under  bis  oath  of  office.    The  in- 
strument is  executed  before  him  in  his  official  capacity,  and  an  official  certified  copy 
necessarily  implies  that  he  saw  the  instrument  executed.    In  what  respect  docs  this 
diffisr  from  an  examination  upon  a  commission  ?    He  can  only  swear  he  saw  the  iostru- 
ment  executed,  and  that  the  copy  furnished  by  him  is  under  oath.    Beskles  we  oogbt 
to  be  cautious  in  declaring  that  we  will  receive  nothing  short  of  the  examinatwnof  the 
Aotary,  under  a  commission,  as  there  is  no  mode  of  enforcing  such  examipatioo;  dot 
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tea  sworn  copy,  proved  by  a  person  who  has  compared  it  with  tlie  original,  any  high- 
er or  better  evidence  than  that  furnished  by  the  notary,  which  is  a  copy  under  his  oath 
ofoffice."  It  was  therefore  received,  along  with  sundry  declarations  of  the  defendant 
going  strongly  to  autheaticate  the  instrument  alleged.  (Mauri  v.  Ueffernan,  1 3  John* 
Rep.  68, 75,  4,  5, 


NOTE.  875— p*  464. 


Id  general,  the  execution  by  all  the  parties  should  be.  proved,  before  the  instrument 
it  received  as  evidence.  But  there  are  exceptions.  Thus,  a  joitit  and  several  bond, 
where  it  was  not  understood  to  be  offered  as  general  evidence  in  respect  to  all  the  par-, 
ties,  but  only  as  to  T.,  one  of  the  obligors,  being  connectied  with  a  title  derived  from 
him,  was  held  properly  permitted  to  go  to  the  jury,  upon  proof  of  T.'s  execution  alone. 
(Coond  V.  The  Atlantic  Ins.  Co.  1  Peters'  Rep.  388,  451.)  So,  in  New-Jersey,  to 
pro?e«  binding  to  service,  witl)  a  view  of  establishing  the  settlement  of  a  pauper,  it  is 
Dot  necessary  to  show  the  execution  of  the  indenture  bythe  master ;  it  is  enough  that 
its  execution  on  the  part  of  the  apprentice  be  shown.  (Kingwood  v.  Bethlehem/1 
Green's  Rep.  »7.) 


NOTE  876— p.  465. 

The  general  rule,  requiring  the  subscribing  witness  to  be  produced,  will  be  fi>and  re* 
eogoized  in  the  iblbwing,  among  numerous  other  cases.  McPhersou  v.  Ralhbone,  1 1 
Wend.  1S6.  Willoughby  v.  CarletoD,  9  John.  Rep.  136.  Pearl  v.  Allen,  1  Tyl  Rep. 
i  Wbitaker  v.  Salisbury,  15  Pick.  534.  Jackson,  ex.  dem.  Edson,  v.  Gager,  5 
Gowea's  Rep.  383.  Clark  v.  Sanderson,  3  Binn.  Rep.  192.  Ingram  v.  Hall,  1  Hayw. 
Bep.  306, 207.  Jackson,  ex.  dem.  Varick,  v  Waldron,  IS  Weiid.  Rep.  178.  Brad- 
ibaw  V.  Bennett,  5  Carr.  &  Payne,  48.  Petit,  v.  McAdam,  3  Serg.  &.  Rawk,  420. 
Haody  v.  The  State,  7  Uarr.  &  John.  42.  Hogland  v.  Sebring,  2.  South  Rep.  105. 
Chfke's  lessee  v.  Courtney,  5  Peters'  Rep.  319. .  Laythoarp  v.  Bryant,  1  Bing.  N. 
0. 421.  Hatfield  v.  Montgomery,  2  Porter's  Rep.  58.  Bennett  v.  Robinson's  adm'r, 
8  Stewart  &  Porter,  227. 

The  testimony  of  such  witnesses,  is  said  to  be  the  best  of  which  the  nature  of  the 
case  admits ;  as  they  are  supposed  to  know  more  of  the  facts  attending  the  executk>n, 
tban  others.  (See  McMurtiy  v.  Frank,  4  Monroe,  39;  Roberts  v.  Teunell,  3  idi. 
250;  Handy  v.  The  State,  7  Harr.  &  John.  48,  49;  McPhera6n  v.  Rathbone,  U 
Wend.  186 ;  PeUetreau'  v.  Jackson,  id.  110;  Whittemore  v.  Brooks,  1  GreenL  Rep. 
59;  Jonei  v.  Blount,  1  Hayw.  Rep.  238;  Baker  v.  Bbunt,  2  id.  404;  Cobkev. 
Woodrow,  5  Cranch,  13 ;  Simmons  v.  The  State,  7  Hammr  Rep.  1 1^.}  Another  rea- 
son ibr  the  rule  has  been  given,  viz :  that  the  witnesses  who  subsoribe  at  the  time, 
are  agreed  upon  by  the  parties,  to  be  the  only  witnesses  to  prove  the  instrument. 
(See  Henry  v.  Bishop,  2  Wend.  576;  Clark  v.  Saunderson,  3  Binn.  Rep.  194,  196, 
198;  MsMurtry  v.  Frank,  4  Monroe,  39 ;  Ingram  v.  Hall,  I  Hayw.  Rep.  206,  207 ; 
Handy  V.  The  State,  7Harr.  fi&  John.  49;  Barnes  v.  Trompowsky,  7T.  R.  262; 
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Simmons  v.  The  State,  7  Hamm.  Rep.  116.)  Though  this,  in  New-Yoric,  has  beeo 
repudiated  as  to  instrument  not  under  seal,  (Henry  v.  Bishop,  supra,  HaQy* 
Phelpw,  t  John.  Rep.  45S.    See  the  next  succeeding  note.) 

In  Kentucky,  the  court  of  appeals,  proceeding  upon  the  ground  that  the  subscrib- 
ing witnesses  are  agreed  upon  by  tiie  parties  as  the  first  lo  be  called  in  order  to 
prove  the  fact  of  execution,  have  held,  that  a  person  who  executed  an  attested  note 
under  seal,  as  attorney  for  another,  was  not  competent  to  prove  its  execution,  unlen 
the  absence  of  the  subscribing  witness  was  first  excused.  (McMurtry  v.  Frank,  4 
Monroe,  39, 40.)  Sec  also  Barry  v.  Wilbourne,  2  Bail.  Rep.  91 ;  Barton  v,  Keith,  J 
Hill's  Rep.  537.  In  Jackson,  ex.  dem.  Ellice,  v.  Britton,  4  Wend.  ftep.  507,  it  is  said, 
in  the  marginal  note,  that  one  of  two  attornies  executing  ap  attested  deed,  may  prove 
Its  execution  by  himself,  but  not  by  his  co-attomey ;  as  to  the  latter,  the  subscribing 
witness  must  be  called.  Such,  inde^,  was  the  decision  at  the  circuit,  as  appears  from 
the  report  at  p.  508, 509,  but  the  supreme  court  gave  no  opinion  upon  tlie  point, 
deeming  it  unnecessary.  (Id.  p.  511.)  See  Lessee  of  Peters  v.  Gondron,  3  Serg.  & 
Rawle,  80.  Even  where  the  instrument  is  only  signed  by  the  party  who  seeks  to 
avail  bimselfof  it, jt  seems,  in  general,  necessary  to  call  the  subscribing  witness.  (Sec 
Bradshaw  v.  Bennett,  5  Carr.  &  Payne,  48.)  In  Wilkraghby  v.  Carleton,  9  Jobo. 
Rep.. 1 36,  the  grantee,  in  an  attested  deed  of  lands,  was  offered  to  prove  its  ezeeutwn ; 
and  the  court  held  his  testimony  inadmissible,  until  the  absence  of  the  subscribing  wit- 
nesses was  accounted  for.  (See  McConnell  v.  Brown,  Litt  Sel.  Gas.  462, 463,  stated 
post  note  878,  p.  1264 ;  also  Pickett  v.  Claiborne,  4  Cairs  Rep.  99.)  But  in  a  prose- 
cution fbr  forging  an  instrument,  e.  g.  a  note  purporting  to  be  attested  by  witnesses, 
the  prosecutor  may  in  the  first  instance  resort  to  the  testimony  of  the  apparent  maker, 
without  calling  upon  the  attesting  witnesses.  (Simmons  v.  The  State,  7  Hanun* 
Rep.  116.) 

The  rule  calb  for  snch  witnesses  as  attested  the  execution  reKed  on.  Others,  who 
sabseribed  afterward,  though  present  at  the  execution,  cannot  prove  it,  unless  the  ab* 
sence  of  those  who  subscribed  at  the  time  is  duly  excused.  Heooe»  where  S.,  whose 
name  appeared  upov  the  instrument  as  one  among  seveml  subscribing  witnesses,  tes- 
tified that  he  saw  the  party  execute  it,  and  saw  the  other  witnesses  subscribe ;  that  tbe 
instmnnent  had  ever  since  been  in  his  possession ;  that  he  did  not  subscribe  his  name 
as  a  witness  io  the  execution,  at  the  time,  but  had  done  so  since  the  beginning  of  the 
trial;  held,  that  he  could  not  prove  the  execution,  until  the  non*prodaction  of  th^  oth- 
er subscribing  witnesses  was  accounted  for.  (Henry  v.  Bishop,  2  Wend.  575.)  See 
Homer  v.  Wallis,  1 1  Mass.  Rep.  309.  If  a  person  acknowledges  the  execution  of  an 
instrument  (e.  g.  a  deed)  to  a  witness,  who  thereupon  with  his  assent  attests  it,  no 
matter  it  seems  how  long  after  the  execution,  such  witness  is  within  the  general  rule 
and  must  be  called,  provided  that  is  the  execution  sought  to  be  establisbed.  The  wit- 
ness in  such  case  is  fully  competent,  though  he  did  not  see  the  party  sign,  &e. 
(Munns  v.  Dupont,  3  Wash.  G,  G.  Rep.  32, 42.  Kingwood  v.  Bethlehem,  1  Green's 
Rep.  228.  Jackson,  ex.  dem.  Parker,  v.  PhiHips,  9  Gowen's  Rep.  94, 113.)  But  the 
rule  does  not  call  fbr  persons  whose  names  have  been  put  to  the  instrument  without 
the  assent  of  either  the  witness  him^lf^  or  the  parties.  Nor  for  such  as  could  not  be 
•examined  if  called  on.    See  post  p.  47&,  476,  of  the  text,  and  notes. 

One  of  the  subseribing  witnesses  is  sufficient  to  prove  the  instnuneiity  though  there 
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a  re  several    (Jaclcson,  ex.  dem.  Edson,  v.  Gager,  5  Cowen's  Jtep.  985.    Fitzhugh  v« 
Crogbao; S  J.  J.  Marsh.  Rep.  434.    Russell  v.  Coffin,  8  Pick.  143, 149, 150.) 


NOTE  877— p.  465. 


See  S.  P.  Hoogland  V.  SebriDg,  1  Soath.  Rep.  105 ;  McCoonell  v.  Browo,  Litt» 
Sel  Gas.  463,  463 ;  Kingwood  v.  BetbteheiD,  1  Greeo's  Rep.  S26, 237 ;  Johnston  as- 
aignees,  &c.  v.  Knight,  1   Nortb  Car.  Law  Repos.  93 ;  Johnson  v.  Mason,  1  £«p. 
Rep;  89. 

This  rale  has  been  relaxed,  in  New- York,  as  to  certain  instruments  not  under  seaL 

Thus,  a  prommissory  note  was  allowed  to  be  proved  by  the  acknowledgment  of  the 

maker,  against  whom  it  was  sought  to  be  established,  without  calling  the  subscribing 

witness.    (Hall  v.  Phelps,  3  John.  Rep.  451.)    And  Spencer  J.  said,  that  the  con- 

leasioD.ora  party  ofhia  having  given  a  note,  or  other  instrument,  precisely  identified » 

is  as  high  proof  as  that  derived  from  a  subscribing  witness ;  and  that  ''  tiie  iKition,. 

that  those  who  attest  an  instrument  are  agreed  upon  to  be  the  only  witnesses  to  prove 

it,  is  not  eonformable  to  the  truth  of  transactions  of  this  kind^  and,  to  s|>eak  with  alt 

possible  delicacy,  is  an  absurdity."    (Id.  453.)    But,  notwithstanding  the  broad  and 

sweeping  dieta  of  this  case,  it  is  questionable  whether  the  rule  established  by  it  ex* 

tends  to  other  than  negatidkle  paper.    (See  per  Kent,  C.  J.,  in  Fox  v.  Reil,  3  John* 

Rep.  478, 479 ;  per  Spencer,  C.  J.,  in  Shaver  v.  Ehle,  16  id.  303 ;  per  Savage,  C.  J.^ 

in  Henry  v.  Bishop,  3  Wend*  576.)    At  all  events,  the  admisBioD  must  be  clear  and 

explicit,  referring  to  the  very  instrument,  or  the  subscribing  witness  must  be  catted. 

Accordingly,  where  a  person  called  on  the  maker  of  a  note,  payable  to  A.  or  bearer^ 

^od  requested  payment,  but  did  not  show  him  the  note,  nor  stale  to  bim  its  amount 

^  date,  and  the  maker  acknowledged  he  bad  given  A,  a  ttote,  saying  he  woukl  pay  it 

^tafatureday ;  hekl,  that  this  was  not  sufficient  proof  of  the  note  to  dispiense  with 

the  subscribing  witness.    (Shaver  v.  Ehte,  16  John.  Rep.  301,  303.)    With  respect 

to  seated  instruments,  the  doctrine  of  the  text  has  been  steadily  adhered  to  in  New- 

York;  and  an  acknowledgment  of  the  party  of  his  having  executed  such  an  instru- 

loeot,  will  not  supersede  the  necessity  of  calling  the  subscribing  witness.    (Fox  v» 

Reil,  3  John.  Rep.  477.    Henry  v.  Bishop,  3  Wend.  575.) 

io  Kentucky,  the  doctrine  in  the  text  has  been  foUowed  as  to  unsealed,  as  well  as 
^led  iostruments ;  and  where  an  attested  promissory  note  was  ofiered  in  evidence, 
^hich  had  been  admitted  as  genuine  by  the  party,  in  his  answer  to  a  bill  in  chancery, 
^,  that  the  subscribing  witness  must  nevertheless  be  called.  (Roberts  v.  Tennell, 
^  Mooroe,  347,  350.)  So  in  Ohio.  (Zerly  v.  Wilson,  3  Hamm.  Rep  43.)  Further, 
^  to  the  distinction  between  sealed  and  unsealed  instruments,  see  the  cases,  post 
«Jote879. 


NOTE  878— p.  465. 

The  doctrine  of  the  text  is  undoubtedly  tlie  resuh  of  the  best  considered  cases  on 
Ibissubjectj'ibougb,  as  we  saw  ante,  note  860,  p.  1311, 1313,  there  arc  several  dicta 
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which  look  Very  much  like  allowing  instruments,  not  the  ftrandatioD  of  the  action,  hut 
coming  in  Collaterally,  to  be  proved  by  inlcrior  evidence. 

The  English  rule  as  laid  down  by  our  author,  was  recognized  and  acted  upon  in 
Roberts  v.  Tennell,  S  Monroe,  247,  250.  See  also,  Jackson,  ex.  dero.  Bowmao,  v. 
Chistman,  4  Wend.  277.  In  Beale's  ex'rs  v.  The  Commonwealth,  for  ihe  use  of 
Smedley,  1 1  Serg.  &  Rawle,  305,  an  action  was  brought  on  a  recognizance,  against 
the  sureties  of  a  coroner,  for  that  the  latter  had  refused  to  sell  on  a  tendHioni  eaBjpoMM, 
afler  a  return  of  levy  on  9ifi.fa.  The  return  to  ihefi.fa.  was  signed  by  D.  M.  for 
the  coroner,  and  the  plaintiff  sought  to  show  by  the  acts  of  D.  M.,  and  .other  oral  evi- 
dence, that  he  was  a  deputy  of  the  coroner :  but  it  appearing  that  D.  M.*8  appoint- 
ment was  in  writing,  attested  by  subscribing  witnessses,  and  the  writing  in  court,  held, 
that  it  must  be  proved,  and  that,  for  this  purpose,  the  subscribing  witnesses  were  in- 
dispensable. See  also  Beale's  ex'rs  v.  The  Commonwealth,  for  the  use  of  Worrell, 
id.  299,  303,  304.  How  far  these  cases  are  consistent  with  the  general  rule  oo  the 
subject  of  proving  official  character,  see  ante,  notes  426,  427,  p.  554,  555;  also  ante, 
note  475,  p.  627.  In  McConnell  v.  Brown,  Litt  Sel.  Cas.  459,  the  only  &ct  material 
to  be  proved  wasj  that  a  certain  deed  waa  executed  pru>r  to  the  time  when  an  execu- 
tion was  delivered  to  the  shenff*  The  deed  itself  (which  was  read  in  eWdenee,  as  a 
recorded  deed,  without  proof  by  the  attesting  witnesses,)  bore  date  anterior  to  that 
time,  and  the  presumption  of  its  having  been  executed  on  the  day  of  the  date,  wis 
not  repelled  by  any  proof  in  the  cause.  But  th^  party  saw  fit  to  fbrtify  the  legal  pre- 
sumption, as  to  the  time  of  actual  execution,  by  the  testimony  of  the  grantee,  who 
was  disinterested ;  his  testimony,  however,  was  objected  to  at  the  circuit,on  theground 
that  the  subscribing  witnesses  alone  were  competent  to  give  testimony ;  but  the  ob- 
jection was  overruled,  and  he  was  permitted  to  testify.  On  the  case  coming  before 
the  court  of  appeals,  Boyle,  C.  J.^  delivering  the  opinion  of  the  court  on  this  point,* 
said,  that  every  matter  in  relation  to  the  execution  of  an  instrument  can  be  proved 
only  by  the  subscribing  witnesses,  if  they  can  be  produced,  and  are  capable  of  being 
examined ;  that  ft  is  the  same  whether  the  instrument  be  the  foundation  of  the  action, 
or  comes  in  collaterally,  &c.  **  It  is  true  that  French's  testimony,  (the  grantee,)  as 
to  the  time  of  the  execution  of  the  deed  in  question  here,  was  immateriaL  But  the 
immateriality  of  his  testimony  is  a  reason  rather  fbr  excluding,  than  for  admitting  it; 
for  the  circumstance  that  testimony  is  immaterial^  is  in  itself,  a  good  objection  to 
its  admissibility^  The  circuit  court,  therefore,  etred  in  admitting  French's  testiooo- 
ny."  (Id.  462^  463.)  See  per  Lord  Ellenborough  in  Wardell  v.  Fermor,  8  Gampbi 
Rep.  284.  In  Brashear  v.  Burton,  4  Bibb's  Rep.  442,  the  same  court  which  decided 
McConnell  v.  Brown,  supra,  laid  down  a  doctrine  entirely  opposite.  They  there  gave 
it  as  their  opinion,  that  the  plaintiff,  who  claimed  title  to  certain  negroes  under  a  bill 
of  sale  under  seal,  and  attested  by  subscribing  witnesses,  might  prove  the  insthiment 
by  the  vendor,  (he  not  being  interested,)  without  accounting  for  the  subscribing  wit* 
nesses ;  and  they  said,  that  the  rule  calling  fbr  the  subscribing  witnesses,  was  oonfifl- 
ed  to  cases  where  the  deed  was  directly  in  issue,  and  did  not  ^pply  when  it  came  in 
question  incidentally.    (Id.  443.) 

In  Mame,  where  a  witness  swore  to  certain  facts,  contrary  to  his  own  admission  in 
a  written  contract  made  by  him  with  the  party  against  whom  he  was  called  ;  held, 
that  such  party  might  read  the  contract  in  evidence,  without  calling  the  subscribing 
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witnen  thereto,  the  witness  on  the  stand  testifying  that  his  signature  to  it  was  genuine. 
The  court  place  the  decision  on  the  peculiar  circumstances  of  the  case,  the  paper  be* 
ing  offered  merely  in  the  light  of  a  declaration  by  the  witness,  inconsistent  with  his 
previous  testimony.    (Drew  v.  Wadleigh,  7  Green),  Rep;  94.) 


NOTE  879-p.  466. 

We  haye  seen  how  far  the  general  rule  has  been  related  in  NeW-¥ork  dS  to  awteuU 
ed  Instruments,  ante,  note  877,  p.  l36S.  No  dlsiinction  is  made  between  sealed  and 
uDcealed  instruments,  in  respect  to  tlie  necessity  of  accounting  for  the  subscribing  wit- 
nesBw,  in  South  Carolina  ;  (Townsend  v.  Covington,  5  McCord,  219 ;)  nor  in  New- 
Jereey ;  (Williaiils  v.  Davis,  1  Penn.  Rep.  17t ;)  the  latter  was  the  case  of  a  negotiablef 
promtssory  note ;  and  held»  that  the  subscribing  witnesses  must  be  called  or  account- 
ed for,  before  resort  io  any  other  evidence.  So  also  in  Kentucky  ;  (See  Roberts  r, 
TenDell,S  Monroe,  247,250,  stated  ante,  note  877,  p.  1263;)  and  in  New-Hamp- 
shire; (Farmsworth  v.  Briggs,  6  New-Hamp.  Rep. 561;)  in  Pennsylvania^  (Jan- 
uary V.  Goodman,  1  Dail.  Rep.  208 ;)  and  there,  attested  receipts  ibr  money  or 
property  have  been  adjudged  to  come  within  tlie  general  rule.  (Heckert  v.  Uaine, 
6Binn.Rep.  16.  McMahan  v.  McGrady,  5  Serg.  &.  Rawie,  814.)  So  id  Ver- 
mmt!  (Pearl  r.  Allen,  1  Tyl.  Rep.  4;)  Alabama;  (Bennett  v.  Robinson's  admV, 
3 Stewart  &  Porter,  i27;)  and  Ohio;  (Simmons  v.  The  State,  7  Hamm.  Rep.  118. 
Zerby  v.  Wilson,  8  id.  42.) 


NOTE  880— p.  466. 

See  per  Kent,  C.  J.,  ifl  Fox  v.  Reil,  8  John.  Rep.  477;  Grady  v.  Shtfrron,  6 
Yerg.  820. 

The  admission  of  the  execution  of  the  instrutnent  on  a  former  trial,  will  be  consid- 
ered a  concession  ibr  the  purpose  of  that  trial  merely,  and  therefore  will  not  dispense 
^itb  the  necessity  of  producing  the  subscribing  Witness  on  a  subsequent  trial.  This 
T^M  held  in  rcsjiect  to  an  attested  redeipt  of  property.    (Pearl  v.  Allen,  1  Tyl;  Rep*  4.) 


NOTE  881— p.  466. 

Where  there  wee  two  or  mote  subscribing  witnesses,  and  one  is  incompetent,  being 
interested,  you  cannot  resort  to  proof  of  their  hand- writing,  without  accounting  for  the 
ahience  of  the  others.  (Davison's  lessee  ▼.  Bloomer,  1  Dall.  Rep.  128.  Whitte- 
more  v.  Brooks,  1  Greenl.  Rep.  57.  Jackson,  ex  dem.  Bowman,  v.  Christman,  4 
Wend.  277.) 

There  are  several  cases  recognizing  the  doctrine,  that  where  the  witnesa'  interest 
arises  subsequent  to  the  attestation,  so  as  to  excMe  him  from  testifying,  proof  of  hie 
liand-writingwill  be  received.  In  Godfrey  ▼.  Norris,1  Strange,  84,  the  attesting 
i^itnen  had,  subsequent  to  his  attestation,  been  appointed  administrator  cftheobli- 
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gee  in  llie  bond  sued  upon,  and  so  was  plaintiff;  yet  held,  that  proof  of  bis  hand-wri- 
ting was  enough.  So,  where  the  witness  ai'ter  the  attestation  nuarried  the  plaintiff 
who  sought  to  establish  the  instrument.  (Bulkley  v.  Sn^ith,  3  Elsp.  Rep.  697.)  And  in 
these  cases,  it  seems,  proof  of  the  hand-writing  of  the  witness,  witliout  any  further 
evidence,  will  suffice,  in  the  first  instance,  to  allow  the  instrument  to  be  read  to  the 
jury,  though  it  is  usual  for  greater  caution  to  add  corroborating  circumstances. 
(See  the  above  cases.  Also  Hamilton's  lessee  v.  Marsden,  6  Binn.  Rep.  45.  EQis  ▼. 
Hatfield,  Mart.  N.  Car.  Rep.  41.  Lautermilch  v.  Kneagy,  3  Serg.  &  Rawle.  805. 
See  Bell  v.  Cowgell,  1  Ashm.  Rep.  7  ;  Godfrey  v.  Norris,  1  Strange,  34 ;  Bulkley  v. 
Smith,  2Esp.  Rep.  697;  Mitchell  v.  Johnson,  I  Mood.  &  Malt  176;  Crowellv. 
Kirk,  3  Dev.  357.)  In  Bell  v.  Cowgell,  1  Ashm.  Rep.  7,  a  subscribing  witness  whose 
hand- writing  was  proved  on  the  part  of  the  defendant  in  order  to  establish  the  execu- 
tion  of  an  assignment,  had  become  special  bail  for  the  defendant,  and  so  rendered  him- 
self incompetent.  But  the  court  held,  that  notwithstanding  he  bad  incapacitated  him* 
self  by  his  own  means,  evidence  of  his  hand-writing  was  properly  admitted  ;  and  il 
was  likened  to  the  case  of  Godfrey  v.  Korris,  supra.  See  also  Nelius  v.  Brickell's 
adm'r.  1  Hayw.  Rep.  19 ;  Hovill  v.  Stephenson^  stated  infra. 

It  is  otherwise,  where  the  party  seeking  to  prove  the  instrument,  has  given  the  wit- 
ness an  interest,  under  circumstances  which  do  not  rebut  all  idea  of  an  intent  to  embar- 
rass the  other  party  in  his  proofs,  or  defraud  him.  Where  there  is  ground  for  a  sus- 
picion that  it  was  done  in  order  to  be  let  in  to  give  secondary  evidence,  tlie  case,  in 
point  of  principle,  would  seem  to  range  along' with  those  where  a  party,  with  the  like 
purpose,  has  voluntarily  destroyed  the  better  evidence  in  his  possession.  (Seeante, 
note  861,  p.  1216.)  In  Hamilton  v.  Williams,  I  Hayw.  Rep.  139,  the  plaintiff  sued 
upon  a  bond  which  had  an  endorsement  upon  it,  purporting  that  the  instrument  bad 
been  assigned  to  the  subscribing  witness ;  and  the  plaintiff  insisted  upon  being  allowed 
to  prove  the  witness'  hand- writing.  Macay,  J.,  inclined  to  the  opinion  that  such  tes- 
timony would  be  inadmissible,  but  stayed  the  judgment  until  the  question  shouklbe 
further  argued  before  more  of  the  judges.  All  we  can  ascertain  in  relation  to  the 
final  disposition  of  the  case,  is  a  briief  entry  in  2  Hayw.  Rep.  IQl,  aa  follows—"  This 
case  coming  on,  Moore.  J.,  was  of  opinion  that  the  witness  was  incompetent"  la 
Hall  v.  Bynum,  2  Hayw.  Rep.  328,  a  similar  question  arose.  Hall,  assignee  of  John 
Short,  brought  debt  on  a  bond  executed  by  Bynum.  The  bond  was  originally  given 
to  James  Short,  and  John  x\  as  the  attesting  witness.  James  had  assigned  it  to  Joho, 
and  John  to  the  plaintiff.  The  question  was,  whether  the  bond  was  sufficiently  pro- 
ved by  evidence  of  the  hand-writing  of  John  Short  and  that  of  Bynum,  the  obligor. 
Hall,  Judge,  afler  argument,  said,  that  the  case  was  something  like  Godfrey  v.  Norris, 
supra,  but  not  at  all  like  the  case  where  the  subscribing  witness  dies,  Slc.;  for  thcie 
disqualifications  are  not  brought  about  by  the  agency  of  the  obligee.  ''Here  it  is; 
and,l>y  such  means,  a  forged  bond  may  be  easily  established  against  anyone,  without 
swearing  to  a  falsity.  The  subscribing  witness  writes  the  name  of  the  obligor,  and 
the  payee  or  obligee  assigns  to  him ;  and  then,  some  person  acquainted  with  the  hand- 
writing of  the  subscribing  witness  swears  to  it.  Proof  of  the  ha  nd- w  riting  of  the  obli- 
gor is  liable  to  a  similar  objection ;  for  if  the  prbof  of  his  hand-writing  will  do,  then  by 
a  like  assignment  to  the  witness,  something  that  he  knew  for  the  advantage  of  the  ob- 
ligor would  be  kept  back/'  The  case  was  argued  aAerward  again,  but  the  above  opio- 
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ioo  wu  adhered  to^  and  the  proof  held  incompetent.    The  same  was  a  Aerward  delib- 
erately determiDed,  where  the  subflcribing  wilnecs  himself^  being  the  assignee  of  the 
bond,  was  plaintiff  in  the  cause.    The  court  laid  down  the  rule  very  broadly.    They 
flaid,the  subscribing  witness  is  selected  by  the  parties  to  bear  testimony  to  their  con- 
traet,io  case  a  dispute  should  arise ;  that  his  production  has  been  dispensed  with  in 
cases  of  necessity  only ;  as,  where  he  is  dead,  has  removed  beyond  the  process  of  the 
eoOTt,  become  infamous,  or  interrested  by  operation  of  1cm.    But  the  nebes^hy  in  the 
pmentcaae,  it  was  observed,  "arises  entirely  from  the  act  of  the  person,  (or  at  least 
with  bis  concurrence,)  who  offers  the  lesser  evidence,  which  certainly  cannot  and 
ihottkl  not  form  an  exception  to  the  general  rule.''  (Johnston  assignee,  &c.  ▼.  Knight, 
1  Murph.  Rep.  293.)    A  like  case  was  subsequently  brought  before  the  court,  on  the 
single  question,  whether  the  instrument  might  not  go  to  the  jury  upon  proof  of  the 
acknowledgment  of  the  obligor  that  he  had  executed  it.    And  held,  that  i»  could  not. 
(Johoaoo  assignee,  v.  Knight,  1  North  Car.  Law  Repos.  93.)  In  Alabama,  the  same  gen- 
eral doctrine  was  held,  where  the  subscribing  witness  to  a  note  took  an  assignment  there- 
of,aod8ued  upon  it.  (Bennet  v.  Robinson's  adm'r.  3  Stewart  &  Porter,  337.)  The  case 
ofHovill  V.  Stephenson,  5  Bing.  493,  furnishes  an  instance  where  the  common  pleas  in 
Ungjand  acted  upon  a  doctrine  similar  to  that  recognized  by  the  above  cases.    The 
actkm  was  on  a  charter  party!.    At  the  trial  it  appeared  that  the  attesting  witness 
was,  by  agreement  with  the  plaintiff  subsequent  to  the  attestation,  admitted  to  a 
share  of  the  profits  which  the  plaintiff  expected  to  arise  from  the  bargain.    The  wit- 
neai  being  called  by  the  plaintiff  was  objected  toby  the  defendant,  and  rejected;  it 
was  next  proposed  to  prove  his  hand-writing,  but  this  was  objected  to  also,  and  the 
objectkm  allowed ;  whereupon  the  plaintiff  noi  being  able  to  prove  the  charter  party, 
was  nonsuited.    It  seems,  also,  that  the  witness  refused  to  release  his  interest.    On 
proceedings  afterward  taken  to  set  aside  the  nonsuit.  Best,  €.  J.,  delivered  the  opinion 
of  the  court,  affirming  the  decision  of  Park,  J.,  who  tried  the  cause,  and  discharging 
the  rule  for  setting  aside  the  nonsuit.    He  did  not  question  the  authority  of  Godfrey 
▼.Norria,  or  Bulkley  v.  Smith,  supra ;  but  on  the  contrary,  he  said,  '*  we  should  be 
disposed  to  extend  the  principle  of  those  decisions  to  the  case  of  a  man  entering  into 
partnership,  and  becoming  interested  in  instruments  by  acquiring  a  share  in  the  cred- 
itBjaod  taking  upon  himself  the  responsibilities  of  the  firm  of  which  he  becomes  a  roeilA'- 
her.    Necessity  requires  that,  in  all  these  cases,  such  evidence  should  be  received,  as 
otherwise,  parties  must  lose  the  rights  secured  by  the  instruments  attested^  or  forego 
accepting  of  situations  most  important  to  their  welfare.    It  would  be  a  hard  thing,  if 
the  law  were  to  say,  that  a  man  should  not  become  an  executor,  or  administrator,  or 
accept  a  beneficial  partnership,  without  giving  up  debts  due  to  the  estates  in  which 
he  has  acquired  an  interest.    But,  in  the  present  case,  the  vntness  has  only  obtained  an 
voerestin  the  eontraet  which  he  was  to  prove,  and  that  interest  he  derived  tmmediatehj 
from  the  plaintiff  who  proposed  to  call  him.    The  plaintifi' cannot  complain  that  his 
witnessiB  disqualified,  when  be  himself  has  been  the  cause  of  the  disqualification." 
The  learned  chief  justice  remarked  upon  thecircumstance  of  the  witness  having  refus- 
ed to  release  his  interest,  as  an  evidence  of  the  deep  bias  which  his  mind  had  probably 
received,  and  the  danger  to  be  apprehended  from  such  teistimouy.    ''  It  woukl  be  im- 
proper,**  he  adds,  *•  to  allow  a  plaintiff  to  give  such  an  interest  to  a  person,  in  the  par- 
ticular transaction  in  which  he  is  obliged  to  call  him  as  a  witness,  as  is  likely  to  bias 
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bk  tettimony."  He  regarded  the  case  of  Forrester  v.  Pigou,  cited  ante,  p.]  S8  of 
the  text,  as  stronger  than  the  present,  "  The  plaintiff  in  that  case  gave  the  witne* 
an  interest  after  tlie  cause  of  action  accrued,  without  the  privity  of  the  defendant,  aad 
yet  the  court  would  not  albw  the  defendant  to  call  him.  If  a  plaintiff  in  such  a  caM 
as  this,  had  a  right  to  say,  you  must  either  allow  me  to  call  a  witness  whom  I  have 
rendered  interested  to  support  my  claim,  or  allow  me  to  prove  his  hBod-writiog,yoQ 
put  a  defendant  under  the  necessity  of  having  a  case  proved  against  him  hy  interetted 
testimony,  or  giving  up  the  opportunity  of  obtaining  a  knowledge  of  any  drcumstaa* 
oes  that  occurred  at  the  time  of  the  execution  of  tlie  instrument,  by  the  ciosb  exami- 
nation of  the  att^ting  witness."  (S.  C.  3  Moore  {c  Payne,  146.  See  per  RiobardsoD, 
C.  J.,  in  Farnsworth  v.  Briggs,  6  N.  Hamp.  Rep.  568, 4.) 

Farther,  in  respect  to  the  mode  of  proving  attested  instruments,  where  the  witness 
is  interested,  sec  post,  note  894, 


NOTE  882— p.  466. 


Such  is  the  general  rule.  The  power  should  be  produced  and  proved,  so  thit  it 
may  be  seen  whether  there  was  authority  for  the  act  done,  and  also  whether  the  act 
haa  been  performed  in  a  proper  manner.  (M'Murtry  v.  Frank,  4  Monroe,  39,  41. 
Talman  v.  Emerson,  4  Pick.  Rep.  160.  White  v.  Skinner,  13  John.  Rep.  307. 
Yarborough  v.  Beard,  1  Tayl.  Rep.  35.  Per  Walworth,  Chanoelk»r,  11  Wend.  M. 
Corbin  v.  Jackson,  14  id.  619.  See  McGonneli  v.  Bowdry's  heirs,  4  Monroe,  S9ft,  New- 
man V.  Chapman,  3  Rand.  Rep.  93.)  But  where,  in  an  action  against  the  East  Lon- 
don Water-works  Company,  the  plaintiff  tendered  in  evidence  a  deed,  signed  by  the 
chief  clerk  and  solicitor  of  the  company,  held,  that  proof  of  his  being  such,  entitled  the 
deed  to  be  read.  (Doe,  ex  dem.  M'Leod,  v.  East  London  Water>works  Compsny, 
1  Mood,  k,  Malk.  149,  150.)  Otherwise,  as  to  a  sealed  instrument  for  the  paymeot 
of  money,  executed  by  a  clerk  in  a  store  in  the  name  of*  his  principals,  the  clerk  beiagt 
(according  to  the  statement  in  the  report,)  *'  their  general  agent,  ^"  In  order  to 
authorize  him  to  execute  an  instrument  under  seal,  his  authority,  it  was  held,  mwt  be 
by  deed.  (McMurtry  v.  Frank,  4  Monroe,  41.)  The  same  rule  applies  to  partners, 
assuming  to  bind  each  other  by  instruments  under  seal,  except  in  a  few  instances. 
(Trimble  v.  Coons,  3  Marsh.  Ken.  Rep.  375.  3  Kent's  Comm.  47,  8,  3d  ed.,  aod  the 
cases  cited  in  notes  (a.)  and  (b.)  at  the  latter  page.)  But  one  partner  may  be  bound  by 
a  deed,  executed  on  behalf  of  the  firm,  by  his  co-partner,  provided  there  be  either  a 
previous  parol  authority,  or  a  subsequent  parol  adoption  of  the  act.  (3  Kent's  Coouu* 
48,  3d  ed.  Cady  v.  Shepherd,  1 1  Pick.  Rep.  400.  Brutton  v.  Burton,  1  Cbitt.  Rep. 
707.  Skinner  v.  Dayton,  19  Johns.  Rep.  513.  Gram  v.  Seton,  1  Hall's  Rep.  N.  Y. 
C.  P,  263.    Darst  v.  Roth,  4  Wash.  C.  C.  Rep.  471.) 

A  deed  is  good,  though  signed  by  a  third  person  in  the  party's  name,  if  done  in  his 
presence,  and  by  his  request.  (Rex  v.  the  inhabitants  of  liongnor,  4  Barn.  &  AdoL 
647.)  But,  in  such  cases,  the  person  who  wrote  the  name  should  be  called,  it  has 
been  held,  to  prove  it.  (M'Kee  v.  My^rs'  ex'rs.  Addis.  Rep,  31.)  Sec,  liowever, 
ante,  note  4S3,  p.  553. 
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A  powe?  to  execute  a  deed  will,  in  many  instances,  be  presumed.  See  ante,  note 
811,  pp.  361,  3,  8,  4,  5.  In  most  cases,  where  the  deed  would  be  evidence  as  an  an- 
cient deed,  without  proof  of  execution,  the  power  under  which  it  purports  to  have 
been  exeeoted,  will  be  presumed.  (Per  Parker,  C.  J.,  m,  Talnian  v.  Emerson,  4 
Pick.  1€3.  Imnan  v.*  Jenkins,  4  Greenl  Rep.  348.  Robinson  v.  Craig,  1  Hill's  Rep. 
989.  Doe,  ex  dem,  Clinton,  v.  Phelps,  9  Johns.  Rep.  169.  Doe,  ex  dem.  Clinton,  v. 
Campbell,  10  id.  475.)  In  respect  to  the  dootrine  requiring  powers  to  be  shown,  as 
applicable  to  the  c^se  of  public  officers  and  others  executing  deeds  under  particular 
ilatales,  or  the  judgment  decree  or  order  of  some  court,  &c.,  see  post,  note  89U 


NOTE  88S— p.  467. 


The  foOowing  extract  from  an  opinion  delivered  by  Haywood,  J.,  in  which  he  ex- 
plains the  requisites  of  a  deed,  possesses  sufficient  merit  to  justify  its  insertion,  and  is 
well  worth  the  attention  of  the  student.  The  question  in  the  case  was,  principally, 
whether  an  attesting  witness  was  necessary ;  but  ihe  learned  judge  took  a  wide  range, 
eoosideriog,  1st.  the  origin  of  reducing  contracts  to  writing,  2nd,  the  origin  of  sealing, 
with  tbe  uses  that  have  been  made  of  it  at  different  periods,  and  3rd,  the  origin  of 
deiive^. 

''L  AH  writers  agree  that  the  northern  nations  of  Europe,  who  spread  themselves 
orer  the  southern  and  western  parts  of  it,  were  on  illiterate  pj^opte^  who  despised  all 
arti  but  those  of  war.  The  Saxons  who  (bunded  the  heptarchy  in  England,  and  af- 
terwards the  English  monarchy,  were  part  of  those  people — they  had,  in  general,  no 
knowledge  of  letters — ^their  laws  and  customs,  their  legal  ceremonies,  were  preserved 
and  U^nsmitted  to  others  and  to  posterity  by  tradition  only.  To  keep  up  a  military 
spirit,  and  to  have  a  band  of  warriors  always  ready  at  command,  it  was  the  universal 
practice  of  the  conquering  leaders  of  these  nations  to  divide  the  conquered  country 
into  aOotments,  which  were  parcelled  out  to  their  followers :  first,  at  the  will  of  the 
lord  or  leader ;  next,  for  the  better  encouragement  of  agriculture,  for  life ;  and,  last  of 
aQ,  for  ever  or  in  fee.  About  the  time  when  it  began  to  be  usual  to  make  these  grantu 
for  life,  the  christian  religion,  under  the  auspices  of  the  papal  see,  was  propagated  in 
£flgiaDd  by  St.  Augustine  and  others,  and  was  soon  adopted  and  received  as  the  na- 
tboal  religion.  Its  priests  were  men  of  some  learning— they  here,  as  in  all  other  pla- 
ces where  they  have  been  received,  began  to  grasp  at  temporal  advantages — they  in- 
culcated upon  the  minds  of  the  people,  that  it  was  an  act  of  the  most  meritorious  piety 
to  provide  for  the  maintenance  of  the  ministers  of  God.  This  doctrine  had  its  effect, 
and  donations  of  allotments  of  land  began  to  be  made  to  the  church,  also  for  life:  but 
this  life  was  supposed  to  be  perpetual,  as  the  church  never  died.  The  donations  of 
tW  albtmentB,  for  want  of  a  better  method  of  perpetuating  the  transaction  among 
^  laity,  who  knew  nothing  of  letters,  had  always  been  made  by  livery  of  seizin,  done 
in  the  most  solemn  form,  to  impress  it  on  the  mind,  before  a  number  of  the  eo-vassals 
or  teoants  of  the  lord ;  who  in  case  of  a  dispute,  were  assembled  in  the  lord's  court, 
^  determined,  chiefly  by  the  remembrance  which  these  impressions  had  made,  be« 
tweeo  the  parties.    The  presumption  was,  that  if  some  who  were  present,  from 
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leogth  of  tiitie,  had  forgotten  some  of  the  circumstaDcea  or  eondiiiom  annexed  to  the 
donation,  others  of  them  might  remember  them,  and  ao,  by  the  united  reroerobranee 
of  all  logetlier,  might,  in  the  end,  ascertain  the  true  stale  of  facta.  This,  by  the  way, 
I  suspect  was  the  origin  of  juries,  and  of  the  unanimity  required  in  their  deeisioo* 
lUch  juror  contributed  the  circumstances  lodged  in  his  mind  to  the  general  stock  of 
iuformation  which  formed  the  verdict;  and,  by  conference  with  bis  fellows  brougbt 
to  their  recollection  the  circumstances  which  he  remembered,  and  the  others,  or  some 
of  them,  had  f()rgotten,  until  at  length  the  whole  tranaaction  waa  renovated  in  the 
mindfl  of  aN.  This  mode  of  conveyance  answered  the  purpose  sufficiently,  when  do- 
nations were  ibr  the  life  of  an  individual  only;  for  it  would  seMora  happen  that  hr 
would  survive  all  the  other  pates  of  the  lord's  court,  wiio  were  present  at  the  invetli- 
ture.  But  when  donations  were  made  for  Hie  to  a  churchman,  for  the  benefit  of  his 
church,  and' it  was  a  received  maxim  that  the  church  never  died,  this  Baethodao 
longer  answered  the  purpose  as  to  them ;  for  the  donation  might  have  oontinuaooe, 
and  the  conditions  upon  which  it  was  made,  might  come  in  question,  after  every  one 
of  the  p9re$  present  at  the  inveatiture  were  no  more,  and  then  the  allotment  might  be 
liable  to  be  resumed  by  the  lord ;  all  lands  included  in  his  territory  or  manor,  not 
granted  to  one  of  his  vassals,  belonging  to  him ;  and,  after  the  death  of  all  the  jNireti 
no  evidence  remained  of  the  investiture,  much  less  of  the  conditions  annexed  thereto. 
It  became  necessary,  therefore,  when  the  church  was  concerned,  to  have  some  other 
mode  of  perpetuating  the  transaction  than  mere  livery  of  seizin  ;  and  the  clergy  being 
the  learned  part  of  the  community,  devised  the  mode  of  reducing  the  terms  of  the 
donation  to  writing.  Sullivan  S3.  And  when  the  lord,  on  account  of  sickness,  tbe 
-  distance  of  the  land  from  his  place  of  residence,  his  being  employed  in  some  other  busi- 
ness, or  some  other  canse,  could  not  go  upon  the  land  to  make  livery,  then  the  writing 
containing  the  terms  of  the  donation  wos  solemnly  ddivered,  before  the  peers  of  the 
court  also,  in  lieu  of  the  hind ;  to  the  end  that,  being  delivered  before  them  io  so 
solemn  a  form,  they  might  be  witnesses  of  the  investiture  of  the  land  mentioned  there- 
in, and  might  be  able  upon  trial  to  ascertain  the  identity  of  the  paper  delivered,  should 
the  dispute  happen  in  their  time.  This  was  not  indeed  a  complete  investiture  of  it- 
self;  it  was  termed  the  improper  inveatiture,  and  bound  the  lord  to  make  a  more  for- 
mal livery  of  seizin  of  the  land  contained  in  the  deed  at  a  future  day,  and  was  a  suffi- 
cient security  to  the  donee  in  tlie  tntmm.  Experience  evinced  the  safety  and  cer- 
tainty there  was  in  reducing  these  landed  contracts  into  writing  in  the  case  of  church- 
men, and  the  laity,  wishing  to  be  as  secure  as  possible  in  their  possessions,  adopted 
by  degrees  the  same  method ;  which  afterwards,  when  these  allotments  were  extended 
to  the  heira  of  the  possessor,  became  equally  necessary  for  the  laity  as  the  clergy,  and 
from  that  time,  deeds  of  feoffment,  to  accompany  the  livery  of  seizin,  became  gener- 
ally used,  though  the  livery  of  seizin  was  good  without  them;  and  these  contracts  in 
writing,  being  found  so  advantageous  in  perpetuating  the  terms  and  conditions  of  a 
landed  donation,  were,  by  degrees,  converted  to  the  purpose  of  perpetuating  other 
contracts,  that  concerned  only  personal  estate,  which  formerly,  amongst  tlie  unletter- 
ed Saxons,  were  completed  by  shaking  of  hands  only.    3  Black.  Com.  448. 

"II.  The  preserving  the  remembrance  of  a  landed  contract,  having  thus  become 
general  in  the  times  of  the  Saxon  government  in  England,  and  the  general  illiterature 
of  theiaity  of  all  ranks  prevailing  univetsally,  it  was  customary  for  them  to  put  some 
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mark,  usually  the  stgu  of  the  cross,  to  identify,  as  well  as  they  coulJ,  the  writing  they 
}ia<l  agreed  to ;  and  this  was  done  coram  pariinu^  who,  upon  the  trial,  might  remem' 
l>er  it,  or  he  ahle  to  distinguish  it  froin  some  circumstance  attending  the  making  the 
de«d  or  the  oiark  itself./  But  upon  the  Norman  conquest,  it  became  the  poXxcy  of  the 
<;oiiqaeFor  and  his  sons  to  ahoUsh  the  Saxon  customs,  arid  for  this  purpose  to  draw  a» 
many  causes  as  possible  to  he  determined  in  the  curia  regis,  where  the  judges  were 
Normans,  Sulliy.  339, 343,  369, 374,  where  the  pares  of  the  neighborhood  were  fre- 
<|uently  not  called  upon  to  decide  between  the  litigants,  as  they  unifbnDly  were  io 
the  courts  of  Saxon  institution,  the-  county  court,  liondred  court,  &c.    About  this  pe- 
riod the  Bishop  was  separated  from  the  Sheriff  in  his  county  court;  and  k  was  esti^b^ 
lisfhedaa  a  rule,  that  the  county  court  had  not  cognizance  of  any  denvaAd  of  more 
than  forty  shillings  value ;  the  consequence  of  which  must  have  been,  that  all  causes 
"were  carried  into  eieria  regis ;  and  it  must  frequently  have  happened  also,  that  the 
marks  affixed  to  the  deeds,  for  want  of  the  pares,  were  incapable  of  any  distinction,. 
And  of  course  any  proof  of  the  identity  of  the  instrument.    This  produced  an  ineon- 
v^eoieoce.    The  greatest  men  among  the  laity  could  not  write  tlieir  names,  so  as  tO' 
give  a  proof  of  identity  that  way,  and  being  under  the  pecessity  of  p»rovidiog  some 
more  certain  criterion  of  identity,  than  that  of  the  sign  of^  the  cross,  they  introduced 
^>r  the  first  time  into  England,  the  practice  of  impressing  their  writings  with  a  seal.. 
Sulliv.  374.    Terms  de  ley,  verho  Fait.    Gilb.  Law  of  Evid.  17,  18,  20^78.    The 
seal  exhibited  the  emblem  which  its  owner  had  affixed  to  his  person,  when  covered  in 
^cfieU  with  his  coat  of  mail;  and  which,  being  pourtrayed  upon  some  conspicuous* 
part  of  his  dress,  served  to  designate  his  person.    These  symbols  came  to  be  very 
ii^uch  in  use  at  the  time  of  the  crusades  to  the  holy  land,  in  the  time  of  Richard  I.  and. 
^Aerjand  were  continued  by  the  knights  and  other  persons,  who  then  used  them  by 
^^ay  of  distinction  in  their  families  after  their  return  home.    The  seal,  therefore,  of 
^<iy  distinguished  person,^  could  immediately  be  known  by  inspection  only.    This 
''^Utbod  of  sealing,  however,  was  not  introduced  all  at  once,  but  by  degrees.    It  was 
^t  first  only  used  by  such  as  were  entitled  to  those  distinguishing  symbols;  hy  the  no* 
*^ilitj  and  gentry  only.    For  Lucie,  chief  justice  of  Henry  2,  reprimanded  a  Cpomnon 
'^^n,  who  had  made  use  of  a  seal^  saying,  that  belonged  to  the  nobility  only.    Terms 
^^  ley,  M  supra,  and  several  other  books.    But  it  is  to  be  remarked,  that  about  this 
l:^«riod,  and  for  some  time  before,  the  common  people  had  but  little  use  for  seals,  as 
^^^Ky  could  have  but  few  contracts.    The  conquest  had  introduced  the  maxim  of  non- 
^lieoation  without  the  consent  of  the  lord.    Agreat  number  of  them  were  villains,  who 
^^^old  not  acquire  property  at,  all,  but  for  their  masters :  and  as  to  the  feudal  tenants, 
^^^y  wei«  continually  harrassed  by  attending  their  lords  in  war.    Commerce  had  not 
^^t  began  to  flourish  and  increase  the  personal  property  of  the  natibn.    The  old  law 
Authors  of  those  times  have  scarcely  a  chapter  upon  personal  property,    8  Bl.  Com. 
^^85.   And  even  when  the  doctrine  of  non  alienation  began  to  wear  awayjmpercepti- 
^^ly,  the  common  people,  being  not  entitled  to  any  family  distinction,  had  no  seals,  and 
^^ere  obfiged  to  contract  as  formerly  was  used  before  the  introduction  of  sealing, 
^^be  uncertainty  of  such  a  method  begat,  in  combination  with  other  circumstances  pe* 
^aliar  to  those  tiroes,  the  practice  q^  conveying  by  fine;  where  the  whole  transsction, 
^^^itfa  the  precise  terms  of  the  conveyance,  were  recorded  in  one  of  the  King's  courts, 
^^^u)  obviated  completely  any  future  controversy  respecting  the  execution  of  a  deed. 
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At  length,  however,  the  eyes  of  the  nation  began. to  be  opened  (o  their  true  intereBt; 
trade  flourished ;  agriculture  was  encouraged ;  personal  property  increased ;  lands,  or 
part  of  them  at  least,  began  to  he  freely  alienated  i  they  were  made  liable  to  answer 
the  debts  of  the  merchant,  and  ais  to  ptTi  of  them,  the  debts  of  any  other  proprietor. 
Contracts,  both  for  real  and  personal  property,  bet^ame  freqUent  among  all  ranb  of 
men.  The  necessity  of  authenlioating  their  written  contracts  became  urgent ;  tbey  oi* 
course  used  the  test  mode  then  known.  They  broke  through  the  privileges  of  the  no- 
bility and  gentry,  and  made  seals  with  such  impressions  as  each  tnan's  &ncy  suggested 
to  be  the  properest  mark  for  distinguishing  his  contracts.  By  the  time  of  £dward  ij 
seals  were  in  generaJ  ahd  common  uSe.  Terms  de  ley,  iihi  wpHt^  Cunningham,  l^itie 
deeds,  who  cites  Perkins,  229,  and  ^equentia^  And  it  became  a  rule  of  ki  w  that  a  deed 
could  not  be  constituted  without  a  seal;  and  the  m&thod  of  signing  with  the  sign  of 
the  cross,  or  some  other  mark,  had  gone  into  totdl  disuse.  Thus  it  seems  clear,  that 
the  seal  was  originally  introduced  in  the  ^la6e  of  signing,  as  an  evidence  of  the  ideally 
of  the  writing,  which  contained  the  party's  agreement,  and  afibrded  a  full  proof  thereof 
by  the  inspection  df  its  impression  only ;  and  signing  by  the  party  was  hekl  unneces- 
sary and  useless.  In  reality  it  could  contribute  but  little  to  the  proof  of  the  writii^, 
as  long  as  the  illiterateness  of  the  people  continued ;  which  was  until  some  time  afler 
the  ihtroduction  of  printing  into  England,  in  the  time  of  Edward  4,  insomuch  that,  u 
late  as  the  time  of  Henry  7,  the  being  able  to  read  was  held  to  he  a  legal  proof  of  a 
man  being  a  clergyman,  or  clerk  in  orders.    (4  Bl.  Com.  360.) 

"  This  universal  use  of  seals,  however,  produced  its  inconvenience,  whfen  eveiy  inail 
who  made  a  contract  was  obliged  to  use  a  sesl  to  authenticate  it.  Many  of  those  seals 
were  not  known  to  the  jurors,  and  they  could  not  determine  in  luany  instances  on  the 
authenticity  of  the  instrument  upon  the  inspeetion  of  the  seal  only.  They  were  under 
a  necessity  therefore,  to  call  upon  those  who  were  supposed  to  know  the  seal  Which  tbd 
party  used,  to  say  whether  that  was  the  impression  of  his  seal  or  not;  add  upon  this 
evidence  they  decided;  and  sometimes  upon  the  comparison  of  the  seal  with  the  im- 
pressions upon  other  instruments  which  were  proved  to  he  sealed  by  the  party.  But 
still,  in  contemplation  of  law,  these  seals  were  held  to  contain  an  intrinsic  evidence  in 
themselves  of  the  contract  tp  whieh  they  were  afHxed ;  and  therefore,  lis  well  as  fur 
the  purpose  of  being  compared,  the  rule  of  law  Was  that  they  should  he  carried  out  by 
the  jury.  (Ciilb.  LaW  Evid.  20.)  But  with  redpect  td  those  seals  Which  still  retained 
sufficient  distinction  in  themselves,  as  the  great  seal,  the  seals  of  the  courts  of  justiee^ 
the  seals  of  corporations,  and  some  others,  no  proof  as  ta  them  was  required  or  per- 
haps was  allowed.  They  still  (Continued  to  answer  the  genuine  purposes  of  seals  at 
their  first  introduction,  and  were  full  evidence  of  themselves.  The  people  began  at 
length  (o  forget  the  original  use  of  this  institution,  and  to  seal  With  any  impressk)D  they 
could  get;  and  the  law^  rather  than  invalidate  the  whole  traiisaction,  lefl  it  to  the  jary 
to  decide  whether  that  was  the  seal  of  the  party  oif  not  In  this  country  the  peo|^ 
have  departed  still  further  from  the  true  use  Of  seals,  by  not  making  any  impressioDat 
aH,  scratching  somethmg  like  a  seal  upon  the  margin  of  the  paper,  and  making  that 
psss  for  a  seal.  To  the  first  of  these  abuses  the  law  has  conformed,  and  will  now 
deem  the  sealing  to  he  sufficient,  if  found  hy  the  jury  to  be  the  seal  of  the  party.  For 
fear  of  destroying  some  contracts  improperly  made  at  first,  it  has  relaxed  from  strict 
propriety,  and  the  practice  of  sealing  with  any  impression  has  become  geocral ;  and  is 
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BOW  from  necesfity,  allowed  to  he  good  in  every  instance.  Cunn.  verbo  deeds  cites 
Peikiof,  129,  34.  Cro.  Car.  149.  Gib.  Law  Evid.  20.  But  still  the  contemplation 
of  law  is  in  conformity  to  the  ancient  use  of  seals.  They,  are  deemed  the  signs  of 
tuthenticity,  are  supposed  to  have  an  intrinsic  evidence  in  themselves,  and  for  that 
reison  are  carried  out  by  the  jury.  Gilb.  Law  Evid.  17, 20,  cites  Sid.  145.  Hard. 
118.  Plow.  Com.  411.  And  Sir  Edw.  Coke,  speaking  of  deeds,  page  6.  b.  says, 
"also  the  deed  may  receive  credit  per  colkUionem^  eigiUarumy  scriptura,  ^c,^'  and 
Btron  Gilbert,  in  his  note  upon  2  Bac.  Ab.  494,  says,  '*  the  seal  appearing,  it  must 
be  piesumed  to  be  put  there  by  the  parties  to  the  deed ;"  and  cites  Leo.  2d ;  Owen, 
SS;  and  Bend.  1. 

*^  In  the  reign  of  Henry  7,  and  Henry  8,  learning,  and  the  art  of  writing,  had  be- 
come much  more  general  than  in  former  times;  and  by  this  time  also  seals  had  be- 
come much  less  a  mark  of  distinction  and  proof  of  the  individual  contract  made  by 
the  pMiss,  than  in  former  reigns  :  but  the  rule,  that  the  deed  must  be  authenti- 
cated by  the  party's  seal,  had  passed  into  settled  law.    In  order,  therefore,  to  give 
a  tore  proof  of  the  seal  which  proved  the  writing  that  contained  the  agreement  of 
the  party,  subscribing  his  name  at  the  foot  of  the  instrument,  immediately  after  its 
conchnion,  and  prefixed  to  the  seal,  in  the  same  place  and  in  the  party's  own  hand- 
writing, began  to  be  used.    Noy.  163.    And  although  it  was  held  in  conformity  to 
tlie  rule  then  established,  and  which  has  ever  since  continued,  that  such  a  signa- 
ture was  not  necessary  to  the  essence  of  the  deed ;  yet  where  the  jury  could  not  de- 
cide with  respect  to  the' deed,  upon  inspection  of  the  seal  merely,  nor  be  satisfied  by 
a  witness  who  knew  the  impression,  nor  by  a  comparison  of  the  seal  in  dispute  with 
other  seals  made  use  of  by  the  same  party,  they  were  allowed  to  form  their  judgment 
upon  the  hand-writing  of  the  party  prefixed  to  the  seal ;  and  that  was  the  scripture 
iDtended  by  Sir  Edward  Coke,  in  the  passage  above  cited,  where,  speaking  of  the 
doctrine  of  deeds,  and  of  presumption,  he  says,  *'also  the  d«ed  may  receive  credit, 
per  coOo^ioiMm  eigiUorum,  acripiwriBy  &c.,  ^  super  fidem  cartarum,  mortuia  teattbus 
trit  wi  patriam,  de  neCeseUate,  cwrrendwii.**    (Co.  Litt.  6  b.)    It  may  be  here  sup- 
posed he  meant  the  hand- writing  of.  the  witnesses ;  but  this  is  not  iris  meaning,  for  he 
Myi  expressly,  in  the  very  next  page,  that  the  clause  of  hiia  teatibus  is  not  essential 
to  the  deed  ;  and  in  page  6,  a,  he  says,  *'  very  necessary  it  is,"  by  which  he  means 
sdTisable  or  prudent,  *'  that  witnesses  should  be  underwritten  or  endorsed  for  the  bet- 
ter stiengthening  of  deeds,"  (not  that  it  is  absolutely  necessary  to  make  them  val- 
id,) "and  their  names,  if  they  can  write,  written  with  their  own  hands,"  not  that 
they  must  necessarily  be  subscribed  with  their  own  hands.    Even  at  this  day,  there 
were  many  witnesses  who  could  not  write  their  own  names,  and  their  names  were  to 
be  eodoned  ;  and  when  these  witnesses,  namely,  witnesses  who  had  not  subscribed 
their  names  in  their  own  hand-writing,  could  not  be  found  or  were  dead,  then  the 
deed  was  to  receive  credit  per  coUattoryem^  aigUhrum  et  acriptum,  coupled  together. 
Tliis  proves  the  position,  that  the  signature  of  the  party  was  used  as  a  proof  of  the 
•eal.    If  it  was  not  evidence  of  the  seal,  then  it  was  in  vain  to  prove  the  hand-writ* 
iog  at  all ;  for  that  of  itself  was  totally  unessential  to  the  deed,  and  made  no  part 
of  its  essence,  as  the  same  author  had  said  in  the  page  last  preceding,  and  as  is  held 
to  be  law  at  this  day.    Salk.  462.  pi.  2.    And,  that  the  proof  of  the  signature  of  the 
IMUty,  when  admitted,  is  used  as  a  proof  of  the  seal,  is  avowed  in  terms  almost  un- 
•quitocal,  by  Baron  GUbert,  in  his  Uw  of  evidence,  199, 103,  where  he  says,  "for 
Vol.  I.*  160 
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though  the  deed  be  produced  under  hand  and  seal,  and  the  hand  of  the  party  that 
executei  the  deed  be  proved,  yet  this  is  not  full  proof  of  the  deed,  for  the  deliveiy  u 
necesiary  to  the  essence."    Does  not  this  manifestly  imply,  that  the  proof  of  the 
hand-writing,  proves  every  thing,  which  is  of  the  essence  of  the  deed,  but  delirery 
only  :  and  of  course  that  it  proves  the  seal  ?  With  respect  to  an  attested  sealed  instni- 
ment,  it  is  the  common  practice  in  the  English  courts,  where  the  witnesses  are  not 
to  be  found,  to  prove  both  the  hand-writing  of  the  witnesses  and  of  the  party.    BI. 
Kep.  532,  Forbes,  executors,  &c.  v.  Wale,  such  proof  admitted,  before  Lord  Mtni- 
field,  to  be  given.    2  Brown's  Cb.  Rep.  636, 538,  the  same  proof  admitted  before  tks 
Lord  Ohancellor,  and  stated  by  the  counsel  opposed  to  the  fact  it  meant  to  establish, 
to  be  evidence  in  the  common  form.    The  same  proof  must  also  have  been  admitted 
in  the  case  of  Gould  and  Jones,  reported  in  Bl.  Rep.  384,  as  may  be  seen  by  having 
recourse  to  the  case  itself;  and  the  same  kind  of  proof  was  clearly  admitted  in  tlM 
case  of  Coghlan  and  Williamson,  reported  in  1  Doug.  93.    But  why  in  all  those  ct* 
'  ses  is  the  proof  of  the  party's  signature  held  necessary,  if  proof  of  the  witnesses  hand- 
writing proves  both  sealing  and  delivery,  and  not  the  delivery  only  ;  From  the  reasoft 
of  the  thing  itself,  and  more  especially  from  the  great  weight  of  these  combined  sa- 
thorities,  it  seems  to  be  a  conclusion  fairly  warranted,  that  at  this  day,  whatever  it 
might  have  been  formerly,  the  seal  is  in  some  instances  proved  by  the  signature  of 
the  party.    This  holds  in  all  those  instances  where  the  signature  of  the  party  ii  ad- 
mitted to  be  proved  :  and  that  the  seal  always  since  its  first  introduction,  has  been 
used  as  an  evidence  of  the  writing  in  which  the  party  has  deposited  his  agreement 
^'  in.  With  respect  to  the  delivery,  I  have  no  more  to  add  to  what  has  been  al- 
ready said  relative  to  its  coming  into  use  instead  of  the  livery  of  seizin,  and  beinj^, 
like  that,  made  in  solemn  form  coram  paribus,  to  the  end  it  might  make  the  deeper 
impression  in  their  minds,  than  that  this  solemn  delivery  of  the  deed  coram  parihui 
being  found  to  be  well  calculated  to  make  the  desired  impression  in  the  case  of 
landed  contracts ;  and  also,  from  the  same  solemnity,  to  excite  in  the  party  a  re- 
flection upon  the  subject  he  was  engaged  in,  it  was  continued  in  other  contracts ; 
and,  like  the  seal,  was  considered  an  essential  ingredient  to  the  constitution  of  the 
deed.     Here  it  may  not  be  impruper  to  remark  upon  the  excellence  of  this  institu- 
tion when  once  established,  though  introduced  gradually  and  for  other  purposes,  in 
preventing  all  manner  of  surprize  u;)on  the  party.    It  was  first  to  be  written ;  thii 
necessarily  employed  some  time  ;  he  had  the  intenal  for  reflection ;  it  waa  to  be 
read  over  to  him  if  he  requested  it :  then  the  wax  was  to  be  prepared  and  melted; 
next  a  seal  to  be  procured ;  then  an  impression  to  be  made  :  thus  gradually  ap- 
proaching to  the  final  act,  still  giving  time  for  reflection,  and  exciting  by  each  new 
act  still  greater  apprehensions ;  and  last  of  all,  lest  the  former  precautions  might 
not  be  sufficient  to  put  him  upon  reflection,  he  was  called  to  go  before  the  pert$  of 
the  neighbourhood,  and  make  a  solemn  delivery  of  the  instrument.     After  all  these 
ceremonies  were  complied  with,  it  was  scarcely  possible  .to  believe  that  the  paily 
was  circumvented  by  fraud,  or  surprized  into  what  he  had  done.    After  the  par»9 
were  disused,  and  the  authority  of  the  county  and  hundred  courts  diminished,  I  ap- 
prehend ti  delivery  before  the  pares  went  out  of  use,  but  that  a  delivery  of  the  con- 
tract was  still  used  as  a  sign  of  the  party's  assent  to  the  contract  contained  in  the 
deed,  and  has  ever  since  been,  deemed  necessary  to  give  it  its  final  validity. 
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"  Such  seems  to  be  the  origin  and  progress  of  the  seyeral  circumstances  of  wri- 
ting^, sealing  and  delirerj  of  deeds,  which  came  into  use,  not  all  at  once,  but  at  dif- 
ferent periods  of  time  ;  and  were  used  for  perpetuating,  authenticating  and  proving 
the  complete  and  final  assent  of  the  party  to  his  contract.  Any  other  concomitant 
circumstances,  besides  those,  though  they  have  been  sometimes  used,  and  said  to 
be  incident  to  deeds,  as  signing  by  the  party,  subscription  by  witnesses,  and  many 
other,  as  may  be  seen  in  Co.  Litt.  7,  a.,  yet  they  have  never  at  any  period  of  time, 
been  held  material  to  the  essence  of  the  deed ;  unless  perhaps  in  some  instances, 
where  such  circumstances  have  been  required  by  statute  ;  and  that  these  are  the 
only  necessary  circumstances  is  proved  by  all  law  writers  both  ancient  and  mod- 
ern. Co.  Litt  7,  a  ,  says,  ''  I  have  termed  the  said  parts  of  the  deed  formal  or  or- 
derly parts,  for  that  they  be  not  of  the  essence  of  a  deed  of  feoffmen  t.  For  if  such 
a  deed  be  without  premises,  habendtimy  tenendum,  reddendumtthe  clause  of  toar- 
ranty,  the  clause  of  in  cuju8  rei  teatimoniumy  the  date  and  clause  of  hits  testibua  ; 
yet  the  deed  is  good  :  for  if  a  man  by  deed  gives  lands  to  another  and  his  heirs, 
without  more  saying,  this  is  good,  if  he  put  his  seal,  deliver  it,  and  make  livery 
accordingly.''  Wood,  in  his  Institutes,  adds,  "  where  livery  of  seizin  is  necessary," 
importing,  as  Lord  Coke  clearly  did  also,  that  if  it  were  not  a  deed  of  feoffment, 
but  a  deed  of  some  other  kind,  then  putting  the  seal  and  delivering  the  writing, 
would  make  it  a  good  deed.  The  same  definition  is  given,  and  the  same  circum- 
stances only  mentioned  as  necessary,  in  2  Rep.  4,  5.  10  Rep.  92.  8  Bac.  Abr. 
393.  2  Bac.  Abr.  493,  who  cites  2  Roll's  Abr.  2L  1  Nelson's  Abr.  623.  Terms 
de  ley,  verbo  Fait,  Co.  Litt.  171,  b.  Gilb.  Law  of  £v.  78.  Shepperd's  Touchstone 
of  Common  Assurances,  and  many  others. 

**  After  the  production  of  this  concurrent  testimony  of  so  many  authors,  it  seems 
tcarcely  necessary  to  say  that  the  subscription  of  witnesses  in  their  own  hand-wrt~ 
tbg  to  a  deed,  was  nerer  held  necessary  to  its  constitution.  The  reasons  already 
usigned  for  the  first  introduction  of  seals,  and  their  continuance  for  a  long  time 
afterwards,  namely,  the  illiterature  of  the  laiety,  proves  also  that  the  subscription 
of  witnesses  was  not  used  during  that  long  period,  which  commenced  soon  after 
the  conquest  and  continued  to  the  time  of  Henry  VIL  and  Henry  VIII.  Eren  the 
Magna  Charta  of  King  John,  given  at  Runningmead  in  the  year  1215,  mentions 
the  archbishops,  bishops,  barons,  &c.,  not  particularly  naming  them  ;  and  in  the 
end  is  attested  in  this  manner,  te8t%bu8  8U/pra  dictis  et  muUia  aliis ;  and  lest  any 
tiling  should  be  added  or  subtracted  from  the  form  of  the  writing,  he  thereto  put 
his  seal.  Bl.  Law  Tracts,  35,  86.  In  1216,  the  first  charter  of  Henry  III.  is  at- 
tested thus,  tetiiUms  omntMM  prenominatis,  et  wuUis  aliis,  I  infer  from  this,  that 
in  a  matter  of  so  much  moment,  they  certainly  used  the  best  method  of  attestation 
then  known  or  used,  and  as  they  did  not  subscribe  their  names,  it  is  an  evidence 
that  the  subscription  of  witnesses  in  their  own  hand-writing  was  not  then  prac- 
tised. The  attestation  of  private  debts  was  in  the  same  manner — the  names  of  the 
witnesses  were  underwritten  or  endorsed,  and  this  was  used  only  as  a  memoran- 
dum to  show  who  of  the  pares  were  present,  to  the  end  they  might  be  called  upon 
and  associated  to  the  jury,  upon  the  trial  of  the  issue,  when  the  deed  was  denied. 
Vide  Co.  litt  6,  a.  and  b.,  and  sometimes  it  was  said,  teete  coTnitatu,  kwndrsdo, 
kc,  2  Bl.  Com.  307.  I  apprehend  the  practice  of  subscribing  by  the  witness*! 
came  into  use  at  the  same  time  with  the  subscribing  by  the  party ;  at  a  time  when 
the  hiw  respecting  deeds  was  already  firmly  establuhed,  and  when  both  these 
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circumstances  were  held  unesiential,  though  perhaps  both  of  them  at  the  time  might 
be  useful ;  the  signature  of  tho  party  to  prove  his  seal,  and  that  of  the  witnesses, 
when  they  could  not  be  found,  to  prove  the  delivery  of  the  deed.  For  when  it  was 
proven  by  his  own  signature  to  be  the  seal  of  the  party,  there  arose  a  very  strong 
presumption  from  the  proof  of  the  hand-writing  of  the  witness,  that  they  had  been 
present  at  the  delivery.  But  this  kind  of  proof  was  only  resorted  to  when  positire 
testimony  could  not  be  procured,  and  was  not  in  the  party's  power  to  produce.  To 
proceed  a  little  further,  tKe  statutes  of  2  £dw.  II.  and  9  £dw.  III.  speaking  of  the 
trial  upon  the  issue  non  eat  factum,  says,  "  the  witnesses  shall  be  summoned  where 
there  are  witnesses  named  in  the  deed,  but  if  they  do  not  appear  at  the  day  appoint- 
ed, the  trial  shall  proceed  notwithstanding  their  absence."  Hence  the  conclusion 
follows,  that  in  those  days  there  were  some  deeds  without  witnesses  named  in  the 
deed,  and  as  to  them  there  was  no  delay  of  trial.  Secondly,  that  there  were  other 
deeds  wherein  witnesses  were  named,  and  that  as  to  them,  the  trial  could  not  be  in 
their  absence,  for  they  were  to  be  summoned  and  to  make  part  of  the  juiy.  Third- 
ly, this  statute- directs  that  they  shall  be  summoned  as  usual,  but  in  case  of  their 
non  appearance  the  trial  shall  nevertheless  go  on  by  the  jury  that  are  present 
Fourthly,  that  there  was  some  other  method  tlien  used  of  proving  a  deed  thanbj 
the  witnesses  named  in  the  deed,  or  else  this  statute  operated  injustice  by  ordering 
the  trial  to  proceed  upon  the  first  default  of  the  witnesses  (who  perhaps  might  be 
convened  at  another  day)  and  by  so  doing  render  the  deed  invalid  and  void  ',  and 
this  it  is  unfair  to  presume.  That  it  could  be  proved  by  other  means,  is  held  bj 
Lord  Coke,  121,  b.,  where  he  assigns  reasons  why  the  law  requires  the  profert  of  a 
deed  in  pleading  to  the  court,  to  wit,  that  it  may  be  proved  by  the  witnesses,  or 
other  proof,  if  denied.  This  opinion  is  strongly  confirmed  by  some  modem  decis- 
ions, where  the  rule  of  law  is  held  to  be,  that  a  witness  shall  not  be  permitted  to 
deny  his  own  attestation.  The  true  meaning  of  which  rule  is,  that  if  he  does  deny 
it  upon  the  trial,  the  deed  may  be  proved  by  others  who  were  not  attesting  w'itness- 
es,  and  whose  names  were  neither  subscribed  nor  endorsed.  Doug.  216.  4'Buet. 
2225.  This  proves  beyond  all  possibility  of  doubt,  that  the  attestation  of  witnesses 
is  not  necessary  ;  for  if  the  delivery  may  be  proved  by  persons  who  did  not  attest, 
lA  case  of  an  attested  deed,  can  there  be  any  solid  reason  assigned  why  they  maj 
not  prove  the  delivery  in  case  of  an  unattested  deed,  where  there  are  no  witnesses  to 
deny  their  attestation,  and  by  that  means  bring  a  suspicion  on  the  instrument  ?  Up- 
on this  point  I  think  it  may  be  affirmed  in  perfect  consonance  with  the  rules  of  law, 
that  at  tius  day  the  attestation  of  witnesses,  either  by  endorsing  or  underwriting  their 
names  in  the  hand-writing  of  the  drawer  of  ihe  deed,  or  by  a  subscription  of  their 
names  in  their  own  hand-writing,  is  in  no  wise  essential  to  the  validity  of  the  deed ; 
and  from  all  these  premises  we  may  also  infer  some  other  conclusions. 

"  If  writing,  sealing,  and  delivery,  be  the  only  essential  parts  of  a  deed,  and  the 
law  deems  it  valid  without  the  further  ceremony  of  a  subscription  by  witnesses,  then 
there  must  be  some  other  competent  means  of  proving  the  deed  otherwise  than  by 
subscribing  witnesses.  It  would  be  absurd  to  attribute  validity  to  an  instrument 
that  had  these,  essential  parts,  and  yet  say  it  should  not  be  read  to  benefit  the  party 
producing  it,  unless  proved  by  subscribing  or  endorsed  witnesses."  (Ingraham  v. 
Hall,  1  Hayw.  Rep.  193,  4  et  seq.) 

In  several  of  the  states,  there  are  statutes  prescribing  the  requisites  of  certain  deeds. 
tn  these  cases  the  instrument  must  conform  to  the  statute,  whatever  that  may 
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be.  Thus,  in  Ohio,  a  statute  requires  that  a  deed  for  the  conTeyance  of  lands  shall 
be  signed  and  sealed  by  the  grantor,  in  the  presence  of  two  witnesses,  who  shall  sub* 
scribe  the  said  deed,  attesting  the  ackfiowle<lgrneniof  the  signing  and  sealing  there- 
of, fcc- ;  and  held,  that  a  deed  attested  by  one  witness  only,  does  not  convey  the  title. 
(Ckraroier  ▼.  Graham,  1  Hamm.  Rep.  350.)  See,  as  to  the  statute  in  New-Hampshire, 
French  ▼.  French,  3  New-Hamp.  Rep.  234 ;  Smith  v.  Chamberlain,  2  id.  440 ;  and 
in  respect  to  the  statutes  in  several  other  states,  see  Kent's  Comm.  461  to  459. 

In  New-York,  it  is  required  that  every  grant  in  fee  or  of  a  feehold  estate,  shall  be 
subscribed  and  sealed  by  the  person  from  whom  the  estate  or  interest  conveyed  is 
intended  to  pass,  or  his  lawful  agent ;  and  if  not  duly  acknowledged,  previous  to  its 
delivery,  according  to  the  provisions  of  2  R.  S.  746,  et  seq.,  its  execution  and  de- 
liTery  shall  be  attested  by  at  least  one  witness ;  or,  if  not  attested,  it  shall  not  take 
effect  at  against  a  purchaser  or  incumbrancer  untU  so  acknowledged.  (2  R.  S. 
738,  §  137. 


NOTE  884— p.  467. 

Hie  late  Chancellor  Kent,  in  hia  Commentaries,  says,  "  The  common  law  intend- 
ed bjr  a  seal,  an  impression  upon  wax  or  wafer,  or  .some  other  tenacious  substance, 
capable  of  being  impressed."  And  he  adds,  "  According  to  Lord  Coke,  a'  seal  is 
wax,  with  an  impression ;  aigiUum  ist  cera  impreaaa,  qui  a  cera  sine  impressione  non 
utiigOhm,  3  Inst.  169.''  (4  Kent's  Comm.  453,  4,3d  ed.)  In  Warren  v.  Lynch, 
^  John.  Rep.  239,  the  learned  author,  then  chief  justice,  strongly  urged  the  defini-' 
tion  of  Lord  Coke  as  the  true  one,  though  he  admitted  that  the  law  had  not  declar- 
ed of  what  materials  the  wax  shall  consist ;  and  whether  it  be  a  ''  wafer,  or  any  oth- 
er paste  or  matter  sufficiently  tenacious  to  adhere  and  receive  an  impression,  is 
periiaps  not  material."  (Id.  245f  6.)  But  an  English  writer,  of  high  reputation, 
has  laid  down  the  doctrine  that  it  is  not  necessary  an  impression  should  be  made  on 
wax,  or  wafer,  in  order  to  constitute  sealing.  If  the  seal,  stick,  or  other  instrument 
used,  be  impressed  by  the  party  on  the  plain  parchment  or  paper ,  with  an  intent  to 
9iaL  itf  he  maintains  it  is  clearly  sufficient,  though  no  impression  appear  on  the  in- 
itnimeDt.  (1  Sug.  on  Pow.  6th  Lond.  ed.  300,  1.  No.  45  Law  Lib.  Phil.  See  S. 
P>  Sug.  on  Pow.  236,  1st  Am.  from  3d  Lond.  ed.) 

The  respect  which  the  common  law,  at  this  day,  pays  to  sealing,  is  principally 
on  account  of  the  solemnity  of  the  ceremony,  and  the  deliberation  which  it  both  im- 
poses and  evinces.  Hence,  Mr.  Sugdens  questions  the  propriety,  of  Lord  Kenyon's 
decision  in  Sprange  v.  Barnard,  2  Bro.  C.  C.  685.  That  was  the  case  of  a  feme 
covert,  executing  a  will  und^r  a  power,  which  latter  required  the  will  to  be  sealed. 
She  first  wrote  her  will  on  unstamped  paper,  and  then,  thinking  it  material  her  will 
■hould  Jbe  upon  suunps,  she  wrote  it  on  stamped  paper,  and  allerwards  fixed  the 
two  papers  together  with  a  wafer.  His  lordship  held  the  stamp  to  be. equivalent  to  a 
s^,  without  having,  he  said,  recourse  to  the  wafer,  which  annexed  the  stamped  pa- 
per to  the  former.     (1  Sug.  on  Pow.  299,  300,  6th  Lond.  ed.  No.  45,  Law  Lib.  Phih.) 

In  many  parts  of  this  country,  the  rule  requiring  an  impression  upon  wax  has  been 
duregarded  to  such  an  extent  as  to  allow  a  flourish  with  a  pen  at  the  end  of  the  par- 
ty's signature,  or  a  circle  of  ink,  or  a  scroll,  to  come  in  the  place  of  a  seal,  ^his  diver- 
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(Warren  ▼.  Lynch,  5  Johns.  lUp.  ^9/^  Andrews  ▼.  Heniot,  4  Cowen's  Bep.50& 
But  see  Meredith  v.  Hinsdale,  1  Cain.  Rep.  362.) 

We  have  seen  bj  several  cases  sapra,  that  considerable  force  is  giren  to  the  at- 
testation clause,  where  a  question  arises  upon  the  poiht  of  sealing.  If  the  attoftatioa 
purports  that  the  instrument  was  designed  to  be  sealed,  and  there  is  anything  affil- 
ed to  the  instrument,  or  appearing  upon  it,  which,  by  law,  may  be  regarded  as  a 
seal,  prima  facie  it  shall  be  taken  to  be  a  deed,  itnd  proof  of  the  parly's  signatais 
by  the  subscribing -witnesses,  if  there  axe  such,  or  in  any  other  legitimate  mode, 
vdU  be  presumptive  evidence  that  he  sea.ed  it  So,  it  seems,  are  all  the  caiM. 
(See  supra ;  also  Ball  v.  Taylor,  1  Garr.  &  Payne,  417.) 

Best,  C.  J.,  has  said,  that  in  such  case,  if  on  inq>eclion  he  found  no  seal,  he  diotdd 
hold  the  proof  to  be  defective.  (Ball  v.  Taylor,  Supra.)  But  the  learned  author  of 
Sugden  on  Powers  has  laid  down  the  law  diffieirenlly.  He  says,  that  a  deed  stated 
in  the  attestation  to  have  been  sealed  and  delivered,  will,  in  the  absence  of  eyidence 
to  the  contrary,  be  presumed  to  have  been  sealed,  although  no  impresnon  appear 
on  the  parchment  or  paper ;  for  if  a  aeal,  stick,  or  other  instrument  used,  be  im- 
pressed uppn  paper  with  intent  to  seal,  that  is  enough.  ( 1  Sugden  on  Powera,  900, 
1,  6th  Lond.  ed.  No.  46,  Law  lib.  Phil.  See  also  the  same  work  in  one  vol.  1st 
Am.  from  the  8d  Lond.  ed.  p.  236,  7 ;  Math.  Pres.  £v.  39.)  The  American  cases 
are  by  no  means  agreed,  as  we  have  already  seen,  whether  this  is  so,  where  the  in- 
strument doer  not,  in  the  body  of  it^  or  in  the  attestation  clause,  purport  to  be  a 
sealed  instrument,  and  there  is  only  an  ink  scroll  for  a  seal  opposite  tlie  paitf  1 
name.    (See  supra,  p.  1278,  9.)    Further,  see  the  next  succeeding  note^ 


NOtE  885— p.  467. 

See  McDOl's  lessee  v.  McDill,  1  Dall.  Rep.  6& 

In  Kentucky,  where,  as  we  have  seen  in  the  next  preceding  note,  a  scrawl  is 
substituted  for  a  s^al,  it  has  been  held,  that  if  there  be  a  scrawl,  (thus,  "  G.  B. 
(seal,)'')  opposite  to  the  name  of  one  of  the  makers  of  a  note  signed  by  two  per- 
sons, though  there  be  none  opposite  to  the  other,  the  court  cannot,  upon  inspection, 
pronounce  that  the  instrument  was  not  sealed-  by  both ;  and  this,  though  it  was 
drawn  so  as  to  purport  a  promise  by  one  only,  and  concluded  as  follows :  **  Witness 
my  hand  and  seal,"  &c.  (Bohanans  v.  Lewis,  3  Monroe's  Rep.  376.)  In  North 
Carolina,  where  an  instrument  is  signed  by  two  persons  and  but  one  seal  is  affixed, 
it  is  to  be  taken  to  be  the  seal  only  of  him  whose  name  is  nearest  to  it ;  but  it  maj 
be  shown  by  proof  aliunde  to  pe  the  seal  of  both  *,  and  if  the  instrument  contain 
words  purporting  that  it  was  fiesigned  to  be  the  deed  of  both  parties,  the  seal  sliall 
be  taken  to  be  the  seal  of  both.  (Yarborough  v.  Monday,  2  Dev.  Rep.  498.)  In 
Maryland,  the  like  general  doctrine  has  been  held,  except  that  the  court  refused  to 
give  effect  to  words  in  the  attestation  clause,  plainly  indicating  an  intent  to  seal  bj 
both  parlies.    (Stabler  v.  Cowman,  7  Gill  &  Johns.  284.) 
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NOTE  886— p,  467. 

See  S.  P.  8  Kenf's  Comm.  47, 8,  8d  Am.  ed. ;  Mackay  v.  Bloodgood,  9  Johns.  Rep. 
3S5 ;  Ludlow  v.  Simonds,  2  Cain.  Cas.  in  Jlpr.  43.  Lord  Lovelace^s  case,  W. 
Jonee,268.    Co.  Litt.  230,  1,  b.    Fitchthprn  v.  Boyer,  5  Watts'  Rep.  169. 

In  the  case  ofone  partner  executing  a  deed  for  himself  and  his  co-partner,  it  seems 
that  the  presence  of  the  co-partner,  not  signing,  is  not  essential.  His  previous  assent 
to,  or  his  subsequent  adoption  of  the  act,  distinctly  proved,  will  bind  him.  (See  Cady 
V.  Shepherd,  11  Pick.  405,  and  ante,  note  882  p.  1968,  together  with  the  cases  there 
cited  to  this  point.) 


NOTE  887— p.  467. 


The  case  ciled  in.  the  text  was  an  action  ofdebt  on  the  bond ;  and  it  is  put  as  a  quere 
io  the  tnatginal  note,  whether  evidence  of  the  custom,  in  such  instances^  is  admissible 
in  order  to  establish  the  fact  of  sealing,  or  to  prove  tl^e  instrument  if  deed.  This  point 
was  left  undetermined  by  the  court. 

Some  American  cases  speak  quite  distinctly  on  this  subject.  In  Meredith  y»  Hins- 
dale, S  Gain.  Rep.  36S,  the  supreme  court  of  New-York  held,  that  if,-  by  the  kical  usage 
or  law  of  another  state  or  country,  a  scroll  was  a  good  substitute  fur  a  seal,  an  instru^ 
nieot  executed  there,  in  that  mode,  might  be  sued  on  as  a,dee4  in  New-Tork.  This 
was  afterward  denied,  as  to  instruments  made  abroad  to  be  executed  in  New-lfork ; 
aod  held,  that  in  determining  their  character,  as  whether  sealed  or  vosealed,  the  lex 
/ori  and  not  the  lest  loci  must  govern.  (Warren  v.  Lynch,  6  Johns^  Rep.  239.  See 
Thompson  v.  Ketcham,  4  id.  285.  2  Burr.  1078, 2  Johns.  Rep.  94.)  Then  came  the 
ease  of  Andrews  v.  Herriot,  4  Cowen^d  Rep.  508,  which  ^tirely  overruled  Meredith 
V.  Hinsdale,  and  determined  that,  in  all  cases,  wher^  the  question  was  merely  as  to 
the  remedy,  e.  g»  whether  covenant  or  assumpsit  was  the  proper  form  of  action,  the 
lex  fori  must  control  in  respect  to  the  seal.  Such  also  is  the  law  in  Maryknd.  (Tra- 
sherv.  Everhart,  3  Hanr.  &  Gill.  234)  And  in  Kentucky,  (Steele  v.  Curie,  4 
Dana,  581,  383.)  ' 


NOTE  888— p.  4^8. 

A  ceremonious  or  formal  delivery  need  not  be  shown.  (Woodman  r.  Coolbrotb,  7 
Greenl.  Rep.  184-  Hughes  v.  Easten,  4  J.  J.  Marsh.  573.  Goodrich  v.  Walker,  I 
Johns.  Cas.  950.) 

To  constitute  a  coooplete  delivery  of  a  deed,  the  grantor  must  do  some  act  putting 
it  beyond  his  power  to  revoke.  (Frisbie  v.  McCarty,  1  Stewart  &  Porter,  61.  See 
Maynard  v.  Maynard,  10  Mass.  Rep.  458.)  The  delivery  need  not  be  to  the  party, 
but  may  be  to  another  person  by  sufficient  authority  from  the  party ;  or,  it  may  be  to 
a  stranger,  for  and  m  'behalf  and  to  the  use  of  the  party,  without  authoritjr;  and  la 
either  case,  if  unconditi<yna),  the  deed  will  take  effect  wstmOer.    (AIsop  v  Swathe!,  7 
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Good.  Rep.  SOS.  Verplank  v.  Sterry,  13  Johns.  Rep.  55(5^  546*  551, 2.  JaekaoD,  ex 
dem.  Earaes,  v.  PhippB,  id.  418,  421.  Souyerbye  ▼.  Arden,  1  Johns.  Ch.  Rep.  940. 
Cook's  adtn'r.  v.  Hendricks,  4  Monroe,  503.  Raymond  v.  Smith,  -5  Conn.  Rep. 
659.  Doe,  ex  deml  Garnons,  v.  Knight,  8  Dotvl.  &.  RyL  W8,  864,  5.  Ghess  v. 
Chess,  1  Pennsylv.  Rep.  82.  JVIcKinney  v.  Rhoades,  5  Watts'  Rep.  844;  Burns 
V.  Hatch,  8  N.  Hamp.  Rep.  804.  Danipl  v.  Bratton,  1  Dana,  2J0.  Church  t. 
Oilman,  15  Wend.  656.  Inlow  v.  The  Commonwealth,  6  JVIooroe,  74.)  A  deed 
may  be  delivered  by  depositing  it  in  the  post  office,  directed  to  the  party  for  whom 
it  was  made.  (M'Kinney  v.  Rhosdes,  5  Watts'  Rep.  843.)  Or,  by  depositiog  it 
in  the  proper  office  to  be  recorded  as  an  executed  deed,  if  accepted  afterward  bj 
the  grantee.  (Frisbie  v.  McCarty,  1  Stewart  &  Porter,  61.)  See  Daniel  y.  Bratlon, 
I  Dana's  Rep.  210.  But  a  deed  signed,  sealed  and  deposited,  to  be  kept  or  held 
by  the  depositee,  subject  to  the  order  of  the  depositor,  is  not  delivered,  either  actually, 
or  constructively;  on  the  contrary,  the  terms  of  the  deposit  excluije  the  idea  of  a  de- 
livery.   (Alsop.  v.  Swalhel,  7  Conn.  Rep.  500.) 

A  deed  delivered  to  a  third  person,  eillier  as  an  escrow,  l  e.  upon  some  conditioo  to 
be  performed  by  the  grantee,  or  upon  any  other  condition  or  contingency,  will,  in 
many  cases,  after  tlie  condition  has  been  complied  with,  or  the  co^ingency  happened, 
take  effect  from  the  lime  of  the  first  delivery.  But,  until  the  performance  of  the  con. 
dition,  or  the  happening  of  the  contingency,  there  is  no  delivery,  and  the  deed  isiD- 
operafive :  This  general  doctrine,  and  various  distinctions  to  be  observed  in  its  ap- 
plication, win  be  found  in  the  following  cases.  Ruggles  v.  Lawson,  13  John.  Rep. 
285.  Beekman  v.  Frost,  18  id.  644.  S.  C.  in  chancery,  1  John.  Ch.  Rep^  588. 
Cook's  adm'r  v.  Hendricksv  4  Monroe,  500,  502,  503.  Bickford  v.  Daniels,  2  N. 
Hamp.  Rep.  71.  Raymond  v.  Smith,  5  Conn.  Rep.  559-  Jackson,  ex  dero.  Grati, 
V.  CatUn,  2  John.  lUp.  $48.  Hatch  v.  Hatch,  9  Mass,  Rep.  807-  Wbeelwright  r. 
Wheelwright,  2  id.  447.  Commonwealth  y.  Selden,  5  Munf.  160.  Shed  v.  Shed, 
8  N.  Hamp.  Rep.  432. 

Where  a  deed  was  deposited  *iq  court,  and  tendered  to  the  grantee  through  a  bill 
in  chanceryi  and  the  grantor  died  subsequently,  whereupon  the  suit  was  revived  by 
hii^  representatives,  who  obVained  a  decree  that  the  grantee  accept  the  deed  ;^  beki, 
that  the  deposit  of  the  deed,  under  such  circumstances,  was,  in  substance,  a  ooodi- 
tional  delivery  of  *rt,  to  take  effect  if  the  grantee  should  accept  it,  or  the  court  should 
decree  an  acceptance ;  and  that,  on  such  acceptancb  or  decree,  the  deed  would  take 
efiect  fbom  the  time  of  the  tender  in  the  bill.  (Cook's  adm'r  v.  Hendricks,  4  Monroe, 
602,  5Q3,  504.) 

To  constitute  a  good  delivery,  the  consent  of  the  maker  of  the  deed  is  essential. 
If  the  circumstances  go  to  show  that  he  did  not  consent,  it  is  not  his  deed,  even  though 
he  sigtied  and  sealed  it,  and  was  bound  by  a  previous  contract  to  deliver  it.  (Wood- 
man V.  Coolbroth,  7  Greenl.  Rep.  181.)  So,  if  the  grantor  was  insane  when  the  al- 
leged delivery  took  place;  for,  in  that  case  there  could  be  no  consent.  ^Cbess  v. 
Ghess,  1  Pennsylv.  Rt^p.  32.)  But  the  consent  of  an  agent,  to  whom  a  deed  is  seal 
for  the  mere  purpose  of  deliverlpg  it,  and  who  has  no  other  power  given  him,  sceais 
net  important.  Accordingjly,  where  a  deed  was  transmitted  by  the  grantor  fron 
abroad,  to  an  agent  where  the  land  lay,  to  be  there  recorded,  hekl,  that  the  agent  be- 
ing only  the  selected  instrument  of  transmission,  the  delivery  to  him  for  the  grantee 
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should  be  deemed  a  delivery  to  the  latter  the  instant  the  deed  came  into  th^clerk's 
cyffice  for  registration ;  and  thie,  whether  the  ogent  consented  to  the  recording  or  not. 
^Daniel  y.Bratton,  1  Dana,  910.)  Where  there  is  proof  of  an  act  of  delivery,  the 
i.iiteat  is  presumed ;  and  it  lays  with  the  party  who  would  make  the  delivery  condi- 
xioiial,  or  who  asserts  that  the  deed  was  not  designed  to  be  delivered,  to  show  the 
i^ct  by  clear  and  explicit  testimony.  (Souverbye  v.  Arden,  1  John.  Ch.  Rep. 
940,353.) 

The  eoDsent  of  the  grantee  is  also  requisite  to  complete  a  delivery.    (Per  Lansing, 
C.  J.,  Jackson,  ex  dem.  McCrea,  v.' Dunlap,  1  John.  Cas.  114,  116.    Harrison  v. 
The  Trustees  of  Phillips  Academy,  19  Mass.  Rep.  461.    Jackson,  ex  dem.  Pintard, 
'v.Bodle,90  John.  Rep.  ]84.    Church  y.  Gilman,  15  Wend.  656.)    A.,  residing  in- 
Kew«York,  agreed  with  B.,  in  Massachusetts,  to  give  liim  a  deed  of  lands  as  security 
for  a  debt,  and  A.,  on  his  return  home»  executed  aod  acknowledged  a  deed  to  B.,  and 
left  it  at  the  clerk's  office  to  be  recorded ;  but  neither  B.  nor  any  person  in  his  behalf 
ira8]xeKni  to  receive  tlie  deed.    B.  died  the  next  year,  and  A.,  subsequent  to  his 
death,  sent  the  deed  to  the  son,  (probably  the  heir,)  of  B.    Held,  that  as  there  had 
beeo  00  acceptance  of  the  deed  on  the  part  of  B.,  there  was  no  delivery.    (Jackson, 
ex  dem.  £ames,  v.  Phipps,  19  John.  Rep.  418.)    So,  where  A.  signed  and  sealed  a 
deed  to  his  son,  leaving  it  with  the  scrivener  with  directions  to  be  recorded,  which 
ma  done;  atid  the  deed,  at  the  grantor's  request,  remained  with  and  was  retained 
by  the  scrivener  till  the  son's  death,  when  the  father  claimed  and  cancelled  it,  tlie  sod 
haviog  known  nothing  of  the  transaction.    Held,  no  delivery— for  the  act  of  register^ 
iag  a  deed  does  not  amount  to  a  delivery,  and  the  son  never  cunseated  to  accept  it. 
(Mayoard  v.  Maynard,  10  Mass.  Rep.  456.)     See  S.  P.  Barnes  .v.  Hatch,  8  N. 
Hampb  Rep.  304. 

The  point  of  consent,  or  an  intention  to  accept  the  deed,  on  the  part  of  the  grantee, 
will  in  many  instances  be  presumed,  where  nothing  to  the  contrary  is  sh^tvo ;  ibr 
the  law  intends  that  a  man  will  accept  what  is  for  his  benefit.  (See  anie,  note  998, 
p.  SOS,  and  the  cases  there  cited.  Also  per  Bailey,  J.,  delivering  the  opinion  in  Doe, 
ex  dem.  Gamona,  v.  Knight,  8  Dowl.  &  RyL  348 ;  Stirling  v.  VausfAan,  11  East  693 ; 
McKioney  ▼.  Rhoades,5  WatU'  Rep.  344;  WaQer  y.  Todd,  ^  Dana,  513;  Church 
V.  Gilmao,  15  Wend.  Rep.  656;  Jackson,  ex  dem.  Pintard/  v.  Bodle,  90  John.  Rep. 
164;  United  States  ▼.  Wibo?,  7  Peters'  Rep.  160.)  ' 

The  reception  and  detention  of  an  instrument  sent  &y  tM^i  e.  g.  a  bond  given  by 
a  post  master  to  the  post  master  general,  is  evidence  of  an  acceptance  of  it    (The 
Post  Master  General  of  the  United  States  v.  Nor^ell,  1  Gilp.  Rep.  106.)  So,  as  to  accep- 
tance by  a  corporation.  No  written  evidence  i«  requisite.  (Bank  of  the  U.  States  v.  Dan* 
bridge,  19  Wheat.  64.    Union  Bank  r,  Ridgley,  1  Harr.  &  Gill,  394,  417,  413.) 
And  the  return  of  the  bond,  aAer  having  been  kept  a  considerable  length  of  time, 
(e.g.  from  July  till  September,)  it  appearing  that  it  was  returned  in  order  to  obtain 
SB  additional  surety,  is  by  no  means  conclusive  evidence,  as  in  favor  of  the  sureties 
defending  against  an  action  brought  on  the  bond,  that  it  had  not  previously  been  ac* 
Qepted»   The  Post  Master  General  of  the  United  Siatea  y.  Norvell,  supra.    In  such 
^les,  however,  it  is  for  the  jury  to  decide,  whether  there  had  been  an  acceptance  be- 
fore the  bond  was  returned.    (Id.)    See  further^  as  to  official  bonds,  Westerhayen 
V.  CKve,  5  Hamm.  Rep.  136,  188;  FuHerton  v.  Harri0,  8  Greenl.  8d3. 
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An  actual  rdlisal  to  accept  a  deed  when  offet^d,  ia  not  concluaive  evidence  of  non- 
delivery. The  refuaal  may  he  retracted.  Accordingly,  if  A.  deliver  a  deed  to  B.  as  an 
escrow,  to  deliver  to  C,  who  refuses  to  receive  it,  upon  which  B.  leaves  the  deed, 
and  C.  brings  an  action  upon  it,  he  may  recover.  (13  Vin.  Abr.  29,  tit. "  Deeds"  pi. 
2.  Taw  v.  Berry,  Dyer,  167,  b.  Codk's  adm'r  v.  Hendricks,  4  Monroe,  502, 
503,  504.) 

The  ads  and  circumstances  which  shall  be  taken  as  sufficient  evidence  of  delivery,  . 
are  various.  A  delivery  is  frequently  presumed.  (Math.  Pres.  Ev.  39.)  Il  is  seldom, 
indeed,  that  a  party  is  able  to  show  a  distinct  formal  act  of  delivery.  The  delivery 
may,  therefore,  be  inferred  from  words  without  acts,  or  from  acts  without  words,  or 
from  both  combined*  (Hughes  v.  Easten,  4  J.  J.  Marsh.  572,  3.  Goodrich  v. 
Walker,  1  John.  Gas.  250.  Verplatik  v.  Sterry,  13  Jobn.  Rep.  536.  Folly  v.  Vantuyl, 
4  Halst.  152.  M'Kiouey;  v.  Rhoades,  5  Watt's  Rep.  344.  Byers  v.  M'Clana- 
ban,  6  Harr.  &  John.  250,  255,  6.  Gardner  v.  Collins,  4  Mason,  398.)  The  gran- 
tor*8  acknOwledgnvent  of  the  deed  preparatory  to  recording-  it,  is  hot  in  itself  a  delive- 
ry, but  is  Client  evidence  of  it.  (McConnell  v.  Brown,  4  Lift.  Sel.  Cas.  466.  Si- 
card's  lessee  v.  Davis,  6  Peters'  Rep.  124.  Scrugham  v.  Wood,  15  Wend.  545,  stated 
infra,  p.  1285,  6.)  It  may,,  however,  be  rebutted  by  evidence  tending  to  show  that  in 
fact  there  was  no  delivery.  (See  Powers  v.  Russell,  13  Pick.  69,  75.)  The  placing 
of  a  deed  on  record  by  the  grantor,  is  not  a  delivery  of  it,  but  only  evidence  tending  to 
prove  it.  (See  Barns  v.  Hatch,  3  N.  Hamp.  Rep.  804 ;  Maynard  v.  Maynard,  10 
Mass.  Rep.  458,  stated  supra  ;  Friable  v.  McGarty,  1  Stewart  &  Porter,  61  ;  Daniel 
v.'Bration,  1  Dana's  Rep.  210 ;  Chess  v  Chess,  1  Pennsylv.  Rep.  32.)  It  may  show  the 
intent  of  the  grantor,  prima  facie,  to  deliver,  yet  still,  if  acceptance  on  the  part  of  the 
grantee  is  wanting,  the  delivery,  as  we  have  seen,  is  incomplete.  (See  the  cases  su- 
pra, p,  1282, 3^  to  this  point.)  A  delivery  of  a  deed  duly  acknowledged,  to  the  regis- 
ter of  deeds,  aided  by  a  subsequent  possession  of  the  deed  by  the  grantee,  will  be  ev- 
idence of  a  delivery  to  the  latter.  (Maynard  v,  Maj^nard,  10  Mass.  Rep.  458.)  In- 
deed, it  Would  «eem  that,  in  all  cases,  where,  a  deed,  apparently  regular  on  its  face, 
and  purporting  to  have  been  completed  by  delivery,  is  found  in  possession  bf  the  gran- 
tee, obligee,  &c.,  or  bnfme  person  for,  or  claiming  through  him,  it  shall  be  taken,  prima 
facie,  to  have  been  duly  delivered.  For  things  shall  be  presumed  legally  and  properly 
in  their  existing  stale,  till  iVie  contrary  be  shown.  (See  ante,  note  298,  p.  295;  also, 
Hughes  v.  Easten,  4  J.  J.  ^arsh.  573 ;  Fisher  v.  Kean,  1  Watts'  Rep.  278;  Clarke 
T.  Ray,  1  Harr.  &  John.  818;  SVgfried  v.  Levan,  6  Ser.  &  Rawie,  311 ;  Curtis  v. 
Hall,  1  South.  Rep.  148;  Trasherv^  IGverhart,  3  GiH  &  John.  246,  7;  Force  v.  Craig, 
2  Halst  Rep.  272 ;  Per  Haywood,  J.,  in  Ingram  v.  Hall,  1  Hayw.  Rep.  209;  Mallory 
V.  Aspinwall,  2  Day's  Rep.  280 ;  Sicard's  Ie«ee  v.  Davis,  6  Peters'  Rep.  124, 136, 7; 
Gardner  v.  Collins,  3  Mason,  398 ;  Lesher's  lessee  v.  Levan,  2  Dall.  96 ;  Miller's  es- 
tate, 3  Rawle,  317;  Union  Bank  of  Maryland  v.  Ridg)ey,  i  Harr.  &  Gill,  826;  Flagg; 
V.  Mann,  1  Sumn.  Rep.  489 ;  Ward  v.  Lewis^4  Pick>6l8;  Wbitaker  v.  Salisbury, 
15  id.  584,  542,  3.)  See  S.  P.  as  to  an  award.  Lanedale  v.  Kendall,  4  Dana,  613- 
Where  a  deed  of  marriage  settlement  was  signed  and  sealed,  and  laid  on  the  table, 
and  the  marriage  took  place  immediately  thereafter,  in  the  presence  of  all  the  parties; 
and  the  deed,  without  any  other  delivery,  was  taken  by  the  wife,  and  kept  in  her  pos- 
session till  her  death ;  held,  under  the  circumstances,  a  good  delivery,  though  tbelrus- 
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tee  Bamed  in  it  never  had  the  deed  in  his  possession.  (The  Trustees  of  the  Metho- 
dist Episcopal  Church  V.  Jaques,  I  John.  Ch.  Rep.  450.)  But  simply  proving  that  a 
deed  waasigned,  attested  and  laid  on  the  tahle,  ivithout  a  delivery  to  any  person,  and  in 
the  absence  of  the  grantee,  obligee,  donee,  &c.,  will  not  make  out  a  delivery,  unless  the 
person  for  whose  benefit  it  was  designed,'  or  some  person  for  or  under  him,  appears  to 
beor  tohavii  been  in  the  lawful  possesion  of  it.  (Hughes  v;  Easten,  4  J.  J.  Marsh. 
57S.)  See  Powers  v.  Russell,  18  Pick.  69,  76,  6.  Proof  that  a  grantor  some  time 
before  the  deHve^py  set  up,  hut  after  the  deed  was  made,  declared  his  intention  to  deliv- 
er it,  Bcoompanied  hy  the  feci  of  the  grantee  having  heen  allowed  to  enter  into  posses- 
sion of  the  land  soon  after  the  deed  was  signed,  has  been  excluded  as  furnishing  no 
reasonable  or  probable  presumption  that  the  contemplated  delivery  occurred.  (Hale 
V.  Hilb,  8  Conn.  Rep.  39.)  Thfe  grantor  standing  by,  after  the  instrument  is  signed 
and  sealed,  and  suffering  the  other  psrty  to  take  it,  is  sufficient  evidence  of  delivery. 
(Goodrich  V.  Walker,  1  John.  Cas.  250.)  Where  a  deed  is  introduced  by  the  person 
who  signed  it,  as  evidence  of  any  fact  to  be  derived  from  its  existence  as  having  been 
duly  delivered,  proof  of  signing  and  sealing  is  not  enough.  This  alone  will  not,  under 
sach  circmnstances,  ^^arrani  the  pre8umptM>n  of  delivery.  (Clarke  v.  Ray,  1  Harr.  & 
John.  323,)  And  wliere  the  proof  was,  that  a  deed  by  the  father  to  his  son  was  sign- 
ed &c  by  the  former,  laid  on  the  table,  where  it  remained  all  night,  and  in  the  morn- 
ing the  father  took  it  up  and  put  it  away ;  held,  no  evidence  of  delivery.  (Ward*^ 
ex'r8,T.  Ward,  2  Hayw.  Rep.  226.) 

It  is  not,  however,  indispensable  to  a  delivery  that  the  maker  should  have  transfer- 
red the  possession  of  the  instrument  Accordingly,  where  a  person  signed  and  sealed 
^.  a  mortgage  to  secure  a  debt,  and  declared  in  the  presence  of  the  attesting  witnesses  that 
^s,  he  delivered  it  as  his  act  and  deed,  but  kept  it  in  his  possession,  the  mortgagee  not  be- 
ing preseat,  but  it  appearing  clearly  that  it  was  intended  by  the  mortgagor  to  liave 
the  instrument  take  effect  immediately  as  a  deed  duly  delivered,  the  court  of  king's ' 
bench  were  strongly  inclined  to  regard  the  delivery  complete.  (Doe,  ex  dem.  Garnons, 
V.  Knight,  8  Dowl.  &  Ryl.  848.  S.  C.  5  Barn.  &  Cress.  671.)  See  also  Barlow  v. 
Heneage,  Prec,  Ch.  21 1  ;  Clavering  v.  Clavering,  id.  285 ;  2  Vetn.  273 ;  1  Bro.  P.  C. 
113;  Naldred  v.  Gilharo,!  P.  Wm8.577;  Boughtonv.  Boughton,  1  Atk.625.  On 
tl)e  above  authorities,  said  Bayley,  J.,  delivering  the  opinion  in  Doe,  ex  dem.  Gamons^ 
V.  Kaight,  supra,  **  it  seems  to  us,  that  where  an  instrument  is  formally  sealed  and  de- 
livered, and  there  is  nothing  to  qualify  the  delivery  except  the  keeping  the  deed  in  the 
hands  of  the  executing  party,  and  nothing  to  show  that  he  did  not  intend  it  to  operate 
immediately,  it  is  a  valid  and  effectual  deed,  and  delivery  to  the  party  who  is  to  take 
under  it,  or  to  any  person  for  his  use,  is  not  essential."  (8  Dowl.  &  Ryl.  364.)  So, 
where  a  bond  from  a  father  to  his  daughter  was  signed  and  seated,  and  the  father, 
hewing  the  bond  in  hia  hand,  said  to  the  daughter,  **  here  is  your  bond ;  what  shall  i 
do  with  it  ?**  ahd  then,  on  the  daughter's  answering  something  which  the  witness  could 
Dot  recollect,  the  father,  added,  '^I  will  take  care  of  it  for  you."  Held,  a  sufficient  de- 
» livery,  though  the  bond  never  came  to  the  daughter's  po^ssion.  (Folly  v.  Vantuyl, 
4  Hakt  Rep.  153.)  Many  other  American  cases  are  to  the  same  ^ffept.  See  Bunn 
▼.  Wimhrop,  1  John.  Ch.  Rep.  329  ;  Jones  v.  Jones,  6  Conn.  Rep.  Ill ;  Souverbye 
V.  Arden,^  1  John.  Ch.  Rep.  240.  Where  a  deed  of  lands  to  trustees  was  prepared  for 
executk>n,  read,  signed  by  both  parties,  and  acknowledged  as  their  deed  before  a  com- 
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luissiooer,  it  was  lield  to  be  a  complete  und  valid  deed,  nolwUhstandiog  ibe  witOMMB 
present  at  its  executioo  concurred  in  testifying,  that  tliert  was  no  traDsnusuoo  of  the 
deed  from  the  grantor  to  the  grantees,  and  notwithstanding  also,  the  deed,  after  the 
death  of  the  grantor,  was  fhtind  aaooAg  his  private  papers.  (Scmgham  v.  Wood,  15 
Wend.  545.)  But  a  bond  of  a  guardian  to  the  judge  of  probate,  signed  aadsiaied, 
but  retained  by  the  guardian  till  hfs  death,  wh^ii  his  administrator  lock  itaad filed  ii 
in  the  probate  office,  was  held  unavailing  as  against  the  sureties  in  the  bond, for  want 
of  delivery.  (Fay  v.  Richardson,  7  Pick.  91.)  Where  a  deed  was  exeeuUd  sad 
acknowledged  by  the  grantor,  but  retained  by  him  with  the  grantee's  consent,  as  secu- 
rity for  the  consideration  money,  who  said  he  would  not  take  it  till  that  aboold  be  paid, 
but  before  the  money  was  paid,  the  grantor  died  with  the  deed  in  bia  possessbn,  hiv- 
ing  devised  the  premises  by  his  last  will ;  held,  that  there  was  no  delivery  to  or  accep- 
tance of  the  deed  by  the  grantee  proved,  aud,  therefore,  nothing  passed  by  it  (Jack- 
son, ex  dem.  M'Crea,  v.  Dunlap,  1  John.  Cas.  114.)  Where,  however,  land  had  beea 
sold  at  sheriff's  sale,  and  the  sheriff  returned  the  sale,  acknowledged  the  deed  to  the 
purchaser,  but  retained  it  as  security  for  part  of  liie  purchase xuoney,  and  the  vendee 
took  possession  of  the  premises  and  held  them  for  four  years ;  this  was  adjudged  stroag 
evidence  of  delivery.    (Hartman  v.  Stahl,  2  Pennsylv.  Rep.  233.) 

The  party's  confession  that  he  had  delivered  the  instrument,  is  of  oonrse  cvideoce 
against  him  of  the  fact  of  delivery.  (Sicard's  lessee  ▼.  Davis,  6  Peters'  Rep.  196,  per 
Marshall,  C.  J.)  But  Ihe  confession  must  import  that  he  delivered  it,  as  his  deed; 
and  Where  the  parly  acknowledged  that  he  had  delivered  it  as  a  form  to  aid  in  draw- 
ing another  instrument,  held,  no  evidence  of  delivery.  (Asberry  y.  Calbway,  1  Wash. 
Rep.  72.) 

An  unconditional  delivery  of  a  deed,  once  fairly  made,  cannot  be  revoked  by  soy 
act  of  the  party  executing.  (Woodman  y.  Coolbrooth,  7  Greenl.  Rep.  181.)  See 
Frisbie  v.  M'Carty,  1  Stewart  &;.  Porter,  61.  Nor  eau  the  party,  by  any  sttbsequeot 
words,  explain  his  intent  to  have  been  otherwise,  or  alter  the  nature  and  efilsct  of  the  de- 
livery. (2  Stark.  £v.  272,  6th  Am.  ed.  Verplank  v.  Sterry,  12  John.  Rep,  551, 2,  per 
Spencer,  J.)  Declarations  of  the  grantor  ncuide  subsequent  to  the  delivery,  offered 
with  a  view  of  showing  the  nature  of  the  delivery  to  be  otherwise  than  the  act  itself 
imports,  cannot  be  received  aa  against  those  claiming  in  yirtpe  of  the  deed.  (Soavei- 
bye  v.  Arden,  1  John.  Ch*  Rep.  240.    Chess  v.  Chess,  1  Pemsylv.  Rep.  32.) 


NOTE  889— p.  468. 

The  seal  of  a  corporation  may  be  impressed  directly  on  the  paper  ;  wax  or  wafer 
is  not  necessary.    (Beardeley  v.  Knight,  4  Verm.  Rep.  479.) 

We  have  seen  that  these  seals  do  not  prove  themselves,  but  ar«  to  be  identified  by 
some  person  who  saw  them  affixed,  or  who  knows  them  from  their  in^neasioD.   (See 
ante,  p.  886,  of  the  text,  ih  connection  with  the  caae»  cited  ante,  notes  716, 717,  p« « 
1062.    Ang.  &  Ames  on  Corp.  1 15, 1 16.) 

It  is  not  necessary  that  a  corporiition  deed  ahoukl  say,  "sealed  with  ow  emaion 
aeal,"  or  the  like,  (Ang.  &  Ames  on  Corp.  1 15.)  But  it  must  purport  to  be  the  deed 
of  the  corporation.    And,  whe^  a  eprporatiott  authorised  ita  pieaideiit  toexecnie* 
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deed  oflaads  beloDging  to  the  corporation,  and  he  executed  one,  namiug  the  corpora- 
tioQu  graators,  but  attested  it  thus :  "In  witne^  whereof'!,  O.  Spencer,  president, 
have  hereunto  set  wy  hand  and  teal"  &c„  signing  his  own  name  as  president,  oppo- 
site the  seal,  which  exhibited  no  impression ;  held,  that  it  waa  to  be  considered  as  the 
individual  deed  of  the  president,  and  not  that  of  the  corporation.  (Hatch's  lessee  v. 
Barr,  1  Hamn.  Rep.  890,  394.) 

lo  geoerali  proof  of  the  seal  in  any  way  as  the  seal  of  the  corporation,  the  instru- 
ment being  in  possession  of  the  party,  will  prove  the  delivery.  (Ang.  &  Ames  on 
Corp.  116.)  And  its  being  affixed  to  t^jie  deed,  is  presumptive  evidence  that  it  was 
done  by  proper  authority.  (Darnell  v.  Dickens,  4  Yerg.  7, 9.  See  also  the  cases  ante, 
notes  716, 717,  p.  1Q63.  The  President  Managers  &  Company  of  the  Berks  &Dauphin 
Turop.  Co.  y.  Myers,  6  Ser.  &  Rawle,  15)  The  latter  case  establishes  that  ihe  affix- 
iag  of  the  seal,  when  done  by  leas  than  a  legal  quorum  of  the  board  for  the  transaction 
of  bunoess,  binda  the  eorporatk>n,  provided  the  act  was  authorized  or  directed  by  a 
legal  qoorum :  and  whether  such  authority  existed  is  a  question  for  the  jury,  under  ail 
the  cireamstaiices.  The  seal  appearing,  is  prima  facie  evidence  of  its  having  been 
regaiarly  affixed,  bat  not  conclusive.  (See  id.  16.  St.  Mary's  Church,  7  id.  530, 
perTilghman,C.  J.) 


NOTE  890— p.  468. 

See  1  Sugdeo  OD  Vendors,  (6th  Lond.  ed.)  394,  et  seq.  Nos.  34,  5,  &c.,  Law 
liK  Philadei. 

The  American  doctrine  on  the  subject  of  the  executioii  of  instruments  under  powers, 
wiB  be  fnond  ably  summed  up  in  4  Kent's  Comm.  839,  et  seq.  3d  ed. 

As  to  the  doctrine  in  equity,  and  where  that  court  will  interfere  to  save  rights  which 
would  otherwise  be  lost  by  reason  of  a  defective  execution  of  a  power  in  the  partJcu- 
Ian  adverted  to  io  the  text,  see  Sugden  on  Vendors ;  also  1  Story's  Equity,  185,  6, 
&c;  4KeDt's  Comm.  839, et  seq.  3d  ed.  . 


NOTE  891— p.  472. 

Bow  far  this  doctrine  iias  been  applied  to  the  case  of  orders,  process  of  arrest, 
mitiimos,  kc,  made  or  issued  by  magistrates,  will  be  seen  by  several  cases,  ante,  note 
^H  where  we  considered  the  general  subject  of  jurisdiction.  Doubtless,  if  .the 
power  or  jurisdiction  of  an  inferior  magistrate,  making  an  order,  or  issuing  pro' 
ces^  do  not  appear  upon  its  face  in  some  way,  the  officer  to  whom  the  execution  of 
itiseatrosted,  may  legally  decline  acting  under  it.  (See  id.  p.  1013.)  If)  however, 
the  power  or  jurisdiction  be  set  forth,  so  that  the  order  or  process  is  apparently  valid, 
|1k  executive  officer  will  be  protected,  though  it  turn  out  that,  in  fact,  there  was  no 
jurisdictwn.  (See  id.  p.  1008,  1009;  also  Isaacs  v.  Camplin,  1  Bail.  Rep.  411.) 
Where  a  statuta  authorized  a  magistrate  to  issue  a  distress  warrant,  on  the  applica- 
(ioD  of  1  landlord,  and  then  required  constables,  &c.,  to  execute  the  same ;  held,  that 
the  officer  axecuiing  the  process,  it  being  apparently  regular,  was  justified,  though 
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no  rent  was  due.  It  would  be  contrary  to  all  legal  analogy,  say  the  court,  to  make  an 
officer  acting  in  obedience  to  the  injunctions  of  law,  under  a  process  emanaUag  from 
competent  authority,  responsible  for  the  improper  act  of  the  pereon  at  whose  instanoe 
it  issued.    (Roberts  v.  Tennell,  4  Litt.  Rep.  286,  288.) 

Upon  a  kindred  principle,  where  one  officer  is  required  to  give  a  deed,  or  do  any 
othel-  act,  upon  the  faith  of  a  return  made  to  him  by  another,  the  former  shall  be  pro- 
tected though  the  return  be  false.  (See  ante,  note  741,  p.  1087;  Jackson,  ex  dem. 
Clark,  V.  Morse,  18  John.  Rep.  441.)  But,  unless  the  statute  expressly  saves  the 
rights  of  the  grantee  in  a*  deed  so  given,  by  making  the  return  or  tlic  deed  conclunve, 
the  sale  may  be  avoided  by  an  impeachment  of  the  return.    (Id.) 

Proceeding  upon  the  doctrine  stated  in  the  text,  the  supreme  court  of  Connecticut 
have  held  it  essential  to  the  validity  of  an  order  of  the  court  of  probate  for  the  sale  of 
land  by  an  executor  or  administrator,  that  it  should  show  on  its  face  the  facts  requi- 
site as  preliminary  to  the  making  of  the  order ;  e.  g.  that  the  debts  and  charges  allowed, 
exceed  the  personal  estate,  &c. ;  (Wattles  v.  Hyde,  9  Conn.  Rep.  10, 14 ;  seeGriffin  r. 
Pratt,  3  id.  513;  also  the  cases  cited  ante,  note  620,  pp.  863, 864, 868, 869, 870;  Loekwood 
V.  Sturdevant,  6  Conn.  Rep.  373 ;  Watson  v.  Watson,  10  id.  77.)  The  reason  given 
is,  (hat  the  court  of  probate,  in  these  cases,  exercises  a  special  and  limited  jurisdictioo. 
And  io  respect  to  all  proceedings  of  a  like  character,  the  adjudications  in  that  state 
are  very  rigid  in  requiring  jurisdiction  or  the  power  of  acting  to  appear  on  the  face 
of  the  writing;  e.  g.  cerlificatesof  commissioners  of  an  insolvent  debtor's  estate,  when 
invoked  as  a  protection  to  the  sheriff  in  an  action  for  an  escape;  (Starr  v.  Scott, 8 
Conn.  Rep.  480;  see  ante,  note  694,  p.  1008;)  warrants  for  collection  of  military  fioes, 
&c.  (Hall  V.  Howd,  10  Conn.  Rep.  514.)  And  several  decisions  in  England  favor  the 
same  doctrine.  They  are  particularly  rigid  in  respect  to  commitments  on  summaiy  con- 
victions by  inferior  magistrates,  requiring  the  offence  to  be  clearly  set  forth.  (See  Wickes 
V.  Clutterbuck,  2  Ring.  483 ;  sec  ante,  note  694,  p.  1007, 1008.)  So,  teMe,  as  to 
an  order  of  justices  for  the  removal  of  a  pauper,  which  must  show  their  aiitfaority  on 
its  face.  (The  King  v.  Inhabitants  of  Cbilverscoton,  8  T.  R.  178.)  See  The  King 
v.  The  Inhabitants  of  Moor  Critchell,  2  East's  Rep.  66.  So,  where  a  special  power 
is  delegated  by  statute  to  persons  to  take  private  property  for  public  uses.  (Rex  r. 
.  Croke,  1  Cowp.  26.)    See  Doe,  ex  dem.  Lemon,  v.  Chunn,  1  Blackf.  Rep.  336. 

It  will  not  be  impertinent  to  consider  here  a  few  cases  relating  to  deeds,  executed 
under  poweraofa  public  nature.  Many  of  the  adjudications  on  this  subject  proceed 
upon  local  statutes,  and  derive  their  reasons  from  some  peculiar  phraseokigy  contain- 
ed therein.  These  we  shall'  mainly  disregard,  and  notice  such  only  as  seem  to  stand 
upon  principles  of  a  somewhat  general  character. 

It  has  already  been  seen  in  the  text  at  p.  466,  and  by  several  cases  ante,  note  8W« 
p.  1268,  that  if  a  deed  purport  to  have  been  executed  under  a  power  and  is 
sought  to  be  used  in  evidence,  the  power  must  be  shown.  The  principle  of  the  rule, 
and  the  rule  itself,  apply  no  less  to  deeds  executed  under  a  power  derived  from  aofflc 
court,  or  statute,  than  to  deeds  under  powers  given  by  individuals.  (See  per  Wal- 
worth, Chancellor,  in  Jackson,  ex  dem.  Webb,  v.  Robert's  ex'rs,  11  Wend.  435; 
Carlisle's  lessee  v.  Longworth,  5  Ha  mm.  Rep.  370,  874,  375;  Nanearrow  v.  Weaih- 
ersbee,  6  Mart.  Lou.  Rep.  347,  348,  349.)  Thus,  in  deraigning  title  under  a  deed  of 
trustees,  &c.,  appointed  by  a  decree  of  the  court  of  chancery,  or  other  court,  it  wiNbe 
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necessaiy  to  prove  the  decree^  so  that  the  trust  reposed,  or  power  granted,  may  be 
Been,  and  the  legal  performance  of  it  tested.  (Shilknecbt  ▼.  Eastburn's  heirs,  S  Giil 
&  John.  114.)  See  also  Magruder  v.  Peter,  4  id.  S23,  33*2;  also  ante,  note  6S9,  p. 
91R,  etseq.,  where  several  cases  illustrating  the  general  doctrine  still  further,  will 
h  fouad. 

So,  as  to  deeds  executed  by  executors  or  administrators,  under  an  order  or  decree 
of  the  surrogate's  court  or  other  tribunal  exercising  similar  authority.  And  as  these 
are  courts  of  limited  and  inferior  jurisdiction,  not  only  the  decree,  but  their  power  to 
make  it  wiU  have  to  be  shown  with  great  particularity ;  (see  ante,  note  630,  p.  863, 
863, 864,  etseq. ;  Newcomb's lessee  v.  Smith,  5  Hamm.  Rep.  450;)  and,  in  Connec- 
ticut, it  is  essential  that  the  facts  necessary  io  the  exercise  of  the  power,  appear  on 
the  face  cfthe  decree.  (See  supra.)  In  Kentucky,  by  statute,  the  county  court  has 
power  to  appoint  commissioners,  to  convey  for  infant  heirs ;  and  held,  that  in  making 
title  under  Uie  deed  of  the  commissioners,  the  record  appointing  them  must  be  pro- 
duced, and  this  roust  show  a  compliance  with  all  the  requisitions  of  the  statute..; 
(Burnett  v.  Higgins,  4  Dana,  567.    Griffeth  v.  Dicken,  id.  565.) 

The  general  doctrine  applies  to  other  deeds,  executed  under  an  authority  derived 
from  a  judgment  or  decree.  Thus,  in  deraigning  title  under  a  sherifi's  deed,  it  is 
geoerally  necessary  to  show  the  judgment  and  execution.  (See  ante,  note  738,  p. 
1078,  etseq.;  Jackson,  ex  dem.  Webb,  v.  Roberta  ex'rs,  11  Wend.  433,  435,  per 
Walworth,  Chancellor ;  AUain  v.  Preston,  4Miller's  Lou.  Rep.  13 ;  Stevens  v.  Robert- 
son, 3  Monroe,  99;  Smith  v.  Moreman^  1  id.  164.) 

So,  with  respect  to  deeds  of  land  by  collectors  of  taxes  and  others  acting  under  stat« 
utor/  authority.  A  purchaser  making  title  under  such  a  deed,  will  be  obliged  to  show 
the  proceedings  of  the  officer,  prior  to  its  execution,  such  as  to  entitle  him  to  convey. 
A  leading  case  on  this  subject  is  Williams  v.  Peyton's  lessee,  4  Wheat.  Rep.  77,  where 
the  doctrine  is  fully  explained.  The  defendant,  in  that  case,  claimed  the  land 
as  a  parcfaaser  at  a  sale  made  for  non-payment  of  a  direct  tax  imposed  byactof 
congress  of  July  14th,  1798,  c«  93.  (See  id.  80,  n,  (a.)  )  The  plaintiff  was  the 
original  patentee.  On  the  trial,  the  defendant  proved  the  tax  on  the  land  in  dispute 
to  have  been  Msessed  against  the  plaintiff,  and  also  gave  in  evidence  the  deed  from  the 
officer:  be  further  proved  that  there  were  tenants  on  the  land,  and  that  the  plaintiff 
bad  not  paid  the  tax  nor  redeemed  the  land;  and  then  claimed  that  this  evidence  was 
enough,  prima  facie,  to  show  that  the  land  had  been  duly  advertised  by  the  collector, 
tnd  that  tlie  latter  had  performed  the  other  requisites  of  the  law  of  congress,  so  as  to 
authorize  the  deed.  But  the  court,  Marshall,  C.  J.,  delivering  the  opinion,  held  other- 
wise; saying  that,  as  the  collector  haa  no  general  authority  to  aell  lands  at  his  discre- 
tion for  non-payment  of  tax,  but  a  special  power  to  sell  in  particular  cases  described 
by  the  act,  those  cases  must  exist,  or  the  power  does  not  arise.  It  is  a  naked  power 
not  coupled  with  an  interest;  and,  in  all  such  cases,  the  law  requires  that  every  pre- 
requisite to  the  exercise  of  that  power,  must  precede  its  exercise ;  the  agent  roust  pur- 
sue his  power  or  his  act  will  not  be  sustained  by  it.  As  to  the  deed  being  evidence 
ofthe  acts  which  ought  to  have  preceded  it,  it  was  said,  that  the  party  who  sets  up  a 
title  must  furnish  the  evidence  necessary  to  sustain  it ;  that  if  the  validity  of  the  deed 
depends  on  an  act  tnpim,  the  party  claiming  under  it  is  as  much  bound  to  prove  the 
performance  of  the  act,  as  he  would  be  to  prove  any  matter  of  record  on  which  the 
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validity  of  the  deed  might  depend.  It  forms  a  part  ofhis  title ;  it  is  a  link  in  the  ehaia 
which  is  essential  to  its  continuity,  and  which  it  is  incumbent  on  him  to  preserve.  A 
person  should  examine  these  facts  before  he  becomes  a  purchaser,  and  the  evidence  of 
them  should  be  preserved  as  a  necessary  muniment  of  title.  Therefore,  the  deed,  in 
such  cases,  is  unavailing  entirely,  until  the  performance  of  the  pro-requisites  to  (he 
giving  of  it  be  affirmatively  shown.  (Id.  79,  et  seq.  See  also,  Stead's  ex're.  v. 
Course,  4  Oranch,  403 ;  Parker  v.  Rule's  lessee^  9  id.  64.)  This  doctrine  has  been 
fbliowed  in  Tennessee ;  (Michie  v.  Mullin's  lessee,  5  Hay  w.  Rep.  90 ;)  and  in  New- 
York  ?  (Jackson,  ex  dera.  Cook,  v.  Shepard,  7  Cowen's  Rep.  88.)  The  same  princi- 
ples are  applicable,  in  the  latter  state,  to  the  case  of  a  deed  by  the  comptroller  or  other 
officer,  unless  a  statute  intervenes  to  alter  the  rule.  (Jackson,  ex  dem.  Watson,  v. 
Esty,  7  Wend.  149.  Jackson,  ex  dem.  Clark,  v.  Morse,  18  John.  Rep.  441.  Corn- 
stock  v.  Beardsley,  15  Wend  848.)  So,  also,  in  Virginia.  (Christy  v.  Minor,  4 
Munf.  431 .  Nalle  v.  Fenwick,  4  Rand.  585.)  In  Kentucky,  the  law  presumes,  in  the 
first  instance,  that  the  register,  giving  a  deed  of  lands  sold  for  (axes,  has  complied  wi(h 
all  the  pre-requisites  to  entitle  him  to  do  so.  Hence  the  onus  of  showing  that  the 
lands  had  not  been  advertised  was  thrown  upon  the  party  resisting  the  deed.  (Hick- 
man  v.  Skinner,  3  Monroe,  210,  211.)  The  court  proceed  upon  the  general  doctrine 
of  presumption  in  favor  of  official  acts,  noticed  ante,  note  298,  p.  296, 7.  It  is  difficult 
however,  to  apply  that  doctrine  to  such  cases,  consistent  with  the  decisions  above  quo- 
ted from  the  New-Tork  and  United  States  court  reports ;  and  hence,  Hickman  r 
Skinner,  supra,  xnay  be  regarded  as  oT  questionable  authority.  In  Ohio,  a  deed  from 
the  county  auditor,  for  lands  sold  for  taxes,  cannot  be  received,  without  transcripts  of 
the  various  records  of  the  proceedings  on  which  the  sale  was  founded.  (Garlic's 
lessee  v.  Longworth,  5  Hamm.  Rep.  370,  1,  2, 3,  4,  5.)  And  a  collector's  deed,  in 
that  state,  was  formerly  (whatever  may  be  the  case  now)  no  evidence  of  title,  unless 
the  claimant  proved  every  requisition  of  the  law  bad  been  strictly  complied  with.  Bot 
it  might  be  received  to  show  the  extent  of  possession  claimed  under  it,  without  such 
preliminary  proof.  (Dresback  v.  M'Arthur,  7  Hamm.  Rep.  153, 4.)  In  New  Hamp- 
shire, a  collector's  deed  of  lands  sold  for  taxes  is  not  to  be  received,  unless  the  party 
asserting  it  shows  that  the  collector  complied  with  all  the  substantial  pre-requisitea  of 
the  statute.  "  In  no  case,"  say  the  court,  "  can  a  jury  be  permitted  to  presume  from 
the  mere  production  of  a  collector's  deed,  and  from' proof  of  possession  under  it,  that 
the  sale  was  legal.  Very  few  of  those  sales  have  been  found  to  be  legal.  The  pre- 
sumption is,  in  fact,  against  their  validity."  (Waldr()n  v.  Tuttle,  3  N.  Hamp.  Rep> 
340.  See  S.  C.  8t  S.  P.  4  id.  375.)  As  to  similar  deeds  in  Tennessee  under  their  io- 
callaw,  see  Conrad  v.  Darden,  4  Yerg.  307  ;  Francis'  lessee  v.  Washburn,  5  Hayw. 
Rep.  294 ;  McCarrall's  lessee  v.  Weeks,  id.  246.  See  also,  for  the  doctrine  in  Louis- 
iana, Winter  v.  Thibodeaux,  8  Lou.  Rep.  (Curry)  193;  Reeves  v.  Towle8,10id. 
286  ;  Smith  v.  Corcoran,  7  id.  46 ;  Nancarrow  v.  Weathersbee,  6  Mart  Loo.  Rep. 
N.  S.  347. 

In  Indiana,  where  a  statute  authorized  a  town  collector  of  taxes  to  sell,  but  was  si- 
lent as  to  a  conveyance;  held,  that  he  had  no  power  to  give  a  deed,  and  thai  a  pur- 
chaser under  him  acquVred  no  title.  (Doe,  ex  dem.  Lemon,  v.  Chunn,  I  Blaekf.  Bep. 
836.)    Quere. 
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In  order  to  make  title  uDder  a  deed  of  town  lands  purporting  to  have  been  executed 
by  ihe  trustees  of  the  town,  held,  that  it  was  necessary  to  prove,  not  only  that  the  per- 
sons signing  it  were  trustees,  at  the  time,  but  that  they  cnnstituted  a  majority  of  the 
board.  (Owings  v.  lies,  3  Monroe,  386.)  See  as  to  deeds  by  a  board  or  special  com- 
mittee ofa  corporation  having  a  corporate  seal,  ante,  note  889,  p.  1386, 7. 

Indentures  of  apprenticeship,  made  by  a  court  of  another  state,  acting  under  a  pe- 
culiar local  statute,  cannot  be  received  to  show  a  valid  binding  to  service,  unless  the 
statute  under  which  the  proceeding  took  place  be  given  in  evidence.  This  is  requisite 
that  the  court  may  see  that  it  warrants  the  proceeding.  (Potter  v.  Hyndman,  1  Har- 
riogt.  Rep.  128.) 

The  deeds  above  spoken  of  must  follow  the  power  delegated,  and  must  be.  adapted 
to  its  execution.  Therefore,  where  an  administrator  empowered  to  sell  under  a  de- 
cree of  the  probate  court  in  Connecticut,  executed  a  quit  claim  deed  of  all  his  interest^ 
&c.;  held,  that  as  he  had  no  interest,  the  deed  was  entirely  inoperative;  and  this 
though  the  deed  recited  his  power  under  the  decree,  described  him  as  administrator, 
and  he  signed  it  with  that  addition  to  his  name.  (Griswold  v.  Bigelow,  6  Conn.  Rep. 
S5S.  Also,  per  Hosmer,  C.  J.,  in  Lockwood  v.  Sturdevant,  id.  373, 887.  See  4  Kent's 
Comm.3S4,  5.)  In  respect  to  this  doctrine  as  to  deeds  given  by  an  officer  ofa 
corporation,  see  Hatch's  lessee  v.  Barr,  t  Hamm.  Rep.  390,  stated  ante,  note  889, 
p.  1886, 7. 

One  case  in  Connecticut,  went  so  far  as  to  require,  as  indispensible  to  the  validity  of 
deeds  of  administrators,  under  an  authority  from  the  probate  court,  that  they  should 
ttt  forth,  not  merely  the  power  in  virtue  of  which  the  act  was  done,  but  show  the  rea- 
sons or  grounds  upon  which  it  was  granted,  as  well  as  the  proper  exercise  of  it. 
(Lockwood  V.  Sturdevant,  6  Conn.  Rep.  373.)  Hosmer,  C.  J.,  wlio  delivered  the 
opioioa  in  this  case,  cites  authorities  which  do  not  seem  to  maintain  the  doctrine  he 
advanced.  And,  in  a  later  case,  the  court  agreed  in  overruling  that  decision  so  far  as 
ii  related  to  the  requisites  of  the  deed.    (Watson  v.  Watson,  10  Conn.  Rep.  77.) 

it  is  undoubtedly  usual  for  administrators,  in  deeds  given  by  them,  to  recite  the  pow- 
er under  which  they  act ;  though  a  general  reference  to  it  will  answer.  (Langdon  v. 
Strong,  %  Verm.  Rep.  234.)  And,  it  seems,  where  no  power  is  recited  or  referred  to 
specifically  and  directly,  the  deed  will  be  good,  if  a  sufficient  power  be  shown  to  have 
existed.  (Id.  p.  255.  Griswold  v.  Bigelow,  6  Conn.  Rep.  269,  per  Hosmer,  Ch.  J., 
citing  1  Hob.  160.  4  Kent's  Comm.  344,  5.)  The  character,  however,  in  which  the 
person  giving  the  deed  acted,  should  appear  on  its^face.  (Semble,  Langdon  v.  Strong, 
supra.  Inman  v.  Jackson,  4  Greenl.  Rep.  248.  Watson  v.  Watson,  10  Conn.  Rep. 
77, 87.)  And,  in  New- York,  where  an  executor  or  adminisirator  sells  under  an  or- 
der of  the  surrogate,  he  is  required  by  statute,  to  set  forth  in  the  conveyance,  at  large, 
'  the  original  order  authorizing  a  sale,  and  the  order  confirming  the  same  and  directing 
the  conveyance.    (2  R.  S.  44,  2d  ed.  §  31.) 

The  deed  ofa  collactor  of  taxes  need  not  set  furth  a  compliance  wixh  the  statute,  as 
to  the  acts  to  be  done  by  him  before  giving  the  deed.  It  seems  enough,  that  the  char- 
acter in  which  he  professes  to  give  the  deed  appear.  (Said  in  Inman  v.  Jackson,  4 
Greenl.  Rep.  248.    See  Hickman  v.  Skinner,  3  Monroe,  211.) 

A  sheriff's  deed,  it  has  been  said,  should  show  some  authority  for  selling,  and  its 
character.    (Per  Edmonds,  senator,  in  Jackson,  ex  dem.  Webb,  v.  Roberts'  ex'rs.  11 
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Wend.  485.)  It  has  beeD  held,  however,  that  a  recital  of  the  execution  is  noDeces- 
sary  part  of  a  deed ;  and  hence,  that  a  mis-recital  or  mere  variance  will  not  vitiate,  if 
a  sufficient  power  to  sell  be  in  fact  proved.  (Jackson,  ex  dem.  Martin,  v.  Pratt,  10 
John.  Rep.  S81.  See  McGuire  v.  Kouns,  7  Monroe,  386 ;  Glasgow's  lessee  v. Smith, 
1  Tenn.  Rep.  144, 14d.)  So  as  to  the  judgment.  (Jackson,  ex  dem.  Hill,  v.  Stree- 
ter,  5  Cowen's  Rep.  5S9.)  As  to  contradicting  the  recital  of  the  power  in  a  aberiffa 
deed,  see  Jackson,  ex  dem.  Webb,  v.  Roberts'  ex'rs.  11  Wend.  433.  In  respect  to 
these  recitals  in  New  Jersey  and  Tennessee,  see  Den  v.  Downam,  1  Green's  Rep.  141, 
3.    Rogers  v.  Jennings'  lessee,  3*Yerg.  308. 

One  reason  given  by  Daggett,  C.  J.,  in  Watson  v.  Watson,  10  Conn.  Rep.  77,  su- 
pra, why  nothing  more  is  requisite  than  that  the  deed  ofan  executor,  &c.,  should  iden- 
tify the  order,  and  exhibit  the  capacity  in  which  the  grantor  acted,  is,  that  this  ans- 
wers every  valuable  purpose  ;  inasmuch  as  ifa  more  extended  recital  were  deDiaoded, 
it  would  not  supersede  the  necessity  of  proving  the  facts.  Such  seems  to  be  the  geo' 
eral  doctrine.  The  recital  of  the  power  is  not  evidence,  except  upon  the  same  princi- 
ples which  govern  in  respect  to  recitals  in  other  cases.  (See  id. ;  also,  Inman  v.  Jack' 
son,  4  Greenl.  Rep.  348 ;  Hark)W  v.  Pike,  3  id.  440.)  See  ante,  note  869,  p.  1335,  et 
seq.  So  as  to  recitals  in  the  deed  of  a  collector  of  taxes.  (Inman  v.  Jackson,  4  Greeol. 
Rep.  348.  Williams  v.  Peyton's  lessee,  4  Wheat  Rep.  77.  Jackson,  ex  dem.  Cook, 
V.  Shepard,  7  Cowen's  Rep.  88.  Jackson,  ex  dem.  Watson,  v.  Esty,  7  Wend.  149. 
Harlow  v.  Pike,  3  Greenl.  440.  Smith  v.  Corcoran,  7  Lou.  Rep.  (Curry)  50.  Micbie 
v.  Mullin's  lessee,  5  Hay  w.  90.)  In  respect  to  recitals  in  deeds  of  sherifis,  we  have 
before  remarked,  that  they  do  not  supersede  the  necessity  of  proving  the  power  under 
which  he  acted,  viz.,  the  judgment  and  execution.  (See  ante,  note  738,  p.  1081 ;  Per 
Walworth,  chancellor,  11  Wend.  435  ;  Per  Edmonds,  senator,  id.  433,  4,5,6,7; 
Per  Seward,  senator,  id.  439  ;  Rogers  v.  Jennings'  lessee,  3  Terg.  308.) 

We  have  seen  ante,  note  883,  p.  1369,  thai  in  the  case  of  ancient  deeds,  admissi- 
ble as  such,  without  proof  of  execution,  the  power  under  which  they  were  given  will 
be  presumed.  This  principle,  however,  has  been  held  not  to  apply  to  instances  where 
the  power  is  matter  of  record ;  (e,  g.)  deeds  given  under  the  order  of  a  court;  (Green 
V.  Blake,  1  Fairf.  Rep.  16,  18 ;)  grants  by  a  legislative  committee,  &c.  (Tolman  v. 
Emerson,  4  Pick.  160,  163.) 

In  respect  to  the  presumptions  allowed  in  favor  of  the  acts  of  sherifis,  and  other 
mere  ministerial  officers,  aAer  their  power  has  been  shown,  see  ante,  note  398,  p. 
393,  4 ;  Rogers  v.  Jennings'  lessee,  3  Yerg.  303 ;  Reeder  v.  Barr,  4  Hamm. 
Rep.  459. 

As  to  presumptions  arising  from  lapse  of  time,  possession,  &c.,  in  favor  of  titles  de- 
rived under  sales,  like  those  above  spoken  of,  generally,  see  ante,  note  311,  p*  855,  et 
teq.,  and  particularly  at  p.  361,  3,  3,  et  seq. 
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NOTE  89a— p.  473, 

See  ante,  note  695,  p.  1080,  and  id.  p.  1037,  et  seq.,  as  to  the  conformity  which  must 
exist  between  the  submission  and  the  award,  generally.  See  also  Smith  v.  Spencer, 
1  McCord's  Cb.  93;  McCuHough  v.  Myers,  Hard.  197. 

At  p.  1033,  4  of  that  note,  we  saw,  that  the  power  of  the  arbitrators  having  been 
once  executed  by  making  and  publishing  an  award,  it  is  at  an  end,  and  they  have  no 
right  to  make  another.  See,  to  the  same  point,  Lansdale  v.  Kendall,  4  Dana,  613 ; 
Martin  v.Oneal,  2  Litt.  Rep.  54 ;  Cleveland  v.  Dixon,  1  J.  J.  Marsh.  228.  Nor  can  they 
alter  the  one  made.  (Caldwell  on  Arb.  69,  70.)  Further,  in  respect  to  the  validity 
of  awards  as  depending  upon  various  circumstances,  see  the  note  above  referred  to  ; 
also  Thomas  v.  Harrdp,  1  Sim.  &  Stu.  524 ;  Haggett  v.  Welsh,  1  Sim.  134.  A  submis- 
sion by  a  husband  of  a  codtroversy  concerning  his  wife's  land,  can  only  affect  his  inter- 
est (Miloer  v.  Turner's  heir^,  4  Monroe,  247.    S^e  ante,  note  695,  p.  1035.) 


NOTE  893— p,  473. 
S.  P.  Pedler  v.  Paige,  1  Mood.  &  Rob.  258. 


NOTE  894— p.  473. 


A  party  may  call  a  subscribing  witness  interested  against  him  so  as  to  exclude  him 
from  testifying,  and  compel  him  to  give  evidence ;  (Price  v.  Wood,  7  Monroe,  223 ;) 
but  he  is  not  obliged  to  do  so.  He  may  show  his  interest,  and  then  resort  to  proof  of 
Vw  hand-writing.  (See  ante,  note  881 ,  p.  1265,  el  seq.)  And  where  the  witness'  interest 
is  in  favor  of  the  party,  he  may  do  the  same  thing.  He  is  not  obliged  to  call  him  in  or- 
der to  see  whether  the  other  party  will  object.  (Crowell  v.  Kirk,  5  Dev.  357,  per 
Ruffio,  J.)  But  the  incompetency  of  the  witness  must  be  shown.  The  court  have 
no  right,  on  inspection  and  from  the  identity  of  name  merely,  to  infer  that  the  subscri- 
oiog  witness  is  a  party  to  the  instrument,  and  allow  evidence  of  his  hand- writing. 
(JacksoD,  ex  dem.  Bowman,  v.  Christman,  4  Wend.  277,  8, 283.) 


NOTE  895— p.  473. 

It  is  to  be  presumed,  in  the  first  instance,  that  the  subscribing  witnesses  were  pres- 
ent, and  attested  all  that  their  signature  to  the  instrument  purports.  (See  Sigfried 
▼•  Levan,  6Serg.  &  Rawle,  311 ;  Whitaker  v.  Salisbury,  15  Pick.  544.)  Hence,  they 
csnnot  be  dispensed  with,  on  the  mere  suggestion  of  the  party  that  they  know  nothing 
of  the  execution.  (See  Whitaker  v.'Salisbury,  supra.)  But  where  there  was  distinct 
evidence  that  they  were  not  present  at  the  execution,  and  not  the  slightest  probability 
^t  their  testimony  eould  throw  any  light  on  that  question,  the  court  allowed  the  ex- 
ecQtkm  to  be  proved,  as  if  the  instrument  bad  not  been  attested.  (Taylor  v.  Meekly, 
4  Ifealea'  Rep.  79.)    See  Harding  ▼.  Cragie,  8  Verm.  Rep.  501,  508. 
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The  circumstances  enumerated  in  the  text  have  been  very  uniformly  held  sufficient 
to  dispense  with  the  sabscribing  witneasess. 

Where  the  absence  ofthe  subscribing  witness  is  relied  on,  it  is  not  necessary  that  be 
should  be  out  ofthe  country;  but,  absence  beyond  the  process  or  jurisdiction  of  the 
court,  is  enough  to  allow  a  resort  to  inferior  evidence.    (Ckrk  v.  SandersoD,  S  Bioo. 
Rep.  192.    Jackson,  ex  dem.  Edson,  y.  Gager,  5  Cowen's  Rep.  383.    M'Phersoo  y. 
Rathbone,  1 1  Wend.  98,  9.    Pelletreau  v.  Jackson,  id.  123.    S.  C.  in  error  under  title 
of  Jackson,  ex  dem.  Varick,  v.  Waldron,  13  id.  178.    Homer  v.  Wallis,  11  Mass- 
Rep.  309.    Sluby  v.  Champlin,  4  John.  Rep.  461.    Engles  v.  Bruington,  4  Yeates' 
Rep.  345.    Hempstead  v.  Bird,  2  Day's  Rep.  293.    Ungles  v.  Graves,  2  Blackf. 
Rep.  191.)    In  North  Carolina  it  has  been  held,  that  a  mere  temporary  absence  wiD 
not  answer,  even  though  the  witness  be  sick  also.    (Gordon  v.  Payne,  Martin's  K. 
Car.  Rep.  72.    Harvey  v.  Jones,  id.  41.)    It  is  not  required  that  a  commissioD  be  sent, 
if  the  witness  is  out  ofthe  state,  or  at  any  place  where  his  personal  attendance  before 
the  commissioners  cannot  be  enforced.    (See  the  cases  supra,  particularly  Clark  v. 
Sanderson,  and  what  is  there  said  by  Yeates,  J.,  at  p.  196, 7 ;  also  Irving  v.  Irving,  3 
Hay w.  Rep.  27,  8 ;  Sentney  v.  Overton,  4  Bibb,  445 ;  Den  v.  Van  Houten,  5  Halel 
Rep.  270;  Jones  v.  Cooprider,  t  Blackf.  47  and  note  (1)  at  p.  48,  9;  Ford  v.  Hale,  1 
Monroe,  23;  Barfield  v.  Hewlett,  4  Miller's  Lou.  Rep.  118;  Crouse  v.  Duffield,18 
Mart.  Lou.  Rep.  539 ;  Lynch  v.  Postlethwaite,  7  id.  69,  209.)    Otherwise,  in  Ver- 
mont, where   the  witness'  residence  is  known,  and  he  lives  within  a  reasonable  dis- 
tance from  the  place  of  trial.    (Rich  v.  Trimble,  2  Tyl.  Rep.  349.)    A  similar  doc- 
trine has  been  held  in  Tennessee.    (Love  v.  Pay  ton,  1  Tenn.  Rep.  (Overton)  255, 
Shepherd  v.  Goss,  id.  487.)    But,  in  the  latter  state,  the  rule  is  now  in  accordance 
with  the  general  course  of  adjudication  in  other  states.    (Stump  v.  Hughes,  5  Hayw. 
Rep.  93.    Irving  v.  Irving,  2  id.  27, 8.)    In  a  case  of  absence  from  the  state,  you  mayi 
in  general,  resort  at  once  to  the  next  best  evidence.    But,  if  the  witness  is  in  the  state, 
so  that  you  can  oblige  him  to  appear  before  the  commissioners,  it  is  otherwise. 
(Hautz  V.  Bought,  2  Ser.  &  Rawle,  349.)    In  New- York,  where  the  trial  was  in  On- 
ondaga county,  and  a  subscribing  witness  was  in  Duchess,  who,  from  age  and  ill 
health,  was  shown  incapable  of  attending  as  a  witness,  held,  that  the  instrument  could 
not  be  established  by  proof  of  the  witness'  hand-writing;  but  his  examination  under 
an  order  ofthe  court,  or  under  the  statute,  should  have  been  taken,  as  then  bemigbt 
have  been  cross-examined.    (Jackson,  ex  dem.  Bond,  v.  Root,  18  John.  Rep.  60.) 

If  there  is  ground  for  presuming  that  the  witness'  absence  from  the  state  is  collusive 
and  was  procured  by  the  party  in  order  to  be  let  in  to  give  secondary  evidence,  the 
testimony  of  the  witness  will  not  be  dispensed  with.  (See  per  Tilghman,  C.  J.,  and 
Yeates,  J.,  in  Clark  v.  Sanderson,  3  Binn.  Rep.  195, 198.) 

If  the  witness  cannot  be  found  upon  dilligent  enquiry,  it  is  the  same  as  if  he  were 
proved  dead  or  technically  absent.  (Clark  v.  Sanderson,  3  Binn.  Rep.  192.  Jackson, 
ex  dem.  Edson,  v.  Gager,  5  Cowen's  Rep.  383.  Jackson,  ex  dem.  Woodruff;  v.  Co- 
dy, 9  id.  140.  Ingram  v.  Hall,  1  Hayw.  Rep.  207.  Jackson,  ex  dem.  Bond,  v.  Roof, 
18  John.  Rep.  60,  66.  Whittemore  v.  Brooks,  1  Greenl.  Rep.  69,  60.  Slulqrv- 
Champlin,  4  John.  Rep.  461.  Baker  v.  Blount,  2  Hay  w.  Rep.  404.  Jackson,  ex 
,dem.  Lansing,  v.  Chamberlain,  8  Wend.  620.  Note,  to  Jones  v.  Cooprider,  1  BlackC 
Rop.  49.    Spring  v.  South  Carolina  Ins.  CJo.  $  Wheat.  269.) 
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Y^  iiat  shall,  amount  to  dilllgent  enquiry  is  a  question  to  be  decided  by  the  court,  and 
^^p^fjds  so  much  upon  tlie  circumstances  of  ^ach  case,  that  no  rule  very  generally  ap- 
^^tjle  can  be  laid  down  with  regard  to  it.    The  principle  to  be  extracted  from  the 
caae«  aceins  to  be,  that  the  court  must  be  satisfied  that  a  diHigent  and  bona  fide  search 
fextt*®  subscribing  witness,  has  been  made.    (Per  Tracy,  senator,  in  Jaclcson,  ex 
icm-  Varick,  v.  Waldron,  IS  Wend.  199.)    The  rufes  and  practice  of  the  courts  leave 
\V«a  point  with  some  latitude  of  discretion.    (Per  Kent,  C.  J.,  in  Jackson,  ex  dem. 
Lwtngston,  v.  Barton,  1 1  John.  Rep.  65.)    But  this  means  a  sound  legal  discretion — 
a  discretion  itself  the  subject  of  review.    (Per  Tracy,  senator,  Jackson,  ex  dero.  Var- 
ic\[,v.  Waldron,  supra.)  The  requisition  for  the  subscribing  witnesses  is  not,  however, 
to  be  pushed  beyond  a  reasonable  extent ;  and  if  the  party  show  that  he  has  neglected 
nothing  in  the  way  of  search,  enquiry,  &c.,  which  afibrded  a  rational  hope  of  pro- 
curing them,  this  is  all  that  the  law  will  exact.    (Conrad  v.  Farrow,  5  Watts'  Rep 
5S7.) 

lo  the  following  cases  it  was  held  that  due  dilligencc  had  been  used : — Where  enqui- 
ry appeared  to  have  been  made  for  the  subscribing  witness  to  a  bond,  at  the  house  of 
tbe  obligor  and  obKgee,  Without  being  able  to  obtain  any  intelligence  ofsucb  a  person. 
(Cunliffe  V.  SeHon,  2  East,  18S.)    So,  where  proof  was  adduced  that  dilligeut  inquiry 
wasinade  at  the  witness'  usual  residence,  and  that  the  inquirer  was  told,  as  well  there 
*s  by  the  witness'  father,  that  he  had  absconded  to  avoid  his  creditors  and  was  not  to 
be  found.    (Crosby  v.  Percy,  1  Taunt.  Rep.  SW.)    Also,  where  it  appeared  that  tbe 
^tnen  bad  been  a  pauper  inR.,  and  that  inquiry  had  been  made  there  of  the  select- 
Bi^n,  overseers  of  the  poor,  and  others,  who  said  that  the  witness  had  gone  to  see  his 
r^batioDS  in  C,  out  of  the  state;  it  being  shown  further  by  another  witness  that, 
tl^oot  eighteen  days  before,  he  saw  the  attesting  witness  get  into  a  stage,  and  under- 
Bti^od  he  was  going  to  C.    (Dudley  v.  Sumner,  5  Mass.  Rep.  444.)    So  where^  a  fort- 
Ai^fat  bdlbre  the  trial,  fruitless  inquiry  was  made  of  the  clerk  and  agent  of  the  witness; 
fiv^«  or  six  days  before  the  trial,  a  like  inquiry  was  made  at  his  house,  of  his  wife  and 
>e-Tvant,  but  without  obtaining  any  information ;  and  a  bailiff  from  whom  the  witness 
^ivid escaped  swore  that  be  had  searched  and  could  not  find  him.    (Morgan  v.  Mor- 
gan, 9  Bing.  359.)    And  where  it  was  shown  that  the  witness  had  been  enquired  Bf- 
te-r,  at  the  request  of  the  attorney,  (by  one  who  knew  him,  but  who  had  not  seen  him 
^  1*  eighteen  months,)  at  coffee-houses,  and  other  places  where  he  thought  he  might 
I^^ar  of  bim,  and  without  success ;  held  sufiicient,  without  showing  inquiry  made  of  the 
Parties  who  executed  the  agreement.    (Bvans  v.  Curtis,  2  Carr.  &  Payne,  296.) 
^^here  it  appeared  that  a  witness  once  resided  at  a  particular  place  within  the  juris- 
diction of  the  court,  several  years  ago,  faithful  and  fruitless  idquirtes  made  there,  to 
'^^certain  where  she  removed  to^  have  been  held  sufiicient.    (Pelletreau  v.  Jackson,  ]  1 
^^^cnd.  no,  112, 123.    See  S.  C.  on  error  under  title  Jackson,  ex  dem.  Varick,  v. 
'^^aldron,  13  Wend.  178.) 

Sometimes  the  witnesses'  past  residence  at  any  one  period  cannot  be  identified.  A 
P^rty  finds  names  subscribed  to  the  attestation  clause,  without  a  visible  ligament  of 
connection  with  any  thing  else  in  the  known  world.  This  is  apt  to  be  so  in  regard  to 
ol^  transactions ;  and  it  may,  sometimes,  be  so  too  with  those  of  more  recent  date.  In 
>^ch  cases,  where  no  patticular  avenue  to  a  knowledge  of  them  promises  to  be  more 
P^^QCtive  than  another,  it  is  bard  for  a  party  to  detennine  what  to  do.    Clearfy  at 
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BMWt,  nothing  more  would  be  required  of  him  than  that  be  should  go  where  the  iostru- 
ment  was  executed,  if  he  can  ascertain  the  place^  or  where  the  party  or  parties  execu» . 
ting  it  resided,  and,  if  he  was  unsuccessful  in  his  inquiries,  that  would  seem  sufficieot 
(See  Jackson,  ex  dem.  Woodruff,  v.  Cody,  9  Cowen's  Rep.  140.)  See  M'Geonis  ?. 
Allison,  10  Ser.  &  Rawle,  199;  Anon.  Godbolt,  326 ;  Gresl.  £q;  £v.  178.  In  Jack- 
son, ex^dem.  Woodruff,  v.  Cody,  supra,  the  inquiry  was,  principally,  at  the  place  where 
the  deed  described  the  grantor  as  residing ;  and  there  was  also  an  advertiaement  id- 
aerted  in  a  newspaper  of  that  place ;  and  nothing  appearing  to  show  that  further  in- 
quiry would  have  been  likely  to  prove  availing,  it  was  deemed  sufficient.  The  ad?er- 
tisement  in  the  newspaper  was  probably  well  enough,  but  not  necessary.  (See  per 
Le  Blanc,  J.,  in  Cunliffe  v.  Seflon,  2  East,  18S,  188;  Per  Mansfiek),  C.  J.,  in  Crosby 
V.  Percy,  1  Taunt.  Rep.  865,  6.)  If  the  person  enquiring,  in  such  case,  should  ascer- 
tain that  the  witness  resided  or  was  seen  at  some  subsequent  period,  at  a  particular 
place,  inquiry  should  doubtless  appear  to  have  been  made  there,  if  that  was  within 
the  jurisdiction  of  the  court,  and  there  was  no  evidence  that  the  witness  had  lef\  such 
place  ;  but  if  he  only  received  vague  information,  such  as,  that  a  person  of  that  name 
had  iefl,  and  "  gone  down  the  river,"  or  "  oyer  the  mountain,"  &c.,  it  will  not  be  re- 
quired that  he  should  have  followed  him.  (Conrad  v.  Farrow,  6  Watts'  Rep.  536. 
687,  8.)  See  Whittemore  v.  Brooks,  1  Greenl.  Rep.  59.  Where  enquiry  was  made 
among  the  former  acquaintances  of  the  witness,  fourteen  miles  from  wheie  she  was 
last  known  to  live,  who  bad  nut  heard  of  her  for  thirty  years,  and  it  appeared  that  the 
family  in  which  she  resided  had  \e(i  the  state  many  years  ago;  held,  that  a  reasonable 
presumption  of  her  deatli  or  absence  was  made  out ;  though  enquiry  at  the  place  of  her 
last  known  residence  would  have  been  more  satisfactory  .(Jackson,  ex  dem.  Lansing, 
V.  Chamherlain,  8  Wend.  620,  623,  4.)  In  Cooke  v.  Woodrow,  5  Cranch,  19,  the 
subscribing  witness  '*  had,  upwards  of  a  year  ago,  left  the  district  of  Columbia;"  be- 
fore he  Iefl  he  declared  his  intention  of  going  "  to  the  northward,  that  is  to  say,  to 
Philadelphia  or  New- York,  and  said  he  had  a  wife  in  New- York."  The  witness  went 
from  said  district  to  Norfolk ;  when  he  got  there,  he  declared  he  shoukl  go  on  farther 
south,  but  where  was  not  known ;  and  the  person  testifying  to  tliese  facts,  said  he  had 
not  heard  of  the  subscribing  witness  for  the  last  twelve  months.  The  cause  was  tried 
in  the  circuit  court  of  the  district  of  Columbia ;  and  besides  what  is  slated  above,  it 
was  shown  that  a  subpoena  had  issued  to  the  marshal  of  the  district,  and  that  the 
marshal  could  not  find  the  witness  in  the  district  The  circuit  court  refused  to  al- 
low inferior  evidence  to  be  given  under  these  circumstances,  which  decision  was  af- 
firmed on  error;  and  per  Marshall,  C.  J.,  who  delivered  the  final  opinion — "In  the 
present  case,  it  does  not  appear  to  the  court  that  the  testimony  of  the  subscribing  wit- 
ness could  not  have  been  obtained,  if  proper  diliigence  had  been  used  for  that  pur- 
pose. It  does  not  appear  that  the  witness  had  ever  Iefl  Norfolk.  It  is  not  stated 
that  any  inquiry  concerning  him  had  been  made  there.  If  such  inquiry  had  beea 
made,  and  he  could  not  be  found,  evidence  of  his  hand-writing  might  have  been  per- 
mitted." (Id.  p.  14.)  In  Warden  ▼.  Fermor,  2  Camp.  Rep.  982,  a  person  who  bad 
been  clerk  to  the  witness  swore,  that  the  hitter  disappeared  about  a  year  ago,  and 
had  not  since  been  heard  of;  another  swore  that  he  had  repeatedly  called  at  the  wit- 
ness'  ofBce  in  Seething  Lane,  without  being  able  to  learn  any  tidings  of  him.  But  no 
evidence  was  given  of  an  inquiry  at  the  house  the  witneis  had  occupied  at  Sydenham* 
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Lord  Ellenborough  mid  it  was  possible  thie  witness  mi^ht  have  been  shut  up  there  all 
the  time,  and  that  his  attendance  might  have  been  enforced  by  a  subpcena ;  and  there- 
fore refused  to  allow  inferior  evidence  without  some  further  account  of  him.  (Id. 
283,4.) 

The  party  should  make  his  enquiry  and  search  in  proper  season,    (See  Mills  v. 
Twist,  8  John.  Rep.  121,  stated  infra.)    He  should  likewise,  in  order  that  there  may 
be  no  doubt  as  to  the  bona  fides  of  the  search,  carry  with  him  a  subpcBna.    (See 
Whiltemore  v.  Brooks,  1  Green].  Rep.  59.)    But,  where  the  only  subscribing  witness 
to  a  receipt  had  made  a  deposition,  and  seven  days  before  the  trial  went  out  of  the 
)un8diction  of  the  court,  not  having  been  subpoensd,  but  without  the  party  being  ap- 
prised of  his  intention ;  held,  that  his  hand- writing  might  be  proved.    (Hamilton  V. 
McGuire,  S  Serg.  &  Rawle,  478.)    Otherwise,  it  seems,  where  there  is  ground  for 
iu{^iDg  collusion  between  the  witness  and  the  party  seeking  to  introduce  the  infe- 
rior eTideoce.    (See  Gresl.  £q.  £v.  178,  9 ;  also  infra.) 

The  necessity  of  an  actual  inquiry  may  be  superseded  by  presumptions  arising  from 
the  circumstances.  Thus,  where  an  attested  instrument  was  executed  out  of  the 
state,  the  court  presumed  the  witnesses  resided  there,  and  allowed  inferior  proof. 
(Barfield  v.  Hewlett,  4  Mill.  Lou.  Rep.  118.  Grouse  v.  Duffield,  19  Mart.  Lou.  Rep. 
539.)  In  a  case  tried  in  1813,  where  a  deed  executed  at  New- York  44  years  previ- 
ous, to  which  A.  &  M.  were  subscribing  witnesses,  was  offered,  and  S.,  a  merchant 
of  N.  T.,  testified  that  he  had  lived  in  that  city  before  and  since  the  date  of  the  deed, 
that  he  knew  A.,  whose  hand-writing  he  identified,  but  did  not  know  M.,  and  had 
made  no  inquiry  a(\er  him ;  held,  that  the  impossibility  of  procuring  the  witness  might 
be  presumed.  (Jackson,  ex  dem.  Livingston,  v.  Burton,  11  John.  Rep.  64.)  In 
Warden  v.  Fermor,  3  C/ampb.  283,  proof  of  a  commission  of  bankruptcy  against  the* 
witness,  and  that  he  had  not  surrendered,  though  the  commission  had  issued  twelve 
months  before,  washeld  sufficient,  prima  facie,  to  allow  secondary  evidence.  ''  As 
W.,  (the  witness)  did  not  appear  to  his  commission,''  said  Lord  Ellenborough,  "  I 
must  presume  he  was  out  of  the  kingdom.  Had  he  been  at  S.  (the  wimess'  last  resi- 
dence,) at  the  time  fixed  for  his  surrender,  I  must  suppose  he  would  have  surrendered, 
to  save  himself  from  a  capital  felony."  (Id.  S84,  6.)  But,  where  the  enquirer  swore 
lie  had  learned  that  the  attesting  witness  kept  out  of  the  way  to  avoid  an  arrest ;  held, 
XH)t  sufficient,  though  he  was  the  son  of  the  opposite  party.  (Pytt  v.  Griffith,  6  Moore, 
^S8.)    See  note  to  Booker  v.  Bowles,  3  Blackf.  93. 

In  some  cases  the  courts,  in  determining  the  amount  of  dilligence  to  be  required  in 
searching  for  ihe  witness,  seem  to  have  placed  stress  on  the  circumstance  that  the  pa- 
per attested  by  him  was  comparatively  unimportant  in  the  cause.    (See  per  Msnsfield^ 
^-  J.,  delivering  the  opinion  in  Crosby  v.  Percy,  1  Taunt.  Rep.  364,  5, 6.    Gresl.  Eq. 
1^7. 178.)    But  in  Wardeli  v.  Fermor,  3  Camp.  Rep.  383,  ^4,  Lord  Ellenborough 
^id,  in  allusion  to  the  dictum  in  Crosby  v.  Percy,  supra, "  I  am  disposed  to  treat 
"Whatever  falls  from  the  learned  chief  justice  of  the  common  pleas  with  the  greatest  re- 
spect ;  but  I  do  not  see  how  secondary  evidence  is  to  be  admitted  or  rejected  accord- 
><ig  to  the  nature  of  the  deed  to  be  proved.    It  must  depend  upon  the  possibility  of 
X^i^uring  the  attendance  of  the  attesting  witness ;  not  upon  the  testimony  he  is  likely 
^*=>give."    See  also,  McConnell  v.  Brown,  Litt.  Sel.  Gas*  461,  S,  3,  stated  ante, 
«^<He878,p.  1264. 
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An  evident  design  of  the  witness  fraudulently  to  withhold  his  testimony  from  the 
party  requiring  it,  will,  many  times,  be  a  circumstance  of  considerable  importance, 
in  determining  whether  further  efforts  to  procure  him  should  have  been  made.  (Ba- 
ker V.  Blount,  3  Hayw.  Rep.  404.)  See  Kay  v.  Brookman,  3  Carr.  &  Payne,  555; 
Burt  V*  Walker,  4  Barn.  &  Aid.  697;  Gresl.  Eq.  Ev.  178.  Particulariy  if  there  be 
ground  for  supposing  collusion  between  the  witness  and  the  party  against  whom  he  is 
to  testify.  (Mills  v.  Twist,  8  John.  Rep.  1^1.  Hill  v.  Phillips,  5  Carr.  &  Payne, 
859.  Gresl.  Eq.  Ev.  178.)  Indeed,  if  it  be  shown  that  the  witness  is  kept  out  of  the 
way,  at  the  instance  of  such  party,  this  would  seem  of  itself,  a  sufficient  ground  for  al- 
lowing the  other  side  to  prove  the  witness'  hand-writing.  (See  per  Borough  &  Park, 
Js.,  in  Pytt  V.  Moore,  6  Moore,  589 ;  Per  Heath,  J.  in  Gibson  v.  Minet,  1  H.  Black. 
623 ;  Per  Haywood,  J.  in  Ingram  v.  Hall,  1  Hayw.  Rep.  207.)  But  this  will  not  be 
presumed  from  the  mere  fact  that  the  witness  is  the  son  of  the  party  against  whom 
he  is  sought  to  be  used.  (Id.)  Where  the  witnesses  were  the  defendant's  sons,  (ooe 
of  whom,  however,  was  of  age,  and  not  living  with  him,)  and  the  plaintiff  did  not  at- 
tempt to  subpcEna  them  till  the  day  previous  to  the  circuit,  when  he  inquired  of  the  de- 
fendant concerning  them,  who  told  him  that  they  had  gone  on  a  journey  a  few  days 
before  to  the  west,  which  was  false,  one  of  them  having  been  seen  at  his  house  on  the 
same  day  or  the  night  previous ;  held,  that  these  facts  were  not  sufficient  to  lay  a 
foundation  for  proving  the  execution  of  the  instrument  by  inferior  evidence ;  and  this, 
notwithstanding  an  officer  had  been  employed  by  the  plaintiff,  who,  on  the  day  afier 
his  interview  with  the  defendant,  inade  djlligent  search  and  could  not  find  the  wit- 
nesses. These  facts,  say  the  court,  would  have  been  a  sufficient  excuse  for  not  bring- 
ing on  the  trial;  and  might,  perhaps,  be  ground  for  a  rule  to  help  the  party,  if  the 
same  deception  should  be  repeated.  They  speak  of  Cunliffe  v.  Sefton,  and  Crosby  ▼. 
Percy,  supra,  as  the  strongest  in  favor  of  a  reiaxatbn  of  the  rule,  but  regard  tbem  as 
by  no  means  reaching  the  principal  case ;  for  in  the  latter,  timely  and  sufficient  diRi- 
gence  was  not  shown.  (Mills  v.  Twist,  8  Joha.  Rep.  121.)  See  Pytt  v.  Griffith,  6 
Moore,  638. 

The  enquiry  must  be  bona  fide.  Where  there  is  reason  to  suspect  collusion  between 
the  party  seeking  to  give  secondary  evidence,  and  the  witness,  a  rigid  account  of  him 
will  be  required.  (See  perTilghman,  €.  J.,  and  Yeates,  J.  in  Clark  v.  Sanderson,  3 
Binn.  Rep.  195, 198;  Crosby  v.  Percy,  1  Taunt.  865.) 

Parties  to  the  suit,  and  persons  interested,  according  to  the  rule  almost  universally 
recognized  in  the  United  States,  are  competent  to  testify  on  the  question  of  due  search, 
absence,  death,  &c.;  as  to  a  subscribing  witness;  and,  indeed,  in  respect  to  most  of 
the  facts  necessary  for  the  admission  of  evidence  of  the  subscribing  witness'  hand-wri- 
ting. Interest,  or  the  fact  of  the  person  called  being  a  party  to  the  record,  cannot,  in 
general,  operate  as  a  ground  of  exclusion,  if  he  is  competent  in  other  respects.  (See 
thecases cited  ante,  note  122,  p.  188,  also,  ante,  note  861,  p.  1217,  1218.) 

The  rule  as  to  the  nature  of  the  testimony  admissible  with  a  view  of  proving  the 
death,  absence,  &c.,  of  the  subscribing  witnesses,  will  not,  we  apprehend,  be  found  ma- 
terially different  from  that  which  prevails  where  similar  facts  are  required  to  be  es- 
tablished in  other  cases.  How  far  hearsay  may  be  received  on  these  preliminary 
questions,  does  not  appear  to  be  very  accurately  defined  in  any  of  the  numerous  de- 
cisions under  this  bead.    They  generally  exhibit,  however,  a  good  deal  of  latitude  in 
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^v^rtbnkr,  anowiiig  the  penon  making  search  (or  tbe  witneaa  to  detail  nearly  eve* 
Tj  ^D^  which  he  was  told  bj  those  of  whom  he  inquired.    The  case  of  Doe,  ex  dem« 
JohoKm,  V.  Johnson,  d  Cbitu  Rep.  196,  speaks  directly  to  this  point.    There,  evi« 
denee  was  given  of  the  witness  having  gone  to  sea  upwards  of  twenty  years  ago,  and 
that  be  had  not  since  been  heard  of,  exoept  that  some  time  back  he  called  on  his  broth* 
er ;  the  party  also  showed  that  the  brother  had  been  applied  to,  and  that  he  said  he 
knew  nothing  of  it.    Garrow,  B.,  who  tried  the  cause,  adjudged  the  evidence  insufii- 
cieat  to  admit  proof  of  hand-^writing,  and  a  verdict  was  taken  with  liberty  to  move  to 
set  it  aside.    Phillips  accordingly  moved ;  and  referred  to  Crosby  v.  Percy,  supra,  to 
Bbow  that  the  brother's  answer,  upon  enquiry  of  him,  was  admissible.    But,  per  Lord 
£^ieoborough — '*  The  answer  in  that  case  was  that  a  party  had  absconded  to  avoid 
Jbia  creditors;  besides  which,  other  circumstances  induced  the  court  to  admit  seconda- 
ry evidence ;  here,  the  evidence  of  what  the  brother  said  clearly  could  not  have  been 
received,  since  it  was  a  fact ;  but  the  evidence  that  enquiries  were  frequently  made, 
aikd  the  parties  knew  nothing  of  the  man,  might  certainly  have  been  admitted."    (Id. 
197.)    Pbiilips  further  contended  that,  in  cases  of  written  instruments,  evidence  is  al- 
ways given  of  answers  to  enquiries  as  to  the  existence  of  papers,  and  of  search  made 
a£\er  them.    But  6y  the  Court:  "  The  evidence  of  what  the  brother  said  cannot  cer- 
tainly be  admitted,  whilst  the  brother  himself  could  have  been  called.    The  only  evi- 
dence admissible,  is  the  general  evidence  that  unsuccessful  enquiries  were  made,  but 
not  (be  particular  fiicts.''    The  evidence  was  held  sufficient,  however,  independent  of 
the  brother's  answer.    (See  S.  C.  somewhat  differently  stated  at  p.  474,  of  the  text, 
in  note.   And  see  also  per  Cowen,  J.,  in  Vandyne  v.  Thayer,  19  Wend.  162, 165.) 
Where  general  answers  to  enquiries  made  concerning  a  person  sre  given  in  evidence, 
it  is  doubtless  proper  for  the  other  side  to  go  into  particulars,  and  show  precisely  what 
snswers  were  jpven,  so  as  to  test  the  bona  fides  and  dilligence  of  the  search.    Further 
on  this  subject,  see  the  notes  under  tbe  head  of  hearsay. 


NOTE  896— p.  474. 

i  Stark.  £v.  837,  6th  Am.  ed.    See  Love  v.  Payton,  1  Tenn.  Rep.  (Overt.)  355. 

The  subject  of  the  text  viz.,  what  will  be  sufficient  to  dispense  with  the  necessity  of 
producing  subscribing  witnesses  so  as  to  allow  you  to  prove  their  hand-writing,  may  re- 
vive additional  illustratbn  from  some  cases  cited  ante,  note  441,  p.  576,  7, 8.  See  al- 
^  sot},  notes  654,  5,  p.  933. 


NOTE  897— p.  474. 


lo  eases  proper  for  resorting  to  the  hand  writing  of  the  subscribing  witness,  the 
Presumption  in  general  is,  that  what  he  has  attested  did  take  place ;  and  hence,  proof 
^  hia  hand  writing  will,  ordinarily,  make  out  the  execution  sufficiently  to  aUow  the 
'^Jstniment  to  be  read  in  evidence.  .  (Sigfried  v.  Levan,  6  Se^.  &  Rawle,  311.  Mil- 
Ws  estate,  3  Rawle,  317, 318.  Pelletreau  v.  Jackson,  1 1  Wend.  1 10.  McPherson 
^.  Eathbooc,  id.  96.    Lush  v.  Druse,  4  id.  313.    Ingram  v.  Hall»  X  Hay w.  Rep.  207. 
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SomerviUe  v.  SolKviDt,  1  Call's  Rep.  560,  661.  JaekaoD,  ex  dem.  Yariek,  v.  Wal- 
dron,  IS  Wend.  178.  Carroll  ▼•  Norwood,!  Harr.  &  John.  174,  175.  Ross  7. 
Gould,  5  GreenL  Rep.  304.  Whittemore  ▼.  Bnx^a,  1  id.  6S,  note.  Mott  v.  Dough- 
ty, I  John.  Caa.  330.  Shihy  v.  Cham^in,  4  id.  461.  Jones  ▼.  Brinkley,  1  Hayw. 
Rep.  30.  Jones  t.  Blount,  id.  388.  LautermQcfa  v.  &neagy,  8  Serg.  8c  Rawie,  S09. 
Hamilton  v.  Marsden,  6  Binn.  Rep.  45.  Smith  v.  Chamberlain,  8  N.  fiamp.  Rep. 
440.  Parker's  ex'rs  v.  Fassit,  1  Harr.  8l.  John.  887.  Jackson,  ex  dem.  Bond,  v. 
Root,  18  John.  Rep.  60,  66.  Murdock  ▼.  Hunter's  rep's,  1  Brock.  Rep.  185.  Gil* 
liam's  adm'r  ▼.  Perkinson'a  adm'r,  4  Rand.  335.  Famsworth  v.  Briggs,  6  N.  Hamp. 
Rep.  561.  Clark's  lessee  v.  Courtney,  5  Peters'  Rep.  819.  Den  v.  Van  Houteo,  5 
Halst.  Rep.  378.  Patterson  v.  Tucker,  4  id.  833.  Winn  t.  PaUerson,  9  Peters'  Repi 
674,  675,  676.)  How  lar  the  rule  will  need  to  be  qualified,  as  it  respects  deeds, 
where  the  instrument  does  not  purport  in  the  body  of  it,  or  in  the  attestation  clause,  to 
have  been  sealed,  and  the  only  evidence  of  an  intent  to  seal  is  an  ink  scroll  oppoaite 
the  party's  name,  may  be  gathered  from  several  eases,  ante,  note  884,  p.  1877  et  aeq. 

Before  being  allowed  to  prove  the  instrument  by  evidence  of  the  witness'  band 
writing,  the  non-production  of  all  the  witnesses,  if  there  be  more  than  one,  must  be 
duly  accounted  for.  (Jackson,  ex  dem.  Edson,  v.  Gager,  5  Cowen's  Rep.  58S. 
Davison's  lessee  v.  Bloomer,  1  Dall.  Rep.  138.  Jackson,  ex  dem.  Woodruff,  v.Codv, 
9  Cowen's  Rep.  140.  Jackson,  ex  dem.  Bond,  v.  Root,  18  John,  Rep.  60.  Haata 
V.  Rough,  3  Serg.  &  RawIe,  849.  Whittemore  v.  Brooks,  1  Greenl.  57,  59.  Shep- 
herd V.  Goss,  1  Tenn.  Rep.  487.  1  Stark.  Ev.  838,  6th  Am.  ed.  Jackson,  ex  dem. 
Bowman,  v.  Christman,  4  Wend.  377.  Stump  v.  Hughes,  5  Hayw.  Rep.  98.  Jooea 
V.  Cooprider,  1  Blackf.  Hep.  47,  49,  note  (1.)    Booker  v.  Bowles,  3  id.  90.) 

Where  all  the  witnesses  to  a  deed  or  other  instrument  are  dead,  or  absent,  &c,  there 
bebg  several,  proof  of  the  hand  writing  of  one  of  them  will,  prima  facie,  suffice  to  al- 
low the  instrument  to  be  read.  (Jackson,  ex  dem.  Woodruff,  v.  Cody,  9  Cowen^ 
Rep.  140.  Fitzhugh  v.  Croghan,  3  J.  J.  Marsh.  Rep.  484.  Jackson,  ex  dem.  Liv- 
ingston, V.  Burton,  11  John.  Rep.  64.  Dudley  v.  Sumner,  5  Mass.  Rep.  444.  Jack- 
son, ex  dem.  Bond,  v.  Root,  18  John.  Rep.  60.  MoFerran  v.  Powers,  3  Serg.  & 
Rawle,  44.  Jackson,  ex  dem.  Boyd,  v.  Lewis,  13  John.  Rep.  504.  1  Stark.  £v. 
838,  6th  Am.  ed.  Jones  v.  Cooprider,  1  Blackf.  Rep.  49,  note  (1.)  Kelley  v.  Dun- 
lap,  3  Pennsylv.  Rep.  186.  See  Mott  v.  Doughty,  1  John.  Cas.  380;  Hanjilton  v. 
McGuire,  3  Serg.  &  Rawle,  478 ;  Kingwood  v.  Bethlehem,  1  Green's  Rep.  886, 397; 
Coulson  V.  Walton,  9  Peters'  Rep.  68;  Jackson,  ex  dem.  Lansing,  v.  Chamberlain,  8 
Wend.  630.)  Otherwise,  however,  in  South  Carolina,  (Sims  v.  De  Graffenreid,  4 
McCord,  353,  and  see  the  cases  infra,  cited  from  the  reports  of  that  state ;)  is  Ken- 
tucky, (setMe^  Robards  v.  Wolfe,  1  Dana,  155,  stated  infra ;)  and  Louiaiaoa. 
(See  infra.) 

The  authentication  of  an  instrument  in  this  way,  whether  by  proof  of  the  baod 
writing  of  one  or  all  of  the  attesting  witnesses,  though  sufficient  generally  to  aflow  it 
to  go  to  the  jury,  n  by  no  means  conclusive  upon  them ;  (Sumerville  v.  SuOivaDi,  I 
Call's  Rep.  560 ;)  for  if  there  are  suspicious  circumstances,  casting  doubt  upon  the  traoa- 
action,  they  may  not  be  aatisfied  by  the  testimony ;  and  hence,  it  is  strongly  recom- 
mended that  proof  of  the  hand-writing  of  the  party  be  superadded.  (See  per  Tilgh- 
man,  C.  J.,  in  Clark  v.  Sanderoon,  8  Binn.  Rep.  193, 195,  198;  also  per  Walworth^ 
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Amoeiior,  and  Tncy,  Senator,  in  Jackaon,  ex  dem.  Variek,  ▼.  WaMron,  18  Wend. 

183, 194^  ld7, 19a;  Bell  v.  CowgeH,  1  Aahm.  Rep.  7  ;  Hamilton  v.  Mareden,  6  Binn. 

45;Laiitennifeh  v.  Kneagy,  3  Serg.  <t  Rawle,  308;  Hamilton  v.  McGuire,  3  id. 

478;  Murdock  ▼•  Hunter's  rep'a,  1  Brock.  Rep.  185)  140,  et  seq.;  Spring  v.  The 

Soath  Carolina  Ina.  Co.,  8  Wheat.  .368;  Famaworth  v.  'Brigga,  6  N.  Hamp.  Rep. 

m ;  TJngWa  V.  Graves,  3  Blackf.  Rep  191.)    In  Maryland,  it  is  said  to  be  '*  usual" 

to  add  proof  of  the  hand-writing  of  the  party  to  that  of  the  subscribiDg  witnesses. 
(Haady  v.  The  State,  7  Harr.  &  John.  49;)  Though  this  aeema  not  indispensable. 
(Carroll  ▼.  Norwood,  1  id.  174.)  Where  the  witness'  hand- writing  cannot  be  very 
satisfactorily  proved,  or  where  he  is  a  marksman  merely,  it  is  then,  doubtless,  neces- 
ttiy  io  prove  the  hand-writing  of  the  party,  or  other  circumstances  equivalent.  (See 
Nelliisv.Brickeiraadm'r,  1  Hayw.  Rep  19;  Englea  y.  Bruington,  4  Yeates'Rep. 
946;  Gilliam's  adm'r  v.  Perkinaon'a  adm'r,  4  Rand.  335 ;  Gregory  v.  Baugb,  id.  686, 
per  Greeo,  J.) 

Where  there  is  ihir  ground  lor  a  dispute  as  to  the  identity  of  the  party  executing, 
proof  beyond  that  of  the  hand-writingof  the  subscribing  witnesses  may  become  necea- 
ttry.  (See  the  text,  at  pu  474,  475,  and  Ihe  next  succeeding  note.)  In  a  recent  case 
ia  Keatueky,  an  actbu  waa  brought  on  an  injunction  bond,  to  which  the  defendant 
pleaded  wm  ut factum;  the  bond  waa  attested  by  the  clerk,  and  it  became  a  ques- 
tkui,  whether  the  attestatMn  of  the  clerk  did  not  prove  the  bond ;  the  court  held  it  did 
not.  fiot  even  were  it  otherwise,  they  said,  and  the  atteatation  was  to  be  considered 
so  far  official  aa  to  prove  the  signature  to  be  genuine,  that  does  not  identify  the  de- 
feodant,  and  prove  him  the  person  who  executed.  For,  there  may  be  two  men  of  the 
•aoie  name.  The  defendant  ought  not  to  be  required  to  prove  he  was  not  the  person 
who  executed,  &c.  (Robarda  v.  Wolfe,  1  Dana's  Rep.  155.)  Quere,  however. 
Moat  of  the  American  cases,  supra,  when  they  have  either  required  or  recommended 
proof  beyond  the  hand-writingof  the  witnesses,  have  done  so  upon  the  ground,  that  it 
vottld  famish  additional  assurance  of  executk>n ;  and  not  with  a  view  to  the  identity 
of  the  party.  Indeed,  so  far  as  merely  identifying  the  party  waa  concerned,  courta 
have  aaaallyaasumed,  that  uientityof  name  waa  aufficient,  in  the  firat  instance,  aa 
prasamptife  evidence  of  identity  of  person.  And  ao  are  the  majority  of  the  English 
^f^etBf  notwithstanding  the  opinion  of  Bayley,  J.,  in  Nelaon  v.  Whittal.  (See  the  next 
sueoeeding  note.)  Robarda  v.  Wolfe,  aupra,  is  the  only  American  case,  it  is  believed, 
where  this  haa  been  denied^  Nor  does  the  reasoning  in  the  case  seems  to  us  at  all 
latiafactory.  It  is  true^  there  may  be  two  persona  of  the  same  name ;  and  that  the 
pmumptkm  arising  from  identity  of  name  may  be  erroneoua  and  illusory.  And  the 
MQie  objection  coukl  be  urged  againat  preaumptive  or  circumstantial  evidence  in  va- 
nooa  other  cases,  where  it  is  undeniably  admissible,  and  prima  facie  sufficient. 
Where  the  fact  ia  ebown  that  there  is  another  peraon  of  the  same  name  with  the  par- 
ty who  is  aUeged  to  have  executed  the  inatrument,  further  evidence  might  then  be 
paired.  But  until  thia  appears,  it  is  difficnit  to  see  why  the  presumption  adverted 
toshonld  not  atand ;  at  least  ao  far  aa  to  alkiw  ihe  point  to  be  passed  upon  by  the 
j^ry.  (See  Atchinson  v.  McCulbck,  5  Watts'  Rep.  IS ;  Jackson,  ex  dem.  Shultz,  v. 
<^  IS  John.  R^p.  518 ;  Jackaoi),  ex  dem.  Woodruff,  v.  Cody,  9  Cowen's  Rep  140^ 
149, 150;  Jackaoo,  ex  dem.  Bogert,  ▼.  King,  5  id.  9S7.) 
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In  Sootb  Caroiina,  proof  of  the  haod-writiog  of  the  party,  must  be  added  to  that  of 
the  sobacribiDg  witneaaea,  and,  in  general,  proof  of  the  hand-writing  of  aO  the  wit^ 
neasea  ia  requisite.  (Hopkina  ▼.  De  Graifenreid,  3  Bay 'a  Rep.  187.  Oliphant  t. 
Taggart,  1  id.  265.  Plunkel  v.  Bowman,  3  MeCord'a  Rep.  138.  Duncan  ▼.  Beird, 
SNott  &  McCord,  400.  Toung  v.  Stockdale,  id.  581.  Elwee  v.  Sattoo^SBaiL 
Rep.  138.  Corneal  v.  Bickley,  1  McCord,  166.  Sima  v.  De  Grafienreid,  4  BieCord'a 
Rep.  353.  Townaend  v.  Covington,  3  id.  819.  Edgar  ada.  Brown,  4  ki.  91.)  But, 
where  the  maker  of  a  promiasory  note  waa  a  markaman,  hekl,  that  proof  of  the  hand- 
writing of  the  aubscribi^g  witneas  was  enough.  (Burnly  ads.  Whitaker,  3  Nott  k 
McCord,  374.) 

In  Louisiana  also,  proof  of  the  hand-writing  of  the  attesting  witness  ia  not  sufli- 
cient ;  the  maker's  signature  must  be  authenticated  in  aome  way,  and  thia  is  not  done, 
it  is  said,  by  proviog  the  hand«writing  of  the  witneaa  or  witnesses.  (Dtenakes  t. 
Musgrove,  7  Mart  Lou.  Rep.  58,  N.  S.  Barfield  v.  Hewlett,  4  Mill  Lou.  Rep.  118. 
Crouae  V.  DufBeld,  13  Mart  Lou,  Rep.  539.  Lynch  ▼.  PoetJethwaite,  7  id.  69.) 
But  an  exception  is  allowed,  where  the  party  is  a  marksman.  (Tagiaaco  ▼.  MoKnari'a 
heirs,  9  Lou.  Rep.  (Curry)  1 13.) 

It  seems  (hat  in  all  eases,  where  the  hand-writing  of  the  aubacribing  witnesM  it 
resorted  to,  for  the  purpose  of  establishing  an  inatrument,  the  opposite  party  may  con- 
trovert the  preauroption  arising  therefrom,  by  showing  statements  made  by  them  in- 
consistent wjlh  their  attestation.  (See  ante,  note  580,  p.  764 ;  alao  ante,  note  5tS, 
p.  771.) 


NOTE  898— p.  475. 

The  American  caaea  on  tins  aubject  will  be  found  in  our  next  preoediag  note.  The 
English  cases  are  not  agreed  that  any  proof  is  necessary  ia  the  firat  instance,  to  iden- 
tify the  party  and  connect  him  with  the  instrument,  beyond  what  ariaes  from  the 
identity  of  name.  Our  author's  observatkms  are  founded  upon  what  h  aaid  by  Bty- 
ley,  J.,  in  Nelson  v.  WhittaH,  1  Barn«  &  Aid.  31 :  Lord  Ellenboroogh,  C.  J.,  and 
Abbott,  J.,  in  the  same  case,  obviously  inclined  to  the  opinion  that  nothing  more  «m 
requisite,  in  the  first  instance,  than  merely  to  prove  the  hand-writing  of  the  witoeiS' 
The  caae  of  Page  v.  Mann,  1  Mood.  &  Malk.  79,  is  to  the  aame  efibct;  there  the 
opinion  of  Bay  ley,  J.,  was  cited  to  show,  that  something  beyond  proof  of  the  witnesi^ 
aignature  was  necessary  in  order  to  albw  the  inatrument  to  be  read.  Lord  Xeole^ 
den,  C.  J.,  aaid  the  practice  had  been  otherwiae ;  that  be  had  frequently  adautled 
evidence  of  the  hand»writing  of  the  witheasea,  aa  sufficient,  without  other  proof.  So, 
where  the  obligor  in  a  bond  signed  only  by  his  mark,  and  though  there  wassooe 
alight  evidence  given  that  the  defendant  had  lived  at  the  place  where  the  bond  de- 
scribed the  party  wha  executed  it  aa  living,  no  stress  whatever  waa  pbeed  upoathit, 
his  lordship  saying,  that  if  there  were  no  evidence  beyond  the  hand-writing  of  the 
witness,  he  would  have  no  doubt  of  its  sufficiency.  (Mitchell  ▼.  Johnson,  id.  176.) 
See  also  S.  P.  Kay  v.  Brookman;  id.  396 ;  S.  C.  3  Carr.  &  Payne,  555 ;  Doe,  ex  deoi. 
Wheeldon,  v.  Paul,  id.  618.  Hill  v.  Unett,  3  Madd.  Rep.  370,  aeema  to  be  among 
thoae  authoritiea  which  aUow  proof  of  the  band-writing  of  the  witneaa  akioe»  when 
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properly  resorted  to,  to  be  sufficient,  without  proof  of  the  party's  signature.  Though 
Mr.  Starkie  has  set  it  down  as  one  going  to  mark  a  distinction  between  cases  where 
a  witness  is  dead  and  where  he  is  living ;  and  as  holding,  that  in  the  latter  instance, 
the  band-writing  of  the  witness  merely,  will  not  do;  but  in  the  former  it  wiH.  (1 
Stark. Ev.  338,  n.  (/.) ;  id.  829,  n.  (A.))  The  witness,  however,  was  there  produced, 
and  all  that  the  vice  chancelbr  said,  was  this—**  If  a  witness  is  dead,  it  is  only  neces- 
sary to  prove  the  band- writing  of  the  witness ;  but  when  the  witness  is  alive,  he  must 
not  only  prove  his  own  band-writing  as  witness,  but  he  roust  prove  the  hand-writing 
of  the  perwn  who  executed  the  deed,'*  clearly  referring  to  a  living  witness,  who  is 
produced,  and  not  to  one  who,  though  living,  was  absent  beyond  the  jurisdiction,  so 
aa  to  dispeose  with  his  attendance. 


NOTE  899r-p.  475. 

If  the  fubseribing^  witness  fails  to  prove  the  due  execution  of  the  instrument,  the  par- 
ty may  establish  t  he  fact  by  other  evidence.  (Whitaker  v.  Salisbury,  15  Pick.  594, 
54S,  4.  Sigfried  v.  Levan,  6  Ser.  &  Rawle,  308.  Taylor  v.  Meekly,  4  Yeates'  Rep. 
79.  Patterson  v.  Tucker,  4  Halst.  Rep.  322.  Miller's  estate,  3  Rawle,  318. 
Boxer  V.  Rabeth,  1  Gow's  Rep.  175.  Boyer  v.  Norris,  1  Harringt.  Rep.  22,8.) 
Even  abouki  the  ivitness  deny  his  attestation,  or  give  evidence  tending  to  disprove  the 
executwn,  (which  he  is  competent  to  do  though  he  confess  His  signature,  ante,  notes 
75, 6,  p.  70,  1,)  the  party  may  contradict  him.  (Whitaker  v.  Salisbury,  15  Pick. 
544.  Sigfried  v.  Levan,  6  Ser.  &  Rawle,  308.  Taybr  ▼.  Meekly,  4  Yentes'  Rep. 
79.  Hall  v.  Phelps,  2  John.  Rep.  452.  Handy  v.  The  State,  7  Harr.  &  John.  42, 48^ 
9.  HoUoway  v.  I^awrence,  1  Hawks'  Rep.  49,  50.  Booker  v.  Bowles,  2  Blaekf.  Rep. 
90.  Veroon  v.  Hammet,  1  Hill's  Rep.  269.)  The  witness'  hand-writing  may  be  pro- 
^,  notirithstanding  his  doubt  or  denial  of  it ;  and  this  has  been  called  the  most  usual 
and  direct  proof;  but,  in  such  case,  it  ought  to  be  very  clear  and  satisfactory.  (Pear- 
ton  V.  Wightmao,  1  Rep.  Const.  Gt.  So.  Car.  336.)  And  where  the  hand- writing  is 
dktinctly  proved,  the  instrument  Is  to  be  read  to  the  jury,  and  if  they  find  the  fact  of 
exeeution,  the  court  will  not  disturb  the  verdict.  (Id.  Patterson  v.  Tucker,  4  Halst. 
Rep.  528.) 

The  party  calling  the  witness,  however,  will  not  be  allowed  to  impeach  his  charac- 
ter ht  truth.  (Whitaker  v.  Salisbury,  15  Pick.  544.  Brown  v.  Bellow?,  4  id.  194.) 
Though  it  has  been  held  that  he  may  prove  previous  contradictory  statements  of  the 
witness.  (Brown  v.  Belk)ws,  4  Pick.  Rep.  179, 187,  8, 194.  Cowden  v.  Reynolds,  12 
Ser.  <t  Rawle,  281.  Sigfried  v.  Levan,  6  id.  308,  314.  See  CroweU  v.  Kirk,  3  Dev. 
^7,  per  Ruffin,  J.)  It  is  difficult,  however,  to  recbncile  the  latter  cases  with  the  gen- 
^1  rule  which  forbids  that  a  party  shall  be  allowed  to  impeach  his  own  witness.  (See 
on  this  subject  ante,  notes  534,  5,  6,  pp.  779  to  781,  2  ;  alsd,  Whitaker  v.  Brown,  15 
Pick.  644,  5.) 

Sometimes  a  subscribing  witness  when  catted  on  can  recollect  nolhiog  of  the  execu- 
tion, not  even  the  act  of  signing  by  the  party,  independent  of  the  fact  of  finding  his 
Obe  witness')  name  attached  to  the  attestation.  It  seems  to  be  well  settled  that,  in  such 
eases,  if  the  witness,  in  addition  to  identifying  his  signature,  can  say  that  he  never  at- 
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tested  a  writing,  without  seeing  it  executed,  this  will  amount  to  very  cogent  evidence 
of  the  execution.  It  furnishes  a  presumption  ranging  in  principle,  along  with  those 
which  arise  from  artificial  habits,  of  which  there  are  many.  (See  ante,  note  398,  p. 
994,  5.)  The  attestation  of  the  witness,  in  these  and  similar  instances,  has  beeo 
likened  to  a  memorandum,  used  to  refresh  his  recollection ;  and,  in  ascertBiniDg  how 
far  the  witness  must  go  in  orcler  to  allow  the  point  of  execution  to  be  submitted  to  the 
jury,  the  reader  may  be  materially  aided  by  several  of  the  cases  stated  ante,  note  528, 
p.  750,  et  seq.,  where  the  general  subject  of  memoranda  was  considered,  aod  several 
dicta  bearing  directly  upon  the  present  enquiry,  introduced.  (See  particularly  at  pp. 
751,  2,  of  that  note,  and  The  State  v.  Rawles,  and  Collins  v.  Lemastus,  cited  at  the 
latter  page ;  also,  Pearson  v.  Wightman,  1  Rep.  Const.  Ct.  So.  Car.  356 ;  Dan  v. 
Brown,  4  Cowen's  Rep.  486,  9.)  If  the  witness  recognizes  his  signature,  and  says 
that  he  has  no  recollection  of  the  fact  of  its  being  executed  in  his  presence,  but  that 
seeing  his  signature  to  it  he  has  no  doubt  he  saw  it  executed ;  this  has  always  beeo 
received  as  sufficient  proof  of  execution.  (Per  Bayley,  J.,  in  Maugham  v.  HubVard, 
1  Mann.  &  Ryl.  7.  See  also,  Russell  v.  Coffin,  8  Pidc.  Rep.  148 ;  per  Ewing,  C.  J., 
i|i  Den  v.  Downam,  1  Green's  Rep.  143;  Merrill  v.  The  Ithica  &.  Owego  Rail  Road 
Co.  16  Wend.  598;  Currie  v.  Donald,  1  Wash.  Rep.  58;  Denn,  ex  dera.  Gaston,  v. 
Mason,  1  Coxe's  Rep.  10,  and  note  at  p.  1 1 ;  Patterson  v.  Tucker,  4  Halst.  dSS,332,5; 
per  Sutherland,  J.,  deliveriog  the  opinion,  in  Jaokson,  ex  dem..  Bowman,  v.  Chriat- 
man,  4  Wend.  277,  282;  Wheeler  v.  Hatch,  3  Fairf.  389;  Brown  v.  Anderson,  1 
MonroQ,  198.)  Accordingly,  in  Hall  v.  Luther,  13  Wend.  491,  a  subscribing  witness 
to  a  bond,  given  by  an  under  sheriff  with  sureties,  to  the  sheriff,  swore  that  he  reoeia- 
bered  the  sheriff  was,  on  the  day  of  its  date,  taking  bonds  of  his  deputies ;  that  he  re- 
collected seeing  some  of  the  obligors  at  the  time,  but  could  not  say  he  saw  A  and  B> 
two  of  them ;  he,  however,  recognized  his  own  hand-writing,  and  presumed  he  saw 
all  the  obligors  sign  or  heard  them  acknowledge  it,  or  he  would  not  have  witnessed  it; 
held,  prima  facie  sufficient  to  entitle  the  instrument  to  be  read  in  evidence.  (See  Mill- 
er's jestate,  3Rawle,  312,  317,  318.)  Where  one  of  two  subscribing  witnesses  to  a 
deed  did  not  recollect  witnessing  it^  but  identified  his  own  hand-writing,  and  said  be 
had  no  doubt  he  saw  it  executed, "  as  he  was  not  in  the  habit  of  signing  his  name  to 
what  he  did  not  see  executed ;''  it  appearing  also,  that  the  other  witness  was  out  of  the 
«tate,  and  proof  being  given  of  his  hand-writing:  Held,  sufficient  to  albw  tbe  instru- 
ment to  go  to  the  jury,  unless  there  was  reason  to  suspect  or  believe  tlie  deed  to  be  a 
forgery.  (Russell  v.  Coffin,  &  Pick.  Rep.  143.)  A  subscribing  witness  to  a  warrant 
of  attorney  swore,  that  from  certain  memoranda  he  found,  he  was  at  a  given  place  on 
a  particular  day,  being  the  day  tbe  warrant  bore  date ;  that  his  name  subscribed  there- 
to was  his  own  hand- writing ;  that  the  seal  appeared  to  have  been  taken  from  an  en* 
gracing  then  and  still  in  his  possession ;  and  that,  from  these  circnmsUnces,  he  was 
convinced  he  was  present  and  witnessed  the  executk>n  of  the  instrument:  This  was 
adjudged  enough  to  authorize  a  jury  to  pronounce  the  instrument  duly  executed,  al- 
though the  witness  had  not  swore  to  the  person's  hand-writing  who  was  alleged  to 
have  executed  it,  nor  that  the  same  was  executed  by  such  person.  It  is  possible,  say 
the  court,  that  the  witness  may  have  quibbled,  and  that  be  saw  the  instrument  execu- 
ted by  some  other  person  than  the  party ;  but  tbia  approaches  so  near  to  peijuiy,  that 
it  is  not  to  bo  presumed  in  respect  to  a  man  of  Unimpeached  character.    If  his  charac- 
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terhad  been  proved  iNid,  the  jury  might  have  disregarded  the  evidence.  (Pigott  v« 
Haflairgy,  1  Bion.  Rep.  4S6.)  lu  Collins  v.  Lemasters,  S  Bail.  Rep.  141,  a  witueas  to 
B  deed  recognised  his  own  signature,  and  was  induced  1o  believe  from  tliat  circuin- 
itanee,  that  it  was  executed  in  his  presence ;  he  remembered  the  parties  to  it  being 
togftherat  the  time  of  the  supposed  execution,  but  had  no  recollection  of  having  seen 
them  sign,  seal,  deliver,  or  of  hearing  them  acknowledge  the  deed:  And  held,  that 
thn  was  enough  to  authorize  the  deed  to  go  to  the  jury.  The  other  subscribing  wit* 
ness  was  then  called  by  the  opposite  party,  who  swore  that  one  of  the  parties  had  not 
Bigoed  Bt  the  time  of  the  attestation,  nor  had  the  witness  any  recollectioo  of  such  party 
beiog  present  at  the  attestation.  Upon  this  testimony  the  caae  waa  aubuitted  to  the 
jury,  sod  they  having  found  in  favor  of  the  deed,  the  court  refMsed  to  disturb  the 
verdkt 


NOTE  900— p.  475. 

Socb  persona  are  not  subscribing  witnesses  withia  the  meaning  of  the  rule  on  this 
Bobjeet,  and  therefore  need  not  be  produced,  nor  their  hand-writing  proved.  (See 
ante,  Bote  871^,  p.  1363,  S.) 

Likewise,  where  it  is  shown  that  the  name  of  the  witness  was  put  to  the  instrument 
byaootber,  without  the  witness*  knowledge  or  assent,  he  is  not  to  be  regarded  aa  an 
attesting  witness.  (Handy  v.  The  State,  7  Harr.  &  John.  49.  See  also,  Allen  ▼ 
Martio,  1  N.  Car.  Law  Repos.  373. 


NOTE  90l-«p.  476. 

An  the  cases  are  agreed  that,  in  the  instances  enumerated  in  the  text,  you  may  treat 
the  iostnuneot,  thougli  attested,  precisely  as  if  it  were  unattested,  and  prove  the  exe- 
cution by  any  teafiniony  which  would  be  proper  were  there  no  subscribing  witnesses ; 
i*  e.  by  provini;  the  hand  writing  of  tlie  maker,  his  acknowledgments,  &c.,  &c.  (See 
per  Walworth,  chancellor,  Jackson,  ex  dem.  Varick,  v.  Wnklron,  13  Wend.  183,  4 ; 
and  per  Tracy,  senator,  id.  196 ;  Pelletreau  v.  Jackson,  11  id.  123,  per  Nelson,  C.  J. ; 
McPhenon  v.  Rathbone,  id.  99,  per  Savage,  C.  J. ;  Clark  v.  Samlerson,  3  Binn.  Rep. 
192;  Handy  V.  The  State,  7  Harr.  &  John.  42,48,  9;  Whiltemore  v.  Brooks,  1 
Greenl  Rep.  67 ;  Duncan  v.  B^aril,  2  Nott  fe  M'Cord,  400  ;  Halloway  v.  Lawrence, 
1  Hawks' Rep.  49,  50;  Giilinm's  adm'r.  v.  Perkinson's  adm'r.  4  Rand.  Re|X  525; 
Gregory  v.  Baugh,  4  id.  636,  per  Green,  J. ;  Farnsworth  v.  Briggs,  5  Peters'  Rep. 
)I9;  Miller's  estate,  3  Rawie,  318;  Bayer  v.  Norris,  1  Harringt.  (lep.  22;  Bennetv. 
Robioaoo's  adm'r.  3  Stewart  &  Porter,  229;  Raines  v.  Phillips,  1  Leigh.  483.)  So 
is  Virginia,  where  a  mulatto  iii  incompetent  as  a  witness^  an  instrument  to  which  his 
name  appears  as  a  subscribing  ivitness,  may  be  proved  as  though  it  were  unattested. 
(Gilliaro's  adm'r.  v.  Perkinson's  adm'r.  4  Rand.  325.) 

But  the  hand-writiagof  the  subscribing  witnesses,  where  there  are  such,  is,  in  gen- 
eral, the  next  best  evidence  in  the  absence  of  tlieir  testimony ;  and  beic>re  the  hand* 
writing  of  the  maker,  or  his  acknowledgments,  can  be  received  as  suQclent  to  estab* 
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lisb  Xht  execution,  a  reason  must  be  furnished  for  failing  to  produce  this  species  of  ev- 
idence. It  is  proper  therefore  to  notice  what  circumsiances  shall  let  the  party  in  to 
prove  the  execution  of  a  deed  by  the  hand- writing  or  ecknowledgtnent  of  the  maker, 
when  the  same  is  attested. 

We  have  seen  that  be  cannot  do  this,  without  first  accoiinting  for  the  absence  of  the 
subscribing  witnesses.  (See  ante,  note  876,  p.  1361 ;  also  ante,  note  895,  p.  1993, 4, 
et  seq.)    See  also  p.  478,  of  the  text 

£ven  then,  according  to  most  cases,  it  is  not  of  course  to  allow  the  deed  to  be  pro- 
ved by  identifying  the  hand-writing  of  the  party.  (Seethe  text,  p.  478.)  And  accord- 
ingly, in  New- York,  where  the  subscribing  witnesses  to  a  deed  could  not  be  prodvr^ 
held,  thai  the  next  best  evidence  was  proof  of  their  hand-writing,  and  that  proof  ofihe 
hand-writing  of  the  party  was  a  "  third  degree  of  evidence,"  not  suffcient  to  establish 
the  execution,  unless  a  foundation  was  first  laid  by  showing  a  Tair,  b«}na  fide,  and  una- 
vailing efibrt  to  prove  the  hand-writing  of  the  wilneeses.  (Pelietreau  v.  Jackson,  11 
Wend.  1 10.  S.  C.  in  error  under  title  of  Jackson,  ex  deno.  Varick,  v.  Waldron,  18  id. 
178.  McPherson  v.  Rathbone,  U  id,  96.)  This  doctrine  has  been  expressly  sanc- 
tioned in  the  supreme  court  of  the  United  States.  (Clarke  v.  Courtney,  5  Peters'  Rep. 
819.    See  Cram  v.  Morris*  lessee,  6  id.  598,  61 5, 616.) 

So  also,  in  Pennsylvania,  though  all  the  judges  agreed,  that  proof  of  the  luiid- wri- 
ting of  the  party  was  more  satisfactory  than  that  of  the  aubscribing  witoeiaea. 
(Clark  v.  Sanderson,  3  fiinn.  Rep.  193.  See  also,  M'Gennis  v.  Allison,  lOSer.  8i 
Rawle,  199 ;  Hamilton  v.  Marsden,  6  Binn.  45  et  seq.)  Likewise  in  Virginia.  (Gill- 
iam's adm'r.  v.  Perkinson's  adga'r.  4  Rand.  Rep.  825.  Per  Green,  J.,  in  Gregory  v. 
Baugh,  4  4d.  636.  See  Somerville  v.  Sullivant,  1  Call's  Rep.  560,561  ;  Raioesv. 
Phillips,  1  Leigh,  483.)  So  too,  $emblt^  in  Maryland  ;  (The  State  v.  Handy,  7  Harr. 
&  John.  48,  9  ;)  in  Maine;  (Whittemore  v.  Brooks,  1  Greenl.  Rep.  60;)  Delaware; 
(Boyer  v.  Norris,  1  Harringt  Rep.  32 ;)  North  Carolina ;  (Jones  v.  Bkumt,  I  fiayw. 
Rep.  238 ;  Irving  v.  Irving,  2  id.  27 ;  Halloway  v.  Lawrence,  1  Hawks'  Rep.  49 ;)  and 
in  the  latter  atate  the  rule  has  been  carried  so  far  in  one  case,  that  where  the  witness  to  a 
bond  attested  it  by  making  his  mark,  instead  of  writing  his  name,  the  court  held  the 
party  bound  to  show,  before  he  was  allowed  to  prove  the  obligor's  hand-writinp,  tiiat 
there  was  once  such  a  man  as  the  witness,  and  that  he  *'  used  to  make  his  mark  io  the 
manner  that  it  appeared  to  have  been  made  to  the  bond."  (Nelius  v.  Brickell's  adm'r. 
1  Hay  w.  Rep.  19.)  But  in  Engles  v.  Bruington,  4  Yeate?  Rep.  346,  the  court  said, 
that  to  attempt  to  prove  a  miirk  '*  was  idle  and  ridiculous."  (See  also  Griliam's 
adm'r.  v.  Perkinson's  adm'r.  4  Rand.  Rep.  325 ;  Gregory  v.  Baugh,  4  id.  636,  per 
Oreen,  J.)  The  general  doctrine  has  been  recognized  in  Massachusetts,  as  to  instru- 
ments requiring  a  subscribing  witness  in  order  to  render  them  valid,  or  those  where 
sdmething  more  than  the  mere  signature  of  the  party  is  necessary  to  be  established  in 
order  to  prove  the  execution  ;  e.  g.  instruments  under  seal.  Otherwise,  however,  as 
to  attested  promissory  notes.  (Homer  v.  Wallis,  1 1  Mass.  Rep.  309.  See  Whitaker 
V.  Salisbury,  15  Pick.  Rep.  534.)  As  to  the  doctrine  in  South  Carolina,  seethe  cases 
cited  from  the  reports  of  that  state,  ante,  note  897,  p.  1802.  See  also,  as  to 
the  doctrine  in  Kentucky,  Ford  v.  Hale,  1  Monroe,  28$  and  in  Louiaiant,  Barfield  v. 
Hewlett,4  Miller's  Lou.  Rep.  118;  Lynch  v.  Foetlethwaite,  7  Mart  Lou.  Rep.  69, 
t09 ;  Grouse  v.  Dufilek),  12  id.  589. 
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Thenme  degree  ofdiUigence  and  eflbrt  to  prove  the  faand-writiDg  of  the  witness 

^  jottld  be  shown,  before  admiiting  evidence  of  that  of  the  party,  as  is  required  in  re* 

t^eet  to  the  endeavor  to  procure  the  personal  attendsnoe  of  the  witness.    (Per  Nelson, 

^«,  deUveringtlie  opinion  in  Pelletreau  v.  Jackson,  11  Wend.  133.    Per  Tracy,  sena- 

H>r,  S.  C.  in  error,  under  title,  Jackson,  ex  dem.  Variek,  v.  WalJron,  18  Wbnd.  196 

et  seq.    See  Ford  v.  Hale,  1  Monroe,  ^ ;  Raines  v.  Phillips,  1  Leigh,  484,  per  Brooke 

P.)    The  party's  inability  to  prove  the  hand- writing  wiU  not  be  inferred  from  the 

facts  that,  the  witness'  attestation  took  place  34  yeara  ago,  when  she  was  16  or  SO 

years  of  age,  and  that  she  soon  alter  moved  away  and  had  not  been  heard  from  since ; 

especially,  if  there  are  persons  who  were  formerly  acquainted  with  her,  and  might  be 

called  10  testify,  but  who  are  not  called.    (Pelletreau  v.  Jackson,  II  Wend.  HS,  4. 

8.  C.  in  error,  under  title  Jackson,  ex  dem.  Yarick,  v.  Waldron,  13  id.  178.    See 

Jackwo,  ex  dem.  Livingston,  v.  Burton,  11  John.  Rep.  64  ;  Clarke's  lessee  v.  Court* 

ney,5  Peters'  Rep.  319.)    Where  the  brother  of  the  witness  was  called  to  prove  his 

hand-writing,  who  did  not  recognize  it,  and  said  it  did  not  resemble  that  of  his  broth* 

er,  this  was  held  auffioient  to  allow  proof  of  the  party's  signature.    If  his  own  brother, 

say  the  court,  could  not  prove  his  signature,  it  is  fairly  inferrible  that  it  could  not  be 

proveJ.    (MTheraoo  v.  Rathbone,  11  Wend.  96,  99.)    Search  made  for  proof  of  the 

haniiwritiDg  of  the  witness,  where  she  last  resided,  but  without  effect,  is  enough  to  a1- 

k>w  proof  of  the  hand- writing  of  the  party;    (Clark  v.  Sanderson,  3  Binn.  Rep.  199, 

l»5,etieq.) 

IT  the  obligor  in  a  bond  fraudulently  remove  a  witness,  this  appearing  will  let  in 
proof  of  ike  obligor's  hand-writing,  acknowledgments,  &c.*  (Per  Heath,  J.,  io  Gib- 
too  ▼.  Minet,  1  H.  Black.  633.  Per  Haywood,  J.,  in  Ingram  v.  Hail,  1  Hay w. 
Eep.207.) 

Where  the  hand-writing  of  the  maker  of  the  instrument  may  be  resorted  to,  it  is,  in 
ffeoeral,  prima  facie  evidence  of  every  thing  else  necessary  to  complete  execution. 
(Sigfried  V.  Levan»  6  Ser.  &  Ra wie,  31 1 .)  This  proposition  will  also  be  found  recog- 
nittd  in  mmi  of  the  cases  cited  supra,  p.  1305. 

The  declarationa  of  the  maker  mny  be  resorted  to,  to  prove  the  instrument,  Where- 
«verymiare  permitted  to  resort  to  his  hand-writing.    (Conrad  v.  Farrow,  5  Watts' 
Rep^  536.    Irving  v.  Irving,  2  Hay  w.  Rep.  27,  8.    Taylor  v.  Meekly,  4  Teates'  Rep. 
79.   Halktway  v.  Lawrence,  1  Hawk's  Rep.  49,  50.    Miller's  estate,  3  Rawle,  313.) 
But  io  Looistana,  proof  by  the  acknowledgment  of  a  party  has  been  called  a  very 
wesk  aad  most  suspicious  species  of  testimony.    (Pliqoe  v.  Labranche,  9  Lou.  Rep. 
561    See  ante,  note  193,  p.  210, 211.)    The  party's  acknowledgment  may  be  implied 
by  his  acts  or  his  silence  under  certain  circumstances.    (Hill  v.  Scales,  7  Yerg.  410.) 
Io  Conrsd  v.  Farrow,  supra,  the  court  seem  to  have  assumed  that  the  common  law 
preferred  evidence  of  hand-writing  of  the  maker  to  that  of  his  confessions.    Such,  how- 
efer,  does  not  appear  to  be  the  doctrine  as  laid  down  by  our  author;  for,  he  puts  the 
various  modes  of  proof  mentk)ned  as  proper  for  such  cases  in  a  way  which  seems  to 
imply,  that  either  the  hand-writing  of  the  maker,  proof  by  witnesses  present  at  the  ex- 
ecoiioo,  or  admisswns,  may  be  resorted  to  at  the  pleasure  of  the  party  seeking  to  es- 
tablish the  instrument    (See  the  text  at  pp.  475,  6.)    So  in  Pelletreau  v.  Jackson,  11 
Wenl  123,  Nekon,  J.,  al\er  enumerating  the  instances  in  which,  according  to  our 
author,  an  attested  deed  may  be  proved  as  if  there  were  no  subscribing  witnesses,  says, 
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« ID  all  thete  cases  the  execution  of  the  deed  may  be  proved  by  proving  the  hiiid- 
writing  of  the  party  or  hy  his  admissioos.  (See  also  per  Tales  Jiod  Brsckenridge,  Ji. 
in  Clarlc  ▼.  Sanderson,  3  Bioo.  Rep.  198,9';  Kingwood  v.  Bethlehem,  1  Greeo't 
Rep.  a26.) 

In  Siinth  Carolina,  to  prove  an  unattested  instrument  a  witness  was  called  win  was 
incompetent  to  testify  to  hand-writiog,  and  whose  only  knowledge  of  the  instrameot 
was,  that  he  was  present  when  the  parly  signed  a  paper,  said,  at  ihe  time,  to  conisin 
aimilar  contents;  but  lie  did  not  pretend  to  identify  the  one  in  question  as  being  that, 
by  any  other  circumstance;  and  the  court  held,  that  before  such  tesiimonj  could  be 
leceived,  the  inability  to  prove  the  hand* writing  of  the  party  must  be  first  ebowa. 
(Hunter  v.  Glenn,  1  Bail.  Rep.  542,  S,  4.) 

If,  liowever,  none  of  the  modes  of  proof  beibre  spoken  of  are  attainable,  then  the  law 
allows  a  resort  to  oollatera I  circumstances ;  (Hunter  v.  Glenn,  supra ;)  as,  the  scisof 
the  opposite  party  recognizing  the  instrument  as  vslid  snd  subsistiug ;  («e  JacboD, 
ex  dem.  Bowman,  v.  Christman,  4  Wend.  383, 3 ;  Rex  v.  The  Inhabitants  of  Longor, 
4  Barn.  8(.  Adol.  647 ;)  or  other  testimony,  not  inirinsically  incompetent,  and  leading 
the  mind  to  believe  that  the  instrnment  is  genuine.  In  all  cases,  says  Hsywood,  J^ 
speaking  on  this  subject,  where  it  is  apparent  that  positive  testimony  is  uasitainable, 
there  must  be  a  recurrence  to  testimony  ibunded  on  presumptkNis;  therein  requiring, 
first,  the  most  satisiactory  presumptive  proof  that  can  be  had,  and,  in  defauhofibit, 
the  next  best,  until  we  have  passed  through  all  the  several  grades  of  circunislaDCPS 
that  raise  presumptions,  from  that  which  Lord  Coke  terms  the  violent,  until  we  arrive 
at  tliat  which  excites  the  light  presumption  that  moveth  not  at  all.  (Ingram  v.  Hall, 
1  Hay  w.  Rep.  307.)  See  ante,  note  398,  p.  604.  The  influence  of  circumstances  in 
authenticating  instruments  is  the  most  remarkable  in  the  case  of  ancient  writings,. of 
which  we  shall  i^peak  in  a  subsequent  note.  The  general  doctrine,  aa  applicable  to  re- 
cent transactions,  was  csrried  to  a  singular  extent,  in  a  case  decided  in  1834,  in  South 
Carolina.  The  suit  was  on  a  note,  and  the  defence  aet  up  by  the  administrstrix  of 
the  maker,  was,  that  it  liad  been  given  in  consideration  of  an  adulterous  interoourae 
between  the  plaintiff,  who  was  the  payee,  and  the  intestate.  On  the  trial,  to  establish 
thid  defence,  the  defendant  among  other  thii^  produced  certain  letterswhieh  had  been 
written,  as  was  alleged,  by  the  procurement  of  the  plaintiff;  they  were  not  aigoed, 
and  it  appeared  the  plaintiff  could  not  write ;  proof  was  offered  of  their  having  been 
found  among  the  papers  of  the  intestate,  that  he  was  in  the  habit  of  taking  letters  out 
of  the  post  office  which  had  a  particular  mark  upon  them,  such  as  appeared  on  these, 
and  the  post  office  stamp  was  siso  identified.  The  defendant  submitted  the  letters 
themselves  as  containing  internal  evidence  of  their  being  the  letters  of  the  piainttfi'. 
Tlie  presiding  judge,  however,  refiisod  to  allow  them  to  be  resd;  and,  on  motion  ^ 
a  new  trial,  Nott,  J.  delivered  the  opinion  of  the  court  on  this  part  of  the  ease  as  fol- 
lows :  *'  Tlie  usual  method  of  proving  an  instrument  of  writing,  where  there  is  bo 
subscribing  witness,  is  by  proof  of  the  hand-writing.  But  that  could  not  be  expected 
in  this  case,  as  the  party  cannot  write.  £ven  if  her  name  had  been  aufascribed  to  tbe 
letters,  the  difiiculty  would  not  hsve  been  bssened.  S<>me  oilier  method  must  there- 
fore  be  resorted  to,  snd  why  may  not  the  letters  be  looked  into?  If  they  furnish  inle^ 
nal  evidence  of  the  source  from  whence  tliey  were  derived,  I  can  see  no  reason  wlqr 
we  may  not  avail  ourselves  of  that  evidence.    Thus,  for  instanee,  if  they  Klate  to  fasts 
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whieh  eaDAot  be  known  to  any  other  penon,  it  wiH  be  preiumed  that  they  were  writ- 
ten by  lier  authority.  Ifthey  embfaoe  a  number  of  facta  which  relate  to  her  and  her 
titoation,  and  which  cannot  apply  to  any  other  peraon, each  ofthoae  facts  constitutes  a 
iiok  in  the  chain  ofcireuinatancea,  which  go  to  atrenj^hen  the  presumption,  fn  ordi- 
nart  cases  such  evidence  will  not  be  allowed,  because  the  Writing  is  always  presumed 
to  behy  the  person  by  whom  it  purports  to  be  written,  and  proafof  the  hand- writing, 
therefore,  is  higher  evidence.  But  in  the  present  case,  the  evidence  offered  was  the 
best  wliieb  the  nature  of  the  case  could  afford.  Whether  it  would  have  been  sufficient 
to  establish  the  fact,  is  another  question,  but  I  ihtnk  it  onght  to  be  submitted  to  the 
jury."   (Singleton  v.  Bremar,  adm'x,  &e.  1  Harp.  Rep.  901,  Sl6.) 

There  u  another  class  of  cases  where  you  are  generally  driven  in  the  first  instance 
to  eollater»l  circumstanees,  adcnowledgments,  &c  in  order  to  connect  a  party  with  a 
paper  MMight  to  be  proved  against  him.  This  happens  frequently  when  the  paper  is 
prioted  throughout,  and  the  printer  is  unknown,  or  a  party  to  the  anit.  Comparison 
of  the  types,  devices,  &c.  has  been  allowed,  in  Pennsylvania,  to  connect  the  defendant, 
an  editor  of  a  newspaper,  with  the  publication  aoughl  to  be  esiaMished.  (McCorkle 
V.  Binnt,  5  Binn.  Rep.  340.)  Printers,  it  is  said,  know  a  newsfiaper^by  the  type,  end 
eao  ^nemlly  ascertain  the  source  of  a  pvhKcation  fVom  that  circumstance.  Accord- 
higlyt  ID  an  action  dv  a  libel  against  the  publisher  of  the  Ontari<^  Messenger,  a  printer 
WW  called,  who  said  he  had  been  at  the  office  of  the  defendant,  nnd  had  seen  a  paper 
called  the  Ontario  Messenger  printed  tliere;  lie  was  nc»t  particularly  acquamted  with 
the  paper,  but  believed  that  the  one  produced  was  printed  with  the  types  useil  in  the 
defendant's  office  ;  and  held,  that  this  was  prima  fiicie  sufficient  to  connect  the  delend- 
BDt  with  the  publ'icaticm.  (Houthwick  v.  Stevens,  10  Jt>lin.  Rep.  443.)  See  McCoi^- 
kte  f.  Binns,  6  Binn.  Rep.  S40.  To  prove  that  the  defendant  waa  a  broker,  a  witness 
produced  one  of  his  carda :  held,  not  evidence  unleas  it  was  received  fhmi  the  defend- 
tnt  htonelf.  And,  per  Abbott,  C.  J.,  the  proper  way  ia  to  give  the  defendsnt  no* 
tice  to  produce  his  cards,  and  ttien  prove  one  as  a  copy  or  give  pan>l  evidence  of  the 
coQteatt.    (Clark  v.  Copp,  1  Carr.  Sc  Payne,  199.) 

Ilia  previous  note,  several  cases  were  cited  going  to  show  that  possession  of  a  deed 
by  a  grantee  or  other  person  claiming  under  it,  will  in  general  be  presumptive  evidence 
ofdebvery,  when  ci)nnected  with  proof  of  the  other  ingredients  of  complete  execution. 
(See  ante,  note  888^  p.  1 384, 6.)  This  results  from  one  of  the  great  leading  principles  of 
presumptive  evidence,  viz.  that  things  are  lield  to  be  k^ally  and  properly  in  their  ex- 
i*tiog  Slate  until  the  contrary  be  shewn.  (See  ante,  note  898,  p.  895.)  And  it  ia  no 
k«  applicable  to  other  writings  than  to  deeds.  Thus,  the  plaintiff  sued  on  an  account 
fi>r monies  advanced  for  the  buildingf>f  a  vessel;  and,  on  the  trial,  the  defendant  offered 
*  paper  purporting  to  be  ^e  plaintiff's  account  with  such  vessel ;  it  was  proved  to  be 
'It  the  plaintiff's  hond-wriliiig,  but  waa  not  signed  by  him ;  and  he  objected  to  it  for 
the  Want  of  euch  aignaturo,  nnd  because  there  ivaano  proof  of  delivery  of  it  to  the  de- 
Tendaot ;  hut  held,  that  the  paper  waa  sufficiently  authenticated  to  render  it  competent, 
and  that  the  possession  of  it  by  the  defendant  waa  enough  to  raise  the  presumptkm, 
(which  must  prevail  unless  repelled,)  that  the  account  was  rendered  by  the  pkiintiff  to 
the  defiindant,  and  came  properly  to  the  defeodant'a  hands.  (Nichola  v.  AJsop,  10 
Cooa.  Rep.  963.)    See  aiite>  note  191,  p.  104,  5. 
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If  there  be  no  evidence  of  authenticity  the  instrument  cannot  be  read  to  the  juiy; 
but  if  there  be  any  fact  pr  circumstance  tending  to  prove  the  authenticity,  from  whch 
it  might  be  presumed,  then  the  instrument  is  to  be  reed  to  the  jury,  and  the  qnestioD, 
Dice  other  matters  of  fact,  is  for  their  decision.  (Per  Duncan,  J.  delivering  the  opioinD 
of  the  court  in  Si^fried  v.  Levan,  6  Ser.  &  Rawie,  308,  312.  Dodge  v.Baok  ufKen* 
tucky,  3  Marsh.  Ken.  Rep.  613.  Curtis  v.  Hall,  1  South.  Rep.  148.  Stahl  v.  Berger, 
10  Ser.  k,  RawIe,  170.  Piggott  v.  Halloway,  1  Binn.  Rep.  442,  3.  The  PreBid«Dl, 
Managers  and  Co.  of  the  Berks  &  Dauphin  Turop.  Road  v.  Myers,  6  Ser.  &  Rawle,  U. 

And  when  a  prima  facie  case  of  execution  has  once  been  made,  the  court  is  Dot  to 
allow  the  other  party  to  adduce  counter  proof  beCbre  the  instrument  is  read,  and  tbn 
assume  to  take  the  question  from  the  jury.  (Fisher  v.  Kean,  1  Watts'  Rep.  S78.  See 
Chiideraton  v.  Hammon,  9  Ser.  &  Rawle,  68 ;  McCorkle  v.  Binns,  5  Binn.  Rep.  S4Q, 
353 ;  Commissioners  of  Berks  County  v.  Ross,  3  id.  639.) 


NOTE  902— p.  466. 

It  has  been  said,  that  if  the  witness  was  incompetent  from  interest  at  the  time  o^  Bt« 
testation  and  at  the  trial,  bis  attestation  is  a  nullity.  Swire  v.  Bell,  cited  in  the  text} 
0.  (9),  seems  to  favor  this  notion,  and  nothing  is  said  as  to  the  party's  knowledge  of  ;be 
fact  at  the  time  of  attestaiion,  though  Uie  latter  is  doubtless  a  reasonable  qualifisa  fea< 
(See  1  Stark.  Ev.  835,  330,  ath  Am.  ed.) 

In  Netius  v.  BrickeH's  adm'r,  1  Hayw.  Rep.  19,  the  bond  sued  upon  was  attested  bj 
the  obligor's  wife,  and  the  obligee  on  the  trial  would  have  established  it  by  proof  i>fber 
hand-writing;  nd  non  aUoeatur ;  and  by  the  court— **  the  witness  was  incompetent 
from  the  begiuniog,  and  if  she  could  not  be  admitted  as  a  witness,  much  less  ought  her 
hand- writing  to  be  received  as  evidence."  See  also  per  Yeates,  J.  in  Haoiiltoo  v. 
Marsden,6  Binn.  Rep.  50;  Lantermilch  v.  Kneagy,  3  Ser.  &  Rawle,  303. 


NOTE  J903-.p.  477. 

English  writers  have  not  spoken  on  this  subject  with  much  clearness.  BuDer's  Ni« 
Prius,  p.  555,  lays  it  down  that,  in  addition  to  the  age  of  ihe  deed,  there  ought  to  be 
"  some  account"  of  it,  «  where  found,  &c."  C.  B.  Gilbert  says,  that  though  d)C  i»eed 
be  of  the  required  age,  "yet,  If  possession  hath  nut  gone  abng  with  it"  there  should 
be  *<some  account  of  the  deed ;  because  the  presumption  fails  where  there  m  no  pos- 
session; fiir,  it  is  no  more  than  old  parchment,  if  no  account  be  given  of  its  execution.'' 
(Gilb.  on  Ev.  103, 4.)  Mr.  Starkie  says,  ^^  some  account  ought  to  be  given  of  the 
place  where  it  has  been  kept,  or  evidence  should  be  given  that  the  party  has  been  in 
possession  under  the  deed."  (1  Stark.  Ev.  333,  6th  Am.  ed.  citing  Bull.  N.  P.  354, 
355,  648,  Bac  Abr.  F.  644.)  Peake  advances  the  doctrine  thus— <<  that  a  deed  of 
above  thirty  years  standing,  requires  no  further  pixwf  of  its  execution  tlian  the  bsie 
production,  provided  the  possesdion  has  been  according  to  the  provisions  of  the  deed, 
and  there  is  no  apparent  erasure,  &c."  He  adds,  "  in  like  manner,  if  a  hood  of  that 
date  be  found  among  the  papers  of  an  intestate,  or  public  company,  the  same  pre- 
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lumption  arises  from  the  place  where  it  was  found.    But  as  this  rule  is  founded  on 
prnuniplioo,  it  does  not  apply  where  there  are  circufnstances  to  raise  a  contrary  pre- 
sumption, as  if  the  possession  has  been  contrary  to  the  deed  "  or  if  the  deed  appear  on 
iis  &ce  razed  or  interlined,  or  a  man  convey  a  reversion,  first  to  one,  and  then  by  a  sub- 
sequent deed  to  another,  and  the  second  purchaser  prove  his  title;  '*  in  all  these  caAcs 
it  "^vitt  be  incumbent  on  the  party  to  give  the  ordinary  evidence  of  the  execirtioo  of  his 
de-cd;  fi»r  the  presumption,  from  the  antiquity  of  the  deed,  is  destroyed  by  the  opposite 
pi^esumption ;  in  the  one  case,  that  some  unfair  alteration  has  been  made  in  the  ^eei\; 
ia    the  other,  that  the  person  having  the  possession  had  also  the  lego  1  riglit ;  for  the 
la  "vr  will  not  raise  a  presumption  that  a  man  would  be  guihy  of  so  manifest  a  fraud,  as 
t<*  convey  the  same  estate  to  two  different  people."    (Norris*  Peake,  16S,  4.)    Mr. 
B^oseoe  lays  down  the  rule  in  nearly  tliesame  terms  as  Mr.  Starkie.    (Ruse.  £v.  70.) 
A^nd  80  does  Mr.  Gresley.  (Gresl.  Eq.  Ev.  124.)    Mr.  Matthews  goes  more  fully  into 
i^hat  he  considers  the  reason  of  the  rule*    *'  It  is  msnifest,'*  he  observes,  **  that  the 
Sonera  I  probability  of  the  due  execution  of  instruments  which  are  meant  to  have  a 
l^^l  operation,  is  by  many  degrees  increased  by  lapse  of  time ;  which,  as  it  affords 
a^portunity  totfiose  whose  interest  it  was,  to  dispute  their  efficiency,  shows  at  ojice  the 
ac^qaiescence  of  such  persons,  and  also  a  convictinn,  on  their  part,  that  all  proper  steps 
iBwcfe  taken  to  render  the  assurance  valid.    On  this  principle,  supported  by  a  consider- 
ation of  the  difficulty,  if  not  impossibility  of  obtaining  living  testimony,  deeds  of  thirty 
yeara standing,  by  a  very  ancient  rule  of  law,  are  admitted'  in  evidence  witliout  proof 
ofexecution ;  and  where  the  witnesses  are  dead,  deeds  of  even  a  less  age,  provided  the 
enjoyment  of  the  property  to  which  they  relate  has  corresponded  wi(h  the  limitations, 
Ave  received  as  genuine  and  authentic."    (Matth.  Pres.  Ev.  371 ,  3,  citing  our  author, 
i^sdSelw.N.  P.  535,  5thed.    Go.  Lkt.C,b.    Wood's  Instit.  596.) 

Strictly  speaking,  we  apprehend,  no  instrument,  however  ancient,  can  be  said  to 
**  prove  itself."  All  that  we  understand  from  the  rule  on  this  subject  is,  that  wlien  aa 
iDStrumeot  appearing  on  its  facelo  be  thirty  years  old,  is  produced,  its  authenticity 
'v^sy.iQ  certain  cases,  be  presumed  ;  not  from  any  thing  beltinging  solely  to  the  instru- 
xnent  itself,  but  mainly  from  circumstances  out  of  it,  the  existetice  of  which,  like  all 
<3ther  facts,  must  be  shown  on  the  trial. 

A  deed  or  instrument  thirty  years  old  or  upwards,  purporting  to  be  a  conveyance  of 
J^roperty  real  or  personal,  is  sufficiently  corroborated  to  be  read  without  further  assu- 
'•^oce  of  authenticity,  by  showing  that  possession  of  the  thing  it  assumes  to  convey  has 
^S<>ne  along  and  been  held  in  accordance  with  its  provisions.  So  far  the  cases,  both 
^o^lish  and  Amei^ican,  seem  entirely  agreed.  (See  Jackson,  ex  dem.  Lewis,  v.  Laro- 
'^■y,  S  John.  Gas.  283,  386,  7,  289  et  seq. ;  Jackson,  ex  dem.  Burhans,  v.  Blanshaw, 
^  J«»hD.  Rep.  293,  397,  8 ;  Roberts'  widow  v.  StatJton,  3  Munf.  139, 185 :  Thompson 
^^.  Bullock,  1  Bay's  Rep.  364;  Knox  v.  Silloway,  1  Fairf.  Rep.  217 ;  Jackson,  ex  dem. 
"^ao  Schaick,  v.  Davis,  5  Gowen's  Rep.  133 ;  Hewlett  v.  Cock,  7  Wend.  371 ;  Jack- 
son, ex  dem.  Bradt,  v.  Brooks,  8  id.  436,  431 ;  Garroll  v.  Norwood,  1  Harr.  &  John. 
^74;  Gittings  v.  Hall,  Id.  14 ;  Owings  v.  Norwood,  2  id.  96, 106 ;  Hall  v.  Gittings,  2 
^arr.k  John.  S89,  393;  Joce's  letlsee  v.  Harris,  1  Harr.  &  McHen.  196 ;  Hoddy's 
^esiee  v.  Harryman,  3  id.  581,  583;  Middleton  v.  Mass,  3  Nott  &  McCord,  55 ;  Dun- 
"^nv.  Beard,  id.  400;  Diie,  ex  dem.  Glinton,  v.  Phelps,  9  Johns.  Rep.  169,  171 ; 
Doe,  ex  dem.  Clioton,  v.  GampbeH,  10  id.  475 ;  Waldron  v.  Tattle,  4  New 
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Harop.  Rep.  371;  McGenois  v.  Allison,  10  Set.  &  Rawle,  199;  Healy  ▼.  Mool,  5 
id.  181;  Tolmanv.  Eroeraoo,  4  Pick.  Rep.  163;  Evertey  v.  Stoner,  3  Testes' 
Rep.  133.)  Tlie  pnwessioii  need  not  extend  to  every  part  of  the  premises  niveml  by 
tlie  deed.  A  possession  of  part  under  the  deed  aflimis  evidence  of  sutbenticity,  it  has 
been  said,  of  as  high  character  as  iliough  that  possession  extended  to  the  wlmie;  snd 
It  renders  tlie  deed  evidence  even  as  against  one  in  posHeasion  of  the  other  pari.  (Jack- 
son, ex  dein.  Van  Schaick,  v.  Davis,  5  Cowen's  Rep.  133,  137,  8.  See  also  Jackson, 
ex  dem.  Hunt,  v.  Luquere,  id.  33 ;  Jsckson,  ex  dem.  Wilkina,  v.  Lamb,  7  id.  4S1.)  If 
tlie  possession  is  conlbrmable  to  the  limitations  in  the  deed,  it  shall  be  presuined  to  be 
under  it.    (SemhU^  GarliampUm's  lessee  v.  Carharopton,  1  Irish  T.  Rep.  678.) 

The  length  of  possession  which  roust  be  sliown,  when  that  circumatanoe  solely  ii 
relied  on,  has  not  been  much  discussed.  In  Jackson,  ex  dem.  Burliana^  v.  Btansbaw,S 
John.  Rep.  393,  the  doctrine  was  distinctly  held,  that  no  poaseaaion  abort  of  (birtj 
yeitrs  would  answer;  in  other  words,  that  the  age  of  the  deed  must  be  calculated  from 
the  commencement  of  the  possession ;  for  it  is  the  accompanying  posseasioii  which 
raiaea  the  presumption  in  favor  of  its  authenticity.  (Id.  397,  8.  See  aJao  S.  P.,  Jack* 
soi,  ex  dem.  Hunt,  v.  Luquere,  5  Cowen's  Rep.  331, 337, 8.)  This  doctrine  basbeea 
reeognised  in  New-Hampshire  ;  (WakJron  v.  Tuttte,  4  N.  Hamp.  Rep.  877;)  and 
South  Carolina;  {$embU,  per  Harper,  J.  in  Robinson  v.  Craig,  1  Hill's  Rep.  391,2, 
0'Ne:ill,  J.  disienting.)  Indeed  most  of  the  American  caaes,  cited  aupra,  will  be 
found  to  proceed  upon  the  aame  general  principle.  It  was  doubted  at  one  period  ia 
Pennaylvania,  whether  a  shorter  poaseaaion  might  not  anawer,  e.  g.  35  years  (Everky 
V.  iStoner,  3  Yeatea'  Rep.  133,)  and  subsequently  31  years,  that  correqx>ndiDg  with 
the  period  of  limitation.  (McGennis  v.  Allison,  10  Ser.  &  Rawle,  199.)  But  thirty 
years  seems  the  shortest  period  whichhas  ever  been  judicially  acted  upon  in  tbatstate, 
unk^ss  in  connection  with  other  circumstances.  (See  Healy  v.  Moule,  5  Ser.  k 
Bnwle,  185 ;  Arnold  v.  Gorr,  1  Rawle,  333.) 

The  above  reraarka  with  respect  to  the  length  of  poasessioo  required  a$  indupatmbUt 
must  be  undersloood  with  the  qualification,  thai  poeaeaaion  is  the  only  circumstance 
relied  on  by  way  of  sliowing  the  anthenticity  of  the  instrument.  A  full  corresponding 
possession  is  not  the  only  cormboration  which  will  alkiw  the  inatrument  to  be  read 
without  proof  of  execution,  though  there  are  aeveral  dicta  wliich  bok  that  way.  See 
Jackson,  ex  dem.  Burhans,  v.  Blanabaw,  3  John.  Rep.  393,  397,  8,  per  Kent,  C.  J., 
who,  in  delivering  the  prevailing  opinion,  reiterated  what  was  said  by  him,  dissentiag, 
in  Jackson,  ex  dem.  Lewis,  v.  Laroway,  3  John.  Cas.  389,  et  aeq.  See  also  per  Sav- 
age, C.  J.,  in  Jackson,  ex  dem.  Bradt,  v.  Brooka,  8  Wend.  426,  431 ;  Middlelon  v. 
Mass,  3  Nott  &  McCord,  55,  per  Johnson,  J. ;  Waldmn  v.  Tuttle,  4  N.  Hamp.  Rep. 
377;  McGennis  v.  Allison,  10  Ser.  &  Rawle,  199;  ArnoM  v.  Gorr,  1  Rawle,  333; 
Healy  v.  Moul,  5  Ser.  &  Rawle,  181.  Our  author,  at  p.  477,  seems  to  have  laid  down 
the  ruJe  in  the  true  spirit  of  the  English  adjudications;  and  it  obviously  admiu  of  this 
alternative,  viz.  that  if  poaaession  haa  not  gone  along  with  the  deed,  ao  aa  to  furnish  a 
presumption  of  its  authenticity  from  that  source  ak>ne,  other  circurostancea  may  be  re- 
sorted to.  In  Carhampton's  lessee  v.  Carhampton,  I  Irish  T.  R.  567,  tlic  plaintiff  pio- 
duced  a  deed  dated  14th  January,  1735,  purporting  to  have  been  made  on  the  mar- 
riage of  the  late  Lord  Carhampton  with  the  plaintiff;  and  proved  that  poaaesaion  had 
accompanied  it  63  yean,  and  until  the  death  of  the  late  kird ;  he  a)ao  prodooed  a  dmk 
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^^m  the  registry  office,  who  proved  that  he  found  in  the  registry  office  the  memorial 

^^(t  deed  agreeing  in  parties,  witnesses,  description,  &c  &c.  with  the  deed  produced ; 

)3eld,that  the  memorial  might  he  read,  and  also  the  deed,  as  an  ancient  deed,  leaving 

d»e  question  ofauthenticity  to  the  jury.    '^  A  reasonable  presumption  of  the  authenti- 

oily  of  the  instrument,"  said  Carlton,  C.  J.  delivering  the  opinion  in  this  case,  *'  was 

sufficient  to  admit  it  to  be  read."    (Id.  p.  577.)    The  permitting  it  to  be  read,  how* 

«veT,  does  not  decide  on  the  final  influence  of  the  evidence,  as  to  its  reality ;  that  is  lor 

^he  jury.    (Id.  577.)    Such  unquestionably  is  the  well  settled  doctrine  in  New-York. 

Iq  Jackson,  ex  dem.  Lewis,  v.  Laroway,  9  John.  Gas.  283,  the  point  was  fairly  and 

iuily  considered,  and  Radclifie,  J.  who  delivered  the  prevailing  opinion,  laid  down  the 

S*CQcral  rule  to  be,  **  that  a  deed  appearing  to  be  of  the  age  of  thirty  years,  may  be 

S*  vcQ  io  evidence  without  proof  of  its  execution,  if  the  possesBion  be  shown  to  have 

acscompanied  it ;  or,  wliere  no  possession  has  accompanied  it,  if  such  account  be  given 

or  the  deed,  as  may  be  reasonably  expected  under  all  the  circumstances  of  the  case, 

aaxid  as  will  afford  the  presumption  that  it  is  genuine.    This  rule,"  he  adds, "  is  founded 

on  the  necessity  of  admitting  other  proof,  as  a  substitute  for  the  production  of  witnesses^ 

v^ho  cannot  be  supposed  any  longer  to  exist.    A  oorrespondent  possession  is  always 

liigh  evidence  in  support  of  such  a  deed ;  but  where  no  such  possession  appears,  other 

<^Tcun»tances  are  admitted  to  account  for  it,  and  raise  a  legal  presumption  in  its  fa- 

^'^M'."   (Id.  386,  7.)    This  case  lias  never  been  overruled,  but  on  the  contrary  has  re- 

<^«i?ed  the  sanction  of  several  subsequent  adjudicatbns.    (Hewlett  v.  Cock,  7  Wend. 

%71.   Jackson,  ex  dem.  Hunt,  v.  Luquere,  5  Cowen's  Rep.  231,  225,  6,  7,  8.    Jack- 

^^30,  ez  dem.  Wilkins,  v.  Lamb,  7  id.  431..   Jacxson,  ex  dem.  Bowman,  v.  Cbristman, 

^   Wend.  277.)    It  is  the  doctrine  in  South  Carolina  also ;  (Robinson  v.  Craig,  1  Hill's 

^Kep.  889, 391, 2;)  and  Indiana;  (semUe,  Henthorn  v.  Doe,  1  Blackf.  Rep.  156, 162, 

*>  ^Dd  note  (3)  at  p.  165.)    And  it  has  been  both  recognized  and  acted  upon  by  the  su- 

P-veme  court  of  the  United  States.    (Barr  v.  Gratz;  4  Wheat.  Rep.  213,    Winn  v. 

l^^ttersoD,  9  Peters'  Rep.  674,  5,  per  Story,  J.    See  Ooulson  v.  Walton,  id.  62,  72; 

GStarke's  lessee  v.  Courtney,  5  id.  344.)    Proof  of  such  circumstances  as  could  not 

^«9ellhavehap]>ened,  without  the  existence  of  the  deed,  affords  a  presumption  that  the 

^<cd  is  fair.    (Thompson  v.  Bullock,  1  Bay's  Rep,  a64.)    Indeed,  almost  any  evidence 

intriosicaily  unobjectionable,. and  tending  to  raise  a  presumption  of  the  genuineness  of 

^  instrument,  is  admissible.     The  sufficiency  of  it  will  depend  so  much  upon  the  na» 

ture  of  each  particular  case,  that  no  general  rule  can  be  laid  down  with  regard  to  it. 

(See  Jackson,  ex  dem.  Lewis,  v.  I^roway,  and  Hewlett  v.  Cock,  supra.) 

I'he  antiquity  of  the  deed  or  instrument^  viz.  its  having  existed  thirty  years,  must 

'"Cniade  out.    This  is  many  times  shown  by  direct  evidence,  but  oftener,  perhaps,  by 

circQQ]8ta0ces.    The  party  must  not  rely  solely  upon  the  date  of  the  instrument,  or  its 

appearance.    (Forbes  v.  Wale,  1  Black.  Rep.  532.    Robinson  v,  Craig,  1  Hill's  Rep. 

^^0   In  the  case  of  a  conveyance,  possessbn  in  accordance  with  it,  for  thirty  years, 

^  presumptive  evidence  of  its  actual  existence  for  that  length  of  time,  if  there  is  noth- 

'Ofi  io  the  date  to  rebut  that  presumption.    (Per  Harper,  J.  in  Robinson  v.  Craig,  1 

Hill's  Rep.  390, 1.    And  see  the  cases  supra,  as  to  possession ;  also,  Blair  v.  Miller,  2 

T^^,  Rep.  407, 410.)    If  a  full  and  complete  possession  cannot  be  shown,  then  the  fact 

m^J  be  made  out  by  other  circumstances.   (Id.)   The  hand-writing  to  certificates  of  ac- 

iaiatirledgnient,  or  prtbate,  endorsed  upon  the  instrument,  though  not  according  to  law, 

Voi..L»  166 
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aiid  therefore  unofficiali  may  be  resorted  to  in  order  to  show  its  antiquity ;  proof  of  (be 
hand-writing  will,  in  such  case,  he  prima  facie  sufficient,  it  seems,  to  show  tbe  exist- 
ence of  the  instrument  at  the  date  of  the  certificates.  (Jackson,  ex  dem.  Lewis,  v. 
Iiaroway,  8  Johns.  Cas.  S87,  38S.) 

Much  stress  is  always  placed  upon  tbe  circumstance  of  the  instrument  having  been 
(bund  in  the  custody  of  those  who  had  an  interest  in  the  subject  matter  to  which  it 
purports  to  relate.  In  aceounUng  for  it,  this  should  always  be  looked  to ;  and  if  it  has 
been  preserved  by  them  with  care,  we  are  entitled  to  infer  their  opinion  to  have  been 
in  i&vor  of  its  genuineness.  In  the  case  of  ancient  deeds  of  conveyance,  for  example, 
we  should  expect  to  find  them,  if  genuine,  in  the  possession  of  some  one  claiming  under 
the  grantee,  and  preserved  among  the  muniments  of  title.  When  so  found,  the  ftctis 
favorable  to  their  authenticity  and  reality  oa  deeds.  But,  on  the  other  hand,  if  found 
in  the  custody  of  strangers,  entirely  unconnected  with  the  estate;  or,  even  though 
found  in  the  proper  custody,  if  they  appear  to  have  been  thrown  aside,  among  papers 
of  little  or  no  comparative  value,  this  raises  a  presumption  against  them,  whieh  most 
be  overcome  before  the  mind  can  assent  to  their  genuineness.  (See  post,  479  et  seq. 
of  the  text,  and  the  cases  there  cited ;  also,  per  Washington,  J.  in  Barger  v.  Mi}ler,4 
Wash.  C.  G.  Rep.  283,  4  ;  Duncan  v.  Beard,  3  Nott  &  McCord,  400,  406,  7;  Mid- 
dleton  v.  Mass,  id.  55.) 

The  cases  are  not  clear,  it  would  seem,  whether  the  mere  fact  of  the  deed  or  instn* 
ment  having  existed' thirty  years,  in  the  proper  custody,  iinaided  by  any  other  circum- 
stance, is  enough  to  allow  it  to  be  read.  According  to  the  English  adjudications,  this 
would  furnish  the  requisite  presumption  of  its  authenticity.  (See  the  cases  cited  in 
the  text  at  p.  477,  notes  (i),  (2),  (S),  (4),  (5) ;  also  ante,  p.  iS%  8,  of  tbe  text;  Car- 
hampton's  lessee  v.  Garhampton,  1  Irish  T.  Rep.  577, 8.)  So,  also,  in  South  CaroKoa; 
(BemhUi  per  cur..  Harper,  J.  delivering  the  opinion,  in  Robinson  v.  Graig,  1  Hill's  Rep. 
889 ;)  but,  in  this  case,  beside  the  antiquity  of  the  deed,  possession  had  been  held  of  a 
part  of  the  property,  in  accordance  with  its  provisions,  for  six  or  eight  years,  and  there 
had  been  no  possession  prior  to  that  inconsistent  with  it.  The  deed,  moreover,  purported 
to  have  been  recorded  soon  af\er  its  date.  In  a  previous  case,  in  the  same  state,  the  deed 
was  dated  over  one  hundred  years  ago ;  it  had  been  proved  and  recorded  a  few  days  aAer 
its  execution,  and  the  party  ofiering  it  proposed  to  show,  that  it  had  been  in  his  custo- 
dy, and  those  under  whom  he  claimed,  for  more  than  thirty  years :  yet,  as  possesnoo 
had  not  gone  along  with  it,  and  no  act  of  ownership  was  shown  to  have  been  exercised 
i  n  accordance  with  it,  held,  that  it  could  not  be  read  without  proof  of  execution.  Mr. 
Justice  Johnson,  who  delivered  the  opinion,  after  quoting  from  Boiler's  N.  P.  that 
^*  there  ought  to  be  some  account  of  the  deed,  where  found,  &c.^  said,  that  this  «is 
applicable  to  a  peculiar  species  of  writing,  regarded  as  in  the  nature  of  public  prope^ 
ty,  and  partaking  in  some  degree  of  the  character  of  records ;  that,  in  respect  to  these, 
it  was  enough  to  show,  that  they  had  come  from  the  place  where,  apcording  to  their 
nature,  they  would  probably  be  deposited.  But  he  denied  that  such  was  the  case  with 
mere  private  writings,  as  deeds,  fi^c.  however  ancient.  (Middleton  v.  Mass,  8  Nottfc 
McGord,  55.)  In  Barr  v.  Gratz,  4  Wheat.  318,  it  was  held  that  the  deed  having  ex- 
isted f()r  thirty  years,  and  it  being  proved  to  have  been  in  possession  oT  the  lessors  of 
t  he  plaintifi;  together  with  the  fact  of  their  having  some  years  bdfbre  asserted  it  is  a 
ehanoery  suit,  as  tbe  foundatbn  of  their  title,  was  enough  to  entitle  ft  to  be  read  with* 


Digitized 


by  Google 


foci.  10  CifUm  Pfp^aflMk^  4girmmii,  ^.  liU 

«Qt  proof  of  ^eeiition«    (I<L  SIT.)    See  Coutoon  t.  Walton,  9  Peters'  Rep.  6S,  7S ; 
Winn  V.  Pattenon,  id.  6T4, 5 ;  Olark'e  le«ee  t.  Courtney,  6  id.  S44.    See  alio  Hen- 
tbro  ▼•  Doe,  I  Biaekf.  Rep.  157, 163,  and  note  (5)  at  p.  165.    In  Jackaon,  ex  dem. 
Lewis^  ▼.  Laroway,  9  John.  Gaa.  S83,  the  question  arcMe  upon  an  aneieot  will ;  it  bore 
date  in  1728 ;  the  piemiaea  remained  in  their  natural  state  till  1759,  when  poasestion 
wasjtaken  by  those  elainiing  in  opposition  to  the  will ;  several  umiuthorised  eertifidates 
of  probate,  &e.  were  endorsed  on  it,  ranging  in  respect  to  date  from  17S5  to  1744,  the 
band'Writing  to  which  was  ofikred  to  be  proved.    The  court,  on  motion  for  a  new 
trial,  held,  that  the  presumption  against  the  will,  arising  from  the  absence  of  eorres* 
pooding  possession  up  to  1758,  was  explained  away  by  the  character  and  situation  of  the 
property  previous  to  that  time)  and  the  like  presumption  from  the  adverse  possession, 
wai  neutnilixed  by  the  circumstance  that  those  who  had  an  interest  in  the  will,  did  not 
appear  to  have  known  of  such  possession  having  been  taken,  until  k>ng  afterward.   Id 
short,  the  ease  turned  mainly  upon  the  question, 'wlietber,8lK>wing  the  existence  of  the 
will  as  early  as  1785,  (the  date  of  one  of  the  certificates,  which  were  ofiered  on  the 
trial  Ibr  that  purpose^)  wodd,  in  the  absence  of  any  counter  presumption^  be  sufficient 
to  entitle  it  to  be  read  as  an  ancient  deed.    The  court  decided  in  the  affirmative, 
(Kent,  J.  dissenting,)  and  granted  a  new  trial,  because  the  judge  st  the  Circuit  reAised 
to  adttit  the  will    This  case  was  reviewed  and  directly  approved  in  Hewlett  v.  Cock, 
7  Weod.  874;  and  in  the  latter,  Neladn,  J.,  who  delivered  the  opinion^  placed  strong 
emphim  upon  the  fact  of  the  lease  having  been  (bund  in  the  appropriate  custody ;  but 
there,  this  circumstance  stood  connected  with  others  of  a  no  less  imposing  character* 
^aek^QD,  ex  dem.  Lewis^  v.  Laroway,  8upra>  has,  perhaps,  gone  farther  than  any  other 
direct  adjudicatkm  in  New*York|  in  giving  effisct  to  the  presumfHion  arising  from  the 
mere  existence  of  the  instrument  for  thirty  yean,  unaided  by  other  circumstances.    It 
^  difficttlt,  if  not  impossible,  to  reconcile  the  opinion  of  the  court,  in  that  ease,  with  cer- 
tein  dieta  in  Jackson,  ex  dem.  Hunt,  v.  Luquere,  5  Cowen's  Rep.  931.    The  question 
ia  both  cases  was,  as  to  the  admissibility  of  an  ancient  will    Both  recognize  and  act 
^pon  the  doctrine  of  the  English  courts,  that  where  possession  is  not  showp*  you  may 
reaort  to  circumstances.    In  the  latter,  the  circumstantial  evidence  consisted  of  proof 
of  thehaod-writing  of  one  of  the  witnesses,  possession  of  one  of  the  devisees  for  nearly 
(though  not  quite)  thirty  years,  &e.    These  were  held  sufficient  to  ftlk)w  the  will  to  be 
^^<i>OD  the  iboting  of  an  enbient  deed;  but  Woodworth,  X,  who  delivered  the  opin- 
ioO)  at  p.  324  denies  that  the  mere  existence  of  an  instromeni  for  more  tbsn  thirty 
ywis,  is,  in  any  case,  enough  to  authorize  it  to  be  read  without  further  corroboration, 
^e  denies,  moreover,  that  such  a  doctrine  has  evprbeenJMdicislly  recognized  in  Ncw- 
^*k;  "and  if  introduced,"  he  says,  "  would  be  an  experiment  of  very  dangerous 
tendency."    It  is  to  be  noted  that  the  learned  judge  leas^speaking  in  a  case  where  the 
<^U9tody  of  the  irfstrument  had  been  indisputably  regular;  and  assuming  that  the  pres- 
ence of  this  circumstance  is  not  to  qtialify  his  pftservalions,  in  any  degree,  we  are  at  a 
^  to  perceive  the  distinction  between  the  ioctrine  which  he  says  has  "  not  been  re- 
cognized," and  that  which  «*«  recogniz^l  in  Jackson,  ex  dem.  Lewis,  V.  Laroway. 
^o<hed  at  p.  S35,  6,  he  substantially  cc«icedes,  with  respect  to  that  case,  that  the  view 
^*^  ^ave  taken  df  it  is  correct. 

'^hm  for  we  hare  spoken  mainly  with  regard  to  cases,  where  the  authenticity  of  the 
ioatrumnt  stniids  independent  of  any  thing  except  preaumptiona  derived  from  .drDuaii- 
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stances,  collateral  to  it,  and  coDsistent  with  its  provisions.  It  is  hardly  necesaiy  to 
mention  that  testimony  identifying  the  hand-writing  of  the  witnesses,  or  parties,  or 
some  of  them,  though  it  may  be  of  a  very  inferior  character,  and  sudi  as  would  not  be 
admissible  in  regard  to  more  recent  transactions,  is  also  frequently  resorted  to.  This, 
perhaps,  should  be  called  direct  evidence  of  the  etBeettftoit  of  the  instrument,  ss  contra- 
distinguished from  that  arising  from  the  circumstances  of  which  we  have  spoken.  But 
the  cases  where  such,  or  the  like  evidence,  has  been  refwred^  constitute  a  distinct  daeS) 
not  included  in  our  prevk>us  obeervatioRs,  but  which  may  properly  be  here  noticed. 

Where  an  ancient  instrument  stands  uncorroborated  by  possession,  %nd  is  not  other- 
wise sufficiently  **  accounted  for,"  as  it  is  called,  some  proof  of  execution  is  to  be  addo- 
eed.  (McGenois  v.  Allison,  10  Serg.  &  Rawie,  199.  Conlson  v.  Walton,  9  Peten' 
Rep.  71, 73.)  But  the  law  is  indulgent  in  such  cases,  and  does  not  require  that  com- 
plete measure  of  proof  which  it  demands  in  respect  to  more  recent  transactions.  (Per 
McLean,  J.  in  Coulson  v.  Walton,  9  Peters'  R.  6d,  70.)  See  Bennett  v.  Rnnyoa,  4 
Dana,  423,  424.  If  the  subscribing  witnesses  are  living,  and  not  absent  or  iocolnp^ 
tent,  they  should  be  called.  (See  McGennis  v.  Allison,  VO  Serg.  &  Rawle,  197, 199; 
Jackson,  ex  dem.  Burhans,  v.  Blanshaw,  9  John.  Rep.  292,  297,  8.  Clarke's  lessee 
V.  Courtney,  5  Peters'  Rep.  819,  844 ;  Tolman  v.  Emmerson,  4  Pick.  Rep.  160, 169.) 
But  it  is  not  unusual  for  the  court  to  presume  their  death  or  absence,  after  tbe  lapse  of 
thirty  years  or  upwards,  and  so  save  the  necessity  of  search,  enquiry,  &c.  (See  Mo- 
Ginnisv.  Allison,  10  Serg.  &  Rawle,  199;  Winn  v.  Patterson,  9  Peters'  Rep.  674, 5, 
per  Story,  J.;  Jackson,  ex  dem.  Livingston,  v.  Burton,  11  John.  Rep.  64;  Duoeis  v. 
Beard,  2  Nott  &  McCord,  400,  408 ;  Knox  v.  Silloway,  1  Fairf.  Rep.  217 ;  Beooet  t. 
Robinson's  adm'r,  8  Stewart  &  Porter,  229.  But  see  Clarke's  lessee  v.  Coortoey,  5 
Meters*  Rep.  819,  344.)  And,  in  Pennsylvania,  where  a  writing  was  dated  88  years 
and  6  months  before  the  trial,  and  possession  had  gone  along  with  it,  held  that  it  was 
sufliicienily  proved  by  a  person  who  was  present  at  the  execution,  though  so  inquiry 
had  been  made  for  the  attesting  witness.  (Everley  v.  Stoner,  2  Yeates'  Rep.  122.) 
In  Thoma^'  lessee  v.  Horlocker,  1  Dall.  Rep.  14,  a  deed  was  produced,  bearing  date 
sixty-three  years  ago.  One  of  the  witnesses  was  proved  to  be  dead,  and  the  othernot 
known.  Possession  had  not  accompanied  it,  and  no  proof  was  adduced  respecting  it 
or  its  custody  previous  to  the  trial,  save  that  a  witness  testified,  he  had  well  knows 
one  of  the  attesting  witnesses,  had  seen  many  deeds  and  papers  signed  by  him,  and 
thence  believed  his  na^e  to  the  deed  in  question  to  be  in  his  hand-writing,  bot  bad 
never  seen  him  write.  Considering  its  dntiquUy  the  court  thought  this  wss  suieieot 
proof,  and  so  allowed  it  to  Ve  read  in  evidence.  Where  hand^writing  is  resorted  to, 
in  these  cases,  very  inferior  testimony  on  the  point  is  admissble.  (See  post,  p.  491, 9 
of  the  text.) 


NOTE  6Q4— p.  477. 

A  copy  of  a  faculty,  granted  in  1613,  was  adiQitted  in  evidence  in  a  tithe  suit,  it  be- 
ing produced  from  the  custody  of  a  person  whose  tights  were  abridged  fay  it,  and  tbete 
being  evidence  that  the  original  could  not  be  found  in  the  proper  depository  wbieh  hid 
been  destroyed  by  tbe  great  fire  of  London.  (Ishsm  v.  Wallaoe,  4  Simons,  25.) 
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NOTE  9e&— p.  477. 
See  DeDD,  ex  deiSL  Gaston,  v.  Mftson,  1  Goxe's  Rep.  10. 


NOTE  906— p.  477. 

Mr.Stafkie  lays  tlot^n  the  rule  as  followB:  **  Where  the  deed  labors  under  any  sus- 
picion, aruriag  from  any  rasure  or  interlineation,  H  )S  matter  of  prudence  and  discretion 
to  prove  it  in  the  usual  way,  by  means  ofan  dttesttng  witness,  if  any  be  still  living,  or 
by  proof  of  the  haod- writing  of  an  attesting  witness,  where  they  are  aU  dead,  in  order 
to  rebut  the  unfavorable  presumption  arising  from  an  inspection  ofthe  deed."  (I  Starlck 
Ev.  3S0, 1, 6th  Ada.  ed.)  Gilbert  and  Buller  sub^btially  agree  that,  under  such  cir* 
cuoutaoees,  the  deed  should  be  proved ;  by  the  witnesses,  if  living,  and  if  they  are 
dead,  by  proving  the  hand- writing  of  the  witnesses  or  one  of  them,  and  also  the  hand- 
writing of  the  party.  (Bull  N.  P.  355.  Gitt).  £v.(Lofi%'sed.)104.)  Our  author  seems 
to  require  that,  in  addition  to  proving  the  deed  in  one  of  these  modes,  **  the  blemish 
should  be  satisfactorily  explained."  (See  p.  477  ofthe  text.)  But  Buller  and  Gilbert, 
the  authorities  cited  by  him,  do  not  go  so  far :  they  merely  require  proof  of  the  deed, 
and  ia  case  the  subscribing  witnesses  are  unattainable,  they  agree,  that  the  deed  may 
be  proved  by  identifying  their  hand«writing  and  that  of  the  party.  This,  as  has  been 
well  said,  icannot  mean  that  an  account  must  be  given  of  the  blemishes;  fbr,  proving 
the  hand-wrhing  ofthe  witnesses  could  not  do  tliat.  (Per  Williams,  C.  J.  in  Bailey  v. 
Taybr,  11  Conn.  Rep.  535.) 

We  apprehend  there  will  be  found  little  or  no  distinetibn  between  ancient  instru- 
ments and  others,  in  this  partictilar.  Ordinarily,  where  there  are  rasuresor  interllnea- 
tiona  appearing  on  a  deed,  it  becomes  a  question  of  fatft  for  the  jury,  whetlier  they 
were  made  before  or  af\er  execution;  and  the  decision  of  that  question  will  in  a  great 
measure  depend  upon  the  circumstances  of  each  individual  case.  (3  Ev.  Poth.  181.) 
The  geoerai  doctrine  as  to  the  own,  in  these  eases,  was  somewhat  fully  considered  ante, 
note  398,  p.  399  et  seq. ;  and  we  shall  here  set  down  some  few  additional  observations. 

The  decisions,  as  we  saw  in  that  note,  are  not  entirely  consistent  respecting  the  pre- 
sumption arising  from  the  mere  face  ofthe  instrument.  The  nature  ofthe  alteration, 
however,  must  always  have  great  weight  in  determining  questions  of  this  sort.  If,  for 
instance,  the  alteration  tends  to  dtimmtfc,  instead  of  inereaie.  the  rights  ofthe  person 
to  whom  the  instrument  was  given,  the  law  will  not  impose  upon  him  the  burthen  of 
accounting  fbr  it.  (Bailey  v.  Taylor,  11  Conn.  Rep.  531.)  This  was  the  case  of  a 
i»te,  altered  from  600  to  500  dollars ;  the  court  declined  determining  whether  such 
an  alteration  would  avoid  it;  but  assuming  that  it  would,  if  made  afler  execotion, 
through  the  procurement  of  the  holder,  they  held,  that  the  question  whether  it  had 
heen  so  made,  was  property  submitted  to  the  jury,  and  that  the  judge  who  tried  the 
cause  did  right  in  refusing  to  charge  them  to  presume  against  the  legality  of  the  alter- 
ation. Where  an  auctioneer's  memorandum-book  of  sales  had  been  altered,  by  adding 
ft  date,  fhe  court  said, ''  it  is  not  to  be  presumed  that  the  alteration  was  made  by  the 
plaiatifi;  (the  owner  of  the  property  sold,)  as  there  are  no  facta  disclosed  from  which 
•ttch  presumption  can  arise.''    (Nichols  v*  Johnson,  10  Conn.  Rep.  193, 198.) 
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In  the  ease  of  a  deed^  wbere  the  alteration  is  against  the  interest  of  the  gmlee,  it 
will  be  presumed,  in  the  absenee  of  testimony,  \6  have  been  done  at  the  titDe  orezeeii- 
tioo.  (He&linger  v.  Shutz,  16  Serg.  &Rawie,  44,  46,  per  Duncan,  J.)  In  Couison 
v.  Walton,  9  Peters'  Rep.  78,  9,  the  question  was  upon  the  authenticity  of  in  aocient 
bond  for  a  deed,  in  which  some  blemishes  or  alterations  appeared.  It  was  notdoubted 
but  that  they  were  made  since  the  execution ;  and  the  point  was,  whether  those 
claiming  under,  or  those  claiming  adversely  to  it,  had  made  them.  The.aUeration  wai 
not  calculated  to  advance  the  interest  of  those  claiming  under  the  bond ;  and  the  proof 
showed  that  it  had  been  possessed  by  those  claiming  adversely  to  it  They  having  u 
interest  in  destroying  it,-  the  court  said  it  was  fair  to  presume  that,  if  the  alterttioo 
was  made  by  design,  it  was  made  by  some  of  those  wliose  interest  lay  in  destroying  it 
But,  where  a  bond  has  been  altered  since  its  delivery,  and  in  a  material  part,  the  oiiiii 
will  be  upon  the  obligee  to  show  that  it  was  done  legally.  (Barrington  V.  The  Bank 
of  Washington,  14  Serg.  &  Rawle,405.)  The  presumpticto  in  such  ctfses  usually  ii, 
that  the  alteration  was  nuide  by  the  obligee,  or  with  his  assent  at  all  events.  So  ai  to 
a  deed  of  lands.    (C^laey  v.  Frpst,  I  N.  Hamp.  Rep.  146.) 

The  same  principle  applies  in  respect  to  a  note,  altered  afWr  execution,  and  appa- 
rently for  the  benefit  of  the  promisee.  (Bowers  v.  Jewell,  3  N.  Hamp.  Rep.  543.  See 
Martindale  v.  Follet,  1  id.  95.)  The  case  of  Henman  v.  Dickinson,  5  Biog.  18S,  cited 
ante,  note  398,  p.  399,  went  a  great  way  in  presuming  against  the  legality  of  an  alter* 
ation,  appearing  upon  the  face  of  commercial  paper.  ludeed,  the  position  eslahfiihed 
by  that  case  seems  to  make  no  distinction  between  difierent  species  of  written  instro- 
ments,  but  was  probably  designed  as  applicable  to  alt.  This  decision  has  been  lepa- 
diated  in  Connecticut,  and  it  is  said  that  no  other  adjudication  in  the  English  coorta 
has  gone  to  the  same  extent,  or  recognized  iu  doctrines.  (See  Bailey  v.  Taylor,  11 
Conn.  Rep.  53S,  9,  540,  per  Williams,  C.  J.,  delivering  the  opinion  of  the  court)  lo 
the  latter,  the  court  review  Taylor  v.  Moseley,  6  Carr.  &  Payne,  37S,  (a  case  since 
that  of  Henman  v.  Dickinson,)  and  infer  from  it  that  the  opinion  of  Lyndhurat,  C.  B.| 
who  tried  the  cause,  was  against  the  law  as  laid  down  in  Henman  v.  Dickinson. 


NOTE  907— p.  477. 


The  cases  are  by  no  means  agreed,  on  all  points,  as  to  the  efiect  of  an  alteration  in 
a  sealed  instruinent,  made  af\er  exeeution.  We  shall  follow  our  author,  in  leav^igthii 
subject  to  be  discussed  under  a  subsequent  head.  (See  post,  vol.  %  p.  147,8.)  The 
following  references,  however,  to  such  authorities  as  have  incidentally  occurred,  in  our 
researches  for  other  purposes,  arcf  set  down  as  exhibitingsomeof  the  views  which  bafe 
been  entertained  in  regard  to  the  general  docrine.  3  Ev.  Poth.  l79,  et  seq.  Bay  ley 
on  Bills,  173,  Lond.  ed.  of  1839.  No.  48  Law  Lib.  Philad.  Pigot's  case,  11  Ca  37. 
Markham  v.  Gonaston,  Cro.  Eliz.  636.  Shep.  Touch.  69.  Cutts  v.  United  Stales,  1 
Gall.  69,  7i.  Barrett  v.  Thorndike,  1  Greenl.  Rep.  73,  77.  Cheaksy  v.  Frost,  1 N- 
Hamp.  Rep.  145.  Tomson  v.  Ward,  1  id.  9.  Smith  v.  Crooker,  5  Mass.  Rep.  5S6. 
Hatch  V.  Hatch,  9  id.  S07.  Hunt  v.  Adams,  6  id.  531.  Stahl  v.  Berger,  10  Sei^g.  k 
Hawle,  170.  Speake  v.  United  Sutes,  [9  Cranch,  38.  Moore  v.  Bickham's  lessee,  1 
Binn.  1 , 4.    Whiting  v.  Daniel,  1  Hen.  &  Muof.  390.    Boweit  v.  Jewell,  3  N.  Hnqp* 
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Rep.  544.  Bayley  v.  Taylor^  11  Conn.  Rep.  69S,  ct  acq.  Nichola  v.  Joiwaoii,  10  id. 
196, 7,  et  aeq.  Jackson,  ex  dero.  MaliD,  ▼.  MaHo,  15  Joho.  Rep.  398.  Rees  v.  Over- 
baugh,  6  Cawen's  Rep.  746.  Wtlliama  v.  Craiy,  6  id.  S68.  Barrington  ▼.  The  Bank 
of  Washington,  14  Serg.  &  Rawlc,  405.  Hale  v.  Ruaa,  I  Grecnl.  R.  S84.  Ingram  v. 
Hall,  1  Hayw.  812,  «1S.  Owings  v.  Norwood'a  leasee,  9  Harr.  &  John.  96.  Penny 
V.  Corwithe,  18  John.  Rep.  499.  Jack8on,«z  dem.  Stewart,  v,  Kingaley,  17  id.  158* 
See  ako  the  caaea  relating  to  deeds,  ante,  note  1198,  p.  299,  et  aeq. 


NOTE  908— p;  478. 


S.  P.,  Penny  r.  Gorwitbe,  18  John.  R.  499,  501.    See  ConneU  f.  Brown,  Litt.  Sel. 
Cai.4W,46»,8. 


NOTE  909—p.  478. 

S.  P.,  Penny  ▼.  Corwithe,  18  John.  Rep.  499,  501.    So,  MeoAUj  any  peraon  may  be 
allowed  to  teatify  that  lie  aaw  the  rasure  before  the  execution  of  the  deed.    (Id.) 


NOTE  910— p.  478, 

lo  Massachuaetta,  this  doctrine  has  been  disapproved.  (Tolman  v.  jSmeraon,  4  Pick, 
fiep.  163.)  The  case  proceeds  upon  the  aaaumptioo  that  the  like  diaapproval  waa  con- 
tained in  Jackaon,  ex  dem.  Burhans,  v.  Blanshaw,  6  John.  R.  29$.  Spencer  J.  there, 
however,  expressly  aays  that,  in  the  case  of  an  ancient  deed,  it  is  not  necessary  to  call 
the  subscribing  witnesses;  for  the  rule  is  general  (Id.  395.)  And  Kent  C.  J.,  who  de« 
Hvered  the  prevailing  opinion,  held  merely  that  the  subscribing  witness,  being  alive, 
&e.  must  be  called,  iin2e«f  the  admsnon  of  the  vfiU  in  queition  could  be  supported  on 
thefMtuig  of  an  ondetfideed^  which  proves  Usdf;  thus,  by  strong  implication  at  leaat, 
ooooediog  that,  in  the  latter  caae,  the  subscribing  witness,  though  living,  and  in  a  aitu- 
stioB  to  be  prudaoed,  need  not  be  called.  (Id.  397,  8.)  This  doctrine  was  directly 
feeogniased  in  Jackson,  ex  dem.  Bowman,  v.  Christn^ap,  4  Wend.  377,  8;  and  inci- 
<^otally,  in  JLoox  v.  Silbway,  1  Fairf.  Rep.  317.  *  See  also  S.  P.^M'Gennis  v.  Allison, 
iOSeig.  %L  Rawie,  199;  Doe,  ex  dem.  Oldham,  v.  Wolley,  8  Barn.  &  Creaa.  35; 
Heothorn  v.  Doe,  1  Blackf.  Rep.  163. 

We  have  aeeo,  that  where  the  deed  is  not  so  corroborated  aa  to  allow  it  to  be  read 
sa  ao  ancient  deed,  the  subscribing  witnesses,  if  shown  to  be  alive  and  in  a  situation  to 
he  produced,  must  be  caJfed.    (Ante,  noto  908,  p.  1816.) 


N0TE911— p.48S. 


Upon  a  question  aa  to  the  settlement  of  £.,  a  document  waa  produced,  purportliiig  to 
he  W.'b  letter  of  ordera,  aigiied  in  1790  by  the  then  archbishop  of  Tuam,  which  W8« 
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proved  to  have  been  amcmg  W.'s  papers  at  the  time  ofhis  death,  in  Jolj,  18S9;  held, 
that  the  certificate  of  the  ordinaliOD  of  W.  waa  properly  reeeived  in  evidence,  hiving 
come  from  the  proper  custody,  and  l^ing  more  than  thirty  years  old ;  ind  that,  the 
certificate  not  being  the  act  of  any  court,  and  not  having  any  relation  to  thecarpnntt 
character  of  the  archbishop,  the  seal  was.  to  be  considered  the  seal  of  theoaloral  per- 
aon,  and  not  of  the  corporation.    (The  Ring  v.  The  Inhabitants  of  Bathwick,  iBaro. 
&  Adol.  639.)    If  it  had  been  signed^only,  there  could  have  been  no  question  u  to iti 
admissibility.    (Id.)    A  parish  certificate,  dated  7th  Sept.  1758,  purported  in  the  body 
of  it  to  have  been  granted  to  a  pauper  and  his  faniily,  by  two  churchwardens  aod  two 
overseers.    It  was  signed  and  sealed  by  two  overseers,  and  by  one  churchwarden  cnly. 
The  churchwardens  for  the  year  1758  were  nominated  at  Easter,  and  were  proved  to 
have  been  sworn  into  office  on  the  15th  of  ^pterober^  at  the  visitation ;  but  there  wis 
no  direct  evidence  of  their  having  been  sworn  into  office  before  that  time«   The  certi- 
fying parish,  after  the  date  of  the  certificate,  had  frequently  relieved  the  pauper,  aod 
different  members  of  the  family,  while  they  were  residing  in  other  parishes.   Held, 
that  in  favor  of  such  an  ancient  certificate,  which  had  been  treated  by  the  cerlifying 
parish  as  valid,  the  court  would  presume  that  the  churchwarden,  tvho  executed  the 
certificate,  waa  aworn  before  he  executed  it,  and  therefore  that  it  waa  duly  executed  by 
him  as  churchwarden.    (Rex  v.  Inhabitants  of  Whitchurch,  7  Bam.  &  CreM.  57S« 
See  Rex  v.  Catesby,2id.  814.) 


NOTE  9ia-.p.-48S. 

In  various  cases,  a  party  may  have  so  acted  himself,  or  induced  others  to  act,  in 
respect  to  a  written  instrument,  as  to  dispense  with  the  necessity  of  proving  its  ezeco- 
tion  as  against  him.  The  case  of  Barnes  v.  Lucas,  Ry.  &  Mood.^.  P.  Rep^  964,ci(ed 
in  the  text,  was  an  action  against  the'Sherifi^i  for  taking  insufficient  sureties  in  a  replevio 
bond,  which  he  had  assigned  to  the  plaintiff;  and  Abbott,  C.  J.  held,  that  the  anign- 
ment  dispensed  with  proof  of  the  execution  of  the  bond.  See  this  caae  and  some  othen 
proceeding  upon  a  kindred  principle,  ante,  note  4S1,  p.  55T.  In  Gardner  v.  Grove,  10 
Serg.  &  Rawie,  137,  it  appeared  that  6.  and  C.  had  sold  land  to  M.,  by  an  article  of 
agreement.  M.  had  assigned  toH.,  and  the  latter  to  the  def^ndanti  and  he  to  L,  who 
sold  to  the  plaintifi*.  The  action  was  brought  on  an  agreement,  entered  into  by  ibe 
defendant,  "  to  keep  the  plaintiff  clear  of  back  interest  on  that  piece  of  ground  that  he 
(the  defendant)  purchased  of  M.,  till  the  day  she  (the  plaintiff*)  purchased  of  H."  AS 
the  assignments  were  endorsed  on  the  article ;  and  it  was  argued  that  the  defendaot'i 
assignment  to  I.  recognised  the  preceding  writings,  so  as  to  save  the  neceasity  of  prov- 
ing them.  The  court  said  there  might  be  plausibility  in  the  argument,  but  gave  oo 
decided  opinion  upon  the  point.  It  was  heM,  however,  that  the  agreement  aued  upon 
did  not  amount  to  such  a  recognition  of  the  assignment  of  H.  to  the  defondaat  as  to 
supersede  proof  of  the  latter— it  referred  to  the  defendant's  purtshase,  say  the  court, 
but  contained  nothiug  which  could  identify  the  paper;  and,  as  the  assignment  was 
attested,  the  subscribing  witnesses  should  have  been  caDed.  (Id.)  In  Biddis  v.  James, 
6  Binn.  Rep.  831,  the  action  was  tarecover  the  amount  of  a  prise  drawn  by  the  plaioiiff 
in  the  defendant's  lottery.    By  the  act  under  which  the  bttery  waa  estaUisbed,  the 
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i«fettd»nt  was  bound  to  give  setnirity,  and  to  present  to  the  governor  for  bis  approval) 
iiidbdge  with  him,  a  plan  or  scheme  of  the  lottery.  A  scheme  and  band  were  found 
0&  fite  in  the  aecretary 's  office,  and  had  been  copied  by  a  clerk  into  the  book  of  executive 
lunutes;  the  scheme  purported  to  have  been  signed  by  the  defendant,  and  was  the 
onWoae  to  be  found  on  file,  relating  to  the  lottery  in  question ;  and  the  bond,  (a  sworn 
copy  of  which  was  produced,)  purported  to  have  been  signed  by  the  defendant  and 
olhcn,  in  the  presence  of  two  witnesses.  Neither  the  signature  to  the  scheme,  nor 
the  execution  of  the  bond,  were  proved  ;  but  the  court  held  them  sufficiently  authen* 
ticated,  noder  the  circumstances,  to  be  admitted  in  evidence.  "  As  to  the  scheme/* 
said  Tilghroan,  C.  J.,  delivering  the  Opinion,  "  it  was  nbt  essential  that  the  name  of 
B.  (the  defendant)  should  be  signed  at  all,  and  therefore  this  paper  being  found  in  the 
office,  and  no  other  paper  of  the  kind  being  there,  the  presumption  was  very  strong 
that  it  was  the  scheme  submitted  to  the  governor  in  compliance  with  the  act  of  assem- 
bly. With  respect  to  the  bond»  the  presumption  was  equally  strong  of  its  having 
been  deposited  by  B.,  and  if  deposited  by  him,  I  take  it  to  be  immaterial,  in  the  pres* 
ent  action,  whether  he  executed  it  or  not.  For,  if  he  had  deposited  a  forged  bond,  and 
that  imposed  on  the  governor,  he  would  not  be  permitted  to  avail  himself  of  this  plea, 
in  bar  of  ictk)ns  for  the  recovery  of  prizes  in  the  lottery  which  he  had  proceeded  to 
draw."  (Id.  828,  9.)  In  an  action  upon  the  bond  it  woukl  have  been  necessary  to 
prove  its  execution ;  (said  id.  338 ;)  but  this,  doubtless,  means  as  against  the  sureties; 
B.  who  deposited  the  bond,  could  not  be  allowed  to  gainsay  its  genuineness. 

The  recital  of  one  instrument  in  another  will  frequently  constitute  an  exception  to 
^  general  role  requiring  proof  of  the  execution  by  witnesses.  That  this  is  so,  ae^ 
c^Mding  to  the  American  decisions,  will  be  seen  by  the  cases  ante,  note  168,  p.  160, 1, 
«Dd  ante,  note  869,  p.  1S85  et  seq. 

Ad  additional  exception  is  where  the  instrument  is  admitted  by  the  pleadings.  Thus, 

in  Kentucky,  a  plea  of  covenants  peribrmed,  to  a  declaration  on  a  covenant,  does  not 

pat  in  issue  either  the  existence  or  genuineness  of  the  instrument  declared  on.    And 

^^,  that  the  plaintiff  might  avait  himself  either  of  the  recital  of  the  covenant  in  his 

^^lantion,  or  he  might  read  the  covenant  itself,  so  far  as  it  conformed  to  the  recital, 

^thouf  provinfif  its  execution.    (Helm's  ex'ra  v.  Jones'  admV,  3  Dana,  86,  7.) 

Several  of  the  states  have  statutes  providing  that,  in  certain  cases,  the  execution  of 

^erlaio  instniraents  need  not  be  proved,  unless  their  execution  shall  have  been  specially 

denied  in  some  specified  mode.    Such  a  statute  exists  in  Louisiana ;  (Hughes  v.  Har- 

^^-^SsoOjS  Mart.  Lou.  Rep.  N.  S.  997 ;  Bennett  v.  Allison, «  Mill.  Lou.  Rep.  419 ;  Miller 

^r.Cohes,  1  id.  586;)  in  Ohio;  (Martin  v.  Butler,  1  Wright's  Rep.  553;)  and  Ken- 

^neky*    (See  the  cases  ante,  note  860,  p.  1909.) 

Another  obvious  exception  is,  where  a  statute  makes  a  certified  copy  of  the  instni- 
'^neot  evidence,  instead  of  the  original.    (M'Coy  v.  Lightner,  3  Watts'  Rep.  349.) 


NOTE  913— p.  485. 


In  general,  to  prove  the  hand  writing  of  a  person,  any  witness  may  be  called,  who 
^81,  in  either  ofthe  modes  which  the  law  recognizes  as  legitimate,  acquired  such  a 
Jtnowkdge  of  the  generd  character  of  the  party's  hand-writing,  as  will  enable  him  to 
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swear  to  his  bette/ that  the  hand- writing  in  question  is  the  hand-writing  of  that  penon. 
(3  Stark.  £v.  372,  6th  Aob.  ed.    See  as  to  the  general  doctrine,  Plicque  f.Labmoche, 
9  Lou.  Rep.  (Curry)  562;  Dorsey  v.  Dorsey,  3  Harr.  &  John.  410;  Coromiasioiieny 
&c  V.  Hanion,  1  Notl  &  McCord,  554;  Slaymaker  v.  Boyd,  1  P^jiDsyL  Rep.  816.) 
It  has  been  laid  down  in  Pennsylvania  that  to  enquire  of  a  witness  wmt  ia  Vn  inpret- 
fioji,  is  dencehding  to  a  test  too  vague  to  form  a  judgment  upon.    It  is,  say  the  cosrt, 
like  asking  what  was  his  understanding  of  a  conversation,  instead  of  enquiring  what 
the  parties  said.    The  witness  should  be  asked  as  to  his  belief.    (Carter  v.  Cooaett,  1 
Whart.  Rep.  392,  398,  9.)    But  see  ante,  note  526,  p.  748;  also  ante,  note  164, p,  IW, 
154.    The  usual  enquiry,  after  the  witness'  competency  to  speak  has  bees  settled,  by 
allowing  his  means  of  knowledge,  is  whether  he  believes  tlie  paper  in  question  to  be 
of  ihe  party's  hand-writing.    (Salmon  v.  Feinuur,  6  Gill  &  John.  60.)    lo  Carter  t. 
Connell,  supra,  the  witness'  means  of  knowledge  were  very  limited;  be  said,  he  thougbt 
he  knew  the  hand-writing  of  the  party,  whose  signature  was  in  question, "  but  wouli 
not  be  willing  to  be  qualified  to  it ;"  he  thought  he  had  seen  him  writer  had  received 
promissory  notes  from  him ;  and  if  he  were  to  see  some  of  the  notes,  couM  «ay  if  the 
hand-writing  in  question  was  that  of  the  party.    The  question  was  then  pul— "Are 
you  able  to  say  whether  to  tlie  best  of  your  impressk>n,  this  paper  is  in  the  hawi- 
writing  of  J.  C.  [the  party]  or  not.?"    Perhaps,  under  the  circumstances,  partwolariy 
as  an  objection  was  raised  in  due  time  and  the  question  not  inodifiec!,  the  enquiry  was 
to  be  understood  as  calling  for  Ibe  mere  eonjeeture  of  the  witness,  without  reiereoce  to 
any  recollection  of  his  in  respect  to  the  character  of  the  party's  hand-writing,    il*  the 
usual  enquiry  as  to  belief  was  purp<»sely  avoided  with  thisview,the  court  were  deubt- 
Wss  right  in  overruling  the  question  put.    But,  it  is  difficult  to  noainiaio,  consiatent 
with  the  cases,  that  a  witness  shall  not  testify  unless  he  will  express  a  decided  belief  io 
respect  to  the  hand-writing.    If  the  witness'  knowledge  appears  to  have  beea  derifed 
from  proper  sources,  its  degree  respects  the  credence  to  be  awarded  to  what  be  says, 
rather  than  its  competency.    In  Garrells  v.  Alexander,  4  £lsp.  Rep.  37,  the  vitaeas 
had  seen  the  party  execute  a  bail  bond,  but  had  never  seen  him  write  at  say  other 
^me ;  being  asked  as  to. his  belief  whether  the  signature  in  question  was  the  band- 
writing  of  ihe  party,  he  answered,  that  he  could  form  no  belief  on  the  subject,  but  the 
hand-writing  in  question  was  like  that  to  the  bail  bond.    This  was  held  evidence  togo 
to  the  jury.    Though  that  case  was  doubted  by  Lord  £ldon,  in  Eaglelon  and  Coventry 
V.  XingHton,  8  Ves.  jun.  475,  yet  it  se^ms  never  to  have  been  overruled,  and  we  find 
it  cited  as  authiYrity  not  only  by  our  author,  but  by  other  modem  English  writers  on 
evidence.    (Roscoe's  Cr.  Ev.  162.    RosctJe's  Ev.  68.    2  Stark.  Ev.  37«,S,n.(h.) 
6th  Am.  ed.    2  Russ.  on  Cr.  682,  3d  Am.  ed.)    And  see  Sharp  v.  Sharp,  3  Lcigb> 
254,  5,  per  Coalter,  J. ;  Redford's  adm'r  v.  Peggy,  6  Rand.  316. 

A  witness  who  speaks  of  handwriting  from  having  seen  the  person  write,  is  com- 
petent, though  he  never  saw  him  write  but  once.  (See  the  text,  p.  484,  5.  Garrelb 
V.  Alexander,  supra.  The  Commonwealth  v.  Levy,  2  Wheel.  Cr.  Cas.  246, 7.  See 
Utica  Ins.  Co.  v.  Badger,  3  Wend.  102.)  But  he  should  have  seen  the  person  writeia 
the  ordinary  course  of  business,  or,  at  least,  when  he  had  no  motive  for  disguising  his 
'  band.  Where  the  witness  stated  that  h6  had  seen  the  party  write,  and,  on  being  ea* 
quired  of  as  to  the  circumstances,  said,  that  it  was  previous  to  the  trial,  for  the  purpose 
of  fbewing  the  witness  bis  true  manner  of  writing  ao  as  to  enable  biii^  to  testi/y  aocu- 
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ntefy ;  held,  that  (he  witnem  was  incompetent.  (Stranger  ▼.  Searle,  I  Edp.  Rep.  14. 
See  this  ease  eommented  on  by  Denman,  C.  J.  in  Doe,  ex  dein.  Mudd,  v.  Suckermore,  1 
Nev.  &P.S«,  56.  S.  C.  5  Adol.  ficEliia,  703.)  Prrtof  of  the  hand-writmgof  the  endorser 
ofa  note,  going  oo  farther  than  that  the  witness  believed  it  to  be  the  hand-writing  of  the 
endorser,  which  belief  was  founded  on  the  fact  of  having  seen  him  write  his  name  two 
noDths before  the  trial,  and  also  five  years  before  the  trial,  the  witness  stating  at  the 
tame  time,  that  he  would  not  have  been  able  to  have  testified  from  having  seen  him 
write  five  years  ago,  and  expressing  some  doubts  as  to  a  part  of  the  signature,  is  hard- 
ly lofficieot  to  uphold  a  verdict  in  favor  of  the  signature.  (Utica  Ins.  Co.  v.  Badger, 
9  Wend.  102.)  And,  where  the  witness  stated,  that  he  had  only  seen  the  party  upon 
one  occasion  sign  his  name  to  an  instrument,  to  which  he  was  an  attesting  witness,  and 
that  he  was  unable  to  fbriQ  an  opinion  as  to  the  hand-writing,  without  inspecting  that 
other  instrument,  his  evidence  was  held  inadmissible.  (Filliter  v.  Minchin,  cor.  Hol- 
rojd,J.Dorche6teKSpring  Assizes,  1619,  cited  2  Stark.  £v.  363,  3,ii.  (h.)  S.  C.  cited 
Rose.  Cr.  Ev.  169,  from  Mann.  Index,  131.)  It  has  been  held,  however,  that  a  wit- 
ness irbo  has  seen  a  party  write,  but  has  fiirgotten  the  character  of  his  hand,  may  refer 
to  that  writing  to  retouch  an  1  strengthen  his  recollection ;  but  not  merely  fi)r  the  pur- 
pose of  comparison.  (See  post,  p.  491  of  the  text ;  Redford's  adm'r  v.  Peggy,  6  Rand. 
Rep.  316;  Jackson,  ex  dem.  Van  Dusen,  v.  Van  Dusen,  5  John.  Rep.  144,  stated 
iafra.) 

It  vai  held  by  Lord  Elleoborough,  that  the  full  signature  of  an  acceptor  was  not 
suffieieatly  proved,  by  a  witness  who  had  seen  him  write  his  name  but  once  beftire, 
when  be  used  only  the  initials  of  his  christian  name.  (Powell  v.  Ford,  2  Stark.  Rep. 
IM.)  But,  in  a  later  case,  Abbott,  C.  J.  said  he  would  not  abide  by  that  decision; 
and  rdied,  that  a  witness  who  had  seen  the  defendant  write  his  name  *'  Mr.  Sapjo,"  was 
competent  to  prove  the  signature  to  a  biJI  signed  "  L.  B,  Sapio."  (Lewis  v.  Sapio,  1 
Mood.  &  Ma!k.  39.)  In  Jackson, ex  dem.  Van  Dusen,  v«  Van  Dusen,  5  John.  Rep- 
M4,  a  witness  who  had  once  seen  a  person,  (S.  Wheeler,)  put  the  initials  of  his  name 
to  a  paper,  now  in  the  witness'  possession,  was  held  competent  to  testify  as  to  the  sig- 
nature of  such  person  made  in  the  same  way,  iu  attesting  a  will.  He  testified  from  a 
peculiarity  iu  the  character  and  structure  of  the  letters,  particularly  in  the  S,  which 
was  hiverted ;  and  sUted,  among  other  things,  that  he  judged  from  a  comparison  of 
the  two  signatures.  *<  This,"  it  was  said  by  the  coUrt, "  is  the  usual  manner  of  proving 
a  man's  band-writing,  and  differs  wholly  from  that  species  of  evidence  to  which  the 
objection  applies."  (Id.  155.)  Where  the  signature  to  be  proved  was  by  a  mark, 
held,  that  it  might  be  proved  from  inspection,  by  a  witness  who  spoke  to  having  seen 
the  pirty  make  her  mark,  and  to  some  peculiarity  in  it.  (George  v.  Surrey,  1  Mood. 
&Malk.516.) 

It  has  been  held,  that  a  witness  who  swears  to  his  belief  of  hand-writing  must  (brm 
his  judgment  from  his  recollection  of  the  general  character  of  the  hand-writing,  and 
not  from  any  extrinsic  or  collateral  circumstances.  Accordingly,'  where  a  witness  said 
(he  hand -writing  was  like  the  plaintiff's,  but  he  did  not  think  it  was  his,  because  the 
plaintiff  was  tw>  much  ofa  mtm  of  the  world  to  $ign  meh  a  paper.  Lord  Kenyon  held 
ihe  answer  improper,  and  that  the  witness  ought  to  found  his  opinion  ujwn  the  char- 
acter of  the  hand-writing  only.  (Da  Costa  v.  Pym,  Peake's  add.  Cas.  144.)  A  Mr. 
Caldieott  was  jslbwed  to  state  his  belief  that  certain  hand- writing  was  not  that  of  Mr. 
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Mickle,  tlie  author  o^  tlie  Lusiad,  because  he  was  a  very  correct  mua  m  mikii^oapiul 
and  Binall  letters  where  such  were  required,  apd,  in  the  writiDg  produced,  thatoorrect- 
neas  was  not  observed.  That,  however,  was  not  going  beyond  the  bind-writiDg 
itself.  (See  the  case  stated  by  Mr.  Erskine  in  Da  Costa  v.  Pym,  Petke*i  tdd.  Cas. 
144.)  See  also  Jackson,  ex  dem.  Yan  Dusen«  v.  Van  Dusen,  5  John. Hep.  144,  tapm; 
also  Freelove  v.  Fenner^  SGall.  Rep.  170. 


NOTE  914— p.  48«. 

The  following  cases  recognize  the  doctrine  of  the  text,  respeeting  knowledge  of 
hand-writing  derived  from  a  written  correspondence  with  the  person  wboee  band- 
writing  is  sought  to  be  established.  Titford  v.  Knott,  3  John.  Cas.  211.  The  State 
V.  Allen,  1  Hawks'  Rep.  6.  Lyon  v.  Lyman,  9  Conn.  Rep.  55,  59,  60.  Carey  y. 
Pitt,  Peake's  add.  Cas.  ISO.  Russel  v.  Coffin,  8  Pick.  Rep.  148.  Hammond's  case,  i 
Greenl.  Rep.  38.  Redfurd's  adm'r  v.  Peggy,  6  Rand.  316.  Turnipseed  v.  Hawkini, 
1  MeCord,  378,  9.  Faber  v.  Hilliard,  2  N.  Hamp.  Rep.  480, 1 , 2.  Clark  v.  Wallace, 
8  Pennsylv.  Rep.  441.    Thatcher  v.  Goff,  11  Lou.  Rep.  (Curry,)  94. 

It  is  essential  that  the  identUy  of  the  correspondent,  whose  letters  havebeen  received, 
with  the  party  whose  hand  writing  is  to  be  proved,  should  be  established,  either  by 
the  witness  who  received  the  letters,  or  by  other  reasonable  evidence.  (2  Staik.  £v. 
872,  3,  6(h  Amer.  ed.)  It  is  not  always  necessary,  however,  ^to  call  the  peraoa 
to  whom  the  letters  were  addressed  ;  other  persons  through  whose  hands  the  letteit 
passed,  in  the  course  of  business,  as  clerks,  &c.  are  competent  to  testify.  (Rex  ▼.  Sia- 
ncy,  5  Carr.  &.  Payne,  213.  Tiifurd  v.  Knott,  2  John.  Cas.  211,  214.)  A  witDe«,to 
prove  the  hand-writing  of  the  defendant  S.  F,,  said,  he  had  never  seen  S.  F.,  but  had 
corresponded  with  one  S.  F.,  of  Plymouth  Dock ;  that  he  had  so  addressed  his  letteis, 
and  received  answers  from  him,  and  had,  from  that  correspondence,  acquired  such  a 
knowledge  of  his  hand-writing  as  enabled  him  to  say  that  ti)e  paper  produced  waa  in 
the  same  hand-writing:  evidence  was  given  that  the  defendant  lived  at  FlyiDOOth 
Dock,  and  that  no  other  person  of  the  same  name  resided  there:  and  held,  that  the 
proof  was  sufficient.  (Harrington  v.  Fry,  1  Ry.  &  Mood.  90.)  In  Tharpe  v.  Git- 
burne,  2  Carr.  fit  Payne,  21,  the  witness  said,  he  had  never  seen  tlie  party,  but  believed 
the  instrument  to  be  in  his  hand-writing,  from  having  received  letters  from  him  apoo 
which  he  had  acted;  Best,  C.  J.  ruled  that  this  was  quite  sufficient  for  the  witness  to 
ground  a  belief  upon,  which  he  said  was  all  that  was  required.  The  reporter  in  a  note 
to  this  case  adds,  that "  now,  the  universal  practice  of  the  brd  chief  justices  at  the 
sittings,  is,  if  the  witness  states  he  has  received  letters,  purporting  to  come  from  a 
party,  and  has  acted  on  those  letters,  to  ask  him  whether  he  believes  the  paper  he  is 
called  to  prove  is  of  that  party's  hand-writing."  (Id.  See  per  Williams,  J.  in  Doe 
T.  Suckermore,  1  Nev.  &  P.  43 ;  S.  C.  5  Adol.  &  Ellis,  708.) 

Hand- writing  is  well  proved  by  a  witness  who  lias  received  letters  from  the  party,  ia 
answer  to  letters  written  to  him  by  the  witness,  though  the  witness  has  never  done 
any  thing  in  consequence  of  the  receipt  of  such  letters.  (Doe  v.  Wallinger,  oor.Hol- 
royd,  J.  Dorchester  Spring  Assizes,  1819,  2  Stark.  Ev.  273,  n.  (h.)  6th  Am.  ed.)  ^ 
letters  are  sent,  directed  to  a  person  on  particular  business,  and  an  answer  is  received 
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in  due  courae,  a  fair  inference  arises  tbat  the  answer  was  sent  by  the  person  in  whose 
band-writing  it  purports  to  be.  (Per  Lord  Kenyon  in  Carey  v.  Pitt,  Peake's  add. 
Cai.  ISO.) 

Tbe  like  general  doctrine  prevails  where  the  witness,  though  he  has  seen  no  written 
eormpeodence  of  the  parly,  is  able  to  testily  from  other  autheotic  papers,  received  or 
examioed  by  him  in  the  course  of  business;  (per  Kent,  J.  in  Titford  v.  Knott,  3  John. 
Cat.  314;  Tumipeeed  v.  Hawkins,  1  McCord,  278;  Faber  v.  Hilliard,  3  N.  Harop. 
Eep.  481,3;  Thatcher  v.  Goff,  11  Lou.  Kep.  (Curry,)  94  ;)  e.  g.,  notes,  purporting 
to  have  been  signed  by  the  alleged  writer,  and  afterward  paid  by  him ;  the  payment  of 
them  being  a  full  admission  that  he  had  made  and  signed  them.  (Johnson  v.  Da- 
veroe,  19  John.  Rep.  1S4, 136.)  So,  where  the  witness,  an  ofEcer  of  a  bank,  stated 
that  he  knew  the  person's  hand-writing,  from  the  circumstance  of  having  his  bank- 
book, and  having  seen  his  checks,  which  were  received  and  paid  in  the  ordinary  course 
ofboaiBess.  (Coffee's  case,  4  City  Hall  Rec  53 ;  S.  C,  Judic.  Repos.  S98.)  In  ¥ir- 
gioia,  a  witness  who  had  acquired  a  knowledge  of  the  hand- writing  of  a  person,  from 
ao  exanioation  of  his  papers  aAer  his  death,  (the  witness  being  his  administrator,) 
was  held  competent  to  testify  to  his  hand- writing,  in  the  court  of  probate,  though  tbe 
witDesa  professed  to  have  no  knowledge  save  that  so  derived.  (Sharp  v.  Sharp,  2 
Leigh,  349.)  In  Smith  v.  Sainsbury,  6  Carr.  &  Payne,  196,  it  became  necessary  for 
thedefendant  to  prove  the  hand-writing  of  Mary  Smith,  an  attesting  witness  to  an 
agreement,  purporting  to  be  signed  by  the  plaintiff.  The  defendant's  attorney  for 
this  purpose  testified,  that  he  believed  he  was  acquainted  with  her  hand-writing ;  that 
be  bad  never  seen  her  write,  but  had  observed  the  name  of  Mary  Smith  signed  to  an 
affidavit,  which  had  been  used  by  the  plaintiff's  counsel,  in  answer  to  an  application 
to  postpone  the  catise,  and  which  was  filed.  In  the  affidavit  it  was  sworn,  that  Mary 
Saith  was  the  plaintiff's  wife.  This  evidence  being  objected  to.  Park,  J.  held  it  suffi- 
cient ;  for,  the  plaintiff  was  precluded  from  alleging  that  the  signature  to  the  affidavit 
was  not  genuine.  He  distinguished  it  from  the  case  of  mere  comparison  of  band- 
writing,  inasmuch  as  the  witness  took  notice  of  the  signature,  and,  in  his  mind,  formed 
an  opinioD,  which  enabled  him  to  swear  to  his  belief.  But  mere  comparison  of  hand- 
writing ia  not,  in  general,  albwable.  (Seeid.;  also  post,  note  915,  p.  1326  etseq.)  And 
bcaee,  where  the  plaintiff's  counsel,  to  prove  a  letter  to  be  of  the  defendant's  hand- 
writing, testified,  that  he  knew  the  defendant's  band- writing  from  having  seen  other 
papers  in  the  master's  office,  which  were  admitted  to  be  of  his  hand- writing  by  the 
defendant's  attorney,  and  that  he  (the  witness)  had  frequently  acted  on  those  papers, 
bat  had  never  seen  the  party  write  nor  corresponded  with  him :  hekl,  that  this 
>mouoted  to  knowledge  derived  from  mere  comparison  of  hands,  and  was  therefore 
iocooipcient,  (Greaves  v.  Hunter,  «  Carr.  &  Payne,  477.)  A  witness  who  could  not 
undertake  to  say  he  had  ever  seen  the  person  actually  write,  but  from  such  person 
baving  been  a  notary  public,  he  had  seen  much  of  his  acknowledged  hand- writing,  was 
keid  competent  to  testify.  (Duncan  v.  Beard,  3  Nolt  &  McCord,  400.)  This,  how- 
ever, was  the  case  of  an  old  will,  and  the  antiquity  of  the  transaction  may  have  caused 
•wne  relaxation  in  the  rule.  See  Strolher  v.  Lucas,  7  Peters'  Rep.  766,  7 ;  Turnipseed 
▼.  Hawkins,  1  McCord,  272,  278 ;  also  post,  note  917. 

Where  there  ia  a  reasonable  possibility  that  the  specimens  on  which  the  witness 
pomidt  his  belief  were  not  genuine,  his  testimony  will  be  rejected ;  as,  where  the 
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iospectar  of  franks  at  the  post  office,  called  to  prove  the  signature  of  a  menber  of 
parliament,  eould  only  speak  from  the.  superscription  of  letters  piii]Mr(iag  to  ha?e 
been  signed  by  him.  (Gresley's  Eq.  Ev.  190.  Carey  v.  Pitt,  Peake's  add.  Cas.  ISO. 
Batchelor  v.  Sir  John  Honey  wood,  2  Esp.  Rep.  714.)  Where  a  witness  has  no  other 
knowledge  of  the  party's  band- writing,  than  from  having  seen  writings  which  were 
«aid,  by  other  persons,  to  be  his,  he  cannot  be  allowed  to  testify.  (GiiWsmilhT.Bane, 
J  Halsl.  87.  Thatcher  v.  Goff,  1  \  Lou.  Rep.  (Curry)  94,  98.)  See  further  on  this 
suhject.  State  v.  Allen,  1  Hawke's  Rep.  6,  and  other  cases  relating  to  disproTiog  the 
^nuineness  of  bank  bills,  post^  note  918. 


NOTE915— p.  490. 


Mr.  Starkie,  speaking  as  to  the  rule  excluding  mere  comparison  of  bands,  sayi, 
that  perhaps  after  all,  the  most  satisfactory  reason  (or  it  is,  that  if  such  compar'noD  were 
allowed,  it  would  open  the  dpor  to  the  admission  of  a  great  deal  of  collateral  evi- 
dence, which  might  go  to  a  very  inconvenient  length.  For,  in  every  case,  it  wooM 
l)e  necessary  to  go  into  distinct  evidence,  to  prove  eacti  specimen  produced  to  be 
genuine ;  and  even  in  support  of  a  particular  specimen,  (if  the  present  rule  were  to  be 
broken  through,)  evidence  of  comparison  would  be  receivable  in  order  to  establish  ibe 
specimen,  and  so  the  evidence  might  branch  out  to  an  indefinite  extent.  (9  Stark. 
Ev.  375,  6th  Am,  ed.) 

By  comparison,  is  now  meant,  an  actual  comparison  of  two  writings  withead) 
4nher,  in  order  to  ascertain  whether  both  were  written  by  the  same  person;  though 
formerly,  even  comparing  the  standard  formed  in  the  witness'  mind  with  the  writiof 
in  dispute,  was  called  evidence  by  comparison;  and  hence,  was  deemed  inadmiMhfet 
fit  least  in  criminal  cases.    ($  Stark.  Ev.  873,  4,  6th  Am.  ed.) 

The  English  courts  have  consis^tently  followed  the  rule,  excluding  evidence  (bonded 
aipon  a  mere  comparison  of  hands  by  witnesses.  (See  several  cases  cited  in  the  next 
iprecedtflg  no<e  p.  1335;  also,  an  elaborate  note,  exhibiting  most  of  the  earlier  £og- 
lish  cases,  4  Esp.  Rep.  273,  a.  Day's  ed.)  A  witness  cannot  have  two  writings  pteeed 
in  his  hands,  and  then  be  asked,  whether,  in  his  belief,  both  were  not  Wfittenby  the 
«ame  person.  (Clermont  v.  Tullidge,  4  Carr.  &  Payne,  1.  See  also  Mutchinson,  v. 
Allcock,  1  Dowl.  &  Ryl.  165;  Greaves  v.  Hunter,  2  Carr.  &  Payne,  477,  stated 
rn  the  next  preceding  note  p.  1325.)  On  information  for  a  riot,  a  letter  from  the  proeeea- 
tor  wasoffered  by  the  defendant,  and  admitted  to  be  genuine.  Then  a  Iwt  fetter  was 
proposed  to  be  proved  by  a  witness,  who  never  saw  the  prosecutor  write,  but  would 
awear  it  was  in  the  same  hand  with  the  letter  produced ;  this  was  rejected,  because  he 
had  never  seen  the  party  write.    (The  King^  v.  Sir  T.  Culpepper,  Skin.  678.) 

But  though  mtnesses  cannot  be  permitted  to  compare  two  papers,  and  give  their 
opinion  to  the  jury,  as  the  result  of  such  comparison  merely,  yetthejiir^,  VLfiiff 
certain  limitations,  have  been  allowed  to  assist  their  judgment  in  this  way.  Id  AII»- 
brook  V.  Roach,  I  Esp.  Rep.  851,  before  Lord  Kenyon,  there  was  contradictory  efi* 
dence  respecting  the  defendant's  hahd-writirtg,  and  the  jury  were  allowed  to  compare 
bills,  admitted  to  have  been  written  by  him,  with  the  disputed  signature.  The  hBb, 
in  this  case,  were  introduced,  as  it  seems,  for  the  mere  purpose  of  comparisoo.   The 
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tame  learned  judge  a  reported  to  have  held  directly  the  contrary  in  Da  Costa  t. 
Fyme,  Peake'a  add.  Gas.  144,  and  Macferson  v.  Thoytes,  Peake's  Rep.  30.  See  also 
Brookbard  v.  Woodley^  id.  Cor.  Yates,  J.  In  more  recent  English  cases,  the  doctrine 
itlaid  down  thus — that  the  court  or  jury  may  compare  two  dpcuments  together,  when 
properly  in  evidence,  and  (roai  that  comparison  form  a  judgment  upon  the  genuine* 
Dessoflhe  hand  writing.  (Griffiths  v.  Willijims,  1  Crom.  &.  Jerv.  47.  Solita  v.  Yar- 
row, 1  Moo.  &  Roh.  133.  Doe  v.  Newton,  1  Nev.  &  P.  4 ;  S.  C.  5  Adol.  &  £llis,  514. 
See  the  observations  of  the  judges  in  Doe,  ex  dem.  Mudd,  v.  Suckermore,  1  Nev.  & 
P.  $2;  S.  C.  5  Adol.  &  Ellis,  703.)  Bui,  the  document  with  which  the  comparison  is 
made,  most  be  one  already  in  evidence  in  the  case,  and  not  produced  merely  for  the 
purpose  of  the  comparison.  Accordingly  where,  upon  an  indictment  for  sending  a 
tbreaieniog  letter,  in  order  to  prove  the  hand  writing  (o  it,  it  was  proposed  to  put 
in  a  document  undoubtedly  written  by  the  prisoner,  but  unconnected  with  the  charge^ 
ia  order  that  the  jury  might  compare  the  writing  with  that  of  the  letter,  Bolland  B., 
aAer  coosidering  Griffiths  v.  Williams,  supra,  rejected  the  evidence,  observing  that^ 
tony  that  a  party  might  select  and  put  in  evidence  particular  letters,  bearing  a  certaio 
dejfree  of  resen^bjance  or  dissimilarity  to  the  writing  in  question,  was  a  different 
thiog  from  allowing  -a  jury  to  form  a  conclusion  from  inspecting  a  document,  put  in  for 
another  purpose,  amd,  therefore,  free  from  the  suspicion  of  having  been  so  selected. 
(Morgan's  case,  1  Moo.  &  Rob.  134  n.  See  2  Stark.  Ev.  374,  n.  (h.)  6th  Am.  ed. 
Rose  Cr.  Ev.  163  ;  Broroage  v.  Rice,  7  Carr.  &  Payne,  548 ;  Waddington  v.  Cou- 
sins, id.  596*;  Doc  v-.  Newton,  1  Nev.  &  P.  4 ;  S.  C.  5  Adol.  &  Ellis,  514.  See  the  ob- 
servations of  the  judges  iu  Doe,  ex  dem.  Mudd,  v.  Suckermore,  5  Adol.  &  Ellis, 
703;  S.G.  I  Nev.  &.  P.  32.)  Gurney,  B.,  it  is  said,  after  consultation  with  Alderson,  J., 
allowed, signatures,  indisputably  genuine,  and  spelled  differently,  to  be  submitted  to 
the  jury  fiir  the  purpose  of  comparison  with  the  signature  in  question.  (Anon.  1835, 
cited  S  Stark.  Ev.  974,  n.  (h)  6th  Am.  ed. ;  also  Gresl.  £q.  Ev.  191.)  The  standards 
*ere  probably  competent  evidence  for  other  purposes.  But  mere  unaided  comparison, 
vill  not  authorize  a  jury  to  find  in  favor  of  the  genaineuesa  of  a  writing.  According- 
ly, in  Aliport  v.  Meek,  4  Carr.  &  Payne,  267,  the  action  was  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exchange ;  the  witness  called  to  prove  the  hand*  writing  of  the 
drawer,  said,  that  neither  the  drawing  nor  the  indorsement  were  in  the  hand-writing 
of  the  person  whose  they  purported  lobe.  But  it  was  proved,  that  the  defendant 
W  acknowledged  the  acceptance  to  be  his,  and  it  was  contended,  that,  as  the  ae« 
ceptance  admitted  the  drawing  to  be  correct,  the  jury  might  find  fi>r  the  plaintiff,  if 
tbey  thought  upon  inspection  that  the  drawing  and  indorsement  were  of  the  same 
band- writing.    But  held,  that  some  evidence  was  necessary  for  the  jury  to  act  upon. 

The  doctrine  excluding  comparison  of  hands  by  witnesses,  was  recognized  by  the 
flopreme  court  of  the  United  States,  in  Strother  v.  Lucas,  7  Peters'  Rep.  763. 
**It  is  a  general  rule,"  said  Thompson,  C.  J.,  delivering  the  opinion  in  that  case, 
**that  evidence  by  comparison  of  hands  is  not  admissible,  where  the  witness  has  had 
no  previous  knowledge  of  the  hand-writing,  but  is  called  upon  to  testify  merely 
iron  a  comparison  of  hands."    (Id.  767.) 

In  New- York,  the  like  has  been  recognized,  in  several  instances.  In  Titfbrd  v. 
Kj»tt,2  John.  Rep.  211,  214, Kent,  J., advanced  the  doctrine  thus— "It  is  usual  for 
vitoeaset  to  prove  band-writing  from  previous  knowledge  of  the  hand,  derhred  from 
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having  seen  the  pereoD  write,  or  from  authentic  papers  received  in  the  course  oTbosi- 
ness.  If  the  witness  has  no  previous  knowledge,  he  thenveannot  he  permitted  to  decide  ft 
in  court  from  a  comparison  ofhands."  The  same  rule  was  admitted  in  Jaclnon,  exdem. 
Van  Duzen,  v.  Van  Duzen,  5  John.  Rep.  1 55 ;  hut  there,  the  comparison  was  made  by  t 
witness  who  had  seen  the  party  write,  and  probably  only  fi>r  the  purpose  of  refresh^ 
ing  his  recollection.    See  S.  C.  stated  ante  note  915,  p.  1S33.    In  Jacksoo,  exdem. 
Woodruff,  V.  Cody,  9  Cowen's  Rep.  140,  there  was  a  dispute  as  to  the  idcntitjof  • 
witness  to  a  deed,  there  heing  several  persons  of  the  same  name ;  and  a  vitnesi  at  the 
circuit  was  allowed  to  compare  the  hand-writing  to  the  attestation,  with  another 
writing  long  in  his  possession,  and  reputed  to  be  the  hand-writing  of  hrs  graDdfiither, 
though  he  had  never  seen  him  wrile.    The  evidence  was  received  without  objectioo; 
but  the  suprme  court  inclined  to  think  it  would  have  been  admissible  fi)r  the  purpose 
of  identity  even  had  it  been  objected  to.    The  deed  was  dated  in  1792,  and  the  trill 
took  place  in  1837.    The  case,  therefore,  would  in  some  respects,  seem  to  fall  neariy 
within  the  principle  of  the  rule  stated  post,  p.  491  of  the  text,  allowing  coroparisooor 
hands  to  be  resorted  to,  in  proving  ancient  writings.    See  also  post,  note  91T. 
The  general  rule,  excluding  comparison  of  hands,  was  fully  admitted  in  JaekaoD, 
ex  dem.  Parker,  v.  Ptijllipe,  9  Cowen's  Rep.  94,  112.    There^  for  the  purpose  or 
'showing  that  a  deed  purporting  to  have  heen  signed  hy  one  Abraham  Barnes, im 
not  genuine  plaintiff  offered  to  prove  that  a  certain  account  book  was  in  the  iiaod- 
writing  of  Barnes,  and  that  his  name,  written  therein  hy  himself,  was  wrote  diffE^ 
ently  from  the  signature  to  the  deed,  his  christian  name  being  speNed  Abraham  io  the 
book,  and  jSbrahem  to  the  deed.    The  circuit  judge  rejected  the  evidence,  as  amoont- 
ing  to  no  more  than  a  mere  comparison  of  hands.    On  a  motion  suhseqoeotly  made 
for  a  new  trial,  the  decision  at  the  cIrcuU  was  affirmed;  and  Savage,  C.  J.,  who 
delivered  the  opinion,  said,  '''the  rule  is  settled  in  England,  and  I  befieve  in  thisatite, 
that  comparison  of  hands,  hy  juxtaposition  of  two  writings  in  order  to  asoertaio 
whether  both  were  written  by  the  same  person,  is  inadmissible."    The  learned  chief 
justice  assigned  as  one  reason  for  the  rule,  that  the  specimens  produced  might  be 
selected  for  the  purpose ;  and  another,  he  added,  was,  that  if  permitted,  these  speci- 
mens might  "be  contested  and  examined  by  others,  and  thus  collateral  evidenoe 
might  be  introduced  to  an  inconvenient  length,  and,  in  the  end,  might  not  be  condu- 
cive to  justice."  (Id.  112.) 

The  i>oint  as  to  comparison  by  the  jury,  was  also  raised  and  considered  in  Jackson^ 
ex  dem.  Par|cer,  v.  Phillips,  supra.  It  was  proposed  to  authenticate  the  book  roeo- 
tioned,  and  then  to  submit  both  the  book  and  the  deed  for  inspection  by  the  juiy.  The 
circuit  judge  overruled  the  proposition,  and  the  supreme  court  held  that  his  dedsioo 
was  correct.  Savage,  C.  J.  said,  that  where  a  practice  of  allowing  comparison  of 
hands,  either  by  the  witnesses  or  the  jury,  has  obtained,  he  presumed  it  woaM  be 
found  that  the  comparison  had  been  made  by  consent.  (Id.  100, 112.)  The  deciskin 
itself,  whatever  may  be  thought  of  some  dicta  in  the  case,  is  not  at  all  in  conflict  with 
the  English  doctrine,  relative  to  submitting  papers  for  inspection  and  comparison  by 
the  jury;  for,  the  book  was  brought  forward  for  the  single  purpose  of  comparison.  See 
further  on  the  same  subject,  Olmstead  v.  Stewart,  13  John.  Rep.  238, 9,  per  curiam. 

Some  early  nisi  prius  decisions,  in  New- York,  deserve  notice.  In  fiaskins  v.  Stay- 
▼esant,  Ahth.  N.  P.  97,  comparison  of  hands  was  held  inadmissible,  by  Van  Ness,  J.. 
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ereo  as  mibtidiary  testimony,  in  a  case  where  the  proof  was  conflicting.  But,  in  Ro- 
gers' adm'rs  v.  Shaler,  id.  109,  Spencer,  J.  held,  that  where  the  intestate's  hand-writing 
to  shipping  articles  had  already  been  proved  by  the  plaintiff,  the  defendant  might  call 
s  witness  to  compare  such  hand-writing  wilh  papers  alleged  by  the  defendant  to  he  in 
the  intestate's  hand -writing,  and  state  his  inference  to  the  jury,  with  a  view  of  estab- 
liahiog  the  genuineness  of  the  latter ;  "  tlie  jury,"  he  added,  "  not  being  competent  to 
make  such  comparison."  Qiiere;  (or  this,  according  to  the  doctrine  as  recently  held 
in  England,  was  precisely  the  case  where  the  jury  would  be  allowed  to  take  both  pa- 
pers, and  aid  their  judgment  by  compa  risoo.  The  rule  excluding  comparison  of  bauds 
by  the  jury,  was  acted  upon  in  Hutchins'  case,  4  City  Hall.  Rec  119,  where,  though 
both  the  prosecutor  and  prisoner  consented,  yet  the  mayor  interposed,  and  refused  to 
aUuw  it.    (See  Coffey's  case,  Judic.  Repos.  393,  295, 6.) 

Id  Virginia,  opinions  of  witnesses  derived  from  a  mere  comparison  of  hands,  are  insd- 
missible.  Nor  cao  .other  papers  be  given  in  evidence,  with  a  view  of  laying  them  be- 
fore the  jury  to  aid  them  in  forming  their  judgment  by  comparison.  (Rowt's  adm'x 
V.  Kile's  adm'r,  1  Leigh,  216.  See  Gardner's  adm'r  v.  Vidal,  6  Rand.  Rep.  106; 
RedFord's  adm'r  v.  Peggy,  id.  316 ;  Sharp  v.  Sharp,  3  Leigh,  349.)  But,  a  witness 
who  has  seen  a  person  write,  may,,  when  called  on  to  testify  to  his  hand-writing,  refer 
to  other  papers  in  his  own  possession,  known  to  have  been  written  by  such  person,  to 
refresh  his  memory.  Nor  will  the  weight  of  the  witness'  testimony  be  impaired,  it 
seems,  by  reason  of  his  having  done  so  before  the  triaU  (Redfbrd's  adm'r  v.  Peggy,  6 
RukI.  S16.)  See  on  this  point  post,  p.  49 1  of  the  text,  and  the  cases  cited  post,  note  91 6. 

la  New- Jersey,  it  seems,  evidence  by  comparison  of  hands  is  inadmissible.  (Goid- 
ttnilh  V.  Bane,  3  Halst.  87.) 

So  ia  Kentucky ;  though  the  court  concede  an  exception  in  the  case  of  ancient 
writings.  They  add,  also,  that  comparison  of  hands  '*  has  been  sometimes  admitted  in 
aid  and  corroboration  of  other  proofl  But  alone,  and  without  other  proof,  the  general 
rule  is  not  to  admit  it.    (Woodward  v.  Spiller,  I  Dana's  Rep.  179, 181.) 

In  Maine,  tlie  doctrine,  it  has  been  said,  (per  Dagget,  J.,  9  Conn.  Rep.  61,)  allows 
of  testimony  derived  from  a  mere  comparison  of  bands;  and  Hammond's  case, 3 
Greenl  Rep.  S3,  was  cited  as  showing  this.  The  prisoner  there  Was  indicted  for 
fui^ng  a  check  on  the  Portland  Bank,  in  the  name  of  Atwood  &  Quincy.  The 
prosecutor  proved,  that  a  sheet  of  paper  was  found  in  the  prisoner's  chest,  on  which 
were  written  six  or  seven  other  and  similar  checks ;  and  that  the  prisoner  acknow- 
ledged the  latter  to  have  been  written  by  him.  This  paper  was  lost,  or  unintentionally 
<iestroyed,  before  the  trial.  He  then  introduced  one  of  the  duvctorsof  the  bank  as  a 
witness,  to  prove  that  he  had  seen  and  critically  examined  the  lost  paper,  that  the 
signature  to  the  checks  written  thereon  resembled  the  signature  to  the  forged  one, 
tod  the  witness  believed  that  the  forged  check  was  signed  by  the  prisoner.  The 
decision  was  not  put  upon  the  ground  that  a  comparison  of  hands,  in  the  technical 
tense,  was  allowable ;  but  the  court  went  on  the  principle  that  a  witness,  who  has 
become  acquainted  with  the  hand-writing  of  a  party,  by  having  seen  writing  acknow- 
ledged to  be  bis,  is  competent  to  testify  in  respect  to  it.  The  comparison  alkiwed  in 
the  case  was  not  made  by  bringing  the  two  writings  in  juxtapositkin,  but,  as  it  seemsp 
by  comparing  a  sUndard  formed  in  the  witness'  mind  from  having  critically  examined 
sn  acknowledged  specimen  of  the  prisoner's  hand-writing,  (and  that  too  previous  to 
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the  trial,)  with  the  signature  in  question.  If  the  witness'  knowled|^  bad  beea  gained 
in  the  course  of  business,  and  with  no  reference  to  the  trial,  the  case  would  probably 
have  Dillen  within  the  principle  of  several  decisions  stated  ante,  note  914,  p.  1935..  The 
court,  however,  said,  that  the  rule  excluding  comparison  of  hands  is  not  in  force  in 
Maine,  or  in  Massachusetts,  mfA  the  nmae  ttricineu  and  to  the  $ame  extett  m  m 
England.    But  how  far  the  relaxation  may  go  was  not  defined. 

In  Massachusetts,  it  was  held  in  an  early  case,  that  where  a  signature  is  oonteslfd, 
other  papers  may  be  proved  and  submitted  to  the  jury,  for  the  purpose  of  enabling 
them  to  judge  hy  comparison.  The  decision  went  no  farther  than  to  allow  a  compar- 
ison by  the  jury,  where  there  were  conflicting  proofs,  and  in  aid  of  other  testimoay: 
and  Parker,  G.  J.,  who  delivered  the  opinion,  put  itinainty  upon  k)eal  usage,  apparently 
conceding  that  the  English  doctrine  was  against  it.  (Homer  v.  Wallis,  1 1  Mass  Rep. 
809,  SIS.  See  Hall  v.  Huse,  10  id.  89,  S.  P.)  In  a  recent  ease  the  court  went  bejsnd 
this  and  allowed  other  signatures,  not  otherwise  competent  evidence,,  to  be  introduced 
for  the  purpose  of  enabling  the  court  and>  jury  to  compare,  and  thus  form  an  opiaioB 
upon  the  genuineness  of  the  controverted  signature.  So  persons  of  skill  may  be  called 
to  give  their  opinion  as  witnesses  from  a  comparison  merely,  as  to  the  identity  or  dif- 
ference of  admitted  or  proved  specimens,,  with  the  signature  in  question.  But,  iteeem% 
the  signatures  thus  introduced  as  standards  must  be  shown  to  be  genuine,  either  by 
being  admitted  to  be  so,  or  by  direct  evidence  of  a  witness  who  saw  the  pwrty  write 
them.    (Moody  v.  Rowell,  1 7  Pick.  490, 494,  5,  6.) 

In  South  Carolina,  comparison  of  hands  by  the  jury  is  allowable  in  aid  of  doubtful 
proof;  and  papers  may  be  proved  with  the  express  view  of  submitting  them  ibr  the 
inspection  of  the  jury.  So  also,  it  seems,  as  to  comparison  by  witnesses.  But  id  do 
case  is  such  evidence  admissible,  except  as  a  circumstance  in  corroboration  6[  other 
evidence.  Per  $e,  say  the  court,  it  is  so  feeble  as  to  be  unsafe  to  act  upon.  (BoiQiO 
V.  Plunkett,  9  McCord,  518,  620.) 

In  Pennsylvania,  it  appears  to  have  been  decided  by  the  circuit  cowtof  ihe  U.  States, 
sitting  in  that  state,  that  hand-writing  could  not  be  provei^  by  a  comparison  of  bands. 
(Martin  v,  Taylor,  and  United  States  v.  Johns,  Wharton's  Dig.  800,  2d  ed.  pi-  881) 
But  see  Murati  v.  Luciani,  1  Bald.  Rep.  49, 50,  I,  2.  Such  was  held  to  be  tlie  estab- 
lished rule  in  eriminfil  cases.  (United  States  v.  Craig,  4  Wash.  C.  C.  Rep.  729,781.) 
But,  in  the  state  court,  after  evidence  has  been  given  in  support  of  a  writing,  it  may 
t>e  corroborated  by  comparing  the  writing  in  question  with  other  writing  c«  seeming 
which  there  is  no  doubt.  (Said,  in  McCorkle  v.  Binns,  &  Binn.  Rep^  840,  849,  per 
Tilghman,  C.  J.)  On  the  same  principle,  from  a  comparison  of  the  types,  devices,  kc. 
of  two  newspapers,  one  of  which  wae  clearly  proved,  (and  that  too  for  the  very 
purpose  of  comparison,)  and  the  other  imperfectly,  held,  that  the  jury  might  infer  that 
both  were  printed  by  the  same  person.  (Id.)  This  doctrine,  as  to  band-wriliog,  was 
fully  sanctioned  and  adopted  in  The  Farmer's  Bank  v.  Whitehall,  10  Scig.  k 
Kawle,  110.  Though  tlie  court  seemed  to  confine  the  rule  to  civil  cases,  and  to 
instances  where  the  comparison  is  instituted  in  corroboration  of  other  evidence.  S.  P. 
Bank  of  Pennsylvania  v.  Haldea)an,  1  Pennsylv.  Rep.  161.  See,  aa  to  crimiDsl 
cases,  Pennsylvania  v.  M'Kee,  Addis.  Rep.  38;  per  Duncan,  J.  in  The  Com- 
monwealth v.  Smith,  6  Serg.  &  Rawle,  571.  Indeed,  no  distinction  is  now  jeeag- 
'nized  between  civil  and  crimitial  cases  in  this  respect    (See  Callan  v.  Gaybrd,) 
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V^atis'  Rep.  831,  3S3,  4.)  Mere  unaided  compariaon  of  hands,  without  other  proof, 
jBDOt  in  general  adaitasible.  (Vickroy  v.  Slcelley,  14  Serg.  &  Rawle,  37^  Callan  v. 
O^^Wd,  3  Watts'  Rep.  3SI,  823.    todge  v.  Phipher,  1 1  Serg.  &  Rawle,  333.) 

Jjn  New-Hampehire,  the  rule  ia  substantially  the  same  as  in  Pennsylvania.    "  We 
v^pi^e  ll  to  be  well  aetUed,"  say  the  court,  *^  that  it  cannot  be  left  to  a  jury,  to  determine 
n^aetker  a  signature  is  genuine  or  not,  by  comparing  it  with  other  signatures  proved 
\»  be  genuine.    But,  whetf  witnessed  acquainted   with  the  hand-writing  in  question 
Viave  been  called  and  examined,  other  signatures,  proved  to  be  genuine,  may  be  sub- 
mitted to  the  jury,  to  corroborate  or  weaken  the  testimony  of  such  witnesses."  (Myers 
V.  Tuscan,  3  N.  Uamp.  Rep.  47.) 

In  the  circuit  court  of  the  United  States,  sitting  in  Rhode  Island,  a  question  aroae 
ivhetheran  altered  word  in  a  will  was  in  the  iiand-writing  of  the  scribe  who  draAed 
U;  after  witnesses  acquainted  with  his  hand-writing  had  testified  to  their  opioioa  that 
the  word  was  not  written  by  him,  and  predicated  their  statement  mainly  on  the  mode 
<)f  faraiog  a  particular  letter,  and  the  use  of  double  hyphens — other  witnesses,  who 
were  also  acquainted  with  his  hand- writing,  were  allowed  to  state  j^at  certain  deeds, 
whieb  they  produced  to  the  jury,  were  the  hand- writing  of  the  scribe,  and  contained 
the  peculiarity  as  to  the  particular  letter  and  the  hyphena  observable  in  the  will,  and 
that  they  had  frequently  known  him  write  in  this  way.  "  Nothing  is  clearer,"  said 
the  eoart,  '*  tlian  that  this  is  not  a  mere  compariaon  of  hands.  The  witnesses  swear 
as  tslacts  and  peculiarities  of  hand-writing,  and  produce  the  best  possible  proof  of 
<heirowB  accura4?y."    (Freelove  v.  Fenner,  2  Gall.  Rep.  170, 175.) 

to  Connecticut,  the  English  doctrine  has  been  ^listinctly  repudiated ;  and  not  ooiy 
Buy  Bpecimens  be  introduced  for  the  purpose  of  inspection  by  the  jury,  but  witnesses, 
ttseeou,  are  alkiwed  to  give  opinions,  derived  from  a  mere  comparison  of  handa  on 
the  trial  (Lyon  v.  Lyman,  9  Conn.  Rep.  55.)  And  no  distinction  is  made  between 
criniiaal  sad  civil  caaes,  in  this  respect.  (Id.  61.  State  v.  Bninson,  1  Root^s  Rep. 
•307.)  But  see  State  v.  King,  staled  by  Mr.  Day  in  a  note  to  Macferson  v.  Thoytea, 
Peab's  Rep.  31 ;  Swift'a  £v.  39,  30. 

In  Louisiana,  (he  doctrine  on  this  subject  rests  upon  their  code  of  practice. 
Proof  by  comparison  ia  there  allowed.  (See  Plicque  v.  Labranche,  9  Lou.  Rep. 
(Curry)  659,  563;  Bell  v.  Norwood,  7  id.  95,  6;  Barfield  ▼.  Hewiet,  6  Mart.  Lou. 
Rep.  78,  N.  S. ;  City  Bank  of  New-Orieans  v.  Foiicher,  9  Lou.  Rep.  (Curry)  405 ; 
Binell  v.  Irvin'a  iieira,  10  id.  534.) 


NOTE  916— p.  491. 


See  S.  P.,  RedHird'a  adm'r  v.  Peggy,  6  Rand.  316 ;  Jackson,  ex  dem.  Van  Dusen, 
Y>  Van  Dusen,  5  John.  Rep.  144.  See  the  observations  of  Paterson,  J.  in  Doc,  ex 
im,  Mudd,  v,  Suckermore,  1  Nev.  &  P.  51. 


NOTE  917— p.  492. 

Rose.  Cr.  Ev.  163.    3  Stark.  £v.  375,  6th  Am.  ed.    See  per  Williams,  J,  in  Doe, 
IX  dem.  Mudd,  v.  Suckermore,  1  Nev.  6&  P.  41 ;  S.  C.  5  Adol.  &  Ellis,  703. 
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The  doctrioe  of  the  text  has  been  recognized  in  several  American  cues.  In  Vir- 
ginia, where  evidence  by  compariaon  of  hands  is  disallowed,  Carr,  J.  speaking  to  that 
pointj-sald,  that  the  decisions  "go  no  fbrlher  than,  that  where  the  ant'tquity  of  the 
writing  makes  it  impossible  (or  any  living  witness  to  swear  he  ever  saw  the  parly 
write,  comparison  with  the  documents  known  to  be  in  his  hand-writing,  has  been  ad- 
mitted." (Rowl's  adm'x  v.  Kile's  admV.  1  Leigh,  222.)  But  held,  in  thai  case,  that 
a  paper  dated  in  1807,  the  suit  having  been  brought  in  1815,  did  not  fall  within  ihe 
principle  of  the  exception. 

JThe  general  doctrine  was  directly  held  in  Jackson,  ex  dem.  firadi,  v.  Brooks,  8 
Wend.  426.  There,  the  witness'  only  knowledge  of  the  hand*writing  to  a  very  old 
deed,  was  derived  from  an  inspection  of  other  ancient  deeds,  having  the  same  sigca- 
ture,  which  had  been  treated  and  preserved  as  muniments  of  title;  and,  inasmochas, 
from  the  lapse  of  time,  no  one  eould  be  presumed  alive  who  had  seen  the  party  write, 
the  witness  was  allowed  to  testify,  and  his  testimony  deemed  sufficient.  (See  id.  4S1,& 
8.  C.  affirmed  on  error,  1 5  Wend.  111.)  In  Jackson  v.  Kip,  Anth.  N.  P.  105,  lo 
prove  that  an  ancient  survey  was  made  by  a  former  surveyor-general,  the  plaintiff 
offered  a  witness  who  had  been  in  the  habit  of  inspecting  ancient  surveys,  and  had 
thus  become  acquainted  with  surveys  avowedly  made  by  such  surveyor.  The  defend- 
ant's counsel  objected;  and  called  for  the  papers  from  Which  the  witness  had  formed 
his  opinion,  so  that  the  jury  might  compare  fiir  themselves.  But  Spencer,  J.,  who 
presided  at  the  trial,  overruled  the  objection,  and  admitted  the  evidence.  See  alsoS.?., 
Cantey  v.  Piatt,  2  McCord,  260 ;  Jones  v.  Uuggins,  1  Dev.  R.  228 ;  Duncan  v.  Beard, f 
Nott&  McCord,  400;  Turnipseed  v.  Hawkins,  1  McCord,  272,  278;  Thomas  t. 
Horloeker,  1  Dall.  14 ;  Vickroy  v.  Skelley,  14  Serg.  &  Rawle,  S72,  3 ;  also  aifte,  note 
903,  p.  1816. 

Iti  Strother  v.  Lucas,  6  Peters'  Rep.  767,  the  doctrine  was  recognized  by  Thompeoa 
J.,  delivering  the  opinion  of  the  court,  thus ;  "  There  may  be  eases,  where,  trm  the 
antiquity  of  the  writing  it  is  impossible  for  any  living  witness  to  swear  he  ever  saw 
the  party  write,  comparison  of  hand- writing  with  documents,  known  to  be  in hk  hand- 
writing, has  been  admitted.  But  these  are  extraiu-dinary  instances,  arising  fh>in  the 
necessity  of  the  ease,  and  which  do  not  apply  to  the  one  before  the  court"  The  deed 
(which  was  the  instrument  sought  to  be  proved  in  that  case)  bore  date  in  1781 ;  bat  it 
appeared  there  were  living  witnesses  who  had  aeen  the  party  write^  one  of  whom  was 
examined  as  a  witness  in  the  cause. 


NOTE  918— p.  494. 

Our  author  seems  to  make  some  distinction  between  proving  and  diqfrooing  hand- 
writing.  In  the  former  case,  the  testimony  of  the  supposed  writer  need  not  be  called 
in  the  first  instance ;  but,  in  the  latter,  he  appears  to  doubt  whether  in  criminal  cases 
especially,  it  is  ootio  be  regarded  as  the  best  evidence,  and  therefore  indispensable. 
(See  in  the  text,  p.  492,  3;  also  ante,  pp.  228,  4,  5.)  Mr.  Starkie  denies  that  there 
is  any  difference.  He  says,  *<  the  objection  that  secondary  evidence  is  substinited 
ibr  the  best,  does  not  apply  in  either  instance,  since  there  is  not  such  a  disfloctioa 
between  one  man's  knowledge  of  his  own  hand-writing,  and  the  knowledge  of  another, 
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on  the  same  «ubj^t,  at  coDstitutes  the  former  evidence  of  a  superior  degree  (o  the 
iatter."  (3  Stark.  Ev.SS9,  840,  6th  Am.  ed.)  Mr.  Roecoe  is  of  the  sauie  opinioD. 
(Rose.  Cr.  Ev.  6,  6.)  And  Mr.  Greafey  also.  (Gresley'a  Eq.  Ev.  189.)  The  Eng- 
lish  cases  are  slightly  conflicting  on  this  subject.  See  Hughes'  case,  2  East's  P.  G.  1003. 
M'Guire's  case,  id.  Case  of  Bank  proeecutions,  Ross.  &  Ryan,  373*  Smith's  case,  S 
Eaat'sP.C.  1000. 

In  North  Carolina,  a  justice's  proceedings  were  allowed  to  be  proved  by  persons 
acquainted  with  hia  hand-writing,  without  calling  him  or  accounting  for  his  absence. 
The  court,  in  giving  their  opinion^  deny  that  this  is  an  invasion  of  the  rule  requiring 
the  best  evidence.  For,  whether  a  signature  is  proved  by  the  person  who  made  it, 
or  by  one  aequakited  with  bis  hand-writing,  (he  kind  of  proof  ia  exactly  the  same. 
They  are  both  primary ^sinoe  the  knowledge  of  both  is  acquired  by  the  same  means ; 
although  It  may  be,  that  the  evidence  of  the  supposed  writer  ia  in  <]egree  stronger 
than  the  othen  (Ainsworth  v.  Greenlee,  1  Uawk'a  Rep.  190.  See  ante,  note  414,  pb 
S4I ;  ante,  note  418,  p.  546  ;  also  ante,  note  433,  p.  553.)  Indeed,  we  believe  there 
is  DO  material  discrepancy  among  either  the  American  or  English  cases  on  this  point, 
lo  the  firat  instance,  and  in  order  to  prove  hand-writing  merely,  it  is  not  necessary 
to  call  the  supposed  writer;  but  other  persons,  acquainted  with  his  hand-writing,  are 
allowed  to  teAiify,  without  excusing  the  absence  of  the  writer  himself.  This  may  be 
collected  from  several  caaes  cited  ante,  notes  913,  913.  An  early  case,  in  Pennsylva- 
Bia,'seems  to  have  proceeded  upon  a  different  principle.  (M'Kee  v.  Executors  of 
Myers,  Addis.  Rep.  31 ;  stated  ante,  note  433,  p.  553.)  In  Brewster  v.  Countryman, 
IS  Wend.  446,  the  defendant  wished  to  avail  himtelf  of  a  written  contract  between 
bim  and  the  plaintiff,  which  the  defendant  had  destroyed.  lie  offered  what  he  alleged 
was  a  copy;  and  proved  that  the  plaintiff  had  requested  one  J.  H.  lo  make  a  copy, 
and  that  the  paper  produced  was  in  J.  H's  hand- writing.  A  witness  testified  that  he 
hid  seen  the  original  and  that  the  copy  waa  substantially  the  same,  but  he  oould  not 
ny  it  wasfl  copy,  not  having  compared  it  with  the  original.  The  court  held,  that  J. 
H't-teslimoay  should  have  been  obtained,  saying  that  tlK)ugh  that  produced  was  pret- 
ty strnQg,  it  waa  secondary  to  what  waa  withheld.  (Id.  449.)  There,  howevei*,  the 
question  was  upon  the  authentication  of  the  copy,  generally,  and  not  whether  J.  H. 
ikoold  be  called  to  prove  or  disprove  his  hand- writing. 

'IV  doctrine  as  to  dispr&tnng  hand- writing,  without  calling  the  supposed  writer, 
came  under  consideration  in  Faber  v.  Billiard,  3  N.  Hamp.  Rep.  480.  The  defendant 
ia  that  case,  proved  he  had  paid  the  plaintiff  a  ten  dollar  bill,  purporting  to  have 
been  issued  by  a  bank  of  another  atate ;  and  the  plaintiff  offered  to  prove  that  the 
bill  was  counterfeit ;  but  the  persons  called  for  that  purpose,  not  being  officers  of  the  bank, 
and  not  having  seen  counterfeit  bills  on  it  of  the  denomination  of  the  one  in  question, 
though  they  bad  of  other  denominations,  and  were  much  accustomed  to  the  inspection  of 
Qoney,  were  objected  to  by  the  defendant.  Their  testimony,  however,  was  held  admis- 
sible. The  court  laid  down  the  rule  as  a  general  one,  that  persons  who  have  formed 
>Q  acquaintance  with  the  hand-writing  in  question,  are  equally  competent  either  to 
prove  or  diaprove  it,  «s  the  supposed  writer.  (Id.  481.)  Nor  is  it  necessary  in  order 
te  disprove  the  signatures  of  the  bank  officers,  in  such  caae,  to  caU  persons  who  have 
actually  seen  them  write*  (Id.) 
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The  subject  of  diBproving  the  genuineness  of  papers  has  roosf  frequeotiy  beea  eon- 
•tdered  in  criminal  prosecutions,  for  passing  counterfeit  bills,  for  forgery  &c.  We 
have  seen  that  the  party  whose  name  is  forged  is  competent  to  testify  in  theM  cases. 
(See  ante,  note  3S6,  p.  25S ;  also  Hess  y.  State  of  Ohio,  &  Hamm  Rep.  7;  Siaunoat 
V.  The  State,  7  id.  116.  Contra,  State  v.  Whitten,  1  Hilt's  Rep.  100.)  And  Iha,  wheie 
the  instrument  purports  to  have  been  attested  by  witnesses,  who  are  neither  produeed 
nor  accounted  for.  (Simmons  v.  The  State,  supra.)  And  the  question  has  sevenl 
limes  arisen  whether  the  testimony  of  such  person  was  not  indispensable.  Faber  v. 
Hiliiard,  supra,  makes  no  distinction  l>etween  civil  and  criminal  cases,  but  regards  the 
rule  acted  upon  as  applicable  to  both.  Nor  was  any  distioctioB  suggested,  on  the 
l^round  that  the  bank  ofBcers  were  out  of  the  state,  but  the  evidence  there  aUoired 
was  treated  as  primary  in  its  character.  The  same  doctrine  was  directly  applied  oo 
an  indictment  for  passing  a  counterfeit  bank  bill,  in  Stale  v.  Carr,  5  N.  Hamp. 
Rep.  S67 ;  where  il  was  held,  that  witnesses  who  had  become  acquainted  with  the 
signatures  of  the  president  and  cashier,  by  having  seen  many  of  the  bills  in  circulatMD, 
were  competent  to  disprove  (he  genuineness  of  the  bill  in  question.  There  too  the 
bank  was  out  of  the  state,  but  the  court  in  their  opinion  make  no  mention  of  the  cir- 
cumstance. 

In  Ohio,  it  has  been  held  that  the  prosecutor  need  not  call  \ht  president  and  cashier, 
though  in  the  particular  case  they  resided  in  an  adjoining  county.  (Hess  v.  The 
State  of  Ohio,  5  Hamm.  5, 7.)  The  court  adopt  the  doctrine  of  Mr.  Staiiie,  that  the 
testimony  of  the  president  and  cashier  is  not  superior  in  degree  to  that  of  other  peisow 
acquainted  with  their  hand^wdting.  The  witness  introduced  in  this  case,  was  a  teller 
4>f  another  bank ;  he  had  never  seen  the  ofBcers  mentioned  write,  but  had  frequently  aeea 
Aotea,  letters,  &c,  (received  at  the  bank  of  which  he  was  teller  oa  genuine)  with  their 
•signatures;  and  held,  that  his  opinion  of  the  counterfeit  character  of  the  biU  in  quea* 
iion  was  proper  evidence  for  the  jury.  The  court  also  seem  to  favor  the  Dotk»  that 
persons  **  skilled  in  examining  signatures  and  notes"  might  be  allowed  to  testify.  (U. 
4,  7.)  In  Simmons  v.  The  State,  (7  Hamm.  Rep.  116,)  the  indictment  was  for 
forging  a  note ;  and  the  testimony  of  the  alleged  maker  was  incidentally  spoken  of  tf 
jthe  best  evidence  of  which  the  nature  of  the  case  would  admiL 

The  Massachusetts  doctrine  on  this  subject  was  considered  in  Commonwealth  f. 
Carey,  3  Pick.  47.  The  indictment  was  fur  uttering  a  counterfeit  bill,  on  the  bank  of 
Another  state.  To  disprove  the  signatures  of  the  president  and  cashier,  the  prosecvtor 
offered  two  witnesses,  both  officers  of  another  bank,  wlio  testified  to  their  baviog  re- 
ceived and  paid  out,  very  frequently,  notes  of  the  bank  in  question,  and  in  that  way 
had  become  acquainted  with  the  signatures  of  the  president  and  caahier ;  they  had 
never  seen  either  of  those  officers  write,  but  one  of  them  had  once  carried  a  hrge 
number  of  the  bills  to  the  bmk  which  he  had  taken  as  genuine,  and  they  were  re- 
ceived and  paid  tor  by  the  bank.  This  testimony  was  held  admissible ;  but  the  court 
evidently  regarded  ii  as  secondary,  and  inferior  to  that  of  the  president  and  cashier 
whose  signatures  were  sought  to  be  disproved,  snd  they  justify  its  admission  soldy 
on  the  ground  that  the  court  had  no  power  to  compel  the  attendance  of  those  of- 
fioert.  (Id.  50.)  It  seems  that  the  legislature  of  that  state  have  passed  a  statute,  whieh 
aUowa  the  aame  evidence  where  the  bill  in  question  is  upon  a  bcal  bank,  situated  ibrty 
I  or  over  from  the  place  of  trial.  (Id.) 
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It  Vennont,  od  a  aimilar  iDdietment,  a  person  who  had  frequently  dealt  wiUi  the 
bulk,  aod  who  aaid  he  had  by  that  nieana  become  acqu&ioted  with  the  hand-writing 
of  the  pratident  and  cashier,  was  held  competent  to  disprove  their  signatures,  thougb 
he  had  never  seen  them  write.  And  afler  such  proof,  it  was  said,  the  prosecutor 
might  examine  as  to  any  mark,  character,  or  appearance  of  the  bill,  by  which  it 
eooid  be  distinguished  from  those  which  were  genuine.  (State  v.  Ravelin,  1  D.  Chip. 
Rep.  395.)  Id  this  case  the  bank  was  out  of  the  state.  No  special  notice,  liowever, 
was  takea  of  the  circamstance,  and  the  court  seem  to  have  treated  the  testinxNiy  a^ 
lowed  88  primary. 

Sueh  also  appears  to  be  the  doctrine  in  Connectk^ut.  (Per.  Daggett,  J.  in  Bamun 
V.  fiaraom,  9  Conn.  Rep.  349.)    See  Lyon  v.  Lyman,  id,  55. 

la  South  Carolina,  where  the  prisoner  was  indicted  ibr  forging  a  bsnk  note  on  m 
bank  nf  that  state,  one  ground  taken  in  moving  (or  a  new  trial'  was,  that  a  pro- 
per ofioer  of  the  tiank  should  have  been  called  to  testify  to  the  forgery.  Three  of 
the  judges  were  of  opinion,  that  one  of  the  officers,  who  was  conversant  with  the 
haQd-vritingof  all  the  officers,  and  who  knew  the  various  devices,  and  private  marks, 
affixed  to  the  bills  of  the  bank,  should  have  been  produced  :— The  other  two  judges 
gave  so  opinion  upon  the  point  The  case  was  determined,  however,  upon  other 
grooads^  in  respect  to  which  the  court  were  unanimous.  (The  State  v.  Petty,  1  Harp. 
&ep.  59.)  It  obviously  furnishes  no  warrant  for  holding,  that  the  president  and  casln 
ier  Qiust  be  produced  in  order  to  disprove  their  own  hand*writing.  In  a  more  recent 
deeisioo,  the  doctrine  of  the  above  case,  so  far  as  it  goes  to  show  that  a  bank  officer 
mH  be  catted,  was  overruled ;  and  the  rule  was  lakl  down  thus— that  in  all  eases,  the 
opioion  of  any  person  fiimillar  with  the  notes  of  the  bank,  is  admissible  in  the  first  in- 
stance, and  the  weight  and  value  of  the  opiiuon  is  for  the  jury.  Tlie  court,  how* 
€ver,direetly  approved  of  the  practice  of  calling  ao  officer  of  the  bank,  and  sAid,  that  they 
wsald  rarely  be  satisfied  with  a  conviction  on  leas  certain  testimony  than  that  which 
the  offieera  might  be  supposed  able  to  give.  The  cases  in  which  the  attendance  of  an 
<)ffieer  would  be  properly  dispensed  with,  are  said  to  be,  where  the  forgery  is  so  gross 
aad  palpable  that  other  persons,  familiar  with  ]bills  of  the  bsnk,  can  readily  detect  it 
^7  *MBe  unequivocsl  indkation,  without  reference  to  the  private  marks  of  the  bsnk. 
(Stile  V.  Hooper,  3  Bail.  37.)  In  another  case,  decided  about  the  same  time,  a  wit- 
Msiivas  alk>wed  to  give  his  opinion  that  certain  bills  were  counterfeit,  though  he  was 
not  a  bank  officer,  and  -had  only  seen  a  part  of  the  persons  write  whose  names  were  to 
tbe  tnUs,  he  professing  an  acquaintance  with  the  hund-writingof  the  rest  from  a  gene* 
n\  fiimiliarity  with  the  bills  on  those  banks.    (State  v.  Tutt,  id.  44,  5.) 

In  Virginia,  persons  who  have  become  well  acquainted  with  notes  of  tlie  bank  in  the 
^y  of  business^are  competent ;  an  officer  of  the  bank  need  not  be  called  by  the  pro- 
Kcutor  for  any  purpose.  (Martin  v.  Commonweahh,  2  Leigh,  745, 749.  Moore  v.  Com- 
nuoweaUh,  id.  701,  706.) 

lo  North  Carolina,  where  a  witness  could  only  speak  as  to  the  genuineness  of  the 
•igsaturss  of  the  president  snd  cashier  of  a  bank,  from  having  received  bank  notes  in 
the  soorse  of  business,  purporting  to  have  been  signed  by  them,  which  passed  current 
sad  were  reputed  genuine ;  held,  that  he  was  incompetent  to  prove  their  hand-writing, 
or  to  testify  that  a  bank  note,  with  their  names  appearing  upon  it,  was  counterfeit ;  st 
ieast,  unless  the  ordinary  occupation  of  tlie  witness  wss  such  as  to  render  it  prohabis 
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that  he  had  received  and  paid  away  lirge  sams,  00  at  to  be  a  akilful  judge,  and  that 
the  notea  had  been  actually  passed  by  .him  so  long  ago  as  to  allow  time  for  the  retura 
of  them,  ifspurious.  (The  State  v.  Alien,  1  Hawks'  Rep.  6.)  It  seems  thata  banker, 
who,  in  that  character,  hod  habitually,  ibr  several  years,  paid  away  large  sqbm  in 
such  notes,  which  he  believed  to  be  genuine,  and  were  ao  reputed^  would  be  competeDt. 
(Id.)  The  court  in  this  case  said,  (see  id.  p.  10,  per  Henderson,  J.)  tbst  they  iaten- 
tionally  avoided  expressing  any  opinion  upon  the  doctrines  laid  down  in  TheUniied 
Sutes  V.  Hoitsclaw,  3  Hayw.  Rep.  579.  That  was  decided  in  the  circuit  cmirt  of  the 
TJ.  Suies,  sitting  in  North  Carolina,  A.  D.  1805.  It  was  there  objected  that  no  one 
could  speak  as  to  the  signatures  of  the  president  and  casliler,  save  such  as  had  seea 
them  write,  or  corresponded  with  them.  The  court  held  otherwise,  saying—*^  Tbeie 
aignatures  are  kn  iwn  to  the  public;  and  persons  who  have  been  in  the  habit  of  dtstio- 
guiahing  the  genuine  from  the  counterfeit  signature,  and  are  conversant  in  dealiogi 
for  bank  bills,  are  as  well  qualified  to  determine  of  their  genuineness,  as  persons  wIkh 
in  private  correspondence,  have  received  letters  from  the  person  whose  hand-wriliq§ 
is  in  question.  Moreover,  it  is  determined  by  the  skilful  whether  a  bill  be  genuine,  not 
only  by  the  signature,  but  also  by  the  face  of  the  bill,  and  by  the  exact  conformity  cf 
the  devices  which  are  used  lor  the  detection  of  counterfeits,  to  those  in  true  bitts.  W« 
are  of  opinion  that  the  judgment  of  persons  well  acquainted  with  bank  paper,  is  sufli- 
cient  evidence  to  determine  whether  the  pne  in  question  be  genuine  or  not.**  Tbii 
opinion,  it  seems  by  what  leil  from  the  attorney  general,  S  Hawka'  Rep.  895,  wsi 
delivered  by  Marshall,  C.  J.  In  Slate  v.  Candler,  3  Hawks'  Rep.  893,  a  mercbint, 
who  had  been  much  in  the  habit  of  receiving'  and  paying  away  notes  of  a  particvliP 
bank  for  ten  years  previous  to  the  trial,  was  held  competent  to  disprove  the  gcaaioe- 
neasofa  bill  purporting  to  have  been  issued  by  such  bank,  though  he  had  never  kcb 
the  president  or  cashier  write,  nor  corresponded  with  either. 

In  Pennsylvania,  it  is  not  necessary,  in  order  to  disprove  the  signature  of  tbe  olBcefS 
of  a  bank  to  a  bill  purporting  to  have  been  issued  by  the  bank,  that  those  offioera 
should  be  produced:  the  proof  may  be  by  any  one  acquainted  with  their  sjgnsturea 
from  having  aeen  them  write,  or  having  corresponded  with  them.  (The  Commonwealth 
V.  Smith,  6  Serg.  &  Rawle,  568.)  The  bank  was  out  of  the  state.  That  circumsunce 
was  adverted  to,  in  the  opinion  of  the  court,  by  way  of  illustrating  the  inconveniences 
of  the  opposite  doctrine,  but  not  as  excusing  inferior  evidence ;  (or  they  appear  i» 
have  treated  the  testimony  adjudged  allowable  as  primary  in  its  character. 

In  the  court  of  sessions  of  tbe  city  of  New*  York,  the  prosecutor,  in  order  to  dii* 
prove  the  genuineness  of  a  bill  purporting  to  have  been  issued  by  the  Bank  of  €be- 
nango,  introduced  witnesses  who  were  well  acquainted,  as  they  stated,  with  the  bills  of 
that  bank,  &c.  but  had  never  seen  the  president  or  cashier  write,  nor  ever  oorres" 
ponded  with  them.  On  an  objection  being  taken,  the  court  said  that,  •*  if  the  districi 
attorney  had  witnesses  who  could  testily  that  they  had  seen  the  parties  write,  whose 
names  had  been  forged,  or  had  corresponded  with  them,  they  roust  be  produced  to  tbe 
court ;  and  in  the  absence  of  such  testimony,  the  court  thouglit  tbe  evidence  of  brokers 
and  others  well  acquainted  with  bank  notes,  particularly  of  the  bank  whose  notes  had 
been  forged,  would  be  sufficient."  Witnesses  who  had  seen  the  president  and  csshier 
write,  or  who  had  corresponded  with  them,  were  subsequently  produced,  and  ike 
prisoner  convicted.    (Tlie  People  v.  Badger,  1  WhecL  Cr.  Cas.  643, 4, 5.)   In  anotber 


Digitized 


by  Google 


Sect  1.]  O/the  Proof  of  Deeds,  Jlgfeements,  ^.  ISST 

case,  the  witoees,  who  was  a  broker,  said  he  was  acquainted  with  the  bills  of  (he  bank 
in  question^  and  pronounced  the  one  produced  a  counterfeit.  On  being  questioned  as 
toiioie  he  (brnied  his  judgment,  he  answered, "  from  the  engraving,  and  general 
appetraoce  of  the  bill."  It  turned  out,  on  further  enquiry,  that  he  did  not  know  the 
names  even  of  the  president  and  cashier*  The  mayor  said  this  testimony  would  not 
answer;  tliat,  '*  to  prove  a  bank  note  to  be  counterfeit,  it  was  incumbent  on  the  prosecu- 
tor to  introduce  some  person  who  knew  the  hand-writing  of  the  president  and  cashier, 
or  had  been  in  the  habit  of  corresponding  with  them,  or  of  receiving  and  returning 
their  notes.**    (Silkworth's  case,  5  City  Hall  Rec.  176,  7.) 

We  have  seen  in  the  text  that  the  English  cases  are  not  agreed,  upon  the  pointy 
whether  persons  practised  in  the  examination  of  hand -writing,  and  in  the  detection  of 
forgeries,  usually  called  experts,  can  be  allowed  to  give  their  opinion  as  to  the  hand- 
writing in  question  being  of  a  genuine  or  an  imitated  character.  See  on  this  subject, 
Ores.  Eq.  £v.  190;  1  Chitty's  Cr.  Law,  581,3,  Am.  ed.  of  1836;  Rose.  Cr. 
£v.  16S,4;  3  Stark.  £v.  S75,  6,  6th  Amer.ed. ;  3  Russ.  on  Cn  363,4,  Phil.  ed. 
18S6.  Id  Goodtitle,  dem.  Revett  v.  Braham,  cited  in  the  text  at  p«  493,  note 
(3),  where  this  species  of  evidence  was  admitted,  Lord  Kenyon  mentioned  a  case  where 
a  decipherer  had  given  evidence  of  the  meaning  of  letters,  without  explaining  the 
grounds  of  his  art,  and  where  the  prisoner  was  convicted  and  executed.  Buller,  J. 
said  it  was  like  the  Wells  Harbor  case,  where  persons  of  skill  were  allowed  to  give 
evidence  of  opinion.  In  Carey  v.  Pitt,  Peake's  add.  Cas.  130,  a  case  not  noticed  by 
oor  author.  Lord  Kenyon  expressly  rejected  the  opinion  of  an  inspector  of  franks, 
Mjring,  that  though  such  evidence  was  received  in  Goodtitle,  dem.  Revett,  v.  Braham^ 
he  had  in  his  charge  to  the  jury  laid  no  stress  upon  it.  See  also  Bachelior  v.  Sir  John 
tloneywood,  ft  E^p.  Rep.  714  ;  per  Denman,  C.  J.  in  Doe,  ex  dem.  Mudd,  v.  Sucker* 
more,  1  Nev.  &.  P.  63 ;  Gurney  ▼.  Langlande,  5  Darn«  &  Aid.  330 ;  Kemp  v.  Mack* 
Till,Sayer,  132;  Stranger  v.  Searle,  1  Esp.  R.  14. 

This  species  oC  evidence,  if  admissible  at  all,  must  obviously  stand  upon  the  general 
ivineiple  aUowing  persons  skilled  in  a  particular  science  or  art,  to  give  their  opinions 
uponquestions  relating  to  it,and  in  respect  to  which  they  are  supposed  to  possess  peculiar 
knowledge.  On  the  point  how  far  such  testimony  has  been  allowed,  in  general,  see  ante, 
p*  MO,  1,  of  the  text ;  alsoante,  note  529,  p.  759,  et  seq.  See  likewise  Norman  v.  Weils, 
17  Wend.  136, 161, 2,3;  Cotterill  v.  Myrick,  3  Fairf.  Rep.  230^  1 ;  Boies  v.  M'AlIisler, 
id.  S08.  As  to  hand-writing,  some  of  the  American  cases,  cited  supra,  in  their  dicta  at 
least,  lean  toward  sanctioning  the  admissibility  of  experts,  or  persons  skilled  in  detect- 
ing ft»rgerics.  See  particularly  Hess  v.  The  State  of  Ohio,  5  Hamm.  Rep.  7 ;  United 
Sutes  V.  Holtsclaw,  2  Hayw.  379.  But  most  of  them  require  that  the  witness,  ia 
order  to  be  able  to  speak  as  to  the  hand-writing  of  a  person,  should  have  had  a  prem- 
•Mfaiowfeiigeofthe  general  character  of  his  hand,  gained  in  some  legitimate  way. 
(See  the  American  cases,  supra,  in  respect  to  disproving  the  genuineness  of  bank  bills; 
also  see  the  cases  ante,  notes-913,  914.)  In  Pennsylvania,  it  was  hekl  that  a  witness, 
though  a  man  of  business,  and  much  conversant  with  writings,  but  who  had  never  been 
empbyedinthejdetection  of  forgeries,  could  not  be  asked  whether,  in  his  opinion, 
from  comparing  a  genuine  signature  with  the  one  in  dispute,  they  were  in  the  same 
hand-writing.  The  evidence  was  offered  with  a  view  of  disproving  the  hitter,  and 
was  not  proposed  in  aid  of  other  evidence,  but  as  mere  naked  unassisted  comparison  of 
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hands.  The  court  ioclined  to  think  that  such  testimony  could  not  be  received  from  an 
acknowledged  expert,  thougli  semble,  that  he  might  be  asked  whether,  in  his  opinion, 
the  signature  in  question  was  in  an  imitated  or  a  natural  hand.  (Lodge  v.  Phipher, 
11  Serg.  b  Rawie,  S83,  S35,  6.)  This  decision  stands  supported  hy  Rex  v.  Calor,  4 
Esp.  Rep.  117.  Bui  in  a  case  subsequent  tcv  Lodge  v.  Phipher,  it  was  held,  that  the 
testimony  of  expertSy  speaking  from  their  knowledge  and  skill  merely,  is  nol 
competent  to  prove  a  forgery.  (Bank  of  Pennsylvania  v.  Haldeman,  1  Pennsylv. 
Rep.  161,180,  1,S.} 

On  the  other  hand,  in  Connecticut,  experts  are  allowed  to  testify  whether  a  dis- 
puted signature  is  in  a  disguised,  6t  a  natural  hand.     The  experts  were  cashiers  of 
banks,  and  the  court,  in  vindication  of  the  rule  adopted,  observe,  that  the  quesiioo 
was  one  of  art,  which  might  be  answered  by  a  person  of  skill  and  experience.  **  Cash- 
iers of  banks  are  employed  in  the  inspection  and  examination  of  writings.    It  is  at  ihia 
day,  especially,  when  forgeries  are  so  common,  almost  an  habitual  practice  to  Tiew 
signatures  and  writings  of  all  kinds  with  a  scrutinizing  eye;  and  thus  they  acquire  a 
degree  of  skill  which  enables  them  to  speak  with  confidence,  and  which  entitles  their 
testimony  to  weight*    Artizans  of  all  kinds  are  to  be  credited,  when  they  speak  of  the 
productions  of  others  of  the  same  occupation;  and  their  skill  and  dexterity  is  some- 
times surprising  to  those  not  conversant  with  such  subjects.  (Lyon  v.  LyinaD,9CoDfi. 
Rep.  55,  60.)    The  same  doctrine  seems  to  have  been  held  in  Massachusetts  by  Par- 
sons, C.  J.  in  a  case  before  him  in  1811.    (Abbee  v.  Daniels,  cited  9  Sfark.  £v.  S76, 
n.  (1)  6th  Am.  ed.)    And  in  a  recent  case  in  that  state,  it  was  deliberately  sanctioned; 
though  the  court  say  that  such  evidence  is  generally  very  slight,  and  often  wholly  ito- 
material.    (Moody  v.  Howell,  17  Pick.  490,  497,  8.)   We  have  seen,  ante,  note  913, 
that,  in  several  of  the  states,  where  irenuineness  of  hand-writing  is  contested,  wit- 
Besses  are  allowed  to  compare  the  hand- writing  in  dispute  with  other  undisputed  speci- 
mens,  and  state  the  result  to  the  jury ;  jurors  also,  as  appears  by  the  same  note,  ire 
allowed  by  some  courts  to  institute  a  similar  comparison ;  and  this  doctrine,  wherever 
It  has  been  acted  upon,  seems  the  same,  whether  the  object  of  the  compansoa  be  to 
sustain  or  impeach  the  instrument. 

W't  have  seen  too  that  those  courts,  which  disalkyw  comparison  of  hands, 
hftve  recognized  a  clear  and  well  defined  exception  in  respect  to  ancient  writings. 
(See  ante,  note,  917.)  It  is  proper  to  remark  here,  in  connection  with  the  sub- 
ject of  disproving  hand-writing,  considered  above,  that  conclusions  drawn  merely 
from  dissimilitude  between  the  disputed  writing  and  authentic  specimens  are  not 
always  entitled  to  much  consideration.  In  Toung  v.  Brown,  1  Hagg.  £cel.  Rep- 
556,  this  species  of  evidence  was  regarded  as  very  weak  and  deceptive,  and 
of  slight  weight  only  when  opposed  by  evidence  of  similitude  ;  and  as  scarcely  de- 
serving notice  when  encountered  by  positive  testimony  of  persons  who  saw  the  writ- 
ing signed.  See  also  Bell  v.  Norwood,  7  Lou.  Rep.  (Curry,)  95.  The  reasoa  giwi 
why  evidence  of  dissimilitude  is  inferior  to  that  of  similitude,  is,  that  it  requires  great 
skill  so  to  .imitate  hand-writing,  especially  for  several  lines,  as  to  deceive  pcisons  well 
acquainted  with  the  originnl  character,  and  who  are  not  very  likely  to  form  an  crro* 
neous  opinion,  if,  on  carefully  inspecting  such  a  paper,  they  are  satisfied  it  is  genoine. 
On  the  other  hand,  dissimilitude  may  be  occasioned  by  a  variety  of  circumstances— by 
the  state  of  the  health,  and  spirits  of  the  writer— by  his  materials— by  his  position-- 
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\>^Vtti     hurry,  or  care — circumstances  which  deserve  stiii  more  consideration  when 
mii^esses  rest  their  opioioo  on  a  fancied  dissimilarity  of  individual  letters.   (Constable 
V.  ^\e%bel,  V  Hagg.  Ecel.  Rep.  56.)    See  Murphy  v.  Hagerman,  1  Wright's  Rep.  293, 
^%.     So,  dissimilitude  may  be  occasioned  by  the  prei<ence  of  a  hair  in  the  nib  of  the 
pea,  or  its  more  or  less  free  discharge  of  ink,  which  frequently  varies  the  turn  of  the 
Wuers.  (Id.)    Some  witnesses,  from  their  occupation,  are  liable  to  magnify  slight  dis- 
crepawcies;  engravers,  for  instance,  who  from  their  habit  of  attending  to  the  exact 
form  of  every  letter,  when  engaged  to  make  Hic  similes,  are  so  alive  to  the  least  dis- 
similitude, that  any  little  difference  would  strike  them  as  of  importance.    (Constable 
V.  Stetbel,  supra.)    Witnesses  who  come  forward  under,  prepossessions  against  the 
fi.7ii4l- writing  in  question,  will  many  limes  be  fi)und  to  run  into  tlte  same  error.  And, 
*^  ^11  Goch  cases,  the  reasons  which  they  give  for  their  opinions  ipust  be  narrowly 
wa-^ched'jif  the  latter  are  trivial,  or  if  the  wiJflesses,  concurring  in  the  result,  clash  ixx 
the  mr  reasons,  this  will  take  from  the  general  fiirce  of  their  lesiimony,  however  confi- 
<lerM  I  they  mny  seem.  (Id.)    In  Young  v.  Brown,  supra,  one  reason  given  by  the  wit- 
nesses who  disbelieved  the  genuineness  of  tiie  handrwriiing,  was  because  in  the  dis- 
puted signature  the  entire  name  was  written  out  at  length,  whereas  the  alleged  writer 
*ised,  as  they  said,  to  sign  the  initials  of  hia  christian  name,  writing  his  surname  only 
at  length.    This  circumstance,  however,  may  or  may  not  be  important.    Sir  John 
NicM  remarked  in  respect  to  it  in  that' case,  that  a  person  signing  his  name  at  pub- 
Kc  nieetingj},  or  to  printed  cards,  or  the  like,  usually  signs  in  a  hurry  and  in  the  shortest 
waj;~a  surrogate  probably  signs  a  jurat  differently  from  what  he  would  subscribe 
«  boDd,er  a  deed,  or  his  own  will,  &c.    See  further,  Crisp. v.  Walpole,  2  Hagg.  Eccl. 
^ep.201. 

A  question  has  sametiraes  arisen  as  id  the  mode  of  authenticating  a  post  mark.     In 
Abbey  v.  Lill,  5  Ring.  299,  the  post-mark  on  a  letter  was  sought  to  be  used,  with  a 
'^•ewofshowing  the  true  time  of  the  defendant's  acknowledgment  amlained  in  the 
dexter,  which  was  in  evidence.   The  defendant  said  it  must  be  proved  by  calling  a  per- 
^^^n  from  the  post  office.    Best,  C.  J.  remarked,  that  if  there  were  doubt  about  it  he 
would  lead  for  a  clerk  from  the  post  office.     The  jury  however  entertained  no  doubt, 
""^ind  acted  upon  the  post-mark  as  genuine.    On  this  ground  a  rule  nisi  was  obtained 
<»  set  aside  the  verdict ;  and  on  cause  being  shewn  against  it,  it  was  discharged;  prin- 
-cipally,  however,  because  the  chief  justice  offered  to  send  for  a  wili>es6  and  the  de- 
fendant did  not  afterward  insist  upon  strict  proof.    The  post-master  of  another  of- 
fice has  been  called  to  prove  the  mark,  (Fletcher  v.  Braddyl,  Cor.  Holroyd,  J.  cited 
i  Stark.  Ev.  455,  note  (q)  6th  Am,  ed.,)  but  this  is  not  necessary ;  any  one  in  the 
babit  of  receiving  letters  by  the  post,  and  seeing  the  mark  frequently  may,  testify  on 
the  subject    (Semble  Abbey  v.  Lill,  supra.)    As  to  tl»e  mode  of  proving  printed  pam- 
pers, see  ante,  note  901,  p.  1300. 


NOTE919— p.  494. 

The  scrivener  orpenner  of  the  will,  who  by  being  named  executor,  therefore  writes  his 

Mmein  the  clause  appointing  him  such,  though  actually  a  witness  to  all  the  solemnities 

of  execution  by  the  testator,  cannot  be  deemed  a  subscribing  witness,  nor  can  this  act 

be  received  as  equivalent  to  subscribing  so  as  to  make  him  one  of  three  attesting  wit- 
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(Sne)grove  v*  Snelgrove,  4  Dessaus.  Eq.  Rep.  374, 383.)    At  tlie  litter  ptf^ 

are  some  sensible  rules  for  distinguishing  who  shall  be  received  as  a  subscrilHiigvitiiesB* 


NOTE  920-p.  494. 

The  statutes  of  New- York  were  always  \he  same,  in  substance,  till  recently.  See 
set  of  3d  March,  1787,  1  Greenl.  386,  7,  §  2;  act  of  20th  Feb.  1801,  1  R.  L.  of  1801, 
178,  §  2 ;  and  act  of  March  5tJi,  1813,  1  R.  L.  of  1813,  364,  §  2.  These  statutescoo- 
tinued  to  1830,  when  the  nomber  of  attesting  witnesses  was  reduced  to  two  of  more, 
which  are  made  necessary,  both  to  wills  of  real  and  personal  estate,  with  several  modi- 
Ecations  in  the  manner  of  execution  and  attestation.    2  R.  S.  p.  63  and  4  ef  Ist,  and  p. 

7  and  8  of  2d  ed.  As  to  the  right  of  devising  and  bequeathing,  see  2  R.  S.  p.  &6  and 
60  of  Ist,  and  p.  2  and  4  of  2d  ed.  For  the  Virginia  statutes  see  Cabell,  J.  in  Dudleys 
V.  Dudleys,  3  Leigh,  442.  These  and  the  like  matters  depend  on  the  statutes  sf  the 
several  states,  which,  it  is  presumed,  are  far  from  being  uniform.  In  Pennsylvtaii, 
the  books  of  reports  and  other  books,  down  to  quite  a  recent  period,  sliow  ihat  it  wai 
not  essential  for  the  testator  to  sign,  or  for  any  witness  to  attest  a  will  even  of  hndi, 
Dor  that  it  should  be  formally  published.  (3  U.  S.  Law  Reg.  by  Griffith,  254.  RoBsiter 
V.  Simmons,  6  Serg.  &  Rawle,  452.  Hight  v,  Wilson,  I  Dall.  94.)  And  scTcral 
cases,  therefore,  which  seem  peculiar  to  that  state,  arose  and  were  decided,  as  to  what 
should  consiitute  a  valid  testamentary  disposition,  or  work  a  revocation.  (Weigelr. 
Weigel,  5  Watts,  486.  Walmslcy  v.Read,  1  Yeates,  87.  Boudinot  v.  Bradford,  2 id.  HO. 
Arndt  v.  Arndt,  1  Serg.  &  Rawle,  256.    Plumstead's  appeal,  4  id.  545.  Barnet's  ipfieal, 

8  Ra wle^  1 5.  Mullen  v.  M'Kelvy,  5  Watts,  399.  Stein  v.  North,  3  Yeates,  824.  Shield 
V.  Irwin,  id.  389.  Toner  v.  Daggart,  5  Binn.  490.)  Like  peculiarities  are  also  exhibited 
in  Kentucky,  (Bakerv.Dobins,4  Dana,220,221,)andTennes8ee,(Suggettv,Kitcbell, 
6  Yerg.  425.)  In  South  Carolina,  three  witnesses  were  necessary.  (Snelgrove  v.  Soel- 
grove,  4  Dessaus.  274.)  So  in  Alabama.  (Apperson  v.  Coiirell,3  Porter,  51.)  So  in 
Massachusetts.  (Avery  v.  Pixley,  4  Mass.  Rep.  460.)  While  Kentucky  required  only 
two,  and  not  always  any  witness.  (Baker  v.  Dobins,  4  Dana,  221.  Davis  v.  Maaoa,  1 
Peters'  S.  C.  Rep.  503.)  So  Indiana.  (Doe,  ex  dem.  Knapp,  v.  Pa(ti8on,2  Bbckf. 
35.5.)  For  a  sufficient  execution  to  emancipate  slaves  in  Virginia,  see  Dunn  v.  Amey, 
1  Leigh,  465.  But  this  i^oujd  not  be  the  proper  place  to  pursue  the  subject,  weie  it 
practicable,  farther  than  what  might  respect  ihempde  of  attestation,  or  proof  where  bo 
attestation  is  required.  Mr.  Griffith's  U.  S.  Law  Register,  in  the  answer  to  hisquery 
61,  under  the  head  of  each  state,  pives  a  probable  clew  to  the  local  law  on  this  subject, 
in  most  of  the  states,  as  it  stood  about  the  year  1821.  W^e  have  no  means  of  tratiag 
its  changes  since  that  time,  which,  if  the  spirit  of  innovation  recently  displayed  in  Mir 
own  legislation  has  generally  prevailed,  must  have  been  very  considerable.  Nor 
would  such  information,  could  it  be  obtained,  serve  as  a  safe  guide  perhaps  for  a 
longer  term  than  the  next  annual  session  of  the  state  legislatures.  Under  this  head  uf 
wills,  therefore,  we  shall  confine  ourselves,  hereaf\er,  to  such  cases  ss  apparently  Or- 
nish a  general  rule  within  what  we  believe  to  be  the  existing  and  probably  continuing 
feitures  of  local  statutes,  occasionally  noticing  the  legislative  piovisions  of  New- York. 

The  revised  statutes  of  this  state,  which  took  effect  in  1830,  Jan.  1,  (2  R.  S.  p.  6S  of 
Ist,  and  p.  7  of  the  2d  ed,  §  40,)  provide  as  ibllows : 
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Eveiyla8i  will  aod  testament  of  real  or  personal  property  shall  be  executed  and 
attested  in  the  fbUowiog  manner: 

1.  h  shall  be  subscribed  by  the  testator  at  the  end  of  the  will. 

1  Such  subscription  shall  be  made  by  the  testator  in  the  presence  of  each  of  the 
•nesting  witnesses,  or  shall  be  acknowledged  by  him  to  have  been  so  made  to  each  ol 
the  attesting  witnesses. 

3.  The  testator,  at  the  time  of  making  such  subscription,  or  at  the  time  of  acknow- 
edging  the  same^  shall  declare  the  instrument  no  subscribed  to  be  his  last  will  and 
testament. 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom  shall  sign  his  name 
as  a  witness  at  the  end  of  the  will,  at  the  request  of  the  testator. 

§41  requires  each  attesting  witness  to  write  op[x>8ite  the  name,  his  place  of  resi- 
dence, under  a  penalty,  though  the  omission  shall  nox  vitiate  the  will.  And  the  person 
who  signs  the  testator's  name  by  his  direction  roust  be  a  subscribing  witness.  These 
and  many  other  of  our  new  regulations  in  respect  to  the  framing,  revoking  and 
construction  of  wills,  have  doubtless  thrown  open  a  vast  field  of  dispute  and  conse* 
quent  litigation.  Uncertain  as  these  heads  of  the  law  were  reputed  to  be,  previous  to 
our  present  statutes,  the  state  may  deem  itself  fortunate  if  it  reach  the  same  degree 
of  certainty  under  the  new  provisions,  in  a  century  from  their  enactment.  Under  the 
multitude  of  new  directions,  especially  in  regard  to  the  manner  of  testamentary  limit- 
ations, it  has  already,  in  less  than  ten  years,  come  to  be  thought  a  \ucVy  hit,  with  the 
ablest  and  most  careful  lawyer,  if  he  can  draw  a  will  distributing  a  valuable  estate  in  a 
useful  manner,  without  working  destruction  to  the  entire  instrument  which  he  seta 
himself  about. 

It  is  pmper  to  say,  that  very  few  of  the  rules  which  follow  either  in  the  text  or  notes 
have  any  application  to  proving  w'lWs  of  per$<maky  in  courts  of  law.  With  them,  as 
iadeed  with  every  other  court,  wherein  the  will  comes ^^Ilatcrally'inquestion,  a  shape  in 
which  it  generally  must  come  after  it  has  been  proved  according  to  the  ecclesiastical 
law,  the  mere  production  of  the  probate  duly  authenticated  by  a  court  of  competent 
juriadictbn,  is  conclusive.  This  may  be  seen  at  large  in  the  past  text  and  notes,  with 
the  extent,  qualifications  and  exceptions  to  the  rule,  hoth  as  it  relates  to  domestic 
courts  of  probate,  and  those  of  neighboring  countries.  (P.  343  &  4  of  the  text,  and 
Atttes.eiS,  p.  857,  toihe  end  of  note  637  inclusive,  p.  877.) 


NOTE  921— p.  494. 


Snelgrove  v.  Snelgrove,  4  Dessaus.  Eq.  ftep.  274.  Per  Wilde,  J.  in  Hawea  v.  Hum- 
phrey, 9  Pick.  356.  And  in  the  last  case  the  converse  was  held,  that  in  all  cases 
where, a  witness  is  comp^enr,  he  shall  be  held  credible  within  the  statute  of  wills. 
Therefire,  though  he  may  be  remotely  or  contingently  interested,  so  as  to  influence 
his  credibility,  this  shall  not  be  an  objection.  See  post,  notes  9S4  and  937.  So  of  any 
other  objection  merely  to  his  credibility.  Araory  v.  Fellowes,  5  Mass.  Rep.  219, 228, 9. 
And  it  bek)Dgs  to  the  judge  to  decide  on  the  competency,  and  the  jury  on  the  credi- 
bility of  the  evidence,  as  in  ordinary  cases.  See  ante,  note  326,  p.  428;  Amory  v. 
Fellowes,  $  Mass.  Rep«  219, 229,  Parsons,  C.  J. 
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NOTE  922— p.  494. 

Allison's  exVs  v.  Allison,  4  Hawks,  141.    Daniel,  J.  in  Old  v.  Old,  4  Dcv.Rep.  601. 
Ha wes  v.  Humphrey,  9  Pick.  350,  356.    Amory  v.  Feliowcs,  5  Mass.  Rep.  519,  M9, 
Parsons,  C.  J.    Snelgrove  v.  Snelgrove,  4  Deseaus.  Elq.  Rep.  283.    In  the lasl  case 
a  devisee  was  held  interested  and  incompetent,  there  being  then,  18H,  ilseems  oo 
statute  in  South  Carolina  declaring  such  interest  void.    In  Curtiss  v.  Stmng,  4  Day, 
51,  one  of  the  three  attesting  witnesses  being  incompetent  on  account  of  his  religioui 
belief,  the  will  was  therefore  held  void.     See  Farnandis  v.  Henderson,  South  Car.  Lav 
Jour.  202,  S.  P.  ai^reed.     A  witness  interested  at  the  lime  of  examination  is  not 
competent  to  prove  thai  he  was  not  so  at  the  time  when  he  attested.    (Giir8will,S 
Dana,  448.)    But  the  witness  becoming  incompetent  afterwards,  shall  not  vitiate  the 
will.     Thus  an  executor  who  takes  no  interest  under  the  will,  being  competent  when 
he  subscribes,  the  will  sh^ll  be  proved  by  the  other  attesting  witnesses,  or  by  sbowing 
his  hand-writing,  or  other  sec(mdary  eviJence,  if  lie  be  afterwards  placed  in  such  a 
position  as  to  he  incompetent,  (Daniel,  J.  in  Old  v.  Old,  4  Dev.  Rep.  501,  3,)  e.g. 
where  he  has  accepted  the  trust,  or  is  a  party,  for  that  or  any  other  cause.    (Sears?. 
Dillingham,  12  Mass.  Rep.  358.     Crowell  v.  Kirk,  3  Dev.  Rep.  355,  6.    Old  v.OkJ, 
4  id.  500,  501,  2.     See  post,  note  924.)    Or  the  party  may,  by  his  own  and  mutual 
xsonsent,  be  sworn  as  a  witness.    (Old  v.  Old,  4  D<;v.  Rep.  501,  per  Daniel,  J.) 

It  was  hekl  at  an  early  day  in  Maryland,  that  a  witness  being  incompetent  at  tbe  time, 
did  not  vitiate  the  will,  as  where  the  husband  of  a  devisee  was  a  witness,  and  he  was  re- 
ceived to  prove  the  will  on  conveying  his  interest.  (Shaffer's  lessee  v.  Corbett,  S  Har. 
&  M'Henry,  513,  535,  May,  1797,  and  on  appeal,  1799.  And  see  post,  note  927.) 
This  too  was  under  the  words  of  the  English  statute  of  attestation.  And  see  Deakioa 
«r.  Hollis,  7  Gill  and  John.  311,315.  Tlie  wife  of  a  legatee,  who  released  his  interest, 
was  received  there  to  prove  a  nuncupative  will.  (Brayfield  v.  Brayfield,  3  Har.  k 
John.  203.)  A  like  decision  w^as  made  in  Pennsylvania,  A.  D.  1827,  but  on  the  ground 
ihat  the  statute  there  was  not  the  English  statute.  (Kerns  v.  Soxman,  17  Serg.  k 
Rawie,  315.) 

Where  the  attesting  witness  has  become  incompetent,  the  party  may  resort  directly 
10  other  proof.  He  is  not  bound  first  to  offer  the  witness,  in  order  that  the  other  party 
may  waive  the  objection,  and  so  be  enabled  to  take  the  benefit  of  objecting  to  hiscred- 
Mity,  and  shake  hiacrcdit  by  a  cross-examinntion.    (Crowell  v.  Kirk,  3  Dev.  Rep. 355.) 


NOTE  923— p.  495. 

f5o  held  under  the  South  Carolina  statute,  which,  at  the  time,  contained  noprova- 
100  avoiding  the  interest  of  the  subscribing  witness.  (Snelgrove  v.  Snelgrove,  4 
Deseaus.  Eq.  Rep.  274)  And  so  of  a  legatee,  though  it  was  intimated  that,  by  re- 
leasing his  interest,  he  might  be  received  to  support  the  will  in  favor  of  the  devisee. 
(Dickson  v.  Bates  2  Bay,  443.)  Quere.  The  North  Carolina  statute  expressly 
declares  that  a  devise  shall  not  be  vnlid,  if  any  one  of  the  witnesses  be  interested  in  the 
devise.  Held,  that  an  attestation  by  a  devisee  in  (rust,  with  a  provision  for  compen- 
sation in  executing  the  trust,  avoided  the  will  within  the  statute.    (Allison^  ex'rs  v. 
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All»oo«  4  Hawksy  141,  175,  6,  et  oeq.)    Otherwise  of  a  witness  who  is  merely  pre- 
•umptive  heir.    (Old  v.  Old,  4  Dev.  Rep.  600,  501.) 


NOTE  924— p.  495. 


Denn,  ex  dem.  Snedeker,  v.  Allen,  1  Penningt.  Ri^p.  S5.  Comstock  v.  Hadlyme 
Eceieiiastical  Society,  8  Conn.  Rep.  354,  S.  P.,  even  though  he  have  accepted  the  trust 
at  ezeeutor,  and  acted  under  the  will  This  too  was  held  where  the  executor  was  sub^ 
sUatially  aparty  to4he  suit  contesting  the  validity  of  the  will ;  for  it  was  agreed  that  he 
wit  BOt  liable  to  costs.  The  case  of  Hayden  v.  Loomis,  3  Root.  S50,  contra,  was  dire- 
garded.  (See  8  Conn.  Rep.  263.)  A  forlioriy  where  the  executor  declines  the  trust. 
(Hawley  V.  Brown,  1  Root,  494.)  Otherwise  where  he  is  a  party  and  liable  for  costs. 
(Dunat  V.  Starr,  1 1  Mass.  Rep.  527.  Sears  v.  Dillingham,  12  id.  358, 360.  Vansant  t. 
Boileau,  1  Binn.  444.)  Yet  the  will  is  good  and  may  be  proved  by  others.  (Sears  ▼. 
Dillingiiam,  supra.  And  see  ante,  note  921 ,  p.  1341 .)  A  judge  ofprobate  in  the  district  is 
a  oempetent  attesting  witness.  (M'Lean  v.  Barnard,  1  Root,  462«  Ford,  son  and  heir, 
tu,  %  Root,  332.)  So  the  inhabitant  of  an  inciirporated  society  to  which  property  is 
devised  for  the  support  of  a  school.  (Corn  well  v.  Isham,  1  Day,  35.)  So  a  witne^ 
whose  iaterest  under  the  will  is  neutralised  or  overborne  by  an  interest  against  rt,  as  if 
he  will  gain  more  as  sn  heir,  &c.  by  its  defeat,  than  as  devisee  by  upholding  it.  (Gar- 
Itod  V.  Crow's  ex'rs,  3  Bail.  34.  Allen  v.  Allen,  3  Tenn.  Rep.  173.)  And  see  post, 
note  937,  and  ante,  note  921.  Per  Dessaussore,  Ch»  in  Snelgrove  v.  Sneigrove,  4 
DetBUis.  £q.  Rep.  383,  to  the  same  effect  as  Garland  v.^Crow's  ex'rs,  supra.  Thus 
IB  attesting  witness  who  was  objected  to  by  the  heir,  because  the  witness  held  a  cov- 
eoiot  of  warranty  against  the  testator,  was  held  competent;  for  the  land  was  equally 
liable  to  make  him  good,  whether  it  went  to  the  heir  or  devisee.  (Thompson  v.  Shoe«> 
MB,  1  Bibb,  401.)    See  also  Bacon  v.  Bacon,  17  Pick.  134 


NOTE  925— p.  495. 

The  old  statute  of  New-York  of  1787,  (1  Greenl.  388,  §  7,)  expressly  provided  a 
node  for  restoring  the  competency  of  an  attesting  legatee  of  any  will,  made  at  or  pre* 
▼ioaitotbe  1st  March,  1753. 


NOTE  926— p.  495. 

New-York  has  had  a  similar  statute  ever  since  March  3, 1787,  and  before.  Greenl. 
988,  §3.  I  R.  L.oflS0l,  §13.  1  R.  L.  of  1813,  367,  §13.  3  R.  S.  65  of  ]8t&9 
of  2nd  ed.  §  50.  Though  now  by  the  last  statute,  §  51,  where  the  witness  would  take 
BDy  thing  without  the  will,  so  much  of  that  is  saved  to  him  under  the  will  as  in  value 
thall  amount  to  what  the  will  gives  him.  A  like  statute  of  Kentucky  is  noticed,  8 
Dana,  454,  Gill's  will.  Where  the  devise,  &c.  is  void  by  the  will,  no  title  can  be 
derived  from  the  devisee.    (Jackson,  ex  dem.  Denniston,  v.  Denniston,  4  John.  Rep. 
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Sll.)  The  statute  25  Geo.  2,  c1).  6,  from  which  the  older  New-YoABtatatCT  iwi  the 
same  subject  appear  to  have  been  subG^tautially  transcribed,  does  notiToida  legaey 
given  to  a  subscribing  witness  of-a  will  or  codicil  which  relates  exclusively  to  penonal 
estate.  It  extends  to  such  wills  only  as  are  required  to  be  attested  by  witnesseB  in  or- 
der to  their  validity.  Brett  v.  Brett,  S  Ad.  Eccl.  Rep.  210,  affirmed  by  tlie  delfgatesr 
1  Hag.  £ccl.  Rep.  58,  note  (a).  S  Russ.  436,  note  (a).  Emanuel  v.  Constable,  S  Runs. 
486.  Foster  v.  Banbury,  8  Sim.  40.  The  case  of  Lees  v.  Sumroersgill,  17  Yea.  508 
contra,  is,  tJierefore,  overruled.  Since  the  present  statute  of  New- York,  (see  Mrtc, 
note  920,  p.  1340,)  which  requires  both  wills  of  real  and  personal  estate  to  be  attesierf 
in  the  same  way,  the  law  as  declared  in  Lees  v..  SummersgilK  would  probtblj  be 
deemed  applicable  in  that  state. 


NOTE  927— p.  496. 

But  by  several  cases  in  New* York,  the  contrary  is  holden ;  viz.  that  a  devitt,  Ic6 
to  the  husband  or  wife  of  the  attesting  witness  is  void ;  and  so  the  witness  competeDt 
to  attest.  (Jackson,  ex  dem.  Cooder,  v^  Woods,!  John.  Cas.  163.  Jackson,  ex  deo; 
Beach,  v.  Durland,  2  id.  814.)  In  South  Canilina,  it  was  held  by  Cbancelbrs  Matbewi 
and  Rutledge,  that  a  bequest  to  the  wife  was  valid  wifhin  the  Stat.  25  Geo.  8;  and  yet 
the  husband  competent.  (Woodberry  v.ColKns,  1  Desauss.  Rep.  4240  Thisisagree- 
able  to  what  Lewis,  C.  J.  held  of  the  attestation  by  a  wife  whose  busband  was  a  de- 
visee in  Jackson,  ex  dem.  Cooder^  v.  Woods.  In  the  latter  ease,  he  hekl  itsuffident 
that  the  attesting  witness,  though  interested  at  the  time  of  attestation  )n  oonsequeoee 
of  the  connubial  relation,  became  competent,  if  he  were  without  interest  at  the  time  of 
the  examination.  (See  ante,  494  of  the  text,  and  note  922,  p.  1342^)  But  in  Wood- 
berry  V.  Collins,  the  competency  of  the  husband  seems  from  the  reasoning  in  the  book, 
to  be  referable  rather  to  the  remote  and  contingent  character  of  the  interest  to  which 
he  became  entitled.  And  it  has  been  held  on  much  consideration,  with  good  reason, 
and  on  very  satisfactory  authority,  that  one  deriving  a  remote  and  contingent  interest, 
e.  g.  II  possible  relief  from  taxation,  by  a  devise  to  a  corporate  society,  is  not  inoofo- 
petent.  And  so  where  it  may  tend  to  his  advantage  by  providing  for  achools  in  biff 
neighborhood,  and  the  like.  (Hawes  v.  Humphrey,  9  Pick.  350,  856.)  The  easeis 
sustained  by  one  of  still  stronger  contingent  interest  in  Connecticut.  (CoroweH  «. 
Isham,  1  Day,  85,  wrongly  cited  as  4  Day, 'ante,  note  126*,  arnd  vid.  ante,  note  924,  p* 
1848,  and  note  921,  p.  1841.  See  also  Nason  v.  Thatcher,  7  Mass.  Rep.  89S.)  The 
same  thing  was  held  in  Eustis  v.  Parker,  1  N.  H.  Rep.  278.  Indeed,  these  and  like 
cases  are  but  additional  illustrations  of  the  exceptions  considered  ante,  note  88,  p.  92, 
and  note  93,  p.  99,  and  other  notes  and  the  text,  that  interests  remote,  contingent  or 
uncertain,  do  not  disqualify  a  witness ;  and  that  a  corporator  espeeiaUy,  who,  ai  suefa, 
maybe  benefitted,  is  yet  frequently  admitted.  (Ante,  note  116,  p.  125,  abo  note 
126,  p.  189,  and  note  240,  p.  254.)  lu  Eustis  v.  Parker,  the  case  is  expressly  pol  oa 
the  ground  that,  by  the  law  of  New-Hampshire,  a  public  or  municipal  corporator  is 
always  a  witness,  though,  the  corporation  itself  be  interested  in  the  event  of  tberoit; 
and  such  is  the  decided  balance  of  the  cases,  noticed  in  various  parts  of  these  ootei* 
Yet  a  witness  takiog  a  contingent  remainder  under  the  will,  was  held  incofflpetefli  lo 
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Mfy  in  npport  ofit;  on  in  mne  of  denimini  vei  noii.  This  wHoefls  had  not  tttctted 
tkwiH  (Htrriion  v.  Bowao,  8  Wash.  €.  G.  Rep.  5Sl.)  The  heir  or  devisee  of  a 
deeetaed  devisee  is  not  competent  to  prove  th^  original  will,  if  the  witnew*  share 
would  be  increased  hf  establiditng  it  (Gill*s  wilU  <  Dans,  449.)  The  interest,  how- 
cver)  molt  be  legal  as  in  othereases ;  and  not  merely  ideal  or  honorary.  (Ante,  notea 
91  b  M)  pp.  98  fc  90.)  And  accordingly  trhere  a  witnese  was  offered  to.support  a 
win,  the  bequest  in  which  he  had  aaid  was  to  the  witness'  father  (or  his  the  witness* 
own  benefit,  he  waa  received  notwithstanding,  aa  no  agreement  of  the  fatlier  Was 
proved  tn  take  the  bequest  in  trust  for  him.  At  most,  the  witness'  declaration  went 
to  his  eredibifity,  inerely.  (Rogefa  y.  Briley»  1  Hay  w.  956.)  But  there  was  also  cfcrarly 
another  amwer  3  vis.  that  a  declaration  of  the  witnesss  as  to  his  interest  is  mere  bear- 
ny.   (Ante,  note  949^  p.  888  fc  497,  p.  707.) 

The  qotsdob  of  interest  isof  eourse  the  same,  ao  far  as  it  respects  competency 
at  tbe  time  of  exaroibatioo,  whether  the  witness  attested  tlie  will  or  not.  One'taking 
an  intereai  onder  it,  tlierelbre^  though  he  did  not  attest,  cannot  be  received  to  prove 
noity,  or  any  ether  filet  in  aupport  of  the  wilL  (Harrison  v.  Rowan,  supra.  Tucker 
▼.  Sanger,  1  M'Clehind,  485.    See  HaU  v.  Hall,  17  Pick.  878.) 

fiot  the  interest  of  such  a  Witness  msy  be  restored  as  in  other  cases  ^  e.  g.  if  he  be 
A  legatee,  he  msy  aaaign  his  legady  without  warranty.  It  is  not  necessary  that  he 
*ooM  release  it.    (Gates  v.  Wacter,  8  Hill,  449.) 

A  Widow  dissentibg  from  her  husband's  will  and  taking  out  of  tbe  eatale  her  dower 
uid  personal  estate  aa  in  case  of  intestacy,  is  not  interested  so  as  to  preelude  her  tea- 
^itV  >gftin>t  the  wtIL  Nor  is  she  incompetent  to  state  declarations  of  her  husband 
Averse  to  the  fact,  that  he  intended  the  will  to  be  a  complete  one,  and  the  Kke,  on  the 
poQiNi  that  they  were  confidential  between  htnband  and  wife«  (Hester  v*  Hestefj  4 
DeT.li8,S80.l.)    Quere  of  this  last  poeition. 


NOTE  998--*p.  496. 

Wben  theoriginal  Will  is  accidentally  lost  or  destroyed,  whether  before  or  sfler  the  tes- 
tator'adesth,  the  rule  admitting  secondary  evidence  of  its  execution  and  contents  comes 
io ;  (Keeling  v.  BaH,  3  East)  108 ;  Trevelysn  v. Trevelyan,  1  Pbilliro.  Rep.  1 58 ;  Bowen 
^•Idley,  1  £dw.  Ch.  Rep.  148;  11  Wend.  397,  S.  C.  on  appeal;  Dan  v«  Brown,  4  , 
^^n,  49S ;  Jackson,  ex  dem.  Schuyler,  v.  Russell,  4  Wenck  543 ;  Jsckson,  ex  dera. 
Bwh,  V.  Hasbrouck,  12  John.  Rep.  199,  and  other  cases  infra  ;  Payne's  will,  4  Mon- 
'W|4M;  Beauchamp's  will,  id.  861 ;  Apperson  v.  Coitrelli  8  Porter,  51 ;  Lane's  will, 
SDana,  106;  Gates  v.  Wscter,  3  Hill,  443;)  and  ss  in  other  Hke  cases,  it  resorts  tb 
•ttch  expedients  fbr  proof  as  good  fortune  may  have  preserved  and  placed  within  its 
^ch.  A  very  conunon  one,  of  oour%,  would  be  the  register  of  some  court  of  probate, 
^bcteit  has  been  proved  by  the  executor,  and  copied  with  a  view  to  an  administration 
<^the  personal  estate.  (Jackson,  ex  dem.  Donaldson,  v.  Lucett,  3  Cain.  868.  Jackson, 
«  deai.  Schuyler,  v.  Rusaelt,  4  Wend.  548.  Franklin  v.  Creyon,  1  Harp.  Eq.  Rep. 
^0  And,  under  cireumstancesi  a  copy  attached  to  the  letters  of  probate.  (Saaith's 
^<>K«  V.  Steele,  1  Har.  9l  HcHenry,  419.  Hall  v.  Gittings,  3  Harr.  &  John.  HI) 
Onetimes  a  resort  10  parol  evidence  is  necessary.    (Wilmot's  lessee  v.  Talbot,  8 

^ouf  109 


Digitized 


by  Google 


1846  Of  ilu  Proof  of  Wm$.  [Ch.  8. 

Harr.  k.  McHen.  3.  Tbopus  v.  Thomas,  S  Mill.  Lou,  Rep.  166.  Smith  v.  Carter,  S 
Rand.  167.  Fetherly  v.  Waggoner,  1 1  Weod.  599.  Clarke  ▼.  Wright,  3  Pick.  67.) 
The  effect  of  this  is  veiy  different  in  the  case  of  a  will  not  found  at  the  death,  and 
where  iKis  (bund;  In  the  former  case,  the  presumption  is,  that  the  testator  destroyed 
it  animo  retoeandi;  (Beauchamp's  will,  4  Monroe,  361 ;  Betis  v.  Jackson,  ei  dem. 
Brown,  6  Wend.  173,  on  error;  S.  C.  9  Co  wen,  208,  contra ;)  which  may  be  repelled 
or  strengthened  hy  the  testator's  declarations,  &c  (id.)  but  not  circumstances  oltimde. 
(Id.)  The  requisites  to  establish  a  lost  or  destroyed  will  are  now  specially  declared,  ia 
New-York,  by  statute.  (S  R.  S.  p.  \%  §  74,  Sd  ed.)  By  this,  among  other  tliiag^ 
the  contents  must  be  shown  by  two  witnesses.  Independent  of  statute  regulaiion,  a 
single  witness  is  sufficient.  (Lewis  v.  Lewis,  6  Serg.  &  Rawle,  497,  per  DuDcao,J.) 
A  copy  of  a  will  executed  proved  and  recorded  in  a  neighboring  state,  was  received 
in  evidence,  (Elmendorff  v.  Carmichael,  3  Litt.  Rep.  479.  An4  see  Hood  v.  Math- 
ers, 3  A.  K.  Marsh.  555.) 

For  the  purpose  of  establishing  the  loss,  destruction,  detention  by  the  opposite  psrty, 
notice  to  pmduce,  and  other  preliminary  circumstances  addressed  to  tlie  court,  with  a 
view  to  the  introduction  of  secondary  evidence,  a  party  orotker  interested  wiiDe88,ia, 
by  some  states,  received  to  testify  in  favor  of  liisown  interest ;  by  others  not.  (See ante, 
note  123,  p.,13S,  and  the  cases  there -cited.  Also  ante,  note  861,  p.  1218.)  In  New- 
York  he  is  received.  (Dan  v.  Brown,  4  Cowen,  483.  Jackson,  ex  dem.  Browo,  t- 
Betts,  9  id.  308 ;  6  Wend.  173,  S.  C.  on  error,  and  S.  P.) 

If  the  detention,  loss  or  destruction,  should  appear  to  have  been  by  the  wilful  act  of 
the  party  seeking  to  introduce  the  will,  and  especially  if  for  the  fraudulent  purpose oT 
letting  iu  the  secondary  evidence,  of  course  it  will  be  precluded.  But  the  accideotil 
loss,  or  a  detention,  k)S8  or  destruction  over  which  he  has  no  control,  should  be  sbowo. 
(See  ante,  note  861,  p.  1316,17.)  The  destruction  of  the  will  andof  the  probate  book  in 
which  it  was  recorded  by  the  public  enemy,  lets  in  parol  evidence.  (Smith  v.  Carter,) 
Rand.  167,)  And  due  search  in  a  proper  place,  and  inability  to  find  it,  is  a  very  coDOon 
ground  for  secondary  evidence.  (Dan  v.  Brown,  and  other  cases,  infra.  See  alsoaote, 
note  861 ,  p.  131 4,  et  seq. ;  also  note  867,  p.  1 234,  et  seq.)  In  searching,  resort  should  be 
had  to  places  where  the  paper,  in  common  presumption,  founded  oa  prudence,  the  ordi* 
nary  course  of  business,  or  the  requh'ements  o/  law,  &.c.  would  probably  be.  Ordinarily 
this  is  the  place  where  the  most  valuable  private  papers  of  the  testator  were  kept  bj 
him,  when  the  will  has  not  been  discovered  since  his  death,  and  it  is  sought  to  infer 
that  a  party  interested  who  was  about  the  person  of  the  testator,  has  suppressed  it. 
(Dan  V.  Brown,  4  Cowen,  483.  Jackson,  ex  dem.  Brown,  v.  Betts,  9  Coweo,  SOS. 
6  Cowen,  877,  S.  C.  and  S.  P.  6  Wend.  173,  S.  C.  but  not  S.  P.)  To  this  it  is 
always  prudent  to  add  a  search  in  the  probate  office,  where,  by  law,  the  original  is 
sometimes  to  be  deposited.  (Dan  v.  Brown,  4  Cowen,  483.  Jackson,  ex  dem.  Schuy- 
ler, V.  Russell,  4  Wend.  548.  Smith's  lessee  v.  Steele,  1  Har.  &  McHen.  419.)  And 
if  the  will  has  been  known  to  exist  aHer  the  testator's  death,  and  its  destruction  is  not 
plainly  shown,  the  office  of  the  executors  and  probate  office  should  both  be  searcbedi 
and  resort  be  shown  to  any  other  person  who  appeared  in  fact  to  have  had  it.  (Jack- 
son, ex  dem.  Bush,  v.  Uasbrouck,  13  John.  Rep.  193.  Jackson,  ex  dem.  Schuyler,  ▼• 
Russell,  supra.)  The  declaration  of  the  opposite  party,^  generally,  that  the  willhsd 
been  searched  for  and  not  found,  is  not  enough.    The  admission  should  show  Ktich 
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by  the  proper  perton  nd  in  the  proper  plaee.  (Dan  v.  Broini,  4  Cowen,  492.)  The 
aetPDh  need  not  be  made  by  the  officer  who  is  preeumed  to  have  the  custody,  but  may 
be  by  another  uoder  his  direction.  (Jackaon,  ex  dem.  Schuyler,  v.  KuaaelK  supra.) 
And  coofessiona  of  third  persona,  deceased,  who  may  be  auppoaed  probably  to  have 
had  the  will,  or  at  least  a  knowledge  of  it,  iMve  been  received  to  show  its  exisience 
iDd  kns.  Thus  where  one  derived  title  under,  the  will  of  his  gramma ther,  he  was 
allowed  to  show  auch  admi88i«)n8  made  by  hia  father  and  mother,  both  of  them  being 
dead.  (Fetherly  V.  Wa<;goner,  fl  Wend.  599.)  The  declarations  <if  the  testator, 
even  thoiii^h  made  in  articuh  mortUy  as  to  the  existence  and  place  of  bis  will,  were  Md 
aot  to  be  admissible,  in  Jackson,  ex  dem.  Brown,  v.  BetiR,  4  Co  wen  j  490;  6  id.  S77, 
S.  C.  ind  S.  P. ;  Golljna  v.  Elliott,  1  Har  &  John.  1.  But  of  this  quere  ;  lor  both 
parties  claimed  under  him.  Many  eases  are  stai cd  and  considered  on  this  ground,  ante, 
note  481,  p.  646  et  seq.  And  see  Reynolds  v.  Reynolds,  16  Serg.  &  Rawle,  82.  But 
it  seeou  to  be  quite  contrary  \o  the  apirit  of  the  statute  jhat  tlie  existence  of  the  will 
ihoold  be  shown  by  such  declarations  ak)ne.  At  most  they  can  be  received  as  auxil- 
iary to  evidence  of  witnesses  who  have  seen  it.  (Clark  v^  Morton,  5  Rawle,  985.) 
The  deola^ations  of  the  witnesses  or  draftsman,  unsworn,  are  clearly  inadmis8ibk^ 
(Collios  V.  Ellk>tt,  1  Har.  &  John.  I.) 

In  several  of  the  states,  as  we  saw  ante,  note  620)  p.  861,  the  probate  and  registry 
ofa  TviH  is  made  primary  evidence  of  its  due  execution  and  contents,  as  well  in  respect 
to  the  realty  as  to  the  personalty ;  sometiipes  conclusive,  and  at  others  only  presump- 
tive ia  its  efiect.  We  do  not  propose  to  extend  our  quotations  much  farther  in  respect 
to  this  mode  of  proof,  the  lorm  and  effect  of  wliicli  differ  with  different  states,  as  well  aa 
tbeuibunal  bei«>re  which  the  pmbate  is  to  be  taken ;  the  power  sometimes  heing  con«- 
ferred  on  commcm  law  courts,  and  at  others  on  courts  specially  devoted  to4lie  cogni- 
saoce  oflast  wills  and  testaments,  and  the  rights  growin<r  out  of  them.  Some  few 
cases,  additional  to  those  in  the  note  above  cited,  must  finish  all  we  can  here  do 
tovards  sketching  the  features  of  this  probsite  system,  its  principle  seems  to  have  come 
from  the  English  chancery  bill  filed  to  establish  a  devise.  It  is  of  the  nature  of  that  to 
briaj^in  ttie  heir,  and  all  others  iaterestfd  to  oppose  or  sustain  the  will,  and  thereby 
to  eoodode  them  in  resiiect  to  real  estate,  as  effectually  as  a  probate  before  the  ecclesi- 
•sticaJ  court,p€r  te9te»  and  io  solemn  form,  concludes  interests  in  the  personalty.  The 
frame  and  objeot,  with  the  peculiar  mode  of  proof  in*  this  clianoery  suit,  may  all  be 
collected  from  Booile  v.  Bluddeil,  Id  Ves.  494  to  534.  The  summary  proceeding,  &o. 
ia  Nev-lTork,  before  the  surrogate,  is  detailed,  S  R.  S.  3d  ed.  p.  2,  §  7  to  19  inclusive ; 
in  North  Carolina,  in  the  county  court,  by  RufHn,  C.  J.  in  Redmond  v.  Collins,  4  Dev. 
Aep.  436,  et  acq. 

Id  Massachusetts  a  will  of  real  estate  cannot  be  received  in  evidence  on  a  trial  at 
lav  till  it  has  passed  the  probate  court  and  been  allowed  there ;  (Shumway  v.  Hol- 
^k,  1  Pick.  114  ;)  and  when  so  allowed,  the  probate  is  conclusive  on  the*  trial  at 
l*w.  (Id.)  So  in  North  Carolina.  (Den,  ex  dem.  Saffer,  v.  Herring,  3  Dev.  Rep. 
S41.)  And  auch  appears  to  be  the  law  of  Kentucky.  (Carmiehael  v.  Etmendorff,  4 
Bibb,  484.  Morgan's  deviaees  v.  Gaines,  3  A.  K.  Marah.  613.  Davis  v.  Mason,  1 
Petera,  508.)  As  to  receiving  wills  of  land  there  on  probate  of  a  neighboring  state^ 
iee  Hood  v.  Mathers,  S  A.  K.  Marsh.  555 ;  Bowman  v.  Bartlett,  3  id.  89 ;  ElmeiH 
dorff  ?.  Carmichaeli  8  Litt.  Rep.  479.    See  also  Slack  r.  Wateott,  3  Mason,  603.    As 
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to  Ohio,  tee  Witoon't  ox'ra  ▼.  Tappon,  6  Ham.  174.  lo  PesujlvaM^'whae  it  k  eon- 
ettove  aa  to  the  personalty,  it  ia  no  more  than  prima  facie  eTidenee  at  to  tbe  realtj, 
either  for  or  against  the  wiiL    (MiUer  t.  Carothera,  6  Serf.  &  Rawk,  ttS.   0orokk 
T.  Reicbenback,  10  id.  84.    Smith  v.  Bonsall,  &  Rawk,  80.)    And  whether  thk  be  net 
■o  is  to  Rhode  Island,  quere.    (Smith  v.  Fenner,  1  Gall.  170, 174.)   In  North  Cam* 
Una,  the  pn>bate  ia  conclusive  except  as  to  fraud  or  irregularity.    (Sunky  el  ai.  v. 
,  S  Hay  w.  75.)    But  the  certificate  of  probate  most,  to  make  it  admknlik, 
state  certain  facts,  as  that  all  the  witnesses  were  sworn,  &c.    (Blount  v.  Ptttoo,  J 
Hawks,  3S7.)    The  law^of  Tenness^  appears  to  be  the  aame.    (Howell  t.  Whttp 
church,  4  Hayw.  49.)    But  probate  of  a  will  of  lands  in  another  state  k  not  evidencs 
in  respect  to  land  in  Tennessee.    (Darby's  kssee  v.  Mayer,  10  Wheat  465.)   Ia 
Virginia,  the  probate  k  one  mode  of  proof,  but  not  essetitiaL    (Bags^  eH  v.  EUktt,  I 
Rand.  190.)    In  Maryland,  as  in  England,  probate  is  no  proof  of  a  will  of  real  cstaie. 
(Smith's  kssee  v.  Steek,  1  Hurr.  &  McHen.  419.    Darby's  kasee  ^.  Mayer,  10 
Wheat.  470.)    So,  it  aeema,  of  South  Carolina.    (Howell  v.  Houae,  H  Rep.  CoMt 
Court,  80.)    As  to  Connecticut,  quere.    (Avery  v.  Chappel,  6  Coon.  Rep.  970, 97i) 
In  Maine,  $enihle^  the  probate  concludes.^  (Melkn,  C.  J.  in  SmaU  ▼.  Small,  4  GrceaL 
9S5.)    So  in  Alabama.    (Tarver  v.  Tarver,  9  Peters,  174,  lOtk    Darringtoo  ?.  Bor* 
land,  S  Porter,  1 1,  36.)    The  jurisdiction  of  the  orphan's  court  being  compkte,it  my 
albw^rohate  of  a  lost  will,  and  thua  bind  the  courts  of  law.    The  oorrectmn  of  error 
can  be. by  a  direct  proceeding,  only.    (Apperson  v.  Cottrell,  S  Porter,  51.)    To  what 
extent  the  probate  of  a  will  of  real  estate  shall  conclude  in  North  Carolina,  aee  tbecsN 
of  Den,  ex  dem.  Saaser,  V.  Herring,  9  Dev.  Rep.  S41,  and  especially  RedDCodr. 
Collins,  4  id.  430  to  449,  which  contains  miich  learning  on  the  praetice  and  eflectof 
propounding  and  proving  wilk  in  general;  and  the  distioctipo  as  to  the  effect  of 
probate,  or  denial  of  probate  between  cases  of  personal  and  real  estate.  ' 

A  will  of  lands  wss  admitted  to  probate  in  Virginia,  on  a  simple  proof  of  a  pmbtttk 
Loutsiaos,  which  shewed  affirmatively  that  it  was  proved  there  in  the  same  msoaerai 
it  must  have  been  to  entitle  it  to  be  received  and  registered  in  the  probete  eoort  of 
Virginia.  (Ex  parte  Povall,  3  Leigh,  816.)  dut  the  proceeding  was  sanctiooed  tf 
within  the  meaning  of  the  atatute  of  Virginia  regukting  the  probate  of  wilk  there. 
(See  the  ststule,  3  Leigh,  817,  note.)  But  independent  of  the  sutute,  qoere;  (Dar- 
by's leasee  v.  Mayer,  10  Wlieat.  470, 474 ;)  for  the  foreign  court  can  hardly  be  said  to 
have  juriadiction  of  domestic  lands,  tlie  diapoaition  of  whkJi  k  governed  by  fhiJakd 
rei  «to.  (Id.  469.)  Though  a  probate  be  esaeotial  to  give  eflect  to  a  will  of  knd,  it 
need  not  be  made  previous  to  a  suit  by  the  devmee  to  recover  tlie  Isod,  Pnibile 
pending  the  suit,  rektes  hack  to  the  death  of  the  testator.  (Pook  v.  Fkeger,  11  F^t 
Rep.  185,911.) 

The  sistutes  of  New-Tork  on  the  subject  of  proving  and  recording  wilkofreal  estate 
and  certifying  the  proof,  which  till  lately  confined  the  power  to  the  courts  of  common  kw, 
will  be  mostly  found  by  the  following  references  to  different  editions.  1  Greenl.  536 ; « id. 
ft3S«  1  R.  L.  of  1801,  p.  178,  act  of  April  6, 1803,  seas.  «6,  ch.99.  I  R.  L.  of  1818,  p. 
364. 9  R.  S.  of  1830, 3d  ed.  p.  9,  et  seq.  See  sko  Jackson,  ex  dem.  Cdden,  v.  Wakh,  14 
Johm  Rep.  407,  in  which  several  old  sUtutes  are  coUated  and  applied.  Noneof  tbeie 
atatute  make  the  probate  more  than  prima  facie  evidence  {  and  to  thk  aee  Jaeksos, 
M  deoB.  Woodhull,  v.  Romaey,  3  John.  Cas.  934.    For  the  metbod  of  pneesfiv  to 


Digitized 


by  Google 


Sect  1]  Cfike  Proof  of  fFtlb.  1349 

probtteiiAder  the  dd  statute,  tee  eaaeof  Lawreqee'e  will,  S  Wend.  S97.    Common 
kw  proef  it  alwey*  admiaaibie* 
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Poet,  SOI  of  the  text,  S.  P.  with  additional  caaea,  and  aee  post,  note  95t  and  the  cases 
there  cited  from  the  Kentucky  Reports.  Proof  of  all  the  circumstancca  necessary  to 
tbeexeeutioa  of  a  valid  will,  by  one  of  the  aubscribing  witnesses,  is  sufficient  in  a 
court  of  eommon  law,  without  calling  the  rest.  If  the  adverse  parly  would  impeach 
the  will,  he  may  examine  the  others.  (HoweU  et.  al.  v.  House,  S  Rep.  Const.  Ct  80. 
Tumipieed  t.  Hawkins,  1  M*Cofd,  5^73.  Lindsay's  heirs  v.  McCorniack,  3  A.  K. 
Marsh.  Rep.  S39,  390.  Turner  v.  Turner,  1  Litt.  103,  104.  Right  v.  Wilson,  t 
Datli«,94.  Trustees  y.  Blount,  8Tayl.  IS.  Denn'v.  Allen,  1  Penoingt.  Rep.  S5. 
Allen  ?.  Allen,  3  Tenn.  Rep.  173.  Jackson,  ex  dem.  Le  Grange,  v.  Le  Grange,  19 
John.  Rep. '886.  Hock  v.  Hock,  6  Serg.  &  Rawie,  47.  Jackson,  ex  dem.  Kellogg,  t, 
Vidrory,  1  Wend.  406.  Dan  v.  Brown,  4  Cowen's  Rep.  489.  Davis  t.  Mason,  1 
Peters' Rep.  509.  Bk>unt  v.  Patton,  3  Hawks,  337.  Elmendorffv.  Carmichael,  8  Litt, 
479.  Den,  ex  dem.  Complon,  v.  Mitton,  7  Halst.  70.  Wright  v.  Doe,  ex  denu 
TathsBi,  1  Adfllpb.  &  El.  S.)  And  where  a  witness  to  a  lost  will  proved  its  due  attea* 
tatioQ  by  three  witnesses,  but  had  forgotten  the'name  of  one  of  them,  hs  ving  no  doubi. 
bowevtr,  (hat  he  waa  a  competent  witness,  this  was  holden  sufficient.  (Dan  v.  Brown, 
4  Coirea's  Rep.  48Sw  Jackaon,  ex  dem.  Brown,  v.  Betts,  6  Cowen'a  Rep.  877.) 
Proof  by  astthscribing  witneaa  that  he,  with  two  othera,  aaw  executed,  and  witnessed 
a  will  of  land  which  he  had  seen  in  the  surrogate's  office,  and  which  was  identified 
with  the  oae  produced  on  the  trial ;  though  the  witness  was  too  dim  of  sight  to  aee  it 
at  the  trial,  waa  ikelef  sufficient  proof  of  exeeutkm  on  a  trial  at  law.  (Jackson,  ex  dem« 
H«ary,  v.  Thompson,  6  GoWen's  Rep.  178.) 

Where  one  witness  waa  called  and  yY)ved  the  signature  of  himself  and  the  two  other 
fabieribiiig  witneaaes,  and  stated  that  be  could  not  remember  particularly  whether  the 
other  witness  sufaaeribed  in  the  presence  of  the  testator;  but  presumed  they  all  did 
*i>i  i*  he  would  not  have  subscribed  his  name  as  a  witness  unless  the  requisitea  of  the 
ctitote  had  been  eomplied  with,  it  appearing  that  tlie  other  witnesses  were  living  and 
withia  the  jurisdietion  of  the  court;  held^  that  though  such  evidene^  would  have  been 
"iffiaieiit,  if  the  other  witneaaea  had  been  dead,  to  authorize  a  Jury  to  believe  that  aU 
the  formatitiea  bad  been  observed,  yet,  in  thia  case,  it  waa  not  aufficient.  (Jackaon, 
«  dem.  KelTogg,  v.  Vwkory,  1  Wend.  406 ;  and  see  Doe,  ex  dem.  Harborne,  v. 
I^wis,  7  Carr.  fe  Payne,  574.)  That  the  case  might  have  gone  to  the  jury, 
M  the  other  witneaaea  been  dead,  aee  Petherly  v.  Waggoner,  11  Wend.  599. 

la  New-Jersey,  a  will  purporting  to  be  signed  by  three  witnesses,  but  proved  by  fiee 
^y*  tsAo  $tad  nolArng  wUh  regard  to  the  thirds  was  ruled  to-be  sufficiently  proved  to 
8»  to  the  jury.  (Jackson,  ex  dem.  Tenbroke,  v.  Van  Dyke,  1  Coxe,  38.)  The  act  of 
^  legishtare  of  N.  J.  requires  the  testator  to  execute  his  will  in  the  presence  of 
<^  witneaaea.  (Patteraod*a  Laws  of  N.  J.  5.)  And  the  principle  of  the  laat  caae  ia 
^ttetiiy  at  TariaDse  with  every  adjudication  on  this  aubjeot  See  Note  (b).  to  the 
•iK^ve  caae ;  and  poat  501  of  the  text 
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The  attestiog  witness  could  not  remember  in  the  partieutar  ease,  that  the  tnfator 
acknowledged  his  signature ;  but  said  his  invariable  practice  was  not  to  attest  a  paper 
without  the  party's  acknowledging  the  signature  to  be  hi8«.  Held  sufficient,  is  lo  hiia. 
(Quinn  v.  Radford,  3  Lilt.  Rep.  1S7.}  So  as  to  the  fact  of  signing,  or  acknoirledgin^ 
or  both.  (Cabell,  J.  iti  Dudleys  v.  Dudleys,  3  Leigh,  443.)  But  the  due  attesiatiiia 
by  all  three  of  the  witnesses,  must  be  shown,  directly  or  circumstaoli&lly,  by  one  or 
all  of  them.  (Jackson,  ex  dem.  Le  Grange,  v.  Le  Grange,  19  John.  S86.)  Ooe 
witness  only  beirig  produced,  he'  should  be  credible,  and  his  testimony  direct  lod  pnt* 
tive.  Hi;i  'Mmpressious^'  and  statements  "according to  the  best  of  his  recuUeclinn,*' 
were,  standing  nione,  held  not  to  be  sufHcient.  (Carrico  v.  Neal,  1  Dsna,  16i,S.) 
And  where  the  deposition  stated  generally,  that  the  testator  executed  the  will  io  lis 
and  the  other  witnesses'  presence  (who  were  dead  and  their  hands  proved)  Lord  Cbai- 
cellor  Hart  refused  to  allow  it,  because  nothing  was  said pf  attutingin  the  teautor'i 
presence.    (Holtot^  v.  Lloyd,  1  Moll.  31,  a.) 


NOTE  930— p.  497. 


Witnesses  are  called  upon  not  merely  to  attest  the  fact  of  signing;  but  to  deter- 
mine! whetlier  the  testator  is  tune  at  tlie  time  of  executing  tl)e  will.  (Chase  v.  Lin- 
coln, 3  Mass.  Rep.  336.  Poole  v.  Richardson,  3  Mass.  Rep.  330.  Hey  ward  v.  Hazard,! 
Bay,  335.)  And  thf'y  were  received  to  he  inquired  of  generally  as  to  tlieir  opiaioooa 
this  \M\ut,  though  that  was  denied  to  those  who  were  ceither  subscribing  witnesBes 
nor  physicians.  (Poole  v.  Richardson,  3  Mass.  Rep.  530,  aihd  see  Hamblett  v.  Ham* 
blelt,  6  N.  H.  Rep.  333,  349.)  Quere,  see  ante,  note  529,  p.  759,  and  tlie  books  and 
cases  there  cited  ;  and  see  per  Washington,  J.  in  Harrison  v.  Rowan,  3  Wash.  C.C. 
Rep.  587 ;  per  Daniel,  J«  in  Crowell  v.  Kirk,  3  Dev.  355;  Spence  v.  Speoce,  4  VTatta, 
165.  No  person  should  attest,  till  he  is  satisfied  the  testator  is  of  sound  and  disposing 
mind,  and  acts  understand ingly,  and  with  a  full^knowledge  of  the  coDtents  of  the  will. 
(Scribnerv.  Crane,  2  Paige,  147.) 

The  duty  of  attesting  witnesses,  who  are  admissible  to  testify  as  to  facta  which  tend 
for  or  against  the  will,  (Hampton  v.  Garland,  2  Hayw.  147,)  may  be  collected  from 
the  various  cases  in  respect  to  the  requisite  sanity  and  fairness,  the  whole  of  which  we 
can  not  pretend  to  give.  The  following  contain  the  general  rules ;  and,  with  the  boob 
to  which  they  refer,  will  furnish  a  good  many  illustrations.  Dew  v.  Clarke,  5  Koai. 
163.  Dornick  v.  Reichenback,  10  Serg.  and  Rawie,  84.  Rambler  v.  Ti70D,7id. 
92,  3,  95.  Starrett  v.  Douglass,  2  Yeates,  48.  Ware  v.  Ware,  8  GreenL  42.  Small 
V.  Small,  4  id.  220.  Williams,  J.  Jn  Kinne  v.  Kinne,  9  Conn.  Rep.  102.  Harrisoo  r. 
Rowan,  3  Wash.  C.C.  Rep.  585, 6,  &c.  Stevens  v.  Van.Cleave,  4  id.  965.  M*Dsoiers 
will,  2  J.  J.  Marsh.  337.  Cochran's  will,  1  Monroe,  263.  Howard's  wtih,  5  Monroe, 
302, 3,  4.  Hathorn  v.  King,  8  Mass.  Rep.  371.  Chandler  ▼,  Ferris,  1  Harringt.  Bep. 
454.  Stone  V.Damon,  12  Mass.  Rep.  488.  Buckminster  v.  Perry,  4  id.  593.  Broobr. 
Barrett,  7  Pick.  94,99.  Clarke  v.  Fisher,  1  Paige,  171.  Tomkins  v.  Tomkins,  1 
Bail.  92.  Kiadleside  v.  Harrison,  2  Phillim.  Rep.  461.  Mackensie  v.  Haodasyde^  2 
Hagg.  Eccl.  Rep^  211.  Van  Alst  ▼.  Hunter,  5 John.  Ch.  Rep.  158.  Carrioo  v.  Neal, 
1  Dana,  163,  4.    Seeman  v.  Seeman,  1  Phillim.  Rep.  Judgm*  Sir  Gea  Leei  130.  Giif* 
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fin  V.  Griffin,  R.  M.  Charlt.  Rep.  S17.  But  this  matter  is  treated  ofby  our  author  ia 
volume  Sod,  292,  uDder  the  head  of  ejectmeot  between  the  heir  and  devisee ;  and 
which  is  the  proper  place  to  notice  the  later  eases  more  at  large. 


NOTE  981— p.  497. 

Od  proving  a  will  in  chancery,  all  the  subscribing  witnesses  must  be  produced  in 
the  first  instance,  (Bur>vell  v.  Corbin,  1  Rand.  181, 141 ;)  and  every  important  requi- 
site of  the  sutute  must  be  proved  by  each  witness ;  (id.  141,  per  Coalter,  J.)  but  their 
abeeoce  may  be  accounted  for  as  in  other  cases,  which  lets  in  secondary  proof.  (James 
V.  Panwill,  Turn.  &  Rusj.  417,  and  see  Bomford  v.  W' ilme,  1  Beat.  252.  Coacannon 
v.  Cruise,  2  Moll.  332.)  And  this  rule  has  been  extended,  sometimes,  to  proof  in  a  court 
of  probate.  (Apperaon,  v.  Cottrell,  3  Porter,  51.  Clmse  v.  Lincoln,  3  Mass.  Rep.  236.) 
Yet  CD  the  probate  coming  in  question  collaterally,  though  on  its  face  it  shows  no  notice, 
and  two  witnesses  only  appear  to  have  been  examined,  the  court  will  intend  that  all 
parties  had  notice,  and  that  there  was  a  legal  excuse  for  not  examining  the  third  wit* 
neas.  (Brown  v.  Wood,  17  Mass.  Rep.  68.)  Some  rules  of  proof  peculiar  to  Pennsyl- 
vania, arise  out  of  the  sUtute  of  wills  there.  (Hight  v.  Wilson,  1  Dall.  94.  Lewis  v. 
Main,  1  Dall.  S78.  Havard  v.  Davis,  2  Binm  414.  Hock  v.  Hock,  6  Serg.  and 
Rawle,47.  Miller  v.  Carolhersjid- 215.  Ester  v.  Young,  3  Yeates,  511.*  Rohrer 
v.Siehman,  1  Watts,  442.  Reynolds  v.  Reynolds,  16  Serg.  &  Rawie,  82.  Hoyltoft 
V.  Brown,  1  Wash.  C.  C.  Rep.  298.  Musser  v.  Curry,  3  Wash.  C.  f.  Rep.  481.  Lewi* 
V.  Lewis,  6  Serg.  &  Rawle,  489.)    So  in  Virginia.  (Burwell  v.^  Corbin,  1  Rand.  131.) 

b  Keotucky,  the  will,  though  of  land>  is  admitted  to  prubate  on  proof  by  one  wit- 
ness, as  on  a  trial  at  common  law,  (ante,  note  929,  p.  1349,)  provided  he  is  able  to  speak 
to  all  the  requisite  solemnities.  (Overall  v.  Overall,  Litt.  Sel.  Gas.  503.  Hall  v.  Sims, 
2  J.  J.  Marah.  511.  See  Turner  v.  Turner,  1  Litt.  Rep.  101.  Harper  v.  Wilson,  2 
A.  K.  Marsh.  467.)  In  Virginia,  semMe,  all  are  required  prima  faciei  though  secondary 
proof  may  come  in,  as  in  all  courts,  where  the  witnesses  are  abroad,  &c.  (Nalle's  re- 
preaeatatives  v.  Fenwick,  4  Rand.  585.)  In  Maryland,  as  to  a  will  of  real  estate,  Quere. 
(Deakiog  v,  Hollis,  7  Gill  &  John.  811,  316^)  The  common  law  rule  as  to  the  number 
•f  witnesses  required  on  a  probate,  per  testes^  of  a  will  of  personal  property,  waa  ex- 
•ffliaed  in  Woraham's  adm^r  v.  Worsham's  ex'r,  5  Leigh,  589 ;  and  the  conclusion 
was,  that  though  two  are  necessary  in  England,  only  one  was  requisite  in  Virginia, 
till  a  late  statute  there. 

And  the  rule  which,  prima  fiteUf  requires  all  three  bf  the  witnesses  in  chaaceiy, 
applies,  even  in  that  court,  only  on  a  bill  filed  with  the  direct  object  of  establishing 
(or  making  probate  of)  the  will.  But  for  other  purposes,  as  where  the  #111  comes  in 
<pMstion  hi  a  chancery  suit  not  instituted  with  that  object,  and  in  all  eases  where  the 
PKK>f  does  not  look  to  a  decree  and  establishing  the  will  generatly,  but  is  iolroduced 
Bierely  for  the  pQrposex>f  reading  it  in  evidence  as  a  legal  instrument,  it  may  always 
^  proved  by  a  single  witness,  the  same  as  in  a  court  of  law.  (Concaonoo  v.  Cruise, 
^MolLRep.833.) 
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NOTE  9$3— p.  499. 

ThestatuteofNew^Jeney  directs  that  all  wills  aball  be  in  writing,  "mgnedmd 
pvbUahed  bif  the  tutaior"    Where  the  testator's  band  was,  by  his  own  consent, guided 
by  another  in  executing  his  will,  and  the  will  was  nfierwards  acknowledged  hf  biD/ 
it  was  held  to  be  a  strictly  legal  signing  by  the  testator,  within  the  sense  of  the  tUlQle# 
(Den,  ex  dem.  Stevens,  v.*  Vancleve,  4  Wssh.  C.  C.  R.  962.)    See  !IIL  S.  of  New- 
York,  8d  ed.  p.  7,  d,  §  41.    In  New- York,  the  name  must  be  subscribed  at  the  mi 
of  the  win.    (Id.  §  40.    Wstts  v.  The  Public  Administrator  of  the  city  of  Ncw-YoA, 
4  Wend.  168.)    The  testator  need  not  seal  the  will  or  a  reTocation^    (Doe,  ex  denu 
Knapp,  y.  Pattison,  9  Blackf.  355.    Avery  v.  Pixley,  4  Mass.  Rep.  460,  461   Wil- 
liams' lesbee  v.  Burnet,  1  Wright,  53.)    A  neighbor  wrote  the  testator's  will  tboe: 
^  I,  S.  M.  &c.  do  make  this  niy  will,"  &e.  and  ending  **  in  ratificaiion,  %m,  I  have,  fcc 
aet  my  hand  and  aeal,"  which  she  published  and  had  witnessed,  but  eoxiid  net  sigOy 
nor  was  her  name  fixed  at  the  bottom.    Held  a  good  will.    (Sarah  Miles'  will,  % 
Dana,  1,  3.)    It  is  sufficient  if  the  testator  write  his  name  in  the  iK>dy  of  the  wiH,  or 
elsewhere  upon  the  paper,  if  that  be  intended  as  a  signature,  and  the  signing,  wherever 
it  be,  may  be  done  by  the  testator  or  another.    And  pubKeation  and  attestation,  where 
there  was  no  intention  to  subscribe,  is  sufficient.    (Sarah  Miles'  will,  1  Dana,  1  lo  4 
Dudleys  v.  Dudleys,  3  Leigh,  436.    And  see  Vidal's  lieirs  v.  Duplantier,  7  Lou.Reik^ 
(C  urry)  37, 45.)   Otherwise  if  there  be  an  intention  to  subscribe^  whether  it  be  defeated 
by  sudden  disability,  (id.)  or  the  signing  be  omitted,  though  the  will  be  acknowledged 
to  the  first  witness,  and  signed  wiien  the  other  attests.    (Burw^H  v^  Corbin,  1  Riod. 
131.)    But  this  last  case  was  questioned  in  some  of  its  features  by  Dudleys  v.  Dad' 
leys,  3  Leigh,  436.    Where  a  will  is  written  on  several  sheets  of  paper,  it  has  newr 
been  determined  that  the  testator  must  sign  them  all.    (Pearson  v.  WigbtmaUj  I  Rep^ 
Const  Court,  345.)    See  Cheeves',  J.  remarks  in  this  case,  on- Right,  dem.  Cater^  v# 
Price,  cited  in  the  text. 


NOTE  933— p.  509. 

The  will  need  not  be  read,  even  to  a  blind  or  illiterate  lestatof,  in  tlie  preseneeof  tbef 
wttnesaes,  though  it  be  drawn  by  one  who  takes  under  it,  and  executed  m  eMnam. 
Upon  proving  the  other  formalities  of  execution^  the  law  preaumes  he  had  knowledge 
of  its  contents ;  though,  that  it  was  not  read  to  such  a  testator,  may  go  to  the  joiy 
as  a  circumstance  in  proof  of  incapacity,  undue  influence,  or  fraud*  (Hemphill  v.  Hemp- 
hill, 3  Dev.  991.  Boyd  v.  Cook,  3  Leigh.  33.  Shanks  v.  Christopher,  8  A*  K.  Marab. 
145.  Lewis.  V.  Lewis,  6  Serg.  k>  Rswie,  489,  494,  5,  6.  Huri^on  y.  Rowaa,  S 
Wash.  C.  C,  Rep,  680.  Tucker  v*  Calvert,  6  Call,  90.  Downey  v.  Mvrpbey,  1  Dsv. 
and  BatU.Sft.  Carr  v«  M'Camm,  id*  976.)  Nor  need  the  witness  be  privy  to  the 
contents ;  (Lewis  v.  Lewis,  6  Serg.  fie  Rawie,  489,  495  ;  Roane,  J.  in  Burwett  v.  Cor- 
bin,  1  Rand,  157 ;)  though  under  the  peciitiar  statute  o^  Pennsylvania,  if  the  wiU  be 
neither  signed  by  the  testator,  nor  in  his  proper  hand,  it  is  essential  to  prove  by  two 
witnesses  that  he  knew  the  contents.  (Lewis  v.  Lewis,  6  Sei^.  &  RawIe,  496.)  Soio 
any  case,  if  the  testator^  instructions  for  the  draft  have  bean  departed  from,  it  nait 
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•ppetf  that  the  departure  wae  in  aome  way  explained  to  him.  (Chaikdler  v.  Ferria,  | 
Harringt.  454.)  It  ia  well  aettled  that  the  witneaaea  may  aubacribe  at  aeveral  timei^ 
aod  not  io  preaence  of  each  other.  (Roaoe,  J.  in  Burwell  v.  Corbin,  1  Rand.  166. 
Wright  T.  Wright,  6  Ma  &  Payne.  816 ;  7  Bing.  467,  S.  C.  The  Britiah  Muaeum 
T.  White,  3  Mo.  &  Payne,  689;  6  Bing.  SIO,  S,  C.  Dudleya  v.  Dudleya,  3  Leigh, 
436.)  The  tealator  need  not  expreaaly  acknowledge  it  to  he  hie  will,  if  he  do  what  ia 
equivalent ;  (Small  v.  Small,  4  GreenU  330 ;)  nor  need  the  witneaaea  aee  hia  aignature  . 
nor  understand  the  nature  of  the  inatrument.  (Id.)  But  aee  3  R.  S.  ofM.  Y.,  3d  ed. 
p.  7,  tub.  $.  The  testator  may  acknowledge  merely,  (Roane,  J.  in  Burwell  v.  Corbin, 
1  Raod.  16S0  though  the  paper  lie  at  a  diatance.  (E^lbeek  v.  Granberry,  3  Hay  w.  333.) 
And  it  ia  perfectly  well  aettled  that  he  need  not  aubacribe  in  preaence  of  the  witneaaea. 
Hiaacknowledgmeot  ia  enough.  (Dudleya  v.  Dudleya,  3  Leigh,  436.  Shanka  t.  Chriato- 
pber,  aopra  Reynolds'  leaaeea  v.  Shirley,  7  Ham.  pt.  3, 48.  Hall  v.  Hall,  l7  Pick.  373.) 
Aod  a  wiilorcodicil  imperfectly  attested,may  become  operative  by  a  diatinct  codicil  refer- 
ring  to  and  adopting  it,  though  the  atteating  wiuieeaea  did  not  aee  the  farmer.  But  th« 
reference  muat  be  explicits.  (Utterton  v.  Robina,  1  Adol.  &  Ellis,  433 ;  3  Nev.  &  Mann. 
819,S.C.)  A  will  executed  in  preaence  of  two  aubacribing  witneaaea,  and  a  codicil 
aecoted  in  preaence  of  two  aubacribing  witneaaea,  one  of  the  latter  being  difierent 
from  the  furnier  two,  although  the  codicil  refer  to  the  will,  and  affirm  it,  will  not  give 
effect  to  a  deviae.  (Dunlap  v.  Dunlap^  4  Desaaua.  £q.  Rep.  305.)  But  a  codicil  with 
three  competent  witneaaea,  may  operate  aa  a  republication,  or  rather  an  execution  of 
an  origioal  will,  which  waa  void.  And  where  a  deviaee  attested  an  original  will,  which 
avoided  the  deviae  aa  to  him,  a  codicil  aAerwards  endoraed  and  attested  by  indifferent 
wiioesaea,  waa  held  to  give  effect  to  the  firat  will  in  respect  to  the  void  legacy.  (Mooert 
V.White, 6  John.  Ch.  Rep.  860,  374,  5.)  And  aee  Haven  v.  Foeter,  14  Pick.  &84» 
>od  the  easea  there  cited. 

A  clause  of  attestatutn  being  annexed  to  a  paper  not  atteated  \  held  that,  prima  facU^ ' 
it  waa  not  intended  to  operate  even  aa  to  personal  property ;  but  the  preaumption  waa 
ooteonduaive.    (Jonea  v.  Kea,  3  Dev.  801.) 

Aeknowledgroeiit  ak>ne  ia  not  enough  in  New- Jeraey,  on  the  worda  of  the  atatula 
^K|  wbrah  requirea  the  will  to  be  aigned  in  preaence  of  \he  witneaaea.  (Den,  ex 
<^0L  Compion,  ▼.  Mitton,  7  HsMnt.  70.) 

The  witneaaea  muat  attest  in  the  preaence  of  the  testator.  (Holton  ▼.  Lk>yd,  I 
Mol).  31,2,)  The  attestation  clause  need  not  say  expreaaly  *<  in  preaence  of  the  teata* 
tor.''  (Jackaon,  ex  dem.  Bowman,  v.  Chriatman,  4  Wend.  377.  CroR  ▼.  Paulet,  3 
S(r.U09;  8Vio.Abr.  133,  pi.  4,  S.  C.  Hands  v.  James,  Com.  Rep.  531.  Bull 
N.  P.  S64.)  The  witnesa  may  atteat  by  merely  aigning  hia  initials,  (Adama  y*  Ohap- 
IiO)l  Hiira  South  Car.  £q.  Rep.  366,)  or  making  hia  mark,  if  he  cannot  write  bit 
name.  (Den,  ex  ^em.  Compton,  v.  Mitton,  7  Halst.  70.  Jackson,  ex  dem.  Van  Da« 
Kn,  V.  Van  Duaen,  5  John.  Rep.  144.  And  see  Vidafs  heirs  v.  Duplantier,  7  Lou* 
^p> (Curry)  37,  45»)  A  formal  publication  in  fact  is  not  necessary.  Writing,  sign* 
>og  and  attesting  are«  of  themselves,  a  sufficient  publication.  (Ray  v«  Walton,  3  A.  K« 
Marih.  73.)  If  it  be  apparent  that  the  teatator  intended  to  execute  a  will,  that  ia  a 
•ufficient  publication  of  it.  (Swift  v.  Boardman,  I  Maaa.  Rep.  358..  Roane,  4*  io 
Orwell  V.  Corbin,  1  Rand.  159,  et  seq.)  And  per  Gibba,  C.  J.,  in  Modie  v.  Reid, 
7  Taunt  861, 3,  •<  U  the  aot  of  the  UsaUtrix  in  calling  on  the  witneaaes  to  atteat  her 
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•'  Will,  be  a  puWication  of  it,  then  their  attesting  that  she  signed  it,  attests  her  pwWei- 
"  tion  also,  because  they  attest  that  by  which  she  publishes  it.  I  called  on  the  bar  to 
«*  say  what  publication  was ;  I  do  not  wonder  that  I  had  no  answer;  for  though  ibc 
"  parties  use  the  term  publication,  it  is  a  term,  in  this  sense,  unknown  to  the  law.  I 
"  know  what  publication  is,  if  spoken  of  many  things ;  as  for  instance  of  a  libeL  I 
••  know  what  an  uttering  is ;  if  a  man  puts  forth  base  money  in  certain  case*,  it  is  to 
"  uttering ;  but  I  do  not  know  what  the  publication  of  a  will  is.  I  can  only  SBppose 
"  it  to  be  that  by  which  a  person  designates  that  he  means  to  give  effect  to  a  paper 
"  as  his  will."    And  see  Coaller,  J.  in  Burwell  v.  Corbin,  1  Rand.  142. 

For  various  circumstances  which  bring  the  case  within  or  without  the  niyeas  to  the 
presence  of  the  testator,  and  that  it  is  sufHcient  if  he  may,  though  be  do  not,  in  bet, 
see  the  witnesses  attest,  the  following  cases  are  valuable.  Todd  v.  Winchebn,  1 
Mood.  &  Ma  Ik.  12 ;  2  Carr.>  Payne,  488,  S.  C.  Neil  v.  Neil,  1  Leigh,  6.  Rnssell 
V.  Falls,  S  Har.  &  McHenry,  457,  465,  6,  7,  et  seq.  Mason  v.  Harrison,  5  Bar.  k 
John.  480.    Edelen  v.  Hardy's  lessee,  7  id.  61.     Howard's  will,  5  Monroe,  205. 

The  testator's  presence  may  be  proved  by  others,  as  well  as  the  subscribing  wit- 
nesses.   (Gwino  v.  Radford,  2  Litt.  Rep.  187.) 

The  law  does  not  require  that  the  witnesses'  names  should  appear  in  any  partieubr 
part  of  the  will.  It  is  sufficient  that  they  sign.  (Chardon^  heirs  v.  Bongae,  9  Lou. 
Rep.  (Curry,)  458.) 


NOTE  934— p.  502. 

The  text  speaks  of  various  grounds  for  dispensing  with  the  peraonal  examioaiioQ  of 
witnesses,  such  as  death,  insanity,  absence  from  the  kingdom,  &c.  (See  p.  601,  fjS.) 
These  are  but  illustrations  of  the  general  rule,  that  whenever  ihe  subscribing  wilaeMes, 
the  primary  testimony,  are  placed  beyond  the  reach  of  the  party,  hebeeoineseBtiiled  to 
the  secondary.  (Chaee  v.  Lincoln,  3  Mass.  Rep.  236.)  Other  instances  are,  the  atteft^ 
ing  witness  becoming  interested  or  Infamous.  (Sears  v.  Dillingham,  12  Mass.  Rep. 
958.)  A  witness  interested  must  be  excluded,  though  he  acquired  hia  imerest  after 
the  will  was  published.  (Gill's  will,  2  Dana,  449.)  In  these  cases  their  hand-wnling 
may  be  proved,  or  the  hand-writing  of  the  testator  or  both.  But  all  the  witnesses  must 
be  first  accounted  for.  (Miller  v.  Miller,  2  Bing.  N.  C.  76.)  If  any  one  ia  wiihia  tlie 
party's  power,  the  hand  of  others  atone  cannot  be  rdied  upon ;  for  as  yet  the  party  haa 
higher  evidence,  because  direet  to  the  regular  -execution ;  whereas  the  hand-writiagia 
but  circumstantiaL  Per  Tindal,  C.  J.  in  Wright  v.  Doe,  ex  dem.  Tatbam,.!  Adol. 
fit  El.  3,  a  distinction  in  the  degrees  of  evidence,  which  we  before  adverted  to  owe 
at  large,  ante,  note  322,  p.  385,  note  325,  p.  423,  and  note  417,  p.  644. 

It  win  be  perceived  by  the  text  that  the  English  cases  incline  strongly  that,  in  taeb 
a  case,  both  the  hand- writing  of  the  witnesses  and  the  testator  should  beshowa,(Hi^ 
kins  V.  GrafTenreid,  2  Bay,  187,  Collins  v.  Elliott,  1  Har.  &  John.  I,  Jaekaoa,  n 
dem-  Hunt,  v.  Luquere,  5  Cowen'8Rep.*221,  229, 4, 8.  P*)  if  such  evidence  be  aUti*' 
able ;  though  if  the  party  fail  in  either,  as  must  often  be  the  case  where  the  will  is  as- 
citent,  either  the  one  or  the  other  must,  of  course,  give  way  lo  still  inferior  proof  acooH- 
jirg  to  the  circumstances.    (See  Miller  v.  Caruthera,  9  Serg.  fit  Hawle,  tl6 ;  Hallv. 
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GiUiagi,  3  Harr.  8c  John*  1 13.)  Where  the  witO)e«se«  were  all  dead,  and  no  proof  of 
4beir  haod-writing  could  b^  found,  proof  of  the  testator's  haod-wrjlting  was  received  aa 
wfficieot.  (Ouncao  v.  Beard,  3  Nott  &.  McCord,  400.)  In  respect  to  similar  proof 
ofdeeds,  see  ante,  note  897,  p.  1-299  et  seq.,  note  901,  p.  1305  et  8eq«  It  is  material  m 
tbeUuued  States,  where  courts  of  record  have  generally  the  power  of  examiuiiif(K 
witnesses  abroad,  by  commission  or  otherwise,  that  this  do^s  not  vary  the  rule  whiok 
lets  in  the  inferior  testimony.  (Text,  502.)  It  is  in  the  option  of  the  party,  to  take  his 
coinmiasion,  &c.  or  resort  to  the  secimdary  proof ^  on  the  ground  that  the  primary  is 
beyond  the  jurisdiction  of  the  courL    (Turner  v.  Turner,  1  Litt.  Rep.  101, 104.) 

The  mode  of  proving  death,  absence,  insanity  or  other  disqualification,  is  the  same 
tt  in  other  cases. 

The  fact  of  absence  lying  at  a  distance,  and  being,  too,  a  kind  of  negative,  usually 
presents  the  greatest  difficulty,  as  we  saw  in  <the  proof  of  other  instruments,  ante,  note 
^95,  p.  1294  et  seq.  Diligent  inquiry  at  the  proper  places  is  usually  sufficient,  as  at  tho 
place  where  the  witnetia  was  engaged  as  a  clerk,  though  even  that  must  be  dispensed 
with,  if  the  proper  place  be  not  known  to  the  party.  This  was  so  in  Miller  v.  Miller,  ft 
Bing,  N.C.  76;  and  proof  of  hand -writing  was  received,  on  showing  that  the  witnesa 
had  been  advertised  for  a  week  before  the  trial  in  three  London  newspapers.  (Id.)  An 
ioquiry  of  the  witness'  nephew  was  proved,  who  replied  that  nothing  had  been  heard 
of  him  for  a  number  «f  years;  and  though  no  inquiry  had  been  made  of  theabaem  wit^ 
ne«'  i4iaily,the  reas  on  giyen  was  (hat  it  was  not  known  who  his  reUtions  wre,  where- 
upon proof  of  his  hand  was  receiver!  even  in  chancery  on  a  bill  filed  to  esuiblish  the  wilU 
(James  v,  Parnell,  Turn.  &.  Russ.  417.)  In  Tennessee, a  statute  provides  that  the  return 
ofabseaee  by  the  oHBcer  holuing  a  subpoena  for  the  witness,  shall  let  in  sectmdary  evi- 
dence. The  statute  was  acted  on  for  the  purpose  of  proving  a  will,  in  M'Donald  v. 
M'Donald,  5  Yerg.  807. 

The  fad  being  ance  established  which  lets  in' the  proof  of  hand-writing,  s  single 
witness  may  prove  tlie  hand- writing  of  all.  (Hopkins  v.  Graffenreid,  2  Bay,  187# 
And  see  Sampson  v.  White,  1  McCord,  74.)  All  the  cases  agree  that  hand-writing 
nwy  be  proved,  (Sampson  v.  White,  1  McCord,  74.)  Absence  from  the  state  la 
the  same,  for  this  purpose,  as  death.  (Engles  v.  Bruington,  4  Yeates,  345.  Bowman 
^.Bartlett,  3  A.  K.  Marsh.  90.)  The  hand- writing  of  all  the  witnesses  must  be 
prored,  ualess  such  proof  be  sliowa  to  be  beypnd  reach  of  the  papty.  (Jackson,  ex 
dem,  HuDt,  v,  Luquere,  5  Cowen's  Rep.  Sai.  323,  4.  Hopkins  v.  Albertson,  3  Bay, 
^)  All  the  witnesses  being  dead,  and  the  hand-writing  of  two  proved,  the  other 
having  signed  his  initials,  and  the  testator's  mark  beisg  sigoeil ;  on  very  slight  proof 
of  the  witness'  initials  and  that  he  had  affixed  the  testator's  mark,  with  poseessioo 
under  the  will,  and  the  declaration  of  an  attesting  witness  in  his  life  time  that  the  will 
kad  bsen  properly  executed,  it  was  received  asevidencc  to  the  jury.  Note,'  this  decla* 
alios  came  out  incidentally,  on  examining  a  witness  fitr  the  defendant,  who  resisted 
the  will,  (Jackson,  ex  dem.  Van  Duaen,  v.  Van  Dusen,  6  Joho.  Rep*  144, 154.)  The 
teBtiinony  of  a  deceased  attesting  witness,  sworn  oaa  former  trial,  wds  received  undeo 
«n  order  of  chancery,  on  trying  an  ejectment ;  apd  held,  it  being  full,  sufficient  proof  of 
the  will,  though  another  altosting  witness  was  alive  and  in  court,  (Wright  vi  Doe,  eX 
dem,  Tathan,  i  Add.  it  Ellis,  3.)  The  court  cxpwased  an  opinion  that  the  testtmoay 
of  the  deceased  witnesa  thMs^givao  was  equal  ia  degree  with  thai  of  tbe  ii?iqg  witaan^ 
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Id  one  ease,  a  mere  exemplifleation  from  a  court  of  probate,  though  the  certificate  as 
to  the  proof  of  execution  was  imperfect,  the  will  a'ppearing  to  be  ancient,  waa  reoeiwl 
18  pnK>f  both  of  the  execution  and  contents.  (Hall  v.  Gittinga,  2  Har.  &  John.  1  \% 
191,  8.)  Not  one  of  the  witneaaes  appeara  to  have  been  aworn,  or  their  abcence  otb- 
erwiae  accounted  ibr  than  by  inference  fi-om  the  great  lapse  of  lime  aince  ibc  appirtnt 
<kte  of  the  will,  which  might  lead  to  the  presumption  of  their  death. 


NOTE  935— p.  503. 

In  Jackaon,  ex  dem.  Bowman,  v.  Christman,  4  Wend.  S77,  383,  Sotheriand,  J. 
delivering  the  opinion  of  the  court,  aaya,  "  If  the  aubscribing  witneases  all  awear  that 
the  wiU  waa  not  duly  executed,  the  devisee  may  notwithatandrng  go  ioto  circum- 
•Untial  evidence  to  prove  its  due  execution."  **  And  what  circumatancea  winiW  jus- 
tify a  stronger  presumption  in  favor  of  the  validity  of  a  will  than  the  fact  thai  tlie  devi- 
tees,  wlio  had  all  the  means  of  knowledge  in  their  power,  treated  it  as  a  valid  wiH, 
entered  upon  and  divided  the  estate  according  to  ita  provisions,  and  continued  so  ta 
hold  and  enjoy  their  respective  portions  lor  more  than  forty  yeara.^"  (Pearsoo  v. 
"^ightnAan,  1  Const.  Rep.  336,  S.  P.)  But  where  the  witnesses  either  sodeay  or 
fail  to  prove  their  attestatmn,  the  counter  proof  muat  be  very  clear  to  support  the  wiiL 
(Id.)  See  Handy  v.  The  State,  7  Har.  &  John.  43.  So  witnesses  swearing  in  lap- 
port  of  the  will  may  be  contradicted.    (Spencer  v.  Moore,  4  Call,  438.) 


NOTE  98e^p.  503. 

Frovfa  r.  Reed,  5  Bing.  485,  S.  P.  The  aame  case  ia  more  fully  reported  in  S 
Hoore  B^  Payne,  4,  upon  the  aame  point.  Doe,  ex  dem*  Reed,  v.  Harris,  7  Carr.  k 
Payne,  830,  S.  P. 


NOTE  937— p.  504. 

P«r  Lord  Maonen,  in  Concannon  r.  Cruiae,  3  Moll.  833.  The  genera!  doctn'oe  of 
the  text,  that  a  paper  appearing  on  ita  face  to  be  an  original  will  thirty  years  old,  shall 
be  received  without  the  usual  proof  by  witneaaes,  or  accountinir  for  their  abaroce,  sod 
showing  their  or  the  testator's  hand-writing,  has  been  adopted  in  the  various  courts 
of  the  United  Statea,  aa  for  as  thet  appear  to  have  spoken  lo  the  point.  (Jackson,  ex 
dem  Lewia,  v.  Laroway,  8  John.  Gas,  385,  386.)  The  amount  of  the  doctrine  seeffli 
to  be,  that,  in  eoch  a  case  of  apparent  age,  the  law  draws  the  inference  that  the  ordi- 
nary  proof,  both  direct  and  circumsumial,  is  all  lost,  and  leta  in  such  grounds  of  pre- 
■omption  as  are  more  remote  but  of  a  more  enduring  character.  This  preaunipticm  n 
eanclttaive,  and  though  the  witnesses  appear  to  be  alive  and  within  reach  of  proocM^ 
that  will  not  preclude  the  inferior  proof.  (Doe,  ex  dem.  Oldham,  v.  Wolley,  8  Barn.  It 
Creaa.  33.  Doe,  ex  dem.  Oldnall,  v.  Deakin,  3  Carr.  b  Payne,  403;  3  Mano.  &B7L 
196,  S.  O.  Jaekaon,  ex  dem.  Bowman,  v.  Christman,  4  Wend.  377,  383,  and  the 
4Mat.eatail  at  the  latter  page  by  Stttherknd,  J.    Per  Spencer,  J.  and  Kent,  C.  J.  i<^ 
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Jaelaoo,  ex  dem.  Burhane,  ▼.  BkDshan,  8  John.  Rep.  S93»  295,  997, 8.)  The  rule  it 
pat  by  Netei»n,  J.  in  Felheriy  v.  Was^goner,  1 1  Wend.  60S,  that  ihe  will,  which  cornea 
to  prove  itdelf,  most  appear,  on  ita  face,  to  have  been  regularly  executed ;  but  Jackaon, 
ex  dem.  Bowman,  v.  Chriaiman,  aupra,  holda  that  amonsj^  thoae  marks  of  regularity,  it 
ii  ooi  essential  that  the  attestation  clause  ahould  mention  the  formaiitiea  ofexecution, 
u  that  the  witneasea  aubecribed  in  the  presence  of  the  leatator.    (4  Wend.  283.) 

The  more  material  difference  between  the  Engliab  and  American  caaea  (we  apeak 
of  a  majority  of  the  latter)  lies  in  the  date  from  which  the  thirty  yeara  are  to  be  com- 
puted. In  England  it  ia,  by  the  more  recent  caaea,  entirely  nettled  that  this  is  the  date 
ofthewiii,  however  recent  the  posaeaaion,  ftir  the  presumption  that  the  witneaaesare  dead 
or  absent  jTovema.  (Df>e,exdem.01dham,v.Wotley,8Barn.  &Cres8.33;S  C.bytille 
of  Doe,  ex  den.  OJdnall,  v.  Deakin,  3  Carr.  &  Payne,  403^  and  3  Mann  &  Ryl.  195.) 
Speoeer,  J.  stated  the  same  principle  and  was  in  favor  of  the  same  rule  in  Jackson,  ex 
dem.Barhan8,  v.  Blanahan,  S  John.  Rep.  393;  but  waa  overruled  by  Kent,  C.  J.  and 
Van  NesR,  J.;  the  other  two  judgea  giving  no  opinion.  The  supreme  court  of  New- 
York,  wirh  which  the  aupreme  court  of  Pennsylvania  concurred  in  Shaller  v.  Brand,  6 
Binn.43S,  4S9, maintaining  a  moreetrict  analcigy  to  the  principle  of  presumpiion  in  favor 
•faBcieflt  deeds  and  other  writinga,  (ante,  note  905,  p.  1310  et  aeq.)  therefore  reckon 
frsm  the  time  when  the  will  appears  to  have  taken  effect  in  poaaeasion.  (Jackaon,  ex 
dem.Hant,  V.  Luquere,  5  Cowen'a  iiep.  331,  334.  Nelson,  J.  in  Hewlett  v.  Cook, 
7  Wend.  374,  and  in  Fetl)frly  v.  Waggoner,  II  id.  603.)  In  either  view,  it  eeems 
the  will  is  to  be  first  read,  aa  evidence  from  ita  face,  and  then  poaaesaion  aliown  under 
it  (Doe,  ex  dem.  liloyd,  v.  Paasingharo,  3  Carr.  &  Payne,  309.)  This  ia  obvioualy, ' 
bowever,  but  a  discretionary  matter  upon  the  order  of  evidence.  See  ante,  note  500, 
p.  718.  For  the  purpose  of  ahowing  a  correaponding  enjoyment,  the  acta  and  decla- 
latkws  of  third  persons  in  possession  are  admissible.  (Jackaon,  ex  dem.  Van  Dusen, 
V.  Vaa Dusen,  5  John.  Rep.  144.)  See  ante,  note  453,  p.  596, 597,  et  acq.  Posaeaaion 
<^ til  the  land  devised  ia  not  eaaential.  It  ia  enough  that  part  baa  gone  according  to 
the  will,  and  been  enjoyed  tinder  it  (Jackaon,  ex  dem.  Hunt,  v.  Luquere,  5  Cowen's 
IlepiSSl,337;  Jackaon,  ex  dem.  Van  Schaick,  v.  Davis,  id.  138,  S.  P.  aa  to  an 
encient  deed.  Bradstreet  ▼.  Clark,  13  Wend.  603,  677.)  Other  acta  of  ownership 
u  respect  to  the  land  deviaed,  beside  direct  poaaesaion,  are  admiaaible  aa  auxiliary 
pwof  in  support  of  an  ancient  will.  (Jackson,  ex  dem.  Hunt,  v.  Luquere,  6  Cowen'a 
fcp.  »l.)  And  in  some  casea,  where  there  couW  be  no  actual  poaaeaaion,  the  land 
lying  wiki  and  uncultivated,  aeu  of  ownerahip,  or  other  evidence  of  the  authenticity  of 
the  will,  may  come  in  place  of  possession ;  e.  g.  where  tliere  are  certificatea  of  ita 
luring  been  executed  and  recorded,  there  being  pruofof  the  age  of  the  certificates, 
^  (Jackaon,  ex  dem.  Lewia,  v.  Laroway,  8  John.  Caa.  363.)  So  where  it  had 
fcten  regularly  proved  and  deposited  in  a  proper  office  in  England.  (Bradatreet  v. 
Clarke,  13  Wend.  603,  677!)  In  one  case,  the  proof  by  witneaaes  being  deficient,  but 
tie  wiW  thirty  yeara  old,  it  was  received  as  proved,  merely  because  it  csroe  from  the 
1«>per depository,  ibe  prswgativc  office.  (By  Lo«l  Chancelkir  Hart,  in  Helton  v. 
%d,  1  MolL  33.)  In  another  ease,  on  a  very  ancient  probate,  though  that  waa 
tmperfeet,  a  mere  exemplificatkm,  without  the  original  will,  was  rceeived.  (Hall  v, 
Oitto^i,  3  Ear.  It  John,  lit,  Itl,  3.) 
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We  conclude  this  head  of  the  proof  of  wills,  with  a  notice  of  some  few  deowoot  iAk 
immediately  raoj^ng  themselves  under  prvpoaitions  in  tlie  text* 

The  OHUtprdbmdi  of  the  will  lies  with  the  party  appealing  from  theorigiaal  court 
of  probate.  (Conistock  v.  Hadlyme,  8  Conn.  Hep.  354.  Buckminster  v.  Peny,  4 
Mass.  Rep.  593.    Brooks  v.  Barret,  7  Pick.  94.) 

Declarations  of  the  testator  at  the  time  of  tearing  his  will,  replacing  it  in  ptru,  were 
received  to  show  that  he  meant  to  stop  tn  mec^to,  and  not  effect  a  revocation.  (Doey 
ex  dem.  Perkes,  v.  Perkes,  3  Barn,  fie  Aid.  439.) 

It  is  well  settled  that  a  will  of  lands  or  other  real  estate,  made  in  a  foreign  ccHiBt^ 
4}r  neighboring  state  of  the  Union,  must  be  executed  according  to  the  forms  required 
by  Xhclexloei  ret  sUa,  The  following  area  few  of  the  authorities  to  thateffeeU 
Kerr  v.  Moon's  devisees,  9  Wheat.  565.  Darby's  lessee  v.  Mayer,  10  id.  465.  Wes- 
ton, J.  in  Crofton  v.  Ilaley,  4  Greenl.  1S8.  Galloway  v.  Doe,  ex  dem.  Joyce,  1  BlackC 
372.  Robertson  v.  Barbour,  6  Monroe,  527.  And  as  to  a  will  of  lands  lying  in  ooe 
state,  its  courts  are  not  concluded,  though  the  wiH  be  declared  void  by  the  court  of 
another.     (Rice  v.  Jones,  4  Call,  89.) 

Though  a  will  be  formally  proved,  one  witness  may  establish  a  fraud  which  will 
overthrow  ii ,  e.  g.  a  substitution  of  one  paper  for  another.  So  one  witness  to  rebota 
fraud  may  prevail  over  several.  (Lewis  v.  Lewis,  6  Serg.  &  Rawle,  497,  per  Dun- 
can, J.)  As  to  weighing  the  credit  of  subscribing  witnesses,  where  io  their  evkieBee 
they  hesitate,  &c.  see  Mullen  v.  M'Kelvey,  5  Watts,  899. 

On  the  trial  of  an  issue  ofdensaoit  vel  non^  it  was  held  not  competent,  in  aUackioft 
the  will,  to  prove  that  the  testator  had  a  dislike  to  one  of  the  subscribiug  witoessei, 
when  such  fact  does  not  otlierwise  appear  to  be  relevant  Nor  can  a  sobscribtog 
witness  be  asked  whether  he  would  have  attested  the  will  had  he  known  the  disfwsi- 
tions  contained  in  it,  with  a  view  to  show  fraud  or  imbecility.  (Spence  v.  Speoee,  4 
Watts,  165.)  The  declaration  of  one  of  several  deviscea  that  the  will  was  uoduljr 
•obtained,  was  received  as  evidence  on  the  trial  of  such  an  issue,  especially  to  avoid  the 
.devise  in  his  own  favor.    (Browo  v.  Moore,  6  Yerger,  973.) 


NOTE  938— p.  581, 

By  the  term  patera  ambigttiiy,  in  its  broadest  sense,  may  be  understood  "  an  ambigvity 
^appearing  on  the  face  of  the  instrument."  Its  frequent  use  in  this  way,  in  ooooectioo 
with  the  general  proposition,  that  a  patent  ambiguity  admits  of  no  explanation  by  mat* 
ters  extrinsic,  has  occasioned  no  inconsiderable  degree  of  confuabn,  and  led  Mr.  Jusliee 
Story  to  think  that  there  must  bean  intermediate  class  of  ambiguities,  coroprisii^ 
those  instances  where  the  words  are  equivocal,  but  yet  admit  of  precise  and  definite 
application  by  resorting  to  tlie  circumsiaocea  under  which' the  matrument  was  mwle. 
As  an  example,  he  put  the  case  of  a  written  contract  assigning  the  party's  ialerertis 
the/retg-A^of  a  ship  ;  saying,  that  there,  parol  evidence  would  be  admiasibic  of  the 
circumstances  attending  the  transaction,  to  ascerUin  whether  the  word  "freight"  re- 
ferred to  the  goods  on  board  the  aliip,  or  an  interest  in  the  earnings  of  tbasbip^ 
<Peisch  V.  Dickson,  1  Mason's  Rep.  10,  U,  13.  SeeaiioDiipieer.  McI>oiiakl9  4l>e» 
£q.  Rep.  311.) 
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Now  ihit,  and  varioiw  other  iBBtanccs  of  a  kiodred  cbara^r  to  be  foand  in  our 
wbsequeot  nptes,  fall  exactly  wiihia  the  general  definitioD  of  a  patent  ambi|f»i1y. 
The  terms  used  are  io  themaeWea  of  doubtful  meantog,  and  consiatently  adroit  of  more 
than  oDe  interpretation  according  to  the  subject  matter  in  conteniplatioa  of  the  partiea. 
The  aa^goity  is  not  latent  in  any  proper  eense ;  it  arises  from  the  known  infirmity 
of  language ;  it  is  inherent  in  the  instrument ;  appearing  on  its  face,  and  evincing  ■ 
difficulty  at  the  very  moment  of  perusal.    And  yet  it  admits  of  explaoalion. 

It  will  Dot  do  to  say,  therefore,  that  a  patent  ambiguity  (meaning  thereby  merely  an 
ambiguity  patent  or  appearing  on  the  Ace  of  the  instrument)  cannot  be  explained  by 
evidence  ^Uundt ;  though  such  remarks  are  frequently  iound  in  the  books.  (See  4 
N.  Hamp.  Rep.  91,  33, 4 ;  1  Mason,  1 1 ;  14  John.  Bep.  9 ;  6  Mass.  Rep.  440 ;  6  id. 
83 ;  1  id.  69 ;  1 1  id,  29 ;  a  HaisU  79;  1  Johli.  Ch.  Rep.  295 ;  3  Serg.  &  Rawie,  607; 
3Mar8b.Keo.£ep.61.) 

Mr.  Starkie,  however,  has  given  the  fo]k)wing  definition  of  a  patent  ambiguity: 
"By  spjMreal  miMguity  must  be  understood  an  inherent  ambiguity,  which  cannot  be 
removed,  eiiher  by  the  ordinary  rules  of  legal  construction,  or  by  the  application  of 
extrinsic  and  explanatory  evidence  showing  that  expressions  prhna  facie  unintelligible^ 
are  yet  capable  of  conveying  a  certain  and  definite  meaning."  (3  Stark.  £v.  646,  7, 
tiib  Am.ed.)  But  this  evidently  falls  short  of  supplying  a  praetical  test  by  which  to 
determine,  aprtori,  whether  a  given  instance  of  ambiguity,  apparent  on  the  ftce  of 
the  vriting,  is  explainable  or  not,  by  evidence  extrinsic  It  leaves  you^  in  a  variety  of 
caees^  to  go  out  of  tlie  inatrument  and  experimept ;  and  if  the  result  is  unsuccessful,  it 
prooounees  the  ambiguity  patent,  and  therefore  fatal.  Beskles,  it  involves  an  unnatu* 
lallimitation  of  the  meaning  of  the  UrmpaUnt,  which  serves  to  perplex  and  bewilder 
the  abident;  and  no  other  object  is  anawered  by  it,  save  that  of  avoiding  the  recog* 
Biiioa  of  exceptions  to  the  general  rule,  that  patent  ambiguities  are  not  expkinabte 
ttve  by  construction. 

The  master  of  the  colls  in  Ootpoys  ▼,  Colpoys,  Jacob,  451,  has  directly  pointed  out 
the  (kiiacy  of  saying,  that  a  patent  ambiguity  is  one  whkh  admits  of  no  explanation  by 
extrinsic  evidence.  "  When  the  person  or  the  thing  is  designated,"  he  said, "  on  the 
faoe  of  the  instrument,  by  terms  imperfect  and  equivocal,  admitting  either  of  no  mean- 
ing at  ail  by  themselvea^  or  of  a  variety  of  different  meanings,  referring  tacitly  or  ex-* 
Pnmly  for  the  ascertainment  and  completion  of  the  meaning  to  extrinsic  circumstancesi 
it  has  never  been  coneidered  an  objectkMi  ta  the  reception  of  the  evidence  of  those 
eircuiBstances,  that  the  ambiguity  was  patent,  manifested  on  the  face  of  the  instrument 
When  a  legacy  is  given  to  a  man  by  his  surname,  and  the  christian  name  is  not  men« 
tiooed;  is  out  that  a  patent  ambiguity.^  Yet  it  is  decided  that  evidence  is  admissible* 
So  where  a  gift  is  of  the  testator's  stock,  that  ia  ambiguous ;  it  lias  difierent  meaning! 
when  used  by  a  farmer  and  a  merchant,"  &c  He  further  adda,  **  To  shew  how  mit» 
^ea  the  idea  is  that  extrinsic  evidence  ia  never  admissible  iii  cases  of  patent  ambl* 
^it]r,  we  noay  leftr  to  a  case  in  the  house  of  brds,  unquestkynaUy  of  that  description^ 
where  the  evidence  was  admitted ;  I  mean  the  case  of  Doe,  dem.  Jersey,  v.  Smtlb,  t 
Brad.  &  Btng.  553 ;  (see  text,  p.  545,  6,  8.  C. ;)  Mr.  Justice  Bayley  thus  atatea  the 
priocipte  on  which  it  was  introduced  :  *  The  evidence  here  ia  not  to  produce  a  coo* 
^traction  against  the  direct  and  natural  meaning  of  the  wards ;  not  to  dontrd  a  pr»- 
vnoo  whwh  wde  distinct  and  accurately  deseribed ;  but  heetaue  then  i$  on  mhiguUy 
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m  thefue  rftJu  nuintmuii  ;  b^etine  an  indetDiteexpreMion  it  wed,  ofnUe  ofheiogr 
ratisfied  in  more  ways  than  one ;  and  I  look  to  the  state  of  the  property  at  the  tine,  t» 
the  estate  and  interest  the  settler  had«  the  situation  in  wbieh  slie  stood  with  fcganl  tis 
the  property  she  waa  aetUing,  to  aee  whether  that  estate  or  interest,  or  mxxaAa^^vM 
assist  us  in  juilgiojo^  what  %vaa  her  meaning  by  that  iodeBnite  expreaaion.' "  Thanns- 
ler  ciT  the  rolls  concludes  hy  saying— '*  If  it  were  necesssry,  I  couki  refer  to  miny 
other  instances  of  reditrling  to  extrinsic  matter  in  cases  of  patent  ambigiiitj"  (Coi- 
poys  V.  Colpoys,  supra.) 

Mr.  Peake  has  shown,  also,  thst  a  patent  ambiguity  is  in  many  iaataneet  opea  ttr 
explanation  by  oral  evidence.  (Nurris'  Peake,  186,  et  aeq.)  So  has  Mr.  Ram.  (Bsar 
on  Wills,  t%  note  (o.)  No.  24  Law  Lib.  Phil.)  And  our  author,  though  lie  has  not 
directly  said  so,  has  practically  admit ted*and  illustrated  it  by  variouecssesin  the  text 

Several  American  decisions  concur  in  tlie same  view.  (See  Ely  v.  Adsnis,  ]9Jfih&, 
Rep.  SIS,  SI 7,  per  Spencer,  C.  J.  deJivering  tlte  opinion.)  See  llie  esses  in  our sufaK- 
quent  notes,  relating  to  the  admissibility  of  oral  evidence  to  show  the  cireumsiaacn 
attending  the  execution  of  a  written  instrument,  ambiguous  on  its  (ace,  with  a  view  of 
ascertaining  the  subject  or  object  intended. 

Some  patent  anibiguitiea  then,  it  appears,  allow  a  resort  to  extrinaic  evidence,  and 
othera  do  not.  The  latter  class  only  seem  appropriately  to  belong  to  the  MiUfsitar 
potena  of  Lord  Bacon,  designated  in  the  texL  An  ambiguity  is  patent  ia  this  ieaie, 
when  the  mere  perusal  of  the  instrument  shows  plainly  that  something  more  ooit 
be  added  before  the  reader  can  determine  which  of  several  things  is.mesnt  by  it;  tuA 
then, the  rule  is  inflexible  that  no  evidence  to  supply  the  deficiency  can  be  adniitted. 
The  admiasion  of  such  evidence,  in  many  caaes,  would  be,  aa  his  lordship  sakl,  *  to 
make  tluit  pass  without  deed  which  the  Isw  appointeih  ahall  not  paaa  but  by  deed;** 
in  other  words,  it  would  be  departing  from  the  great  leading  principle  which  prevail! 
on  thia  aubject,  and  allowing  oral  evidence  to  come  in  and  ascertain  that  which  the 
writing  had  left  to  the  wideat  latitude  of  conjecture.  He  puta  as  an  insunee,  '*lf  a 
man  give  land  to  J.  D.  el  J.  S.  et.heredSbvM^  and  do  not  hmit  to  whether  of  the  beiia.*^ 
(GresL  Eq.  £v.  198.) 

The  folk)wing  cases  seem  to  have  been  regarded  as  within  Lord  Bacon'a  defiaitioa 
of  omd^gtttloa  patens.  A.  gave  a  bcmd  to  B.,  binding  the  former  to  convey  to  thelat' 
ter  one  hundred  and  twenty  acres  of  land,  parcel  of  a  tract  containing  a  larger  qoaa" 
tity,  but  the  bond  bad  no  description  whereby  the  130  seres  could  be  located  or  idea* 
tified  ;  held,  that  extrinaic  evidence  of  an  intent  that  the  190  acres  were  to  be  laid  alF 
of  theaouthernmost  end  of  tlie  tract  was  inadmissible,  and  that  the  bond  wasvnid 
except  upon  the  principle  of  elect iom,  (Muntt  v.  Giat,  3  Har.  &  John.  498.)  A  beqneat 
to  the  '*  poor  children  of  a  coudty,  who  sttend  a  particuhir  school,"  is  void  for  uocer* 
Uintyasto  the  pereons  designed.  (DashieJl  v.  The  Attorney  General,  6  Har.  fc 
John.  1 ;  S.  P.  5  id.  S93.)  So,  a  devise  to  twenty  of  the  poorest  of  the  testatoHi 
kindred.  (Ssid  in  Dashiell  v.  The  Attorney  General,  6  id.  S99.  See  Pow.  on  Der. 
419 ;  S  pom.  Dig.  413.)  A  devise  to  the  heirs  of  Ji.  B.,  who  is  living,  baa  bees  held 
voiJ  in  Massachuaetts.  (Hall  v.  Leonard,  1  Pick.  27.  See  Den,  ex  deni.  Stitb,  r. 
Barnes,  1  N.  Car.  Law  Repos.  484 ;  Long  v.  Beaumont,  1  P.  Wms.  399;  Den,  ex 
dem.  Brooking,  v.  White,  9  Black.  Rep.  1010.)  Otherwiae,  if  he  bad  been  dead. 
(Sfaa  w  ▼.  Lord,  1 3  Mass.  Rep.  447.)    *<  If  the  deacriptbo  in  a  conveyance  is  so  uooef^ 
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taiD,  ihat  it  cannot  be  known  what  estate  was  intended,  the  conveyance  ia  void/'  (Stid 
per  Parsons  C  J.  in  Worthin^rton  v.  Hylyer,  4  Mass.  Kcp.  206.)  See  in  respect  to 
a  will,  Rothmabier  v.  Myers,  4  Dess.  Eq.  Rep.  215.  So,  iembUf  if  a  person  having 
aeveral  ains  makes  a  devise  to  one  of  them  without  designating  which.  (M'Dermot 
V.  The  Uolled  Ins.  Co.  3  Serg.  &  Rawie,  607.)  But  a  mortgage  or  conveyance  oCall 
the  lott  owned  hy  the  mortgagor  in  apttrtieular  town,  to  whith  he  had  either  a  legal  or 
equUabk  title  at  the  time,  is  not  void,  but  will  pass  those  within  the  description,  ifthey 
can  be  identified.  (Sterling  v.  Blair,  4  Bibb's  Rep.  288.)  So  as  to  a  will  containing 
a  like  general  description;  (Jackson,  ex  dem.  liivingston,  v.  Delancey,  11  John.  Rep. 
36 ;  S.  C.  on  error,  13  id.  538, 9;)  but,  setnble,  otherwise  as  to  a  sheriff's  deed.    (Id.) 

It  may  happen  and  frequently  does,  that  llie  very  evidence  intended  to  elucidate  an 
explainable  pdtent  ambiguity,  shall  result  in  bringing  to  light  a  latent  ambiguity,  not 
before  known  to  exist.    (Gresl.  Eq.  Ev.  201 .) 

A  *Maient  ambiguity"  would  seem  at  first  blush  easily  understood,  and  yet  a  diffi- 
cnlty  may  arise  with  respect  to  that  also,  from  t^ie  loose  manner  in  which  the  term  has 
sometimes  been  used.  Perhaps  the  clearest  definition  of  this  Species  of  ambiguity  it 
the  one  given  by  Mr.  Sugden.  Jimhigmta$  latent^  he  says,  *' is  that  which  seems 
certain  and  witliout  ambiguity,  for  any  thing  appearing  upon  the  face  of  the  instru- 
meni,  but  there  is  some  collateral  matter  out  of  the  instruroept  that  breeds  the  ambigu- 
ity.'' (1  Sug.on  Vend.  181,  Am.ed.  of  1836,from  8thLond.  ed.)  And  as  it  is  raised 
by  extrinsic  evidence,  it  may  fairly  be  dissolved  by  the  same  means.  (Id.  Storer  v. 
Freeman,  (>  Mass.  Rep.  440,  441.  Watson  v.  Btjylsion,  6  id.  41-7.  Stackpole  v.  Ar- 
noU,  1 1  id.  39,  SO.  Webster  v.  Atkinson,  4  New-Harop.  Rep.  2J .  Jackson,  ex  dem. 
Van  Fechten,  v.  Sill,  11  John.  Rep,  201.  Peisch  v.  Dickson^  1  Mason,  10, 11.  Mann 
V.Mann,  I  John.  Ch.  Rep.  231.  Vernor  v.  Henry,  3  Watts'  Rep.  385.  Tuder  v. 
Terrel,  2  Dana's  Rep.  49.  Edwards  v.  Richard,  1  Wright's  Rep.  597.)  Ford,  J.  in 
Hand  v.  Hoffman,  3  Ha  1st. 78, said,  "It  is  the  nature  of  ^  latent  ambiguity  never  to 
appear  oo  the  face  of  the  will ;  but  to  lie  hidden  in  the  penon^  or  thing,  or  whject^ 
whereof  the  will  speaks."  Other  definitions  are  more  complex,  and  thereAire  not  so 
practically  useful.  "  An  ambiguity,"  says  Roberts  in  his  ^Frealise  on  Frauds,  (p.  75,) 
**  is  properly  latent  in  the  sense  of  the  law,  when  the  equivocality  of  expression,  or  ob- 
scurity nf  intention  does  not  arise  from  the  words  themselves,  but  from  the  delitescent 
state  of  extriiwic  circumstances  to  which  the  words  of  the  instrument  refer,  and  which 
i«  susceptible  (rf*explanati«»o  by  a  mere  developeroent  of  extrinsic  facts,  without  alter- 
in?  wadding  to  the  written  language,  «»r  requiring  mt»re  to  be  understood  thereby  than 
will  fairly  comport  with  the  ordinary  or  legal  sense  of  the  words  made  use  of."  The 
IscatKm  of  lands,  where  the  boundaries  are  distinctly  pointed  outjn  tlie  deed,  has  been 
csJlttl  explaining  a  latent  ambiguity.  (Storer  v.  Freeman,  6  Mass.  Rep*  441.)  This 
wrij^ht,  where  it  turns  out  that  the  boundaries  are  obscure.  In  Cole  v.  Wendell,  8 
John.  Rep.  118,  an  ambiguity  arising  from  the  uaeof  equiviical  terms,  was  denomioa-" 
teil  and  treated  as  latent,  though  it  was  clearly  patent,  but  perhaps  explainable.  (See 
!»«•  Spencer,  J.  19  John.  Rep.  3 17.) 

It  is  sometimes  said  in  the  books  that  a  latent  ambiguity  never  renders  an  instru* 
ment  void,  but  a  patent  ambiguity  does.  It  is  true  that  a  latent  ambiguity  does  not 
^^^cesaarily  avoid  an  instrument ;  and  yet  k  is  obvious  that  in  many  cases  %  latent  am* 
^uity  may  turn  out  as  fatal  to  an  instrument  as  the  most  hopefest  cuae  of  a  patent 
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■mhignity.  Tlie  extrinsic  evidence  ndduced  to  explain  it  loroetiinefl  proves  entirely 
iin«;iti<nictory,  and  results  in  leaving  fhe  matter  i»  holly  lo  conjecture,  in  which  case 
the  instrument  cannot  \h:  erilor red.  Th«»m»8  v.  Thomas,  stated  po:«f,  p.  5S6,7,  i»  an 
I  OHl  a  nee  where  a  latent  amhiguity  reaulted  ^tally  to  a  devise.  (See  alK  1  Sug.  on 
Vend.  182,  Am.  ed.  of  1S!»S6,  from  9ih  LtMitl.  ed.) 

Where  a  Intent  amhiguily  is  alleged,  the  party  alleging  it  must  show  that  there  is 
one  by  pointed  testimony  before  lie  can  be  allowed  to  resfirtto  parol  proof.  Evidence 
which  merely  raises  a  conjecture  is  not  sufficient  as  a  basis  for  extrinsic  enqmrt. 
(Wal|)ole  V.  GhaimoQdeiy,  7  T.  H.  138.  1  Sug.  on  Vend.  183,  ed.  of  1836,  from  9tb 
Lond.  ed. 


NOTE  939— -p.  532. 

The  doctrine  in  the  text  has  been  repeatedly  recognized  and  acted  upon.  It  isnolen 
applicable  to  deeds  and  other  written  instrumenlM  than  to  wills.  Wherever  a  descriptioQ 
or  designation  of  the  f)crscui  or  tiling  intended  is  applicable  iodifierenily  to  more  than 
one  subject,  extrinsic  evidence  is  admissible  to  prove  which  of  such  subjects  was  in- 
tended. In  addition  to  the  cases  cited  in  note  (2)  of  the  text,  p.  632,  see  Bm.  Abr. 
Nosme,  63;  Cnne  v.  Cowper,  MiH>re,  104;  Pacy  v.  Knollia,  1  Brown,  132;  Annn., 
Keilway,  49, (a);  Counden  v.  Clarke,  Hob.  32;  Lepiot  v.  Brown,  1  Salk.  7;  Don-set 
v.  Sweet,  Ambl.  175;  Doe,  ex  dem.  Morgan,  v.  Morgan,  1  Cromp.  &  Mees.  Sd5; 
Richardson  v.  Watson,  4  Barn.  &  Adol.  787 ;  S.  C.  I  Nev.  &  M.  675;  Thomas  t. 
Tiifimas,  6  T.  R.  671 ;  Osborne  v.  Wise,  7  Carr.  &  Payne,  761,  and  what  is  said  by 
Parke,  B.  at  the  conclusion  of  the  case ;  Jackson,  ex  dem.  Shultze,  v.  Goes,  IS  John. 
Repw  618;  Pritchard  v.  Hicks,  1  Paige,  270;  Pinson  v.  Ivey,  1  Yerg.  296;  Wustlioff 
V.  Dracourl,  3  Watts'  Rep.  213. 

A  question  has  Sometimes  arisen  whether,  if  a  deed  or  other  instrument  be  to  A.  fi., 
and  it  turns  out  that  there  are  two  persons  by  that  name,  father  and  son,  tiie  Ibrmer 
known  as  A.  B.  and  the  latter  as  A.  B.ju/itor,it  is  competent  to  show  by  oral  evidence 
that  the  latter  was  intended  though  the  addition  of  junior  be  omitted.  It  is  clearly  settled 
that  this  may  be  done.  (Coit  v.  Starkweather,  8  Conn.  Rep.  289.  Jones  v.  New- 
man, 1  Black.  Rep.  60.) 

With  respect  to  the  evidence  which  is  admissible  for  the  purpose  of  determining 
which  of  several  subjects  was  intended  where  the  description  is  applicable  to  moreiltan 
one — inasmuch  as  the  question  is,  what  the  individual  speaking  through  tlie  instni- 
roent  intended  to  have  expressed ;  any  evidence  which,  upon  general  principles,  is 
relevant  and  material  to  that  enquiry,  will  be  admitted.  (Wtgram  on  Extr.  £v.  118.} 
In  Coit  v.  Surkwealher,  supra,  the  evidence  seems  to  have  been  direct  that  tbesim 
negotiated  for  the  deed,  and  that  it  was  delivered  to  and  intended  (or  him.  Id  (he 
case  of  wilts,  it  seems  from  the  English  decisions,  that  facts  affiirding  an  inlerencraf 
intention,  and  declarations  by  the  testator  at  the  time  of  making  his  will,  are  tqmWf 
ndmissihie.  (VVigram  on  Extr.  Ev.  118.  See  S«lwoo<l  v.  Mildmay,  3  Ves.  306; 
Doe,  d.  Le  Chevalier,  v.  Huthwaite,  3  Barn.  U  Aid.  632 ;  Cbene3''tf  caae,  siated  wtbe 
text  at  p.  532;  Croundeu  v.  Clarke,  Hobart,  32;  Hampshire  v.  Pierce,  2  Vts.flen. 
fll6 ;  Price  v.  Page,  4  Ves.  jun.  680 ;  Hodgson  v.  Hodgson,  3  Vern.  293 ;  ficaumoot 
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T.  Fell,  %  P.  Wmii.  140;  Dc^,  d.  Westlake,  v.  Westlnke,  4  Barn.  k.  Aid.  57;  Steele 
7.  Httite,  6  M.idd.  1 92.)     Bjt  declarations  of  inientiou,  mide  before  or  after  tiie  dnte  of 
tt)e  will,  are,  it  has  been  said,  inadmiHsible.    (Wigraro  on  Ex.  £v.  118.     Thonuis  v« 
Thomas,  6  T.  R.  671,  staled  post,  p.  586, 7,  of  the  text.     Strode  v.  Russell,  2  Vern. 
6i5.    See  Oidham  v.  Slater,  3  Sin>.  84 ;  Richardstui  v.  Wat^m,  4  Barn.  &  Adol.  787.) 
See  Whitaker  v.  '^atharo,  7  Bing.  639;.  S.  C.  5  Moore  &  Payne,  628.    This  di.stino- 
tion,  however,  if  it  exists,  does  not  appear  to  have  been  uniformly  kept  in  view,  as  will 
be  aeen  by  the  above  cases.    It  has  been  repeatedly  held,  neverthetess,  that  declara* 
tionsmade  before  and  after  the  making  of  the  will,  and  consti tilting  no  part  of  the  r^ 
gettc^nn  entitled  to  little,  if  any  weight,  in  comparison  with  contemporary  declarations. 
The  latter  have  been  called  "  the  best  evidence."  (See  Langham  v.  Sanlbnl,  3  Mcr.  6, 
28;  Strode  v.  RusselJ,  3  Vern.  635.)    In  Strode  v.  RuRsell,  3  Vern.  624,  5,  Tracy,  J, 
Mys,  nortgwrd  vhaiever  is  to  be  had,  in  construing  wills,  *'  to  expre^ons  hefiire  or 
afier  the  making  of  the  will,  which  possibly  migbt  be  used  by  the  testator  on  purpose 
to  control  or  disguise  what  he  was  doing,  or  to  keep  the  family  quiet,  or  for  other  secret 
motitres  or  inducements."    See  atoo  Coalfer,  J.  io  Puller  v.  Puller,  3  Rand.  89 ;  per 
Cabell,  J.  ki.  90.    Semble^  that  declaratk)oa  before  the  will  was  made  Kre  of  more 
weight  than  th<ise  made  after.    (Langham  v.  Sanford,  supra.    Whitaker  v.  Tat- 
hain,  7  Bing.  638.)    And  they  must  always  relate  to  the  intentbn  which  existeii 
in  the  testator's  mind,  at  the  time  he  made  his  will;  otherwise  they  are  irrelevant. 
(Whitaker  v.  Tatharo,  7  Bing.  038 ;  S.  C.  5  M<K>re  &  Pnyne,  638,)    In  Pennsylvania, 
dedarations  made  before  and  afler  the  execution  of  the  will,  are,  it  ap[)ear8,  admissible; 
(Vernor  v.  Henry,  5  Watts'  Rep.  391 ;)  especially  as  ancillary  to  other  ctrcuinstsnc«9 
evolving  the  intent.    (Id.)    The  question  was  upon  the  identity  of  a  legatee,  and  tlK 
reasoning  upon  which  the  decision  priiceeds  seems  difficult  to  resist,  except  by  re- 
stricting the  rule  Pllowiug  direct  evidence  oriatention.     It  is  as  follows:  *' In  the 
case  of  a  hi  tent  ambiguity  it  is  certain  that  explanatory  declarations  made  at  the  tinu: 
ofexecutbn  are  admissible,  having  been  ao  ruled  in  Hairis  v.  Tlie  Bishop  of  Liocola, 
3  P.  Wms.  137 ;  and  Ttiomas  v.  Thomas,  6  T.  R.  671.    In  tlie  latter,  however,  pre- 
vk>a8  professions  indicative  of  a  dcsi&>n  to  give  the  property  in  a  particular  way  weru 
eseluded.    Though  I  can  see  no  good  ground  for  it,  naked  deeb  rations  of  such  a  de- 
nga  might  possibly  be  deemed  incompetent,  (or  the  reason  that  (he  important  consid- 
eration is  ibe  state  of  the  intention  at  the  time  of  makidg  the  wili^  when  sil  previous 
designs  may  have  been  abandoned ;  yet  tlie  objection  would  seem  to  be  ra(l)er  to  t he- 
effect  of  the  evidence  than  its  competency,  ft>r  the  admitted  existence  of  a  testamentary 
purpose  raises  a  presumption,  however  slight,  of  the  continuance  of  it  till  rebutted  by 
pmofofmisconduct  or  other  circoimstances  to  induce  a  presun^iion  of  a  change  of 
feeling  towards  the  person  previously  intended  tt)  be  favored.     But  what  ivould  be  the 
efiect  of  such  a  presumption  when  ttrengthened  by  circumstances  ?    In  order  to  show 
tlie  correspondence  of  the  party's  relations  tfiid  ccmdition*lo  the  description  hy  whicli 
lie  claims,  to  be  accidental,  would  it  not  be  open  to  pnxif  from  the  other  side,  tliat  tfw; 
testator  was  a  stranger  to  him,  while  he  had  treated  the  claimant  who  bears  the  name, 
aa  (he  proclaimed  successor  to  his  estate?    No  argument  built  on  a  subtlety  couki  op- 
pose a  conclusion  so  rational." 

In  respect  to  the  admissibility  of  declaratu>ns  to  prove  intention,  and  their  compnra* 
tive  weight  as  respects  the  time  when,  and  the  circumstances  under  which  they  are 
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made,  fee  ante,  note  481,  p.  646,  7,  et  eeq.  Their  nature,  as  whether  dirrtt  io  the 
intent  souf^ht  to  he  ascrihed  to  the  testator,  or  merely  affording  an  iurerenreofftichan 
intent,  must  be  attended  lo,  in  estimating  ihe  value  of  ihiaspeciea  of  eviderce.  (See 
Farrar  v.  Farrar,  5  PIcki  409.)  Further  obaervationn  relating  to  tlie  alove  doctrine 
wit)  be  found  in  the  concluding  note  to  the  present  volume  of  tlie  text. 

The  rule  applicable  where  more  persims  or  auhjects  thnu  one  are  i^uaRy  within  the 
description,  wart  recognized  in  Miller  v.  Travers,  8  Biitg.  244.  As  that  case  ift  since  the 
present  edition  of  our  author's  trentiFe,and  fuini^hrsa  valu»ti!e  c^  n  utr.iaiy  i:](i.nfTy 
of  the  adjudications  noticed  in  subsequent  pages  of  the  text,i>howirg  n:orrnvtr  Inw  itr 
they  may  be  considered  as  overruled  or  qualfied,  we  shall  loi  ihe  puke  of  convenient  re- 
ference, intHKluce  it  in  this  place,  and  pretty  nir.ch  at  length.  There,  the  tcMatrr  lad 
devised  "all  his  freehold  and  real  estates  t\hatf>otver,  situate  in  the  county  ol  Lnicrifk 
in  the  city  of  Limerick,"  to  certain  trustees  named  in  his  will.  At  the  time  ofmakinphii 
will  he  had  no  real  estate  in  the  county  of  Limerick,  but  he  had  a  pmall  real  estate  ia 
the  city  of  Limerick,  and  considerable  real  estate  in  the  county  of  Clare.  It  was  not 
disputed  that  the  real  estate  in  tFie  city  of  Limerick  passed  under  the  devi^,  but  the 
plaintiff  conlended  that  he  was  at  liberty  to  shew,  by  parol  evidence,  that  the  testaior 
intended  his  estates  in  Clare  to  pass  under  the  same  devise.  The  vice  cliaacelkjr  was 
of  opinion  that  such  evidence  was  admissible,  and  ordered  that  the  parties  shmilil  pro- 
ceed 10  a  trial  at  law  on  an  issue,  upon  that  principle.  (Wigram  on  Extr.  Ev.  89.) 
Against  this  decision  the  defendant  appealed  ;  and  the  lord  chancellor  requested  ihe 
assistance  of  Tindal,  C.  J.,  and  Lord  Lyndhurst,  (then  chief  baron,)  the  former  of 
whom,  in  January,  1833,  delivered  the  unanimous  opinion  of  the  three  judges,  deciding 
that  the  evidence  adverted  to  was  inadmissible,  and  reversing  the  order  directing  an 
issue.  The  judgment,  after  observing  that  the  main  question  was,  whether  parol  evi- 
dence was  admissible  to  shew  the  testator's  intention  that  his  real  estates  in  the  county 
of  Clare  should  pass  by  his  will,  proceeds  as  follows :  *^  It  may  be  admitted,  that  in  all 
cases  in  which  a  difficulty  arises  in  applying  the  words  of  a  will  to  the  thing  which  is 
the  subject  matter  of  the  devise,  or  the  person  of  the  devisee,  tlie  difficulty  or  ambigu- 
ity which  is  introduced  by  the  admission  of  extrinsic  evidence  may  be  rebutted  or 
removed  by  the  production  of  further  evidense,  upon  the  same  subject,  calculated  to 
explain  what  was  the  estate,  or  subject  matter,  really  intended  to  be  devised,  or  who 
was  the  person  really  intended  to  take  under  the  will ;  ami  this  appears  to  us  to  be  the 
extent  of  the  mnxiro,  <  ambiguitas  verhorem  latens^verifieatinne  suppletwr.* 

"  But  the  cases  lo  which  this  construct'ron  applies  will  be  found  to  range  thennelves 
into  two  separate  classes,  distinguishable  from  each  other,  and  to  neither  of  which  can 
the  present  case  be  referred.  The  first  class  is,  where  the  description  of  the  thing  de- 
vised, or  of  the  devisee,  is  clear  upon  the  face  of  the  will;  but  upon  the  death  of  the 
testator  it  is  found,  that  there  are  more  than  one  estate  or  subject  matter  of  device,  or 
more  than  one  person  whose  description  follows  out  and  fills  the  words  used  in  the  ml 
As  where  the  testator  devises  his  manor  of  Dale,  and  at  his  death  it  is  found  tliat  he 
lias  two  manors  of  that  name.  South  Dale  and  North  Dale:  or  where  a  roan  devises 
to  his  son  John  and  he  has  two  S(ms  of  that  name.  In  each  of  these  cases  respectively, 
parx)l  evidence  is  admissible  to  shew  which  manor  was  intended  to  pass,  and  which 
son  was  intended  to  take.  (Bac.  Max.  33.  Hob.  Rep.  SS.  Edward  Altham's  caae, 
8  Rep.  1 56.)    The  other  dass  of  cases  is  that  in  which  the  deacription  contained  in  the 
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xf\]\  of  the  thing  intended  to  be  deviled,  or  ofthe  person  who  inintended  to  take,  i$  true 
in  part  but  not  true  in  every  partievlar.  As  where  an  est}  te  is  devised  called  A.;  and 
jsdetwnbed  in  the  occupation  of  B.,  and  it  is  found  that  though  there  is  an  esutate 
called  A.,  yet  tlie  whole  is  not  in  B/s  occupation  ;  or  wiiere  an  estate  is  devised  to  a 
peraoD  «hose  surnaroe  or  Chrisiinn  name  is  mistaken;  or  whose  description  is  imper- 
fect or  inaccurate  ;  in  whicli  latter  class  of  cases  parol  evidence  is  admissible  to  shew 
what  estate  is  intended  to  pass,  and  who  was  the  devisee  intended  to  take,  providec 
there  is  efficient  indication  oj  intention  appearitigontheface  of  the  wiU  to  justify  th , 
appUcaiion  ofthe  evidence. 

"But  the  case  now  hefi^te  the  court  does  not  appear  to  fall  within  eilher  ofthest 
disttoctiftns.  There  are  no  words  in  the  will  which  contain  an  imperfect,  or,  indeed  • 
any  description  whatever  of  the  esta  les  in  Clare.  The  present  case  is  rather,  one  it 
which  the  plaintiflf  dctes  not  endeavor  to  apply  the  description  contained  in  the  will  to 
the  estates  in  Clare,  but,  in  order  to  make  out  such  intention,  is  compelled  to  introduet 
new  wordi  and  a  new  description  into  the  body  of  the  toUl  itself. 

**Tbe  testator  devises  all  his  estates  in  the  county  of  Limerick,  and  the  city  of  Lim- 
erick. There  is  nothing  ambiguous  in  this  devise  on  the  face  ofthe  will.  It  is  found, 
upon  inquiry,  that  he  had  property  in  the  city  of  Lunerick,  which  answers  to  the  de- 
wription  in  the  will,  but  no  property  in  the  county.  This  extrinsic  evidence  produces 
no  ambiguity,  no  difficulty  in  the  appHeaticm  of  the  xoords  of  his  Vfill  to  the  state  of  the 
property  as  it  really  exists.  The  natural  and  necessary  construction  of  the  will  is, 
that  it  passes  the  estate  which  he  has  in  the  city  of  Limerick,  but  passes  no  estate  in 
the  county  of  Limerick,  where  the  testator  had  no  estate  to  answer  that  description. 

"  The  plaintiff,  however,  contends,  that  he  has  a  right  to  prove,  thdt  the  testator  in- 
tended to  pass  not  only  the  estate  in  the  city  of  Limerick,  hut  an  estate  in  a  county 
not  named  in  the  will,  namely,  the  county  of  Clare  ;  and  that  the  will  is  to  be  read 
and  coDstraed  as  if  the  word  Clare  stood  in  the  place  of  or  in  addition  to  that  of  Lim- 
erick. 

**Bul  this,  it  is  manifest,  is  not  merely  callinp;  In  the  aid  of  extrinsic  evidence  to  ap- 
ply the  intention  ofthe  testator,  as  it  is  to  be  collected  from  the  ioill  itself  to  the  exis' 
^ng  state  of  his  property ;  it  is  calling  in  extrinsic  evidence  to  introduce  into  the  will 
sn  intention  not  apparent  upon  the  face  ofthe  toill.  It  is  not  simply  removing  a  dif- 
fiottlty,  arising  from  a  defective  or  mistaken  description  ;  it  is  making  the  will  speak 
Qpon  a  subject  on  which  it  is  altogether  silent,  and  is  the  same  in  effect  as  thefiUing 
t(p  a  blanks  which  the  testator  might  have  left  in  his  will.  It  amounts,  in  short,  hy  the 
admiasion  of  parol  evidence,  to  the  making  of  a  new  devise  for  the  testator,  which  he 
iaaupposed  to  have  omitted. 

**Now,  th^  first  objection  to  the  introduction  of  such  evidence  is,  that  it  is  inconsis- 
tent  with  the  rule  which  reason  and  sense  lay  down,  and  which  has  been  universally 
established  for  the  c«)nstruction  of  wills^  namely,  that  the  testator's  intention  is  to  he 
colleeted  from  the  words  used  in  the  will,  and  that  words  which  he  has  not  used  can- 
not be  added.    Denn  v.  Page,  S  T.  R.  87. 

"  But  it  is  an  objection  no  less  strong,  that  the  only  mode  of  proving  the  alleged  in- 
tentmn  ofthe  testator  is,  by  setting  up  the  drail  ofthe  will  against  the  executed  will  itself. 
Aa.howerer,  the  copy  ofthe  will  which  omitted  the  name  of  the  county  of  Clare  was  for 
aome  time  in  the  custody  ofthe  testator^  and,  therefore,  open  for  his  inspection ;  which 
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copy  was  afterwards  executed  by  him  with  all  the  formalities  required  by  the  statute 
of  frauds  ;  the  presumption  is  that  he  rousi  have  siren  and  approved  of  the  alteration, 
rather  than  thai  he  overlooked  it  by  mistake.    It  is  unnecessary  to  advert  to  the  dan- 
ger of  alkiwin^  the  draft  of  the  will  to  be  set  up  as  of  greater  authorit.v  to  evince  the 
intention  of  the  testator  tlian  the  will  itself,  af\er  the  will  haa  been  solemnly  executed 
and  sAer  the  death  of  the  testator.    If  such  evidence  is  admissible  to  intnidQce  a  Dew 
subject  matter  of  devise,  why  not  also  to  introduce  the  name  of  a  devisee,  altogether 
omitted  in  the  will  ?    If  it  is  admissible  to  introduce  new  matter  of  devise,  or  a  aew 
devisee,  why  not  to  gtrike  out  such  as  are  contained  in  the  executed  will?   Theefiect 
of  such  evidence  in  either  case  would  be,  that  tlie  will,  though  made  ta/ona  by  the 
testator  in  his  life  time,  would  really  be  made  by  the  attorney  aller  his  death ;  that  all 
the  guards  intended  to  be  introducetj  by  the  statute  of  frauds  would  be  eutirely  de- 
stroyed, and  the  statute  itself  virtually  repealed. 

^  And  upim  examination  of  the  decided  cases  on  which  the  plaintiffhas  relied  in  a^ 
gument,  no  one  will  be  fiiund  to  gi>  the  length  of  supporting  the  pmpositktn  whielihe 
contends  for  ;  on  the  contrary,  (hey  will  all  be  found  consistent  with  the  distinctwo 
above  adverted  to — that  an  uncertainty,  which  arises  from  applying  the  dfacriptioo 
contained  in  the  will  either  to  the  thing  devised,  or  to  the  person  of  the  devisee,  may 
be  helped  by  parol  evidence  ;  but  that  a  new  sul^ct  tnatter  of  devite^  or  a  wewdefsmt 
where  the  will  is  entirely  silent  upon  either,  cannot  be  imported  by  parol  evideooe  iolo 
the  will  itself. 

*' Thus  in  the  case  of  Lowe  V.  Lord  Huntingtower,  4  Russ.  Rep.  581,  in  which 
it  was  held  that  evidence  of  collateral  circumstances  was  admissible,  as  of  the  ages  of 
several  devisees  named  in  the  Will,  of  the  fact  of  their  being  married  or  unmarried, 
and  the  like,  for  the  purposes  of  ascertaining  the  true  construction  of  the  will ;  aoeh 
evidence,  it  is  to  be  observed,  is  not  admitted  to  introduce  new  words  into  the  wifi 
itself,  but  mei-ely  to  give  a  construction  to  the  words  used  in  the  will  conaisteot  with 
the  real  state  of  his  property  and  family;  the  evidence  is  produced  to  pnive&ctSt 
which,  according  to  the  language  ol  Lord  Coke,  in  8  Rep.  155,  '  Uand  w&withtke 
wordt  of  the  wUlJ* 

"  The  case  of  Standen  v.  Standen,  (3  Ves.  jun.  589,)  decides  no  more  than  thatt 
devise  of  all  the  residue  of  the  testator's  real  estate,  where  he  has  no  real  estate  at 
all,  but  has  a  power  of  appointment  over  real  estate,  shall  pass  such  estate  over  whieb 
he  has  the  power,  thoui^h  the  power  is  not  referred  to.  But  this  proceeds  upon  the 
principle  that  the  will  would  be  altogether  inoperative,  unless  it  is  taken  that,  by  the 
words  used  in  the  will,  the  testator  meant  to  reler  to  the  power  of  appoint  meoL 

'*  The  case  of  Mosley  v.  Massey  and  others,  (8  East,  149,)  does  not  appear  tobnr 
upon  the  question  now  under  consideration.  AAer  the  parol  evidence  had  establiabed 
that  the  l«>cal  descriptiim  of  the  two  estates  mentioned  in  the  will  had  been  tranipoKd 
by  mistake,  the  county  of  Radnor  having  been  applied  to  the  estate  in  Mimniouih, sod 
vice  versoj  the  court  held  that  it  was  sufficiently  to  he  collected  fntm  the  words  of  the 
will  itself  which  estate  the  testator  meant  to  give  to  the  one  devisee,  and  which  (oibe 
other,  inde|)endentof^  their  local  description;  all,  tlierefore,  that  was  done  was  to  re- 
ject the  local  description  as  unnecessary,  anJ  not  to  import  any  new  description  iulo 
ttiewill., 

'<  In  the  ease  of  Selwood  v.  Mildmay,  (8  Vea.  jun.  306,)  the  teautor  devised  tobli 
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wife  part  of  his  stock  in  the  4  per  cent.  Annuities  of  the  Bank  of  England ;  and  H  was 
stieu'n  by  pant)  evidence,  that,  at  the  time  he  made  his  will,  lie  had  no  stuck  in  the  4 
percent.  Aiinuiiien,  hut  thnt  he  had  some  i^hich  he  had  Hold  out,  and  had  invested 
the  pntduce  in  l«>ng  annuities.  And  in  this  case  it  was  held,  that  thebi^qnesi  was  in 
tuhstnnce  a  bequest  of'siock,  using  the  words  as  a  denominniion,  not  as  the  identical 
eorpttf  of  the  stock ;  and  as  no^e  could  be  found  to  answer  1  lie  description  but  the 
king  annuities,  it  was  held  that  such  stock  should  pass  rather  than  the  will  be  alto- 
gcther  inoperative. 

"  Thit  cote  ia  certainly  a  very  strong  one  ;  hut  the  deeimn  appeart  to  us  to  range 
itself  under  the  head,  that  ^faUa  demcmtratio  non  nocet.*  uhere  enou/rh  appears  vpon 
the  will  ittelfto  shew  the  intention  after  the  false  de.eription  is  r^eeted, 

''The  case  of  Goodiitte  v.  Southern,  (1  M.  &  S.  399,)  falls  nu>re  closely  within  the 
principle  last  referred  to.  A  devise  of  all  that  my  farm  eaUed  Trogue^s  Farm,  now 
in  the  oeeupation  of  A»  C  Upon  looking  out  ft)r  the  farm  devised,  it  is  found  that  part 
of  tiie  lands  whic!)  constituted  Tro(!ue's  Farm  are  in  the  occupation  of  another  per- 
son. It  was  held,  that  the  thin^  devised  was  sulEciently  asce-tained  by  the  devise  of 
'  Ti<i^t  Ftxrm^  and  that  the  inaccurate  part  of  the  devise  mighl  be  rejected  as 
»urp!u?<age. 

"The  case  of  Day  v.  Trigjr,  (1  P.  Wms.  296,)  ranges  itself  precisely  in  the  same 
diss.  A  devise  of  '  off  the  testator's  freehold  houses  in  Jttdtrsgute  street^*  where,  in 
Tacl,  he  had  no  freehold,  but  had  leasehold  houses  there.  'I  he  devise  was  held  in  sub- 
stance and  effect  to  be  a  devise  of  his  houses  there,  and  that  as  there  were  no  freetiold 
houses  there  to  satisfy  the  description,  the  word  ^ freehold^  should  rather  be  rejected 
Ihan  the  will  be  totally  void. 

*'Biit  neither  of  these  cases  afford  any  authority  in  favor  of  the  plaintiff;  they  de- 
cide only  that  where  there  til  a  sufficient  description  in  the  will  to  ascertain  the  thing 
dented^i  part  of  the  description  which  i«  inaccurate  may  be  rejected,  not  that  any  thing 
^  he  added  to  the  will ;  thus  f()llowing  the  rule  laid  down  by  JindersonyC.  J.t'm 
fvihib.  Krp,  131 — 'an  averment  to  take  away  surplusage  is  good,  but  not  to  in- 
creaae  that  which  is  defective  in  the  will  of  the  testator.' 

*^0q  the  contrary,  the  cases  against  the  plaintiff's  construction  appear  to  bear  more 
closely  on  the  point.  In  the  first  place,  it  is  well  established,  that  where  a  complete 
Wank  is  jef\  for  the  name  of  a  legatee  oi^  devisee,  no  parol  evidence,  however  stronir, 
will  be  allowed  to  fill  it  up  as  intended  by  the  testator.  Hunt  v.  Hort,  (S  Bro.  C.  C. 
31 1,)  >nd  in  many  other  cases. 

**Now  the  principle  must  be  precisely  the  same,  whether  it  is  the  person  of  the  de- 
▼'uef,or  the  estate,  or  thing  devised,  which  is  left  altngetherin  blank.  And  it  requires  a 
^  nice  discrimination  to  distinguish  between  the  ease  of  a  will  where  the  description 
9f  the  estate  is  left  altogether  in  blank,  and  the  present  ease^  where  there  is  a  total  omis- 
«wn  of  the  estates  in  Clare, 

**  In  the  cai»e  of  Doe  d.  Oxenden  v.  Chichester,  (4  Dow.  P.  C.  65,)  it  was  held  by 
the  house  of  k>rds,  in  affirmance  of  the  judgment  below,  that  in  the  case  of  a  devise  of 
*  ny  estate  of  Ashtitn,' no  parol  evidence  was  admiifsible  to  shew  that  the  testator  in- 
teoded  to  pass  mitonty  his  lands  in  Ashum,  but  in  the  adjoining  parishes,  wfiich  he 
^d  been  aecustomed  to  call  by  the  general  name  of  his  Ashton  estate.  Tl  chief 
jttitice  of  the  common  pleas,  in  giving  the  judgment  of  all  the  judges,  aays,  *  If  %  testa- 
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tor  should  devise  his  laods  of  or  in  Devonshire,  or  Somersetshire,  if  would  be  iropowible 
to  say  that  yi»u  ought  to  receive  evidence  that  his  intention  was  lo  devise iaftds  out  of 
those  counties*'  Lord  Eidon,  then  lord  chanceli(»r,  in  pa^e  90  of  the  report,  has  stated 
in  subMtance  the  sanie  opinion.  The  cjse  so  put  by  Lord  Eldon  and  llie  cbiefjustice 
is  tiie  very  ca^e  now  under  discussion. 

"  But  the  case  of  Newburgh  v.  Newbiirgh,  decided  in  the  house  of  lords  on  the  16lh 
of  June,  1825,  ap|)ears  to  be  in  point  with  the  present.  In  that  case  the  appelUnlfon- 
tended  tiiat  the  omission  of  the  word  '•  Gloucester,'  in  the  will  of  tlie  late  Lord  New- 
burgh, proceeded  upon  a  mere  mistake,  and  was  contrary  to  the  intention  of  llie  tebia- 
tor  at  the  lime  of  making  his  will,  nud  insisted  tiiai  slie  ought  to  be  ailuwed  ti)  prove, 
as  well  I'rom  the  contextof  liie  will  itself  as  from  other  extrinsic  evidence,  thattUe  testator 
intended  to  devise  to  her  an  estate  for  life  as  well  in  the  estate  in  Gloocester,  which 
was  not  inserted  in  the  will,  as  in  the  county  fif  Sussex,  which  was  mentioned  thereia. 

"  The  question,  *  Whether  jmrt*!  eviden<?e  was  admissible  to  prove  such  raiaiake,for 
the  purpose  of  correcting  the  will  and  entitling  the  apptllnnt  to  tite  Gk>uceslef  estate, 
as  if  the  word  Gloucester  had  been  inserted  in  the  will,'  was  submitted  to  the  judges, 
and  Lord  Chief  Justice  Abbott  der  la  red  li  to  he  the  unanimous  opinion  uftliuae  who 
had  heard  the  argument,  that  it  could  rttft* 

"  As  well,  therefore,  upon  the  authority  of  the  cases,  and  more  particularly  of  that 
which  is  last  referred  t«),  as  upon  reason  and  principle,  we  think  the  evidence  offered  bj 
the  pla in tifi' would  be  inadmissible  upon  tne  trial  of  the  issue,  and  that  it  woukl,  tbere- 
fbre,  be  useless  to  grant  the  issue  in  the  terms  directed  by  tlie  vice  elm ucelkir." 


NOTE  940— p.  5SS. 

In  New- York,  Beaumont  v.  Fell,  stated  in  the  text,  seems  to  have  been  directly 
sanctioned  in  one  instance.  The  case  is  very  briefly  reported,  and  perhaps  imperfectly* 
According  to  the  rep<irt  it  appears,  that  a  bequest  was  made  to"  Corneha  TbotDp^'u'* 
without  any  other  description  beitig  added,  or  a  single  circumstance  appearing  »d  the 
face  of  the  will,  indicating  a  different  intent.  Caroline  Thomas  6led  her  bill  claio^ing 
the  bequest  as  intended  for  her.  The  defendants,  who  were  the  executory  admitted 
the  material  facts  charged  in  the  bill,  viz.  that  the  testatrix  had  been  dead  tvoyean 
and  that  no  person  by  the  name  of  Cornelia  Thompson  had  appeared  to  claim  the  k^ 
acy ;  that  they  believed  the  plaiotiflf  U  be  the  person  intended,  for  she  was  a  great 
favorite  of  the  testator,  &c.  &.c.  "The  chancellor,"  the  report  states,  ''upon  the 
Quthority  of  Beaumont  v.  Fell,  and  Bnidwin  v.  Harper,  Arohl.  974,  decreed*'  that  the 
]  mperty  bequeathed  should  be  conveyed  to  the  plaintiff.  (Tliomas  v.  Stevens,  4  Joba* 
Ch.  Rep.  607.) 

No  other  New- York  case  appears  to  have  gone  so  far.  In  Conolly  v.  Pardon,  (1 
Paige's  Rep.  291,)  the  testator  bequeathed  loAia  brother  Cormac  ConoUy,  andhittitf 
9  sters,  (naming  theroO  what  should  remain  of  his  money  after  certain  hequesth  ^ 
The  following  day  by  a  cikIicII  he  bequeathed  to  his  nephew  Cormac  Conolbj^  son  ^Ati 
brother  Cormac  ConoUy,  the  sum  of  $500/or  his  eccUsiattieal  educations  said  sum  t» 
b*  taken  from  what  he  had  bequeathed. to  his  brother  Cormae^  and  the  sisters*  It  turn* 
ed  out  that  the  testator  had  do  brother  named  Cormac,  but  had  a  nephew  by  that 
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Bune,  000  of  his  brother  Jaows  the  oomphiintnt ;  the  nephew,  at  the  date  of  the  will 
aid  codicil,  being  engaged  about  hia  claaaical  atudiea  in  Ireland  with  a  view  to  an  ec- 
deBJaslical  calling.  He  waa  the  only  nephew  by  that  name ;  and  the  complainant  waa 
the  oaly  brother  who  aurvived  the  testator,  unless  another  brother  named  Henry,  who 
left  the  fiunily  residence  in  Ireland  many  yeara  before,  and  who  had  not  been  heard 
ftom  nnoe,  wasatiil  living.  The  Ghancelbr  (Walworth)  held,  (hat  Jatnes  the  com- 
ptainaot  was  the  brother  intended,  and  decreed  accordingly.  He  said,  '^  the  reference 
io  this  devise  in  the  codicil,  and  the  description  of  his  nephew  as  theaon  ofhia  brother 
CoroMe,  «bo^  conclusiTcly  that  the  complainant  was  the  legatee  intended.  The 
cMes  are  very  contradictory  on  the  aubject  of  admitting  parol  evidence  to  correct  mis- 
takes io  testamentary  dispoaitions,  but  this  caae  steers  clear  of  those  where  the  admis- 
aioo  of  parol  evidence  has  been  most  restricted.  If  a  legacy  was  given  by  a  testator  to 
bis  brother  John,  and  it  turned  out  in  evidence  that  he  had  but  one  brother,  there 
oooid  be  00  ditmbt  that  the  latter  would  be  entitled,  because  the  description^of  hrother 
io  that  ease  would  alone  be  sufficient,  and  the  name  might  be  rejected  aa  surplusage." 
The  learned  chancellor  barely  referred  to  Thomaa  ▼.  Stevens,  supra,  aaying,  that 
there,  cbaocelior  Kent  went  much  further. 

CoQoDy  V.  Pardon,  supra,  was  decided  upon  the  principle  of  the  rule  faUa  demon- 
^rotto  son  fioee^.  It  is  characteristic  of  the  cases  within  that  principle  that  there  is  a 
Boffieieot  description  of  the  object  or  subject  intended,  independent  of  the  faUa  demon" 
<Mio.  Io  Smith  v.  Smith,  1  Edw.  Ch.  Rep.  189,  (S.  G.  on  appeal,  4  Paige,  S71,)  a 
legacy  was  left  to  Mary  S.,  wife  of  Nathaniel  S.  Maty  S.'s  husband  was  named  Abra- 
ham, and  Sarah  S.'s  husband  was  Nathaniel  S.  Upon  extrinsic  evidence  and  circum^ 
itances  it  was  held  that  Mary  S.  was  intended.  In  Vernor  v.  Henry,  8  Watts'  Aep. 
S85,  the  testator  had  given  a  legacy  to  Jame$  Femar  Henrys  describing  the  iegate«  as 
hii  a^Aeis  and  the  8on  of  EUxiAethi  a  deeeated  riiUr  of  the  tesiaUr,  James  Temor 
Heory  daimed  the  legacy,  as  did  also  Robert  R.  Henry.  It  appeared  in  evidence  that 
^lamea  was  not  the  nephew,  but  a  grand-nephew  of  the  testator,  and  instead  of  being 
the  800,  he  was  the  grandson  of  Elizabeth.  Robert,  on  the  otiicr  hand,  waa  a  nephew 
of  the  testator,  and  the  only  aon  of  Eliza  heth  who  waa  living  at  the  date  of  the  wiU. 
Upoo  the  extrinaic  evidence  adduced  the  court  decided  in  ik vor  of  James,  as  being  the 
penon  intended. 

The  fblbwing  case  in  which  the  court  rec<^nized  Beaumont  v.  Fell  as  suthority, 
^udedded  in  Kentucky,  A.  D.  1834.  A  testator  devised  to  his  wife  certain  slaves, 
fifteeo  in  number,  the  will  importing  a  designation  of  each  by  name.  In  this  de«gna« 
^  the  name  of'*  Phillis"  occurred  twice.  On  the  trial,  it  appeared  by  parol  proof, 
ihat  the  testator  at  the  date  of  the  will  owned  premdy  thenuimher  of  slav^  mention- 
^;  all  corresponding  in  name  with  those  described,  except  in  a  single  particular,  and 
^at  was,  that  he  owned  only  one  slave  named  PJUUjt,  but  owned  PMUp,  who  was 
iMt  mentioned  in  the  will,  unless  one  of  the  names  **PhiHis"  waa  intended  for  hinu 
^poo  the  proof  adverted  to  it  was  held,  that  PhUiip  passed  under  the  devise  in  ques- 
tiOQ.  (Tudor  v.  Terrell,  3  Dana,  47.)  The  court  of  appeals  in  giving  judgment 
>aid,  **  the  question  in  this  esse  is  not  whether  the  testator  intended  to  devise  to  his 
wife  thateoneerning  which  his  written  will  is  silent,  but  it  is,  what  is  the  true  Im- 
port, application  and  effect,  of  a  dause  contained  in  the  will  ?  Upon  this  point  there 
could  have  been  no  doubt,  had  no  extrinnc  iiietbeeo  proved.  But  when  it  waa  prov- 
Vol.  L»  •  m 
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ed  that  the  testator  owned  only  one  i^Iave  named  "  PhiHis"  the  manifest  eonw^aence 
XTM  a  latent  ambiguity  aa  to  i\'hat  slave  the  testator  intended  by  the  reiterated  name 
"Phillis)"  and  to  explain  or  settle  that  ambiguity,  parol  testimony  was  nndoubtedly 
competent."  They  then  considered  how  the  case  would  have  stood,  had  the  lesla- 
tor  owned  no  slave  except  one  called  Philip,  and  if  he  had  devised  to  his  wife  adme 
named  PhiUia.  Under  such  circumstances,  on  proof  that  he  owned  no  sbve  at  the 
date  of  the  will  save  Philip,  the  latter  would  pass.  (Id.  50.)  In  a  caseot'  that  im- 
pression it  would  seem,  that  the  term  dove,  on  reference  to  the  extrinsic  lacia  «ou&d 
be  a  sufficient  description  of  the  object  intended,  to  authorise  the  rejection  of  the  Bame 
as  having  been  inserted  through  mistake,  agreeably  to  the  maxim  faUa  demoM'tmk 
non  nocet.  (See  the  cases  on  that  subject,  supra.^}  The  learned  court,  however, 
without  noticing  the  maxim  adverted  to,  appealed  directly  to  Beaumont  v.  Fell,  ai 
an  authority  in  point  for  tlieir  conclusion  on  the  case  suppgaed.  '*  The  only  difier- 
ence,"thcy  said,  *' between  the  suppositious  case  and  the  actual  case,  or  between  the 
case  supposed  and  tliis  case,  is,  that  in  tlie  former,  the  testator  had  but  one  slave,  aad 
devised  but  one,  and  in  this  case  he  had  several  and  devised  several,  and  therefore, 
possibly  he  intended  not  to  devise  to  his  wife  as  many  by  one,  aa  are  enumerated  by 
name  in  the  devise  to  her;  and  liie  person  who  drew  the  will  may  have  inadverlootiy 
and  erroneously  written  PhiUii  twice,  and  thus  inserted  fiHeen  instead  of  fburieen 
names.  This  may  be  po^ibie,  but  it  is  not  probable;  and  if  we  can  ascertain  with 
satisfactory  certainty  that  there  is  no  mistake  in  the  number,  the  legal  consrqueoee 
roust  be  Uiat  the. mistake  was  in  writing  Philli$  instead  of  PAtJ^,"  &c.  They  then 
proceeded  to  notice  various  circumstaucea  connected  with  tlie  will,  and  the  extnaiie 
facts,  from  which  the  inference  of  the  mistake  bemg  in  the  name  instead  of  the  mm- 
her,  seemed  to  them  irresistible.  (Tudor  v.  Terrell,  S  Dana,  50,  1.)  The  case, 
therefore,  so  far  as  the  decision  itself  is  concerned,  may  in  principle,  be  fairly  classed 
among  those,  where,  afler  rejecting  tUefaUa  demon9tratio,cDough  remains  to  iodicate 
the  intent.  That  it  was  the  design  of  the  testator  to  give  his  wife  aU  theda9e$ke 
owned  ai  the  date  of  the  wUlt  the  court  held  to  be  dear;  and  if  he  had  directly  said 
so,  a  mistake  in  the  name  of  one  could  in  no  wise  be  allowed  to  frustrate  that  which 
was  otherwise  sufficiently  expressed  ;  especially  where  the  variance  in  respect  to  the 
name  was  so  slight,  (See  Wigram  on  £xtr.  £v.  122,  S.  Jackaon,  ex  dem.  Miaer, 
V.  Boneham,  15  John.  Rep.  326.) 

In  Dowset  v.  Sweet,  AmhI.  175,  a  legacy  was  to  John  and  Benedict,  sons  if  John 
Sweet ;  and  though  John  Sweet  had  only  two  sons,  viz.  Benedict  and  James^  the  lat- 
ter of  whom  it  appeared  the  testator  used  to  call  Jockey ,  held,  that  James  might  take. 
There,  af\er  rejecting  what  was  false  in  the  description,  enough  remained  to  indicate 
the  intent  of  the  testator,  and  justify  the  application  of  extrinsic  evidence.  So  where 
a  legacy  is  given  to  "  my  namesake,  Thonuu,  the  second  son  of  my  brother,"  and  lU 
testator's  brother  has  no  son  named  Thomas,  but  his  second  son  is  Wdliam«  the  second 
son  may  take;  (Stockdale  v.  Bushby,  19  Ves.  381.  S.  C.  Coop.  329 ;)  and  where  a 
devise  was  to  S.  H.  second  son  of  T.  H.,  but  in  fact  he  was  the  third  son ;  evidence 
of  collateral  circumstances  was  allowed  to  ascertain  wliether  the  testator  had  mis- 
taken the  name  or  not;  (Doe,  ex  dem.  Chevalier,  v.  Huthwaite,  SBarn.  k  AId.69i; 
•ee  as  to  this  case  Wigram  on  Extr.  Ev.  81 ;)  a  legacy  was  to  "Charles  Miller 
Stariden  and  Caroline  Eliz.  Standee,  legUimaU  too  and  daughter  of  Charles  StaodeOi 
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DOW  residing  with  a  company  of  playere ;"  and  their  elaim  was  aupported,  though  it 
appeared  they  were  iMegitimate ;  (Standen  v.  Standen,  ^  Yes.  Jun  589 ;)  a  legacy  to 
"the  Reverend  Charles  Smith  of  Siapl^^ford  Tawney,  in  the  couniy  of  Essex,  clerk," 
W88  sustained  as  a  legacy  to  the  Reverend  Richaru  Smith,  he  answering  in  other 
respecis  to  the  description  in  the  will.  (Smith  v.  Coney,  6  Yes.  42.)  ''  Margaret 
JicksiHi,  by  her  will,  gave  one-sixth  of  the  residue  of  her  personal  estate,  in  trust  to 
be  put  out  at  interest,  and  the  interest  to  he  paid  her  niece,  Mary  Bradwin,  for  I'fe, 
and  after  her  death,  one  moiety  of  the  one  sixth  to  he  paid  to  the  said  jMary  Brad- 
vm'«  ^nd-chiidren,  the  children  of  her  daughter  Mary,  at  their  age  of  31,  and  the 
other  oioiety  to  be  paid  to  Jhme,  the  daughter  of  her  suid  niece,  Mary  Dradwin.** 
Mary  Bradwin,  the  niece,  had  two  children,  viz.  Mary,  the  plaintiff,  who  was  never 
loarried,  and  Jinne,  who  married  one  B.,  and  died  before  the  making  of  the  will,  leav- 
ing two  children,  W.  and  K.,  who  were  also  pinintifis.  The  bill  claimed  one  moiety 
to  be  paid  to  the  plaintiff  Mary,  and  the  other  to  W.  and  R.,  alleging  that  the  testa- 
trix  so  Intended,  hut  by  roiatake  of  names  had  given  a  moiety  to  the  children  otMary 
who  never  was  married,  and  the  other  moiety  to  ^nne,  who  was  dead  at  the  time." 
Proof  was  made  that  the'  testatrix  was  eighty  years  old  when  she  made  her  will,  and 
lived  in  Derbyshire;  that  Mary,  the  niece  of  the  testatrix,  and  her  family,  lived  at 
St.  Albans,  in.Uertford8hire,  and  that  the  testatrix  had  never  seen  her  niece's  children 
or  any  of  the  grand-children.  His  Honor,  the  Master  of  the  Rolls,  decreed  according 
to  (he  bill.  (Bradwin  v.  Harpur,  Am  hi.  S74.)  The  reporter  has  added  to  the  case  a 
note  as  fulkiws;  '*  I  was  of  counsel  for  the  plaintiffs,  and  cited  Beaumont  v.  Fell,  and 
Dowsett  V.  Sweet ;  the  former  of  which  was  much  stronger  than  the  present  case,  as 
the  devisee  (?)  tliere,  was  described  by  her  name  only,  but  here  is  a  sufficient  certain 
^i^ription,  independent  of  that  part  which  is  mistaken ;  viz.  grand^children,  and 
daughter.  Y.  Plow.  191,  in  case  of  a  grant,  and  Dare  v.  Geary  in  chancery,  Iftth 
^'une,  1789,  in  case  of  a  will.  If  there  is  a  certain  description,  and  a  further  descrip- 
tion is  added,  It  is  immaterial  whether  the  additional  description  be  true  or  false/' 
(Id.  S75.)  The  case  of  Hodgson  v.  Hodgson,  2  Yern.  593,  may,  it  seems,  be  consider- 
ed one  of  inaccurate  description.  There  the  question  arose  upon  a  direction  in  a  will 
topay  £\(\Q^  vofiieh  the  testator  owed  by  band  to  one  Shaw.  The  money  was  not  d  ue  to 
Shaw,  but  to  Alice  Beck,  wife  of  one  Fitch ;  and  parol  evidence  was  allowed  to  ex- 
plain the  intent.  The  Lord  Chancellor  probably  considered  that  the  description, 
**£lOO  which  I  owe  by  bond''  was  sufficient,  and  that  the  misdescription  of  the  cred- 
^  Oii^it  be  rejected. 

lo  Jackson,  ex  dem.  Dickson,  v. Stanley,  10  John.  Rep.  1SS,  a  patent  io^^Damd 
Han^rford,  a  soldier,"  was  produced  by  the  plaintiffs  who  were  heirs  of  I7ante2Hun- 
S^ribrd,  and  claimed  as  such  ;  an  act  of  the  legislature  was  also  produced  by  them, 
recitiniT  the  giving  of  the  patent,  declaring,  moreover,  th&t  Daniel  Hungerford  was 
intended  thereby,  and  enacting  that  the  land  should  be  deemed  vested  in  him  in  the 
^nie  manner  as  if  he  had  been  named  in  the  patent.  The  balk)t  book  in  the  Secre- 
tary's office,  showed  that  the  Hungerford  intended  by  the  patent,  belonged  to  Mc- 
I^eao's  company  in  the  first  regiment,  and  proof  was  given  that  Daniel  served  in  Mc- 
Kean's  company,  but  that  no  such  person  as  David  Hungerford  ever  belonged  to  it. 
1'be  defendant  claimed  under  David  Hungerford,  and  proved  by  some  testimony  that 
be  served  as  a  soldier  in  the  New-York  line,  but  no  proof  was  adduced  showing  that 
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he  belonffed  to  either  of  the  two  regimentB  for  which  the  lands,  wheRoTtboK  in  ques- 
tion constituted  a  part,  were  appropriated.    The  jury,  under  the  direction  of  the 
judge»  found  a  verdict  for  the  pbtntiflf.    The  case  afterward  came  to  be  couideied  on 
motion  for  a  new  trial ;  and  the  verdict  was  sustained.    It  does  not  appear  veiy  dear- 
ly upon  which  of  the  two  grouods  pointed  out  by  the  learned  chief  justice,  wlio  de- 
livered the  opinion,  tlie  decision  waa  put»    At  p.  138,  it  is  affirmed  that  the  paleot  was 
either  void  by  means  of  the  misnomer^  or  the  parol  proof  supplied  and  oorrecled  the 
mistake^  and  in  either  ease  the  plaintifis  would  be  entitled  to  recover ;  for  if  the  iu»- 
nomer  avoided  the  patent,  then  the  title  remained  in  the  state  until  the  act  of  theVe- 
gislature,  which,  as  was  held,  was  to  be  regarded  in  the  light  of  a  legislative  grtaL 
Most  stress  undoubtedly  was  placed  upon  this  view,  for  at  p.  1S7,  the  chief  justke 
■peaks  of  the  patent  as  containing  no  description  or  demonstration  of  the  patentee  b^ 
yond  the  name,  and  that  being  false,  the  heirs  of  Dante/  H>  could  not  take^    Queie, 
however;  might  not  the  patent  itself  have  been  sustained  as  a  valid  grant  to  Dmd 
H.,  within  the  rule/olsa  demontiratio  turn  noeet  ?    Rejeoiing  the  word  JSovid,  the 
residue  of  the  description,  vias.  "  Hungerford  a  soldier,"  was  true.    And  even  coooed- 
ing  that  to  be  too  slight  a  manifestation  of  intent  to  justify  the  calling  in  of  cxtrioas 
evidence  to  help  and  apply  it ;  still,  aa  the  patent  probably  referred  to  the  act  noder 
which  it  issued,  the  latter  woukl  indicate  the  class  of  persons  (viz.  the  **  two  regimeDtt 
of  infantry''  spoken  of  in  the  case  at  p.  1S7)  for  whoae  use  the  lands  were  apprupii- 
ted ;  and  connecting  these  descriptions,  which  is  allowable  for  this  purpose,  (aonUe, 
per  Thompson,  C.  J.  IS  John.  Rep.  594,)  they  would  constitute  as  mnch  oertaioiy 
as  of\en  appears  in  this  class  of  cases.    Then,  if  on  extrinsic  enquiry  it  couki  be 
sliown  thfLt  David  never  belonged  to  either  of  the  regiments  mentioned,  and  Daniel  did, 
it  would  be  quite  safe  to  conclude  that  the  christian  name  was/aba  denonUraiia,  and 
to  reject  it  accordingly.    See  Jackson,  ex  dem.  Miner,  v.  Boneham,  15  John.  R^ 
396. 

The  above  cases  are,  in  the  main,  consistent  with  the  maxtm,/aiMi  iewmilretm 
fiofi  nocet ;  and  they  concur,  that  the  intentkin  of  the  maker  or  party  wbk^  the 
court  is  to  effectuate,  must  be  one  which  is  expressed  in  the  instrument.  Heooe,  in 
almost  every  instance  of  inaccurate  description,  where  the  inatrument  has  not  been 
held  void  on  that  account,  it  is  laid  down  as  indispensible,  that  afUr  rejecting  the  fal» 
demouMtriaio^  enough  of  certainty  must  remain  to  ascertain  the  object  or  sublet  matter 
intended.  Accordingly  in  Thomas  v.  Thomas,  6  T.  R.  671,  stated  post,  p.  596, 7,  of 
the  text.  Lord  Renyon  observed  **  When  the  rule  for  a  new  trial  was  moved  for,  I  al- 
luded to  the  maxim  faUa  demontttatie  non  noeet,  but  in  doing  so,  I  wished  that  tbe 
senae  oC  that  maxim  should  be  attended  to ;  I  have  always  understood  thai  such/sb* 
ifemoastrnrto  should  be  superadded  to  that  which  was  sufficiently  certain  before;  there 
must  be  constat  deper$(ma,  and  if  to  that  an  inapt  description  be  added,  though  ftbe, 
it  will  not  avoid  the  devise."  (6  T.  Rep.  676.)  See  alsathe  judgment  in  Miller  v. 
Travers,  staled  ante,  note  939,  p.  1964,et8eq.;  perHobart,C.J.,Hoh.  171;  Jacksoo, 
ex  dem.  Van  Vechten  v.  Sill,  11  John.  Rep.  218,  919,  990,  per  Thompson,  G.  J. 
Per  Weston,  J.  in  Wing  v.  Burgis,  I  Shepley's  Rep.  114;  and  per  Wilde,  J.  in  HaU 
V.  Leonard,  1  Pick.  31.  And  see  post,  note  949,  where  many  caaes  will  be  found,  al 
agreeing  that,  to  a  just  application  of  the  maxim  in  question,  a  sufficient  descriptioQ 
in  the  instrument^  after  rejecting  the  faka  demonnratio^  k  requisite.    In  Andrews  v. 
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DoImod,  1  Cox,  495,  a  legacy  of£6€0  wat  grveo  to  JameB,  son  of  Thomas  Andrewe 
oTEastcheap,  printer.  There  was  no  person  of  the  name  of  Thomas  Andrews  in 
Eastcheap,  hut  there  was  James  Andrews,  a  printer,  who  lived  there ;  he  had  one  86n 
named  Thomas  hy  his  first  wife,  who  was  rehited  to  the  testator;  he  had  also  a  son 
by  a  second  wife,  named  James,  who  was  in  no  manner  related  to  the  testator.  The 
plaintiff  in  this  cause  was  the  son  b^  the  first  wife,  who  claimed  the  legacy,  insisting 
that  the  testator  meant  *<  Thomas  the  son  of  James,"  instesd  of  *<  James  the  son  of 
Thomas;"  and  prayed  some  inquiry  respecting  these  circumstanses.  But  his  Hon- 
or, Sir  Lloyd  Kenyon,  said  that,  ^  though  there  were  cases  in  which  legacies  were 
left  to  persons  by  nick-namea,  and  eTidence  had  been  admitted  to  show  that  the  tes- 
tator sBuaily  ealied  them  thereby,  yet  he  thought  this  (the  present  case)  was  beyond 
all  preeedeat,  and  dismissed  the  bill."  Where  a  patent  was  to  Oeorge  Homenum^ 
aod  it  appeared  there  was  such  a  person  who  served  in  the  JWw-  Forfc  Ztne,  the  pa- 
tent moreover  containing  no  further  designation,  and  no  reference  to  military  services; 
held,  iK>t  admissible  to  prove  that  the  nsme  of  Charge  Hotmer^  a  soldier  in  the  JVVto- 
Tork  UMi  was  intended,  and  that  by  mistake  Oeorge  Hoiueman  was  inserted.  (Jack- 
son, ez  dem.  Houseman,  v.  Hart,  13  John.  Rep.  77.)  See  Jackson,  ex.dem.  Mancius 
r.  Lawton,  10  id.  38. 

The  defendant  in  ejectment,  however,  may  always  prove  that  the  patentee  named 
in  the  patent  upon  which  the  plaintiff  relies,  is  a  different  person  from  the  one  under 
whom  the  phintiff  claims,  thou^  bearing  the  same  name.  And  where  the  phiintiff 
introdoeed  and  claimed  under  a  patent  issued  pursuant  to  an  act  recited  in  it,  appro- 
priating certain  lands  as  military  bounty  lands,  and  the  plaintiff  proved  that  a  man 
binring  the  name  of  the  patentee  resided  at  Rhinebeck,  but  it  clearly  sppeared  by 
proof 00  the  part  of  the  defendant  that  the  person  at  Rhinebeck  had  not  been  a  sol- 
dier, held,  that  the  plaintiff  could  not  recover ;  and  this,  though  no  other  person  of  the 
name  of  the  patentee  was  shown  to  have  existed  otherwise  than  by  the  patent  itself, 
norpt  one  who  was  too  young  to  have  been  a  soMier,  or  to  be  the  person  described, 
(iacinoa,  ez  dem.  Sbultze,  v.  Goes,  tS  John.  Rep.  618.)  See  Jsckson,  ex  dem. 
Woodruff,  V.  Cody,  9  Cowen's  Rep.  140. 

It  will  be  seen  that  several  of  the  above  cases  present  instances  where  two  persons 
appeared  as  clahnants,  one  bearing  the  name  but  not  answering  to  the  rest  of  the  de- 
scription, and  the  other  exhibiting  a  complete  oorrespondenoe  as  to  every  part  of  the 
deicr^rtkm  except  the  name.  Such  were  the  cases  of  Smith  v.  Smith,  1  Edw.  Ch. 
J^p.|W,  and  Temor  v.  Henry,  8  Watts'  Rep.  885,  both  stated  supra,  p.  1869.  Thomas 
▼.  Thomas,  6  T.  R.  67 1 ,  stated  in  the  text,  p.  586,  7,  seems  to  belong  to  the  same  class. 
(See  Wigram  on  Extr.  £v.  84.)  In  these  cases,  though  the  words  of  the  instrument 
^  not  aacerUin  which  of  the  two  waa  meant,  they  describe  both.  The  extrinsic  evi- 
dence is  admitted  to  confine  the  language  within  one  of  its  natural  meanings.  The 
«>Qrt  merely  rejects;  and  the  intention  which  it  ascribes  to  the  party  who  made  the 
ioatrament,  remains  in  iu  If  after  going  to  the  ultimate  limit  of  extrinsic  enquiry, 
itisatin  left  uncertain  which  person  was  meant,  the  instrument  wiII,8o  far  at  all  events, 
be  deehred  void.  (See  Thomas  v.  Thomas,  supra ;  per  MoCoun,  vice  chancellor,  in 
Smith  V.  Smith,  1  Edw.  Ch.  Rep.  193;  per  Gibson,  C.  J.  in  Yemor  v.  Heniy^,  8 
WatU'  Rep.  898.)  See  as  to  eases  of  lands  equaOy  within  different  parts  of  the  de- 
"enption,  post,  note  94t.    As  to  the  nature  of  the  proof,  it  seems  that  the  same 
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rule  applies  which  obtains  where  the  entire  descriptioo  indifierenlly  embraces 
more  persons  or  sabjeots  than  one.  (See  ante,  note  9S9,  p.  1S69,  et  seq.;  aim  Smith 
V.  Smith,  1  EJw,  Ch.  Rep.  189 ;  Vernor  v.  Henry,  3  Watts'  Rep.  385;  Wigrsro  on 
Extr.  Ev.  78,  el  seq.) 

There  is  no  universal  rule  determining  absolutely  as  between  the  dengmtkn  \y 
Dame,  and  the  additional  particulars  of  description,  which  shall  yield,  where  two  per^ 
sons  are  shown  to  exist,  answering  respectively,  one  to  the  former  part  of  the  dewiip- 
tion,  and  the  other  to  the  latter.  Lord  Bacon  has  some  curious  observatiuns  to  show, 
that  in  the  absence  of  the  donee,  a  designation  of  him  by  name  is  the  more  worthy  in 
certainty ;  whence  a  legal  presumption  of  fact  arises  in  case  of  a  dtscrepaoce,  that  the 
fulsify  is  not  in  the  name,  but  in  the  added  particulars.  (Bacon's  Maxims,  Beg.  95. 
Per  Gibson,  C.  J.  in  Vernor  v.  Henry,  3  Watts'  Rep.  393.)  But  suppose  a  perwo 
corresponding  with  the  description  in  every  particular,  except  the  name,  should  appear; 
then,  in  the  absence  of  any  person  bearing  the  name,  the  presumption  would  be  that 
the  mistake  lay  in  the  desfgnation  by  name.  And  where  both  appear^  the  aane, 
or  the  other  part  of  the  description,  may  prevail,  according  as  the  extriasic  circum- 
stances shall  show  the  mistake  to  be  in  the  one  or  the  other.  (Vernon  t.  Henry,  S 
Watto'  R.  393,  3,  4.    Smith  v.  Smith,  1  E>tw.  Ch.  Rep.  189,  et  seq.) 

In  respect  to  the  case  mentioned  in  Andrews  v.  Dobson,  supra,  of  a  nickname  or 
other  reputed  designation,  the  principle  upon  which  parol  evidence  is  admitted  aeeins 
identical  with  that  which  allows  an  enquiry  into  the  circumstances  surrounding  the 
maker  of  the  instrument  wiih  a  view  to  a  right  interpretation  and  appiicatioDof  the 
language  which  he  has  used.  It  is  consistent  with  the  office  of  exposition  in  the  stritt- 
est  sense ;  and  though  declarations  of  the  party,  &.c.  are  freely  admitted,  they  are  net 
allowed  to  prove  intention  as  an  independent  fact,  but  merely  to  explain  and  evolve  the 
meaning  of  a  description,  prima  facie  obscure,  but  certain  enough  when  construed  is 
reference  to  extrinsic  circumstances.  No  intention,  save  one  sufficiently  expressed,  is, 
in  such  cases,  allowed  to  be  proved.  (See  Parsons  v.  Parsons,  1  Ves.  juo.  366;  Powell 
V.  Biddle,  3  Dall.  70;  fklge  v.  Salisburry,  Ambl.  70;  Dowsett  v.  Sweet,  id.  175; 
Baylis  v.  The  Attorney  General,  3  Atk.  339 ;  Maybank  v.  Brooks,  1  Bro.  C.C.84; 
Goodinge  v.  Goodinge,  I  Ves.  sen.  330;  Rivers'  case,  1  Atk.  410;  Groundeov. 
Gierke,  Hob.  33.  See  per  Gibson,  C.  J.  in  Commercial  Bank  v.  Clapier,  3  Rawle's 
Rep.  339.)  Upon  the  like  principle  and  evidence,  a  call  in  an  instrument  forCtoqgh 
Overton's  survey,  may  be  shown  to  have  been  intended  for  the  survey  of  another  per* 
son»,but  that,  at  the  time,  it  was  known  as  the  survey  of  Clough  Overton*  (See  Ses/i 
heirs  v.  Walton's  devisee,  5  Monroe,  368,  9.)  Where  land  was  conveyed  to  Ela» 
Ann  Casting  which  was  the  name  of  Eliza  Ann  Seanlan  before  her  marriage,  parol 
evidence  was  held  admissible  to  show  that  the  person  bearing  the  latter  name  was  tlie 
one  intended,  that  tlie  grantor  knew  her  belbre  her  marriage,  but  was  not  a  ware  of  the 
fact  oC  her  marriage,  and  that  there  was  no  other  person  of  the  name  used  in  the  deed. 
(Scanlan  v.  Wright,  13  Pick.  533.)  The  court  regarded  this  as  the  common  case  oft 
person  known  by  different  names.  (Id.  530.)  It  has  been  said  that  if  a  bond  be  to 
A.  B.  instead  of  C.  D.,  the  latter  may  sue  upon  it,  alleging  and  praving  thtt  it  was 
given  to  him  by  the  name  of  A.  B.  (Per  Taylor,  J.  in  Thompson  v.  Giay,  3  Stewart 
&  Porter,  65.)    But  quere ;  unless  G.  D.  was  known  by  the  name  of  A.  B.  also,  or 
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there  was  some  additional  description  beyond  the  name,  by  which  C.  D.  could  be  iden- 
ti6ed. 

The  reader's  attention  should  here  be  recalled  to  fieeumont  v.  Fell,  cited  in  the  text, 
sod  Thomas  v.  Stevens,  stated  a  I  the  commencement  of  this  note.  It  is  obviously  im« 
poMible  to  bring  those  cases  within  the  range  of  any  principle  judicially  sanctioned  by 
other  decisions.  They  are  directly  at  variance  whh  all  that  numerous  host  of  authori- 
ties which  deolan;,  that  a  will  to  be  valid  must  expreas  the  intent  of  the  testator;  and 
tbst  if  auch  intent  be  not  expressed  thb  will  must  be  adjudged  void.  Tbis^ruJe,  which 
oeoeaMrily  confines  the  office  of  extrinsic  evidence  to  an  exposition  of  the  meaning  of 
the  language  in  the  instrument,  with  the  single  exception  of  descriptions  eqqally  appli- 
oable  to  more  than  one  peraon  or  thing,  has  been  recognised  and  acted  upon  ao  often 
as  to  have  acquired  the  (brce  and  familiarity  of  an  axiom.  (See  the  cases  post,  note 
948.)  In  Beaumont  v.  Fell  and  Thoabas  v.  Stevens,  however,  not  only  was  the 
ioteut  judicially  ascribed  to  the  testator  unexpressed,  but  a  contrary  intent  was  mani- 
feated. 

Upott  the  like  reason  these  cases  must  be  set  down  as  incapable  of  being  sustained, 
cooai&teot  with  the  doctrine  of  inaccurate  description;  for  nothing,  as  we  hsve  seen,  is 
clearer,  than  that  the  authorities  relating  to  the  rule,  faha  demoMtraUo  nan  noeet 
require,  as  a  condition  to  its  application,  that  alter  rejecting  the  erroneous  pen  Of  the 
description,  a  tmffieunt  indiuUion  of  theinientum  BhaU  remain  on  the  fate  of  the  »»- 
itrsmejU,  &c.  (See  the  cases,  supra,  relating  to  insccurate  description ;  also  those 
post,  note 943;  and  the  judgment  in  Miller  v.Travers,  ante,  note  9S9,  p.  1S64  et  seq.) 
But  in  Beaumont  v.  Fell,  and  Thomas  v.  Stevens,  the  entiie  description  was  false,  and 
after  rejecting  it  no  expression  of  intent  was  left.  In  the  lormer,  the  master  of  the  rolb 
expressly  conceded  that  there  was  no  addition  of  certainty  to  help  tlie  case.  (3  P. 
Wma.  141) 

It  will  be  seen,  post,  p.  639  of  the  text,  that  in  the  case  of  a  will,  evidence  is  inad- 
miasible  to  supply  a  toul  blank  left  for  the  devisee's  name.  Suppose  the  omission  to 
inserts  name,  actually  selected  by  the  testator,  happened  through  mistake,  and  that 
thii  could  be  clearly  proved ;  would  the  court  be  going  (brther  in  treating  the  name  as 
ioaerted,  tlian  was  done  in  Beaumont  v.  Fell,  and  Tliomas  v.  Stevens,  where  one  name 
fniM tvktUuted  for  another?  The  real  legatees  were  no  more  in  the  respective  wills 
io  the  latter  cases  than  in  the  former.  **  It  would  be  thought  strange  advice  to  be 
given  to  professional  gentlemen,  that  if,  in  preparing  a  will  they  should /orget  the  name 
of  a  legatee,  they  should  insert  any  name,  rather  than  leave  a  blank  lor  the  right  one." 
The  mere  circumstance  that  tlie  mistake,  in  the  caae  of  a  blank,  is  j^aTent,  and  inBeau- 
Qoot  V.  Fell  and  Thomas  v.  Stevens  the  difficulty  was  latent^  will  scarcely  satisfy  the 
enquirer  who  looks  beyond  the  letter  of  a  technical  rule.    ( W  igram  on  £x  tr.  £v.  98, 9.) 

What  is  there  to  distinguish  Beaumont  v.  Fell  and  Thomas  v.  Stevens^  from  the 
«Me  of  Miller  v.  Travers,  stated  ante,  note  9S9,  p.  1364?  In  the  former,  the  testator. 
in  every  particular  misdescribed  the  legatee  intended ;  while  in  Miller  v.  Travers  he 
iDisdeacribed  the  estate  intended.  And  if^  as  seems  to  be  the  rule,  there  is  no  differ- 
ence between  a  misdescrifHion  of  the  person  who  is  to  take,  and  a  misdescription  of  the 
thing  devised  or  bequeathed,  XTudor  v.  Terrell,  3  Dana,  47,  50,)  all  the  arguments  in 
the  judgment  of  Miller  v.  Travers  seem  to  bear  with  resistless  force  against  the  cases 
under  consideration.    (See  also  the  judgment  of  Thompson,  C.  J.  in  Jackson,  ex  dem* 
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YaD  Veebten,  ▼.  Sill,  11  John.  Rep.  918,  919.)    It  is  true  the  case  of  Betonoiit  y. 
Fell  proceeds  upon  ao  assumed  distinction  between  a  grant,  or  a  deiriie  of  lioda,  and 
a  legacy.    The  master  of  the  rolls,  in  giving  jodgment,  expressly  said— ^iTtbii  bid 
been  a  grant,  nay  had  it  been  a  devise  of  land,  it  bad  been  void  by  reasoaoftbeiDii* 
take  both  of  the  christian  and  surname ;"  and  again,  *<  By  she  common  law,u  «d  tt 
by  the  statute,  a  devise  of  land  ought  to  be  in  writing,  and  there  would  faanlieeniio 
writing  to  entitle  Gertrude  Tardley,  had  this  been  a  devise  of  btod  ;  but  this  bosg  t 
bequest  of  a  personal  thing,"  fcc  made  it,  he  said,  **  a  difierent  case,  and  aioriginljr 
a  bequest  of  a  legacy  was  governed  by  and  construed  according  to  the  ruleB  of  the 
civil  canon  law,  so  shall  it  be  after  making  the  statute  of  frauds,  provided  there  be  s 
will  in  vrnting."    (9  P.  Wms.  140.)    This  distinction,  however,  seems  to  be  repudi- 
ated.   (Wigram  on  Eztr.  £v.  99,  S,  et  seq.    1  Story's  Eq.  190, 1,  and  nota  (1)  isd 
(9).)    See  also  post,  p.  548  of  the  text.    It  is  however  worthy  of  remark,  as  sbowi^ 
how  far  learned  judges  have  suffered  themselves  to  be  misled  by  Beaumont  v.  FcO,  tbit 
Lord  Kenyon  and  Sir  James  Mansfield  both  cited  it  as  applicable  to  devises  of  ludi, 
notwitbstsndiiig  the  distinct  concession  of  the  msster  of  the  rolls,  as  above,  to  the  coo- 
trary.    (See  per  Lord  Kenyon  in  Thomas  v.  Thomas,  6  T.  R.  617;  and  per  Sir 
James  Mansfield  in  Doe,  ex  dem.  Chichester,  v.  Oxendeo,  8  Taunu  156.) 

On  the  whole,  it  seems,  from  the  entire  course  of  recent  adjudication  in  Englsodrtbit 
Beaumont  v.  Fell  is  treated  there  as  anomakius,  and  opposed  to  sound  principle.  (See 
Wigram  on  Extr.  Ev.  9d  ed.  and  the  observations  there  made  in  respect  to  thii 
case.)  The  case  of  Thomas  v.  Stevens,  we  spprehend,  will  hardly  be  able  to  exempt 
itself  from  a  similar  fate. 


NOTE  941—p.  583. 

The  ease  of  Selwood  v.  Mildmay,  stated  In  the  text,  seems  reierrible  to  the 
bead  of  inaccurate  description,  but  it  is  certainly  an  extreme  one.  (See  what  is  aid 
of  it  in  Miller  v.  Travers,  ante,  note  989,  p.  1866, 7.)  The  stock  described  is  the  will 
was  "  stock  in  the  four  per  cent  annuities  of  the  Bank  of  England  ;*'  this  the  te8tatDr,at 
the  time  of  making  his  will,  bad  sold  out,  and  he  then  owned  no  four  per  cent  stock  what- 
ever ;  but  the  proceeds  of  his  lour  per  cent  stock  he  bad  invested  in  long  aniiiiiii0i»aod 
the  court  slbwed  evidence  to  apply  the  description  in  the  will  so  as  to  carry  the  latter. 
It  Is  difficult  to  see  in  what  point  any  correspondence  existed  between  the  deacriiilion 
and  the  subject  intended.  (See  Wigram  on  Extr.  Ev.  79, 80.)  The  principle  upoo 
which  Selwood  v.  Mildmay  proceeded,  therefore,  however  correct  in  itself,  waa  alto- 
gether misapplied,  and  the  case  seems  one  which  ought  not  to  be  ibUowed  io  apeeie. 
(Id.  198,  4.) 


NOTE  949-.p.  688. 

The  case  of  Goodtitle,  dem.  Radford,  v.  Southern,  stated  in  the  tnt,  seems  ftlihr 
within  the  principle  of  inaccurate  descriptbn.  A  just  constructbn  of  the  will  seemed 
to  require,  that  the  words  referring  to  the  occupation  of  the  fiirm  should  not  cootraltbe 
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ibrmer  part  ofthe  description,  *<  ail  that  my  farm  €aUed  Trogue^s  farm,"  And  theae 
coostiiuted  a  sufficient  description,  after  rejecting  the  falsa  demonstralio,  (See  Miller 
T.  Travers.  ante,  note  939,  p.  1364,  et  seq.) 

Tbe  case  of  Day  v.  Trigg,  1  f .  Wms.  2fl6|  ranges  itaell' precisely  within  the  same 
class.    (See  id.  p.  1367.) 

Iti  a  recent  case  there  was  a  lease  of  "  all  that  part  of  the  park  called  or  known  by 
the  oame  of  Blenheio),  or  Wocxistock  Park,  situate  and  being  in  the  county  of  Oxford) 
and  DOW  in  the  occupation  of  one  R.  S.,  lying  in  a  direct  line  across  the  said  park  from 
the  gate  erected,  &c.  (setting  out  the  abuttals,)  togethe  with  the  larm  houseB,  &c.  be- 
loDgiflgor  appertaining  to  the  said  premises,  and  which  are  now  in  the  occupation  of 
the  said  R.  S."  It  was  held,  that  the  land  passed  under  the  lease  which  was  com- 
prised within  the  description  by  the  abuttak,  though  not  in  the  occupation  of 
R.  S.  (Doe,  ex  dem.  Smith,  v.  Galloway,  6  B»rn.  &  Adol.  43.)  Further  as  to  the 
Eogiisb  doctrine  of  inaccurate  description,  see,  3  Roll.  Abr.  53,  lit.  Grant,  P.  14 ;  Vin. 
Abr.87,  Grant,  Q..;  Doddringtoo'scase,  3  Coke's  Rep.  33;  Door  v.  Geary,  1  Vea. 
seo.  316;  Hampshire  v.  Pierce,  3  id.  216;  Dobson  v.  Waterman,  3  Ves.  309 ;  Druce 
▼.  Davison,  6  Ves.  83 ;  Penticost  v.  Lee,  2  Jac  &  Walk.  307 ;  Evans  v.  Tripp,  6 
Mad.  91 ;  Doe,  ex  deon.  Gore,  v.  Langton,  3  Barn.  &  Adol.  680. 

The  American  cases  abound  with  illustrations  in  respect  to  the  doctrine  of  inaccu* 
rate  description  of  lands.  If  one  grant  his  house  in  d.^  whieh  formerly  belonged  fo 
R.,aDd  it  turns  out  that  the  grantor  had  at  the  time  but  one  house  in  A.,  it  shall  pass, 
though  it  never  belonged  to  B.  (Den,  ex  dem.  Proctor,  v.  Pool,  4  Dev.  Rep.  374.) 
ir  ooe  grant  Whiteacre  by  name,  and  adds  by  way  of  further  description  that  it 
(leaeeoded  from  his  father ;  Whiteacre  shall  pass,  though  it  descended  from  the  mother; 
^vse  it  was  sufficiently  identified  before.  (Den,  ex  dem.  Riddick,  v.  Leggat,  S 
Murph.Rep.  643.  Den,  ex  dem.  Proctor,  v.  Pool»  supra.)  If  a  deed  call,  for  land 
lying  ia  the  county  of  C,  describing  it  by  courses,  distsnces  and  monuments,  snd  it 
tomsoat  that  the  lands  lie  in  another  county,  that  part  ofthe  description  may  be  re- 
jected aod  the  rest  take  effect.  (Boardman  v.  Reed's  lessees,  6  Peters'  Rep.  344, 9. 
Barcby  v.  Howell's  lessee,  id.  511.  Stringer  ▼.  Young's  lessee,  3  id.  830,344.) 
Where  the  premises  were  described  by  a  number,  and  then  monuments,  courses  and 
distanees.  were  given ;  it  appearing  that  at  the  time,  the  grantor  owned  no  lot  uf  that 
number,  but  owned  another  lot,  falling  exactly  within  the  other  parts  of  the  descrtp-* 
tioo;  held,  that  the  number  in  the  description  should  be  rejected  osfalsademonaraHOj 
and  effect  be  given  to  the  residue.  (Jackson,  ex  dem.  Mc^^aughton,  v'.  Loomis,  18 
John.  Rep.  81.  See  S.  C.  on  error,  19  id.  449.)  So,  on  the  other  hand,  it  appearing 
that  the  grantor  did  not  own  the  land  comprised  within  the  description  by  monuments, 
courses  and  distances,  but  did  own  lands  correspondmg  with  the  number,  lield  that  the 
latter  should  pass.  (Lush  v.  Druse,  4  Wendell,  313.  Jackson,  ex  dem.  Smith,  v. 
Harsh,  6  Co  wen's  Rep.  381.)  Where  land  was  described  as  lying  on  Cedar  creek, 
vstertof  Broad  river,  and  monuments  &c.  were  added  by  way  of  further  description; 
it  appearing  that  no  such  land  could  be  found  on  the  river  named,  held  that  effect  sliould 
^  given  to  the  remainder  ofthe  description,  and  it  might  be  shown  that  the  land  lay 
on  Catawba  river.  (See  Middleton  v.  Perry,  3  Buy's  Rep.  641,  in  connection  with 
abatis  said  of  it,  1  Noit  &  McCord's  Rep.  3(>1,  8.  See  also  Chapman  v.  Doe,  3 
I«t(Ch.  839.)  Where  land,  afet  off  on  a  levy,  was  described  as  part  of  lot  No,  3«  in  a 
Vol.  L»  173 
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desi^ated  range,  and  as  being  m  the  wutheatt  comer  of  that  part  (ffthelotvhick  the 
judgment  debtor  bought  of  Harvey  Wait,  to  which  a  further  description  w«8  added  de- 
signating the  land  intended  by  courses,  distances  and  monuments;  it  appearing  that 
the  debtor  had  purchased  no  land  of  Harvey  Wait,  but  that  he  owned  land  agreeing 
with  the  description  in  other  particulars ;  held,  that  the  above  words  in  italtea  might  be 
rejected  bs falsa  demonstration  and  the  rest  of  the  description  take  effect.  (\Nipg  v. 
Burgis,  1  Shepley's  Rep.  111.)  A  testator  devised  "  my  whole  share  of  all  the  lands  I 
own  which  lies  along  Schoharie  creek,  which  is  connected  with  or  belonging  to  the 
old  farm,  and  known  by  the  name  of  Ten  Eyck's  patent;"  held,  that  a  farm  of  the 
testator  lying  along  the  creek  mentioned,  but  not  known  as  Ten  Eyck's  patent,  would 
paas.  (Doe  v.  Roe,  1  Wendell,  541.)  Many  other  cases  have  held,  that  where  the 
subject  matter  of  a  deed  of  land  can  be  identified  by  its  name,  and  other  calls  in  tbe  in- 
strument, the  addition  of  false  particniars,  by  way  of  further  description,  will  not  avoid 
the  conveyance,  but  must  be  rejected  as  having  been  inserted  through  raisapprehen- 
sioD  or  inadvertence.  (See  Den,  ex  dem.  Belk.  v.  Love,  1  Dev.  &  Batt.  65.  Dea, 
ex  dem.  Riddick,  v.  Leggatt,  3  Murph.  Rep.  539.    And  see  the  cases  infra.) 

In  the  application  of  this  doctrine  to  instances  where  a  subject  matter  is  fomd^ 
which  may  satisfy  either  part  of  a  repugnant  or  contradictory  description,  but  not  the 
whole,  that  part  of  the  description,  which,  according  to  settled  principles  of  coo8ln;^ 
tion,  is  presumed  to  express  with  most  certainty  the  intention  of  the  parties,  Bball 
prevail  over  others  of  less  importance.  Accordingly,  where  a  deed  of  lands  describes 
the  subject  matter  by  monuments  clearly  identified,  such  as  a  river,  a  8pring,a  stream, 
a  mountain,  a  marked  tree,  or  other  natural  object;  and  courses,  distances  and  quao* 
thy,  are  likewise  inserted,  which  disagree  with  the  monuments,  the  descripfioD  by 
monuments  shall,  in  general,  prevail.  For  it  is  more  likely  tliat  a  party  purchasiagor 
selling  land  should  make  mistakes  in  respect  to  course,  distance  or  quantity,  than  in 
respect  to  visible  objects;  which  latter,  from  being  mentioned  in  the  deed,  are  pre- 
sumed to  have  been  examined  at  the  time.  (Pernam  v.  Weed,  6  Mass.  Rep.  131. 
Howe  V.  Bass,  2  id.  380.  Jackson,  ex  dem.  Erwin,  v.  Moore,  6  Cowen's  Rep.  706; 
S.  C.  on  error,  4  Wendell,  58.  Jackson,  ex  dem.  Young,  v.  Camp,  1  Cowen's  Rep. 
605.  Jackson,  ex  dem.  Ten  Eyck,  v.  Frost,  5  id.  846.  Doe,  ex  dem.  Arden,  t. 
Thompson,  id.  871.  Jackson,  ex  dem.  Livingston,  v.  Barringer,  15  John.  Rep.  471. 
Mann  v.  Pearson,  2  id.  40.  Jackson,  ex  dem.  Staring,  v.  Defendorf,  1  Cain.  Rep. 
493.  Preston's  heirs  v.  Bowmar,  6  Wheat.  580.  Newson  v.  Pryor's  leswe, 
7  id.  7.  Jackson,  ex  dem.  The  People,  v.  Wendell,  5  Wendell,  144.  S.  C. 
on  error,  8  id.  193.  M'lver's  lessee  v.  Walker,  4  Wheat.  444.  Dogan  v.  Seekright, 
4  Hen.  &  Munf.  1^5.    Jackson,  ex  dem.  Craigie,  v.  Wilkinson,  17  John.  Rep.  147. 

V.  Beatty,  I  Hayw.  Rep.  376.    Jackson,  ex  dem.  Havens,  v.  Spragwe,  I 

Paine's  Rep.  494.  Worthington  v.  Hylyer,  4  Mass.  Rep.  205.  Francis  v.  Hailerig's 
Ex'rs,  1  Marsh,  Ken.  Rep.  96.  Lawless  v.  Jones,  id.  16.  Wishart  v.  Cosby,  iJ. 
882.  Helm  v.  Small,  Hard.  Rep.  369.  Baker  v.  Seekright,  1  Hen.  &  Munf.  177. 
White  V.  Egan,  1  Bay's  Rep.  247.  Herliert  v.  Wise,  3  Call's  Rep.  209.  Marshall 
v.  Currie,  4  Cranch,  172.  Jackson,  ex  dem»  Rogers,  v.  Gardinier,  7  John.  Rep.  3i7. 
Thompson  v.  Gray,  2  Stew  8t  Porter,  60.  Wing  v.  Burgis,  1  Shepley's  Rep.  111. 
Vose  V.  Handy,  2  Greel.  Rep.  322.  Alshire's  lessee  v.  Hulse,  1  Wright's  Rep.  171. 
Dhiooweth  v.  Haskell's  lessee,  8  Peters'  Rep.  96.  Den,  ex  dem.  Reed,  v.ScLeock,S 
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Biv,  Rep.  415,  Tymasoo  v.  Bates,  14  WcndelJ,  671,  675,  6,  7,  et  8eq.  Jacksont 
ei  «iem.  EHwe,  v.  Brilton,  4  Wemlell,  5a7.  Barclay  v.  Howeirs  lessee,  6  Peters'  Rep* 
493,  510,  511.  B.nrdTDan  v.  Rt^ed's  lessee,  id.  333.  Jackson,  ex  dem.  Suf- 
fern,  v.  McConDcll,  19  id.  175.)  Where  land  is  designated  by  a  name,  as  Quick' 
$<de,  and  then  a  description  by  metes  and  bounls  is  added,  which  includes  more  than 
Quicksale,  the  latter  description  shall  prevail  over  the  former.  (See  Mundeli  v.  Hugh, 
2  G II &  John.  205.  Uiwkins  v.  Hanson,  1  Harr.  &  McHen.  533.  Hall  v  Gettings, 
3Hirr.  &  John.  112.)  The  ro)niim?nts  which  shall  control  course,  distance,  &c 
under  such  circumstances,  may  be  any  objects  which  are  visible,  fixed,  and  clearly  as- 
certained; as  the  lands  of  other  individuals,  or  their  corners.  (Howe  v.  Bass,  3  Mass. 
Rep.  SSO.  Pernaro  v.  Wead,  6  id.  131.  Wendell  v.  Jackson,  ex  dem.  The  People, 
8  Wendell,  190.)  A  clearing  \9  within  the  rule.  (Jackson,  ex  dem.  Butler,  v.  Wid- 
ger,  7  Coweu's  Rep.  723.  See  Wendell  v.  Ja  jkson,  ex  dem.  The  People,  8  Wendell, 
190;  Tymason  v.  Bates,  14  id.  690^)  So  is  a  stakes  a  posty  a  stone,  &c.  (Jackson, 
ex  dem.  Roberts,  v.  Ives,  9  Cowen's  Rep.  661.  Alsiiire  v,  Hulse,  1  Wright's  Rep. 
172.  Jackson,  ex  dem.  The  People,  v.  Wendell,  5  Wend.  142,  146.  S.  C.  on  error, 
8  id.  183.)  A  highway,  also.  (Rich  v.  Rich,  16  Wend.  663.)  Where  a  grant  de- 
scribes a  line  as  running  on  a  designated  course,  from  an  ascertained  point,  *'  up  and 
along  a  certain  stream;."  the  line  must  f(>llow  the  stream,  though  that  mvolve  a  de- 
panure  from  the  course  called  for.  (Jackson,  ex  dem.  Ten  Eyck,  v.  Frosi,  5  Cow. 
eu's  Rep.  346.)  And  where  a  deed  describes  a  line  as  running  aerosM  a  river,  or  stop- 
ping al  a  river,  you  must  go  across  the  river  in  the  first  case,  and  stop  at  it  in  the 
other,  notwithstanding  the  course,  distance,  and  quantity,  desrgneted  in  other  parts  of 
tlie  description,  may  not  correspond  with  such  running.  (Newsom  v.  Pryor,  7  W  heat. 
Hep.  7.)  Where  a  line  was  described  as  running  from  one  land-mark  to  another, 
aod  the  descripuoD  referred  to  do  intermediate  monument,  nor  any  bevel  or  curve  line ; 
held,  that  the  line  must  be  run  straight  between  the  designated  termini,  without  regard 
to  either  course  or  distance.  (Dogan  v.  Seekright,  4  Han.  &  Monfl  125.  Allen  v. 
Kingsbury,  16  Pick.  235.) 

The  monuments  which  are  to  exert  this  controlling  Hifiueuce  over  course,  distance, 
&c.,  where  land  is  found,  which  may  answer  either  part  of  the  description,  must,  in  gen- 
eral, be  called  for  by  the  instrument.  (Per  Walworth,  Chancellor,  in  Tymason  v.  Bates, 
U  Wend.  671,  680.  Reed  v.  Shenok,  2  Dev.  Rep.  415.  See  Boardman  v.  Reed's 
lessees,  6  Peters'  Rep.  341,  2.)  Some  cases,  however,  especially  in  North  Car- 
olina, have  gone  furthe'T;  holding,  that  where  a  deed  describes  the  land  by  courses 
and  distances  only,  and  old  marks  are  found  on  the  ground,  corresponding  in  age,  as 
well  as  can  be  ascertained,  with  the  date  of  the  deed,  and  so  nearly  agreeing  with 
the  courses  and  distances,  that  they  may  be  well  supposed  to  have  been  made  for  its 
lH)undarie8,  the  marks  shall  be  taken  as  the  termini  of  the  land.,  (Per  Henderson, 

C.  J.  in  Reed  v.  Shenck,  2  Dev.  Rep.  417.    v.  Beatty,  1  Hay w.  Rep,  876,  7. 

See  Baker  v.  Seekright,  1  Hen.  &  Munf.  177.)  But  these  decisions  have  been  regret- 
ted, and  are  difiicult  to  be  maintained.  Where  a  subject  matter  is  found,  answering 
the  description  by  courses  and  distances,  and  there  is  nothing  in  the  deed  from  which 
a  different  inient  can  be  inferred,  than  that  so  expressed,  upon  what  principle  can  lite 
description  be  limited  by  matters  aliunde,  and  in  respect  to  which  the  deed  is  silent? 
I'o  esUend  the  operation  of  the  deed  in  such  case,  so  as  to  embrace  lands  not  within 
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the  oour8es''and  distaDoes,  Beems  ttilt  more  anomalous  and  objectionable.  *^For  what 
passes  the  land  not  included  by  tlie  description  in  the  deed,  but  included  by  the  mark- 
ed termini  ?  Not  the  deed ;  for  the  deKcripdon  contained  in  the  deed  don  not  com- 
prehend it.  It  passes,  therefore,  by  parol,  or  by  a  mere  presumption."  (Per  Header- 
son,  C.  J.  in  Reed  v.  Shenck,  2  Dev.  Repw  417.)  In  Jackson,  ex  dem.  LivingBtoo,  t. 
Freer,  .17  John.  Ren.  29,  the  parties  were  held  lo  be  governed  by  thelioeBaclttiUynin, 
and  marked  on  the  gmund  ;  but  there,  the  description  was  by  reference  to  a  map  on 
file,  which  the  cuurt  deenied  a  virtual  reference  to  the  field  book,  or  original  sorvey, 
accnmpanytng  the  niap.  The  case,  therefore,  proceeded  on  the  principle  that  the  lincB 
marked  on  the  ground,  were  in  efiect,  called  (br  by  the  patent,  and  hence  should  eoa- 
trol  the  course  and  distance  mentioned  in  the  map.  (See  also  per  Cowen,  J.  io  Rich 
▼.  Rich,  16  Wend.  677.  Mclvei's  lessee  v.  Walker,  4  Wheat.  Rep.  444.  Buttee  Jack- 
son, ex  dem.  Overacker,  v.  Cole,  16  John.  Rep.  256.)  In  Mclver's  lessee  v.  Walker,  4 
Wheat.  445,  447,  8,  supra,  tl)e  propottition  seems  to  have  been  distinctly  recognizedi 
that  if  there  is  nothing  in  the  deed  to  control  the  call  for  course  and  distance,  the 
land  must  be  located  by  the  courses  and  distances,  according  to  the  magnetic  meridian. 

So  where  there  is  a  call  for  monuments,  which  are  so  defectively  described,  as  to  be 
incapable  of  being  identified;  e.  g.  a  beech  tree  without  any  mark,  standing  among 
a  number  of  trees  of  the  same  irenus.  (See  Greenup  v.  Lyne's  heirs,  2  Bibb's  Refk 
86».  Ciiinoweth  v.  Haskell's  lessee,  8  Peters'  Rep.  96.  Alshire  v.  Hube,  1  Wright'i 
Rep.  171.) 

So,  of  course,  if  the  monuments  called  for,  though  sufficiently  described,  are  gone, 
and  their  orisrinal  location  cannot  be  ascertained.  (Tymason  v.  Bates,  14  Wend.  677. 
per  Walworth,  Chancellor.  Linscott  y.  Fernald,  5  Greenl.  Rep.  508.  Jacksoo,  ex 
dem.  Ellice,  v.  Britton,  4  Wehd.  507.  Alshire  v.  Hulse,  1  Wright's  Rep.  171.)  Io 
respect 'to  hearsy  and  declarations  in  ascertaining  the  position  of  ancient  roonumeots, 
&c.,  see  ante,  note  477,  p.  6^. 

Where  the  disagreement  is  between  course  and  distance,  merely,  it  seems  there  is 
no  rule  which  determines  which  shall  yield.  The  one  or  the  other  may  be  preferred 
according  to  circumstances.  (Preston's  heirs  v.  Bowmar,  6  Wheat.  590.)  And,  lem- 
hie,  that  in  such  a  case,  the  equity  of  a  party  in  possession,  claiming  under  a  title 
good  in  itself,  is  such  a  circumstance  as  should  determine  the  question.    (Id.) 

Quantity  must  generally  yield  to  course  and  distance ;  the  latter  being  esteemed  the 
most  certain  in  the  absence  of  other  calls.  (See  Jackson,  ex  dem.  Havens,  v.  Spragoe, 
1  Paine'sRep.  494,497.  Jackson,  ex  dem.  Livingston,  v.  Barnnger,  15  John.  Rep. 
472.  Powell  V.  Clark,  5  Mass.  Rep.  355.  Jackson,  ex  dem.  Putnam,  v.  Bowrn,  I 
Cain.  Rep.  858.)  If  a  grant  be  to  S.  S.  of  one  thousand  acres  ^  and  no  more,  deacnh- 
ing  it  by  certain  lines  which  include  two  thousand  acres,  the  two  thousand  acres  shall 
pass;  and  quantity,  it  has  been  said,  is  in  no  way  material,  except  where  the  bounda- 
ries are  doubtful ;  and  tlien  it  comes  in  with  more  or  less  force,  according  to  the  fea- 
tures of  the  particular  case.  (Den,  ex  dem.  Riddick,'v.  Leggnt,  8  Murph.  Rep.  539.) 
See  Jackvion,  ex  dem.  Suffdrn,  v.  McConnell,  19  Wend.  175.  Where  the  distanee 
given  vf^s  six  chains  or  thereahoutSt  and  the  quantity  definite;  held,  that  the  latter 
should  govern,  as  being  under  the  circumstances  most  certainly  indicative  of  the  io- 
tcnt.  (Jackson,  ex  dem.  Zimmerman,  v.  Zimmerman,  3  Cain.  Rep.  146.)  Quaniity 
may  be  a  circumstance  of  decisive  importance  in  a  description,  though  it  is  not  ofteo 
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•0.  "  If  one  owD  two  lots  in  a  towq,  one  of  half  an  acre,  and  the  other  of  an  acre, 
and  grant  his  acre  lot,  or  his  lot  emtaining  tme  acre;  in  the  absence  of  a  more  oer- 
tain  description,  the  deed  shall  not  be  void,  but  will  pass  the  larger  lot,  although  it  may 
upon  ailmeasurement  be  a  few  feet  over  or  under  an  acre ;  for  the  purpose  was  not 
to  denole  bow  much,  but  which  parcel  waaneaMt.^'  (Per  Ruffio,  C.  J.  in  Deo,  ex 
dem.  Proctor,  v.  Pool,  4  Dev.  874.) 

The  cases  above  cited  will,  in  the  main,  be  found  to  range  themselves  under  the 
head  of  inaccurate  description.  On  applying  the  instrument,  it  is  discovered  that  ail 
the  calls  or  descriptive  terms  cannot  be  satisfied ;  and  there  being  enough  in  the  other 
part  or  parts  of  the  description  to  ascertain  the  subject  matter  intended,  iheJaUa  de* 
mnitnaio  is  rejected  as  surplusage,  and  the  remainder  of  the  deseription  takes  ef- 
fect This  doctrine,  we  have  seen,  has  been  acted  upon  by  tlie  American  conrtsv  in 
reference  to  two  classes  of  cases.  1st.  Where  no  subject  matter  can  be  fiiuod,  cor- 
responding with  one  part  of  the  description.  3d.  Where  a  subject  matter  is  proved 
to  exist,  which  might  satisfy  either  part  of  the  description  taken  seperately,  but  from 
the  fict  of  such  parts  being  incongruous,  both  cannot  take  effect ;  in  which  instance 
the  Dioat  certain  part  is  preferred,  and  the  other  rejected,  as  having  been  inserted 
through  misapprehension  or  mistake. 

With  regard  to  evidence  of  intention,  the  rule  seems  1o  be  the  same  in  both  classes 
of  caaea.  Tbey  are  not  to  be  confounded  with  instances  where  the  description  is  found 
iadiflcrently  or  equally  applicable  to  more  than  one  object  or  subject;  for  there,  the 
enquiry  18,  what  did  the  party  intend  to  easpreBsl  (See  ante,  note  939,  p.  1363.) 
But  in  cases  falling  within  the  maxim, /<riaa  demonBiratio  wm  nocet,  the  enquiry  is  re- 
reatricled  to  the  meaning  of  the  terms  used,  and  to  the  intent  which  the  language  of 
themtnment  exjpre»9e».  (See  Wigram  on  Extr.  £v.  89,  et  seq.  Id.  130«  1,  ft,  3,  et 
ttq.  Id.  187, 8.  And  see  Doe  v.  Roe,  1  Wend.  541.)  Where  there  is  a  description  by 
monuments,  and  also  by  courses  and  distances,  and  on  k)oking  out  of  the  deed,  the 
two  parts  of  the  description  are  found  to  be  repugnant,  evidence  of  an  intent  that  the 
most  material  and  certain  part  should  yiekl  to  the  other,  is  not  admissible.  (See 
Howe  V.  Bass,  ft  Mass.  Rep.  390.  Alien  v.  Kingsbury,  16  Pick.  ft35.  Dogan  v. 
Seekrighf,  4  Hen.  &  Munf.  125.    Reed  v.  Shenck,  3  Dev.  Rep.  415.) 

In  aome  cases,  it  has  been  said,  it  is  clear,  that  **  only  that  thing  is  meant  in  which 
*^' the  particulars  of  the  description  concur."  (Per  Rufiin,  C.  J.  in  Den,  ex  dem. 
Proctw,  V.  Pool,  4  Dev.  Rep.  373.)  Where  all  the  particulars  are  necessary  to  iden- 
tify the  thing  described,  evidence  of  an  intent  to  embrace  a  subject  matter  not 
•Mwenog  every  part  of  the  description,  is  inadmissible.  (Id.;  and  see  per  Walworth, 
Chancellor,  in  Wendell  v.  Jackson,  ex  dem.  The  People,  8  Wend.  189.  See  a  note 
containing  the  Bnglish  doctrine  in  an  extract  from  Preston  on  Abstracts,  6  •Cowen's 
^P.  780;  also  Worthington  v.  Hylyer,  4  Mass.  Rep.  ft06,  per  Parsons,  C.  J. ;  per 
Spencer,  J.  in  Jackson,  ex  dem.  Rogers,  v.  Clark,  7  John.  Rep.  234.  Den,  ex  dem. 
^iJdick,  V.  Leggat,  3  Munph.  Rep.  539.) 

lo  other  case;»,  the  description  being  by  several  particulars  of  eqwd  importance, 
di^tioct  things  are  found,  of  which  one  answers  to  one  description,  and^another  to  the 
other,  but  neither  answers  to  the  entire  description.  Under  such  circumstances,  it 
has  been  said,  the  conveyance  would  be  inoperative,  because  it  was  intended  to 
PoM  hut  one,  and  it  cannot  be  determined  which  part  of  the  descriptwn  should  be 
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rejected  as  surplusage.  (Per  Ruffin,  C.  J.  in  Den,  ex  dem.  Proctor,  v.  Legj^t,  9 
Murph.  Rep.  373.)  But  see  per  Parsons,  C.  J.  in  Worthtngton  v.  Uylyer,  4  Man. 
Rep.  306,  who  says  that  both  shall  pasa,  rather  than  the  coDvevance  be  defeated. 
And  que  re,  whether  cases  of  this  sort  are  not  within  the  rule,  stated  ante,  nme  939,  p. 
1863,  allowing  extrinsic  and  direct  evidence  of  intention,  where  two  nbjeets or  subjects 
are  equally  within  the  entire  description.  Several  decisions  certainly  have  gone  ve^ 
far  toward  answering  this  question  in  the  affirmative.  (See  Wigrani  od  £xlr.£v.l8, 
ct  seq.  Thomas  v.  Thomas,  6  T.  R.  671,  stated  post,  p.  636,  7,  of  the  text.  Per- 
nor v.  Henry,  3  Watts'  Rep.  385,  391,  -2,  3.  Dae  v.  Roe,  1  Wend.  541.  Smith  v. 
Smith,  1  Edw.  Ch.  Rep.  189 ;  S.  G.  4  Paige,  271.  Barclay  v.  Howell's  IcsKe,  S 
Peters' Rep.  498,  510,511.) 

As  to  evidence  of  intention,  generally,  and  in  respect  to  instances  where  a  deed  or 
other  viriting  shall  be  deemed  void  for  uncertainty,  see  post,  note  948. 


NOTE  943— p.  533. 


It  has  been  already  stated  in  the  preceding  notes,  that  a  description  in  an  iDStrumeirf 
may  be  sufficient,  though  it  is  in  some  respects  erroneous ;  and  it  is  to  such  cases  ooly, 
It  should  seem,  that  the  reason  given  in  the  text  for  admitting  parol  evidence  (namely, 
•  that  withtnit  it  the  instrument  could  not  take  effect,)  is  applicable ;  this  reason  not 
meaning  that  a  description  sufficient  to  apply  the  instrument  can  be  dispensed  wiih, 
but  restricting  the  operation  of  the  maxim,  faUa  demonHratio  non  nocet,  to  instaoces 
in  which  an  entire  agreement  between  the  description,  and  its  subject  or  object,  does 
not  exist,  and  thus  evolving  the  rule  in  the  words  of  the  maxim  non  aceipidehentiiet' 
ha  in  demonstrationemfalsam  gtia  eompetunt  in  limitationem  venan.  Bacon's  Max- 
ims ,  Reg.  13.    (2  Phil.  Ev.  743,  note  (2),  8th  ed.) 


NOTE  944— p.  534. 


The  rule  of  Lord  Bacon  is,  "  that  if  there  be  some  land,  wherein  all  the  demonslra- 
tions  in  a  grant  are  true,  and  some  wherein  part  are  true  and  part  false,  the  words  of 
such  grant  shall  be  intended  words  of  true  limitation  to  pass  only  those  lands  wbereiD 
all  the  circumstances  are  found  to  a^ree."  (Per  Parke,  J.  in  Doe,  ex  dem.  Ashfortb, 
V.  Bower,  3  Barn.  &  Adol.  459.)  '*If  a  testator  devises  property  by  a  descriptioo 
which  completely  tallies  with  it,  you  are  not  at  liberty  to  say  that  some  property  other 
than  that  with  which  the  description  tallies  passed  by  the  devise."  (Per  SirLauncelol 
Shad  well,  in  Newton  v.  Lucas,  6  Sim.  60.  See  also  Doe,  ex  dem.  Preed}',  v.  H(»itoro, 
4  Adol.  &  Ellis,  81.)  This  doctrine  was  very  fully  considered  in  Jackson,  ex  dem. 
Van  Vechten,  v.  Sill,  11  John.  Rep.  201.  There,  a  testator  devised  to  his  X9\fetht 
farm  he  then  occupied,  &c.;  and  it  appearing  that  the  testator  owned  and  occupied  a 
farm  at  the  date  of  the  will  corresponding  with  the  description,  held,  that  oral  evidence 
of  an  intent  to  devise  to  his  wife  another  farm,  in  ad<fition  to  the  one  he  occopied, 
which  other  farm  was,  at  the  time  the  will  was  drawn,  in  the  tenure  of  B.,  uoder  a 
seven  year  lease  from  the  testator,  could  not  be  received.    (See  post,  note  9(0.) 
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Where  lands  in  a  dee^  were  described  as  those  deeded  1o  the  grantor  by  W.  and  also 
by  reference  to  the  reeord  of  W.'s  deed ;  and  this  description  applied  to  a  five  acre  lot 
of  the  grantor ;  held,  that  parol  evidence  to  show  that  a  Uyriy  acre  lot  was  intended, 
which  the  grantor  owned  in  the  same  place,  but  which  was  deeded  to  him  by  W.  and 
wife  in  a  deed  other  than  the  one  so  referred  to,  was  iDadmissible.  (Bell  v.  Morse,  6 
N.  Hamp.  Rep.  205.) 

Upon  the  same  principle,  that  which,  under  all  the  ciroumstances,  mo$t  nearly  agrees 
with  the  description,  shalJ  be  taken  to  have  been  meant,  and  no  parol  evidence  contra- 
dictiog  sucli  inference,  or  showing  a  different  intention,  can  be  received.  (2  Phil.  Ev. 
i743,8ih  ed.)  This  would  seem  to  be  tlie  result  of  a  majority  of  the  cases  in  respect 
to  inaccurate  description,  ante,  notes  940, 943.  And  see  the  -cases  post,  notes  948| 
and  960,  961. 


NOTE  945— p.  686. 
See  the  judgment  in  Miller  v.  Travers,  ante,  note  939^  p.  1867,  8. 


NOTE  946— p.  537. 


See  ante,  note  940,  p.  1378^  and  the  cases  there  cited  as  belonging  to  the  same 
claas  with  Thonias  v.  Thomas. 


NOTE  947— p.  538. 

To  constitute  a  case  of  election,  in  the  instance  of  a  devise  or  bequest,  it  is  necessary 
that  the  context  of  the  will  show  that  the  testator  intended  to  give  the  devisee  or  lega- 
tee the  right  of  election.  So  of  a  gif\,  grant,  &c.  In  the  case  put  in  Co.  Litt.  145,  a., 
where  a  gift  is  made  of  one  of  the  donor's  horses  in  his  stable,  it  is  roanife^jt  that  the 
donor  intends  the  donee  should  select.  So  in  the  case  put  in  Bacon's  Maxims,  of  the 
grant  of  ten  acres  of  wood,  in  a  place  where  the  grantor  has  100.  (Per  Denman,  C.  J. 
is  Richardson  v.  Watson,  4  Barn.  &  Adol.  787 ;  S.  C.  1  Nev.  &  Mann.  567.  Per 
Kennedy,  J.  in  Krider  v.  Lafferty,  1  Whnrt.  Rep.  317.  See  also  ante,  note  938,  p. 
1860,  and  the  case  of  Uuntt  v.  Gist,  there  cited.) 

Upon  an  assumed  analogy  with  the  principle  of  the  above  doctrine,  an  ancient  deed 
of ''  a  certain  piece  of  meadow  ground  containing  one  acre,"  was  held  capable  of  ascer- 
tainment by  the  subsequent  acts  of  the  parties,  they  having  gone  on  and  located  under 
it.  (Krider  v.  Lafferty,  1  Whart  Rep.  808, 817.)  See,  in  conueotion  with  this  case, 
those  stated  post,  note  954. 


NOTE  948— p.  688. 

The  cases  in  the  text  relating  to  wills  from  p.  538  to  540,  are  mostly  instances  where 
the  testator  has  failed  to  express  any  certain  intent ;  in  other  words,  where  the  frame 
of  the  will  is  such  as  to  leave  the  intention  of  the  testator  wholly  conjectural. 
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tention  ia  inadmissible  also  for  the  purpose  ofproving  what  was  tobe  dooe  with  the 
interest  of  a  legacy  till  the  time  of  payment ;  (Mansel  v.  Price,  Sugd.  on  Vend.  185, 
Am.  ed.  oflSSG,  from  9th  Lond.  ed. ;)  or  ofproving  that  by  a  bequest  of  rnidue  a 
particular  sum  was  intended ;  (Brown  v.  Langley,  S  £q.  Cas.  Abr.  416,  pi.  14;  8 Via. 
Abr.  197,  pi.  36;  see  Dyose  v.  Dy^jse,  1  P.  Wros.  305,  disapproved  by  Lord  Tbur- 
low  in  Fonnereau  v.  Poyn'z,  I  Bro.  C.  C.  472,  and  by  SirW.  Gram  in  Page  v.  Lwp- 
ittgwell,  18  Ves.  476;  and  see  1  P.  Wms.  806;)  or  ofproving  that  an  executor  v«8 
intended  to  he  a  trustee  of  residue  for  next  of  kin;  (Bishop  ofCloynev.Tounff,3Ve«. 
sen.  95;  White  v.  Williams,  Coop.  58;  Langham  v.  Sandford,  2  Mer.  17;  see  the 
last  note  to  the  present  volume  of  the  text,  pi.  10 ;)  or  ofproving  that  an  executor  was 
intended  to  take  beneficially,  where,  upon  the  face  of  the  will,  it  was  apparent  that  he 
was  intended  to  be  a  trustee ;  (Langham  v.  Sanf()rd,  supra  ;  also  the  note  above  ^^ 
ferred  to,  pi.  10;)  or  ofproving  that  a  portion  was  intended  to  be  a  satisfaction  of  i 
bequest;  (Freemantle  v.  Dankes,  3  Yes.  85 ;  see  the  note  above  referred  to, pi.  8;) or 
that  a  legacy  in  a  codicil  was  intended  to  be  a  substitution  for  a  legacy  in  the  will; 
(Hurst  V.  Beach,  5  Madd.  351 ;  see  the  note  above  referred  to,  pi.  9;)  or  ofproving 
that  a  devise  to  a  wife  was  intended  to  be  in  bar  of  dower ;  (Leake  v.  Randall,  1  Via. 
Abr.  188,  G.  a  pi.  3;)  or  of  supplying  a  use  or  trust ;  (Leake  v.  Randall,  supra;)  or 
of  ascertaining  whether  (he  real  estate  was  charged  with  the  payment  of  debts  in  aid 
only,  or  iii  exoneration  of  the  personal  estate;  (Bootle  v.  Blundell,  1  Mer.  193;)  orof 
proving  that  the  irrtenlion,  in  appointing  a  debtor  to  be  executor,  was  to  release  the 
debt;  (Brown  v.  Selwyn,  Cases  Temp.  Talbot,  240;  S.  C.  on  appeal,  2  Bro. P.O. 
607;  see  Marvin  v.  Stone,  2  Cowen's  Rep.  781 ;  Winship  v.  Bass,  12  Mass.  Rep. 
201  ;  Stevens  v.  Gaylord,  11  id.  259;)  or  of  rebutting  a  presumption  which  arises  from 
the  construction  of  words,  simply  qua  words;  (per  Lord  Thurlow,  2  Bro.  C.  C.  5270 
or  of  raising  a  pref^umption;  (Rachfield  v.  Careless,  2  P.  Wms.  157;)  of  increasing  a 
legacy;  (per  Lord  Hardwicke  in  Goodinge  v.  Goodinge,  1  Vea.  sen.  231 ;)  orof  in- 
creasing that  which  is  defective  ;  (Anon.  8  Vin.  Abr.  188,  G.  pi.  1 ;)  or  of  adding  a 
legacy  to  a  will ;  (Whitton  v.  Russell,  1  Alk.  449 ;)  or  of  proving  what  interest  a 
legatee  was  intended  to  take  in  a  legacy ;  (Lowfield  v.  Stoneham,  2  Strange,  1261 ;) 
or  of  ascertaining  an  intention  which,  upon  the  face  of  the  will,  was  indetermioate ; 
(see  the  text  at  p.  538  to  540;  also  ante,  note  938,  p.  1360,  1,  and  supra,  p.  1S84  of 
this  note;)  or  of  proving  that  words  of  J  imitation  were  intended  to  be  coristrued  as 
words  of  purchase;  (Bret  v.  Rigden,  Plow.  340;  and  see  Doc  v.  Kelt,  4  T.  R.601; 
Maybank  v.  Brooks,  I  Bro.  C.  C.  84 ;)  or  ofproving  that  executors  who  had  acted  in 
part  and  then  renounced,  were  intended  by  the  testator  to  act  only  to  the  extent  to 
which  they  had  acted ;  (Doyle  v.  Blake,  2  Scho.  &  Lefr.  240;)  of  varying  the  legal 
^eet  of  a  will;  (Farrar  v.  Farrar,  5  Pick.  409 ;  Mann  v.  Mann*s  ex'rs,  1  John.  Ch. 
Rep.  281 ;  S.  C.  on  appeal,  14  John.  Rep.  1 ;  Hall.  v.  Leonard,  1  Pick.  Rep.  31,  per 
Wilde,  J. ;  Cesar  v.  Chew,  7  Gill  &  Johnson,  127;)  or  generally  ofproving  iatenlion; 
(McCay  v.  Hugos,  6  Watts'  Rep.  345;  Cesar  v.  Chew,  7  Gill  &  John.  127;  Richards 
V,  Dutch,  8  Mass.  Rep.  506;  Wigram  on  Ex.  Ev,  73,and  the  authorities  there  cited.) 
As  to  the  meaning  of  the  terms  ''void  for  uncertainty,"  Mr  Wigram  has  shown 
how  difikult  it  is  in  many  cases  to  apply  them.    The  class  of  decisions  above  advert- 
ed  to,  preclude  a  court  from  ascribing  to  the  maker  of  the  instrument  any  iateotioD 
whioh  the  instrament  itself  does  not  express;  and  where  the  meaning  of  the  words 
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of  an  iDstrumeiU  has  been  either  settled  by  decision,  or  are  clear  upon  the  face  of  the 
writing,  and  there  is  nothing  in  the  circunastancea  aliunde,  calling  for  a  departure 
from  their  decided  or  apparent  sense,  the  application  must  be  accordingly,  notwiih- 
elanding  (hat  th^  words  may  be  capable  of  some  popular  or  secondary  interpretation, 
and  although  the  most  conclusive  evidence  of  intention  to  use  them  in  such  popular 
or  secondary  sense  be  tendered.  In  these  instances,  exposition  is  safe  against  the  in- 
roads oUonJecture,  (Wigrara  on  Extr.  Ev.  15,76.)  But  where  the  strict  and 
primary  sense  of  the  words  is  excluded  by  the  circumstances  of  the  case,  and  it  is  left 
to  the  court  to  construe  them  in  some  popular  or  secondary  senses  oi^  where  it  is 
doubtful  whether  the  words  express  any  certain  meaning;  the  judgment  and  dis- 
crimination  of  the  court  is,  of  necessity,  brought  into  action,  and  the  difficulty  sug- 
eested  presses  with  considerable  force.  "It  is  impossible,  with  reference  to  such 
cases,  to  draw  any  precise  line,  by  which,  in  the  application  of  extrinsic  evidence  to 
the  exposition  of  the  will,  exposition  is  to  be  distinguished  from  conjectural  interpre- 
taiion.  Tlie  test  to  be  applied  in  each  particular  case  is  this :— Do  the  words  of  the 
will,  when  all  the  circumstances  of  the  case  are  known,  express  the  intention  which 
M  ascribed  to  the  testator  f  The  court  which  interprets  the  will  must  be  satisfied  that 
they  do  so,  and  no  other  rule  can,  in  the  abstract,  be  laid  down. 

"If  It  be  said,  that  this  is  raising  a  question  rather  than  propounding  ai-ule— the 
answer  to  such  an  observation  must  be,  that  the  test  is  as  precise  as  the  nature  of  the 
wbject  will  admit.  The  master  of  the  rolls,  Lord  Alvanley,  in  deciding  on  a  will  of 
doublful  construction,  does  not  appear  to  have  thought  that  a  more  precise  test  could 
proposed.  As  to  the  irresistible  inference,  he  says,  I  do  not  know  what  is  meant 
hy  that;  i  admit  it  must  be  such  an  inference  as  leaves  no  dovbt  vpm  the  mind  of  the 
?erm  who  is  to  decide  upon  it.  It  must  be  irresistible  to  my  mind."  (Id.  76,  77. 
Brummel  v.  Prothero,  3  Ves.  1 13,  per  Lord  Alvanley.)  The  following  cases,  in  addi- 
twn  to  those  referred  to  in  the  text,  and  supra,  p.  1384  of  ihis  note,  may  be  looked  in- 
to  as  illustrating  the  doctrine  on  this  subject.  Waite  v.  Templer,  ^  Sim.  524.  At- 
torney General  v.  Siblhorp,  2  Russ.  &  Mylne,  107.  Smith  v.  Smith,  4  Paige,  271,  S. 
C.  1  Ed w.  Ch.  R.  189.  RotbmaleHs  adm'x  v.  Myers, 4  Dess.  Eq  Rep.  21 5.  Simon  v. 
Barber,  5  Russ.  112.  Harrison  v.  Harrison,  Tam.  278.  Neathway  v.  Ham,  id.  316. 
See  also  the  cases  ante,  note  938,  p.  1360, 1. 

b  most  of  the  above  cases,  and  in  many  others  decided  .in  a  similar  way  which 
will  be  introduced  in  our  subsequent  notes,  relating  to  parol  evidence  to  vary  &c. 
written  instruments,  (see  post,  p.  547,  et  seq.  of  the  text,  and  the  notes,)  the  osten- 
sible object  of  the  testimony  offered,  was  to  construe  and  c^ly  the  ternjs  of  the  wril- 
^H'  The  rule  in  such  eases  confines  the  enquiry  to  the  meaning  of  the  ujords  used; 
and  hence,  all  extrinsic  evidence  tending  to  prove,  not  what  the  party  has  expressed, 
l>ot  what  Jie  intended  to  express,  is  obviously  calculated  to  throw  no  light  on  the  real 
matter  in  dispute.  (See  Wigram  on  Extr.  Ev.  74.  Also  ante,  notes  939,  940. 
942.) 

The  point,  therefore,  as  to  the  adinissibility  of  evidence  to  prove  intention,  seems  to 
fcsolve  inself  mainly  into  a  question  of  relevancy.  And  to  determine  it,  we  must  look, 
as  in  other  cases,  to  the  issue,  and  the  purpose  and  object  for  which  the  testimony  is 
offered.  Where  a  party  is  allowed  to  show  that  the  instrument  does  not  truly  express 
the  intention,  as  in  equity  on  relief  being  sought  against  a  deed  or  agreement  be- 
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cause  of  mistake,  fraud,  &c  &c.,  and  od  similar  issues  at  hw,  as  where  fnod,  iUegtl- 
ity  of  consideration,  &c.  is  set  up  to  invalidate  the  instrument,  proof  of  intention 
is  then  relevant  For  in  those  cases  one  principal  enquiry  is,  what  did  the  party 
intend  to  express  ?  Hence^  declarations  ofthe  pany  executing,  his  iostruciionis  to  the 
draftsman,  and  other  similar  evidence  tending  to  show  wh^t  the  instrument  vu  de- 
signed to  be,  are,  in  such  instances,  and  under  certain  qualifications,  admissible.  (See 
post,  p.  552,  and  567,  et  seq.  of  the  text,  and  the  cases  cited  in  our  notes  infn,  reWl- 
ing  to  proving  mistake,  fraud  in  the  execution,  &rC.  &c.) 

So  in  many  cases  where  the  evidence  relates,  not  to  the  con8truclk)D,  but  to  tbe  »• 
ecution  of  the  instrument.  As  where  a  question  arises  whether  an  instrument  wtsin 
fact  delivered  ;  or  if  handed  over  to  some  person,  whether  it  was  delivered  abeoluiely, 
or  only  on  b  condition.  In  these,  and  similar  instances,  the  execution  being  mostly  a 
matter  inpaii,  oral  declarations  of  intention  connected  with  the  delivery  may  come  io 
as  part  of  the  res  gesUz ;  or,  as  against  the  party  claiming  in  virtue  of  it,  his  subse- 
quent declarations  are  competent.  (See  per  Savage^  C.  J.  io  Jackson,  ex  dem.  Tilos, 
y.  Myers,  11  Wend.  536.  Clark  v.  Gifibrd,  id.  SIO,  813.  Powers  v.  Russell,  IS 
Pick.  69,  75.   Ante,  note  888,  p.  1381  to  1286 ;  also  post,  note  969,  and  note  97S.) 

The  case  of  Robertson  v.  Dunn,  2  Murph.  Rep.  183,  seems  to  bek>ng  to  this  class. 
'  There  it  was  doubtful  from  the  face  of  a  writing  whether  it  was  designed  to  operate 
as  a  deed  of  gift,  or  a  will ;  and  oral  declarations  of  the  maker,  contemporaneous 
with  the  execution,  in  which  she  spoke  of  it  as  a  "  deed  of  gift,"  requested  one  of  the 
witnesses  to  attend  court  and  prove  it  that  it  might  be  recorded,  &c.  &c.,  were  ad- 
mitted by  way  of  answering  tbe  allegation  of  its  being  a  will.  The  evidence  was 
not  received  for  the  purpose  of  construing  the  language,  but  simply  to  disprove  tbe 
elecution  of  the  instrument  as-a  vfiU.  In  some  cases  of  a  kindred  character  llie  en- 
quiry seems  to  have  taken  a  still  wider  range.  See  Witherspoon's  heirs  v.  Witlier- 
spoon's  ex'rs,  2  McCord's  Rep.  520;  Wigle  v.  WigJe,  6  Watts*  Rep.  522 ;  Hans- 
borough's  ex'rs  V.  Thorn,  3  Leigh,  147. 

A  like  doctrine  may  apply  in  several  of  the  United  States,  where  it  is  doubtful  oa 
the  face  of  an  instrument,  whether  it  is  a  deed  or  a  simple  comtract ;  in  which  case  tbe 
circumstances  attending  the  execution,  such  as  declarations  accompanying  tlie  delive- 
ry, and  other  iacts  material  to  the  intent  in  that  particuktr,  seem  to  have  been  held  ad- 
missible.   (See  ante,  note  884,  p.  1277,  et  seq.) 

But  where  the  question  is  one  of  con^ruction  simply,  evidence  of  dedaratkHis,  ^ 
offered,  not  as  ancillary  to  a  right  understanding  oi  the  words  or  language  ef  tbe 
instrument,  but  to  prove  intention  itself,  as  an  independent  fact,  is  irrelevant.  Letts 
kx>k  at  a  few  illustrations  on  this  head,  relating  more  immediately  to  declarations. 

Nollekins,  the  sculptor,  by  a  codicil  to  his  will,  desired  that  **  alt  the  marble  in  the 
yard,  the  tools  in  the  shop,  bankers,  mod^  tools  for  carving,"  Ice,  should  be  the  propeh 
ty  of  the  plaintiff.  Parol  evidence  of  a  female  servant  of  tbe  testator  was  tendered, 
who  was  the  attesting  witness  to  the  codicil  in  question,  that,  before  slie  subscribed 
her  name,  she  read  over  the  codicil  in  the  presence  and  hearing  of  the  testator,  and 
that  when  she  came  to  the  word  *'  mod,"  she  asked  the  testator  what  be  roeaat  by  it, 
and  he  replied,  *'modds,^  Sir  John  Leach,  vice  chancilkir,  held  the  testimony  iosd- 
miasible^  but  alldwed  an  enquiry  as  to  the  meaDiog  of  the  term  itseff^  from  the  teitf> 
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moDy  of  scQlptora.    (Goblet  ?.  Beechey,  Wigram  on  Extr.  Ev.  189.    S.  C.  lees  fully 
reported,  3  Sim.  34.) 

The  following  case  seems  to  have  been  held  open  to  proof  of  intention.  An  indict- 
nent  was  for  stealing  a  bank  note,  alleged  as  payable  at  the  "  Mechanics'  and  Traders^ 
Banki^  the  procecutor  produced  a  note  payable  at  the  "Mech's  and  Traders^  Bank*^ 
and  then  proved  by  the  cashier  that  MeclCi  was  intended  as  an  abbreviation  of  the 
word  Methamc*.  This  testimony  was  held  proper.  The  specific  objection  takea 
was,  that  the  ambiguity  was  patent,  and,  therefore,  unexplainable';  but  the  court  did 
not  tbiok  the  principle  as  to  patent  ambiguities  applied  to  the  case.  "  We  are  not," 
they  said,  **  giving  a  construction  to  a  contract,  but  proving  the  identity  of  a  note  de- 
scribed," &c.    (Hite  V.  The  State,  9  Yerg.  Rep.  357.) 

If  a  right  of  way  is  obscurely  granted,  direct  evidence  of  the  tnteni^  by  declara- 
tions of  the  parties,  and  their  agreement  which  resulted  in  the  grant,  is  inadmissible. 
(Comatock  v.  Van  I>usen,  5  Pick,  166.  Osborn  v.  Wise,  7  Carr.  &  Payne,  761.  See 
Wynkoop  v.  Burger,  12  John.  Rep.  222.) 

Admissions  of  a  party  cannot  be  resorted  to  for  the  purpose  of  showing  an]  intent 
additional  to,  or  different  from,  the  one  expressed,  on  a  question  of  interpretation 
merely.   (Hamilton  v.  Neel,  7  Watts'  Rep.  517.) 

That  direct  evidence  of  intention  as  contradistinguished  from  evidence  to  show  the 
inteat  expressed  by  the  words  or  language  of  an  instrument,  is  inadmissible,  see  fur- 
ther, Puller's  ex'rs  v.  Puller,  3  Rand.  Rep.  88 ;  Rothmaler  v.  Myers,4  Dess.  £q.  Rep. 
190;  ladings  v.Iddings,  7Ser.  &  Rawle,  111 ;  Kimball  v.  Morrell,  4  Greenl.  368; 
Webbv.  Webb,  7  Monroe,  627;  Comstock  v.  Had ly me,  8  Conn.  Rep.  254;  Wade 
V.  Howard,  6  Pick.  492,  500 ;  Reeves  v.  Reeves,  1  Dev.  Eq.  Rep.  386 ;  Cesar  v. 
Chew,  7  Gill  &  John.  127;  Webster  v.  Atkinson,  4  N.  Hamp.  Rep.  24 ;  Duncan  v. 
Duncan,  2  Yea  tea'  Rep.  202;  Swords  v.  Adams,  3  id.  34;  Torbert  v.  Beulab,  1  id. 
482;  Avery  v.Chappel,  6  Conn.  Rep.  270;  Field  v.  Field,  1  Dev.  Eq.Rep.  283; 
Mann  v.  Mann's  ex'rs,  1  John.  Ch.  R^p.  231,  S.  C.  on  appeal,  14  John.  Rep.  1 ;  Den, 
ex  dem.  Stith's  heirs,  1  N,  Car.  Law  Repos.  491 ;  Torbert  v.  Twining,  I  Yeates* 
Rep.  437;  Hall  v.  Leonard,  1  Pick.  Rep.  31 ;  Farrar  v.  Farrar,  5 Pick.  409;  and  see 
other  cases,  supra,  and  in  the  notes,  infra. 

An  exception,  (and  it  seems  the  only  one,  strictly  speaking,)  to  the  general  rule,  ex- 
cluding evidence  of  intention,  is  allowed,  as  we  have  seen,  where  tlie  langnage  of  the 
ioslromeDt  is  applicable  indifferently  to  more  than  one  object  or  subject.  There,  the 
enquiry,  it  seems,  is,  which  of  the  objects  or  subjects  was  intended  by  the  party;  in 
oilier  words,  which  one  he  m/eant  to  describe?  and  then,  evidence  of  declarations 
made  by  him,  showing  his  intent,  are  admissible.  (See  ante,  note  939,  p.  1362,3; 
«1so  the  judgment  in  Miller  v.  Travers,  8  Bing.  244,  staled  in  the  same  note.  Wi- 
gram  on  £zlr.  Ev.  118.  Osboro  v.  Wise,  7  Carr.  &  Payne,  76L  See  likewise  ante, 
Dotes  940,  942.)  Where  a  way  is  granted,  and  there  are  two  ways  to  which  the  de- 
tcription  applies,  evidence  of  declaj^ations  of  the  grantor  is  admissible  to  identify 
the  one  intended.  (Oabom  v.  Wj^,  7  Carr.  &  Payne,  761.)  The  same  rule  ob- 
tains where  a  monument  in  a  depd  is  called  li)r,  and  it  turns  out  that  there  are  two  of 
tbe  same  kind.  (Sec  the  cased  post,  note  957.)  An  interesting  case  on  this  subjeet 
baa  arisen  and  been  decided  iu  Massacbuaetta.  A  deed  described  land  aa  bounded 
ooaoertaio  pondi  aod  upon  applylog  the  <ked  to  tbe  locfti  objects  enbtaced  wUhia 
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its  descriptive  terms,  it  appeared  that  the  pond  was  a  natural  pond  which  was  raised 
more  or  less  by  means  of  a  dam  existing  and  in  use  at  the  time  of  ihc  conveyance; 
held,  that  paroKcviJence  going  to  show  an  understanding  and  agreement  cootemponi- 
neous  with  the  giving  of  tlie  deed,  that  a  certain  bank  or  barrier  of  the  H  should 
be  the  boundary  of  the  land,  was  admissible.    (Waterman  v.  Johnson,  18P»ck.261.) 
The  court,  in  giving  their  opinion,  base  it  on  the  ptjculiar  circurastanci'sof  ihccase. 
They  concede  that  "  if  the  description  in  the  deed,  in  its  natural  construclionorWgal 
effect,  was,  to  fix  the  limit  at  any  particular  line,  as  for  instance,  low  water  or 
high  water  mark,  no  parol  agreement  of  the  parlies  could  restrain  the  operationof 
the  deed  and  fix  other  limits.    But,"  they  add,'  "considering  the  descriplioa  in  i» 
application  to  the  subject  matter,  that  is.  a  pond  neither  wholly  natural  nor  wlidlv 
artificial,  and  that  there  is  no  settled  rule  of  legal  construction  which  fixes  the  be  of 
such  a  pond,  and  so  there  is  a  latent  ambiguity,  we  think  it  was  competent  for  the 
plaintiff  to  show  that  the  parties,  at  the  time  of  the  conveyance,  intended  and  agreed 
that  a  certain  natural  bank  or  barrier,  which  answers  the  descriptive  words,  allewt, 
as  well  as  any  other,  was  the  monument  or  marginal  line  wbich  they  understood  as  the 
boundary  of  the  pond."    They  liken  it  to  the  case  where  a  deed  is  drawn,  and  cer- 
tain monuments  referred  to  which  are  not  erected  till  afterwards,  and  then  ihepariiei 
go  on  and  put  up  the  monuments.    (See  Makepeace  v.  Bancroft,  12  Mass.  Rep.  469. 
Owen  V,  Bartholomew,  9  Pick.  526,  7.)    Such  monuments  will  be  deemed  the  roomi- 
ments  intended  by  the  description;  and  yet;  the  putting  of  them  up,  and  the  consent 
and  agreement  of  the  parties  in>elation  thereto,  must  be  proved  by  parol.    "If  it« 
competent  to  show,  by  parol  evidence,  that  certain  monuments  have  been  erected 
and  fixed,  at  or  aboUi,  or  soon  after  the  time  of  the  execution  of  the  deed,  as  and 
for  the  monuments  meant  and  intended  in  the  descriptive  parts  of  a  deed,  a  fortim 
is  it  admissible  to  adduce  similar  proof,  to  show  that  certain  monuments  actually  ex- 
isting at  the  time,  were  the  monuments  intended,  where  there  are  two  or  more  whtch 
equally  well  answer  the  description."    (Waterman  t.  Johnson,  supra.) 

It  seems  that  where  a  policy  of  insurance  may  equally  embrace  one  or  the  other  of 
two  species  of  goods,  the  representation,  or  parol  evidence,  may  be  resorted  to,  to  as- 
certain which  was  meant.  (Parks  v.  The  General  Interest  Assurance  Co.,  5  Pick.  W, 
S7,  8.) 

The  foregoing  are  called  cases  of  latent  ambiguity;  but  the  same  doctrine appJ'»» 
according  to  a  very  late  English  case,  where  two  persons  or  things  are  equally  withm 
the  disputed  portion  of  the  instrument,  and  the  fact  that  there  are  two  such  per- 
sons appears  on  the  face  of  the  instrument.  Thus,  a  testator  by  his  will  gave  several 
legacies  to  George  Gord,  the  son  of  George  Gord,  and  to  George  Gord,  tlie  son  of 
Ji>hn  Gord,  and  there  was  also  a  devise  in  the  will  to  George  Gord,  the  son  of  Gord. 
It  seems,  though  not  expressly  stated  in  the  case,  thai  there  were  two  persons  living 
at  the  time  of  the  making  of  the  will,  George,  the  son  of  John  Gord,  and  George,  the 
son  of  George  Gord.  The  latter  was  the  lessor  of  the  plaintiff,  and  claimed  the  land 
in  question  under  the  devise  to  George  Gord,  the  son  of  Gord ;  and  •*  he  offered  evi- 
dence of  declarations  by  the  testator,  shewing  that  he  was  the  intended  devisee. 
The  evidence  having  been  received,  the  propriety  of  its  admission  was  brought  before 
the  court  of  exchequer,  by  motion  for  a  new  trial;  and  judgment  was  given  that  tbe 
evidence  was  proper.    (Doe,  ex  dem.  Gord,  ▼.  Needs,2M.&  W.  129.)   "The 
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poiot  to  be  considered, ''said  Parke,  B.,  delivering  the  opinion  in  this  case,  "  is,  whether 
evidence  was  properly  admitted,  to  shew  wiiat  person  the  testator  meant  to  designate 
by  the  description  of  George  Gord,  the  son  of  Gord.  If  upon  the  face  of  the  devise,  it 
had  been  uncertain  whether  the  devisor  had  selected  a  particular  object  of  his  bounty, 
no  evidence  would  have  been  admissible  to  prove  that  he  intended  a  gift  to  a  certain 
individual;  such  would  have  been  a  case  oC ambiguitas patem  within  the  meaning  of 
Lord  B'icod's  rule,  (Maxim?),  25,)  which  ambiguity  could  not  be  helped  by  averment ; 
for  to  allow  such  evidence  would  be,  with  respect  to  that  subject,  to  cause  a  parol  will 
to  operate  as  a  written  one ;  or,  adopting  the  language  of  Lord  Bacon, '  to  make  that 
pass  without  writing,  which  the  law  appointeib  sh^dl  not  pass  but  by  writing.'  But 
here,  on  the  face  of  the  devise,  no  such  doubt  arises.  There  is  no  blank  before  the 
name  of  Gord  the  father  which  might  have  occasioned  a  doubt  whether  the  testator 
had  finalij  fixed  on  any  certain  person  in  bis  mind.  The  devisor  has  clearly  selected 
a  particular  individual  as  the  devisee.  Let  us  then  consider  what  would  have  been 
the  case,  iftherie  had  been  no  mention  in  the  will  of  any  other  George  Gord,  the  son  of 
a  Gord :  on  that  supposition  there  is  no  doubt  upon  the  authorities,  but  that  evidence 
or  the  devisor's  intention,  as  proved  by  his  declarations,  would  have  been  admissible. 
Upon  the  proof  of  extrinsic  facts,  which  is  always  allowed  in  order  to  enable  the  court 
to  place  itself  in  the  situation  of  the  devisor,  and  to  construe  his  will,  it  would  have  ap- 
peared that  there  were,  at  the  date  of  the  will,  ttoo  persons  to  each  of  whom  the  de- 
scription would  be  equally  applicable.  This  clearly  resembles  the  case  put  by  Lord 
Bacon  ofa  latent  ambiguity,  as  where  one  grants  his  manor  of  S.  to  J.  F.  and  his  heirs, 
and  the  truth  is  he  has  the  manors  both  of  North  S.  and  South  S.;  in  which  case,  says 
Lord  Bacon, "  it  shall  be  holpen  by  averment,  whether  of  them  was  that  which  the 
party  intended  to  pass."  The  learned  judge  then  cited  Altham's  case,  8  Coke's  Rep. 
155,  a,  Counden  v.  Clarke,  Hob.  32,  and  Doe,  ex  dem.  Morgan,  v.  Morgan,  1  Cromp. 
&Mea8.  255,  as  authorities  exactly  in  point,  and  said,  "  the  characteristic  of  all  these 
caaea  is,  that  the  words  of  the  will  do  describe  the  object  or  subject  intended;  and  the 
evidence  of  the  declarations  of  the  testator,  has  not  the  effect  of  varying,  the  instru- 
o^^ntin  any  way  whatever;  it  only  enables  the  court  to  reject  one  of  the  subjects  or 
oljjects,  to  which  the  description  of  the  will  applies;  and  to  determine  which  of  the 
two  the  devisor  understood  to  be  signified  by  the  description  which  he  used  in  the 
will.  This  subject  has  been  most  ably  discussed  by  Mr.  Wigram,  in  his  excellent 
treatise  on  the  rules  of  law  respecting  the  admission  of  extrinsic  evidence  in  the  inter- 
pretation of  wills.  There  would  have  been  no  doubt  whatever  of  ili)?  admissibility  of 
evidence  of  the  devisor's  intention,  if  the  devise  to  George  Gcrdy  the  ton  of  Gord,  had 
stood  alone,  and  no  mention  had  been  made  in  the  will,  of  George  the  son  of  John 
Gord,  and  George  the  son  of  George  Gord.  But  does  the  circumstance  that  there 
«re  two  persons  named  in  the  will,  each  answering  the  description  of  George^  the  eon 
rfGfirdy  prevent  the  application  of  the  rule  ?  We  are  of  opinion  that  it  does  not.  In 
truth,  the  mention  of  persons  by  those  descriptions  in  other  parts  of  the  will  has  no 
roore  effect,  ft)r  this  purpose,  than  proof  by  extrinsic  evidence  of  the  existence  of  those 
persons,  and  that  they  were  known  to  the  devisor,  would  have  had :  it  shews  that 
there  were  two  persons,  to  either  of  whom  the  description  in  question  would  be  appli- 
cable, and  that  such  two  persons  were  both  known ;  and  the  present  case  really 
amounUi  to  no  more  than  this,  that  the  person  to  whom  the  imperfect  description  ap- 
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pears  on  the  parol  evidence  to  apply,  is  described  in  other  parts  of  the  nine  will  by  a 
more  full  and  perfect  description,  which  excludes  any  other  object  ibsD  himel£  Still 
he  is  pointed  out  in  the  devise  itself  by  a  description,  which  so  far  ss  it  goes  is  per- 
il ctly  correct.  In  the  case  of  Doe,  ex  dem.  Morgan,  v.  Morgan,  abo?e  lefened  to, 
precisely  the  same  circumstance  occurred." 

The  case  of  Cole  v.  \fendell,  8  John.  Rep.  116,  seems  to  range  aloog  wUb  the 
principle  of  Doe,  ex  den.  Gord,  v.  Needs,  supra.  There  A.  agreed  in  writing  toitf 
eeive  of  B.  60  shares  /»f  the  stock  of  a  certain  Bank,  on  which  ten  dollars  per  share 
had  been  paid  by  B. ;  to  deliver  to  B.  his  note  for  9667;  to  pay  him  the  balance  in 
cash,  and  an  advance  of  five  per  cent ;  but  as  it  waswioertain  towhichof  twothiogs, 
sufficiently  ascertained  by  the  instrument,  (viz.  the  nominal  amount  of  the  shares,  or 
the  sum  paid  on  them  by  B.,)  the  provision  as  to  the  five  per  cent  advance  wis  ap- 
plicable ;  held,  that  parol  evidence  of  the  agreement  and  conversation  between  the 
parties,  cotemporary  with  the  execution  of  the  writing,  was  admissible  to  show  the  in- 
tent   See  also  Goddard  v.  Charies,  3  Nott  &  McCord,  45,  51,  53. 

Consistently  with  the  general  rule  excluding  diiect  evidence  of  intention^  declara- 
tions are  sometimes  admissible,  as  evincing  some  contemporaneous  fact  or  eirctun- 
stance,  ancillary  to  a  right  understanding  and  application  of  the  terms  of  an  instru- 
ment, according  ta  the  principle  of  the  cases  post,  note  957.    See  Wigram  on  Extr. 
£v.  64,  135.)    Thus,  in  Goodinge  v.  Goodinge,  1  Ves.  381,  a  testator  devised 
a  legacy  to  such  of  bis  nearest  relations  as  his  executors  should  think  p(x>r  aiid  objects 
of  charity.    Evidence  was  rejected  of  the  testator's  intention  not  to  confine  it  to  rela- 
tions entitled  under  the  statute  of  distributions.    The  Lord  Chancellor  (Hardwicke) 
said,  **  Although  parol  evidence  cannot  be  read  to  prove  instructions  of  the  testator, 
after  the  will  is  reduced  to  writing,  or  declarations  as  to  the  persons  whom  he  meant 
by  the  written  words  of  a  will;  yet  that  is  different  from  reading  it  toprme  thiAthe 
tettator  knew  he  had  such  relationSf  to  establish  which  fact  it  may  be  read;  but  it 
cannot  go  any  further.''    So  as  to  a  deed,  where,  in  order  to  its  just  apitotion,  or 
the  assessment  of  damages  on  a  covenant  contained  in  it,  the  grantee's  knowledge  of 
particular  facts,  contemporaneous  with  the  giving  of  the  deed,  becomes  material.  "His 
declarations  of  his  knowledge  at  the  time  would  be  the  best  evidence."    (Leland  v. 
Stone,  10  Mass.  Rep.  459,  461.    See  what  was  said  in  Comstock  v.  Van  Doaen,  5 
Pick.  166.    Also  Harbw  v.  Thomas,  15  id.  66,  stated  post,  note  961,  and  Yeoabler. 
McDonald,  4  Dana's  Rep.  SS6,  stated  post,  note  957.)    On  a  similar  priociple, 
where,  on  the  sale  of  a  skive,  there  was  a  general  warranty  of  soundness  by  aimple 
contra<)t  in  writing,  and  the  vendee  prosecuted  for  a  breach,  alleging  a  defect  in  one  of 
the  arms  of  the  slave  ;  held,  that  if  the  defect  was  known  to  the  vendee  at  the  lime, 
the  general  warranty  would  not  extend  to  it,  and,  therefore,  evidence  was  admitted 
to  show  that  the  vendor  told  him  of  the  defect  during  the  negotiation,  and  before  the 
sale  was  completed.    (Schuyler  v.  Russ,  3  Cain.  Rep.  303.)    And  in  the  cases  where 
a  legacy  or  devise  has  been  made  to  a  person  by  a  nickname,  parol  evidence  to  show 
that  the  testator  usually  called  such  person  by  his  nick-name,  is,  it  seems, admissible.  (Per 
Sir  Lloyd  Kenyon,  in  Andrews  v.  Dobson,  1  Cox's  C.  C.  435.    Parsons  v.  Parsooa,  1 
Yes.  jun.  366.    Powell  v.  Biddle,  3  Dall;  70;  and  see  the  cases  in  respect  to  nick- 
names, ante,  note  940,  p.  1874.) 
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Other  cases  allowing  evidence  of  declarations  proving  or  teDdinn^  to  prove  material 
Acts  coiiaterai  to  the  question  of  intention,  (Wigram  on  Extr.  Ev.  15,)  are  not  so 
easily  dincriminated  from  those  where  direct  evidence  of  intention  has  been  held  in- 
admissible.   Still,  in  principle,  the  distinction  is  broad  and  palpable.    Ely  v.  Adams, 
19JoiMi.Rep.  313,  furnishes  an  illustration.    Tliere,  written  iiiatruetions  had  been 
giveo  by  the  plaintiff  in  an  execution,  to  the  sherifi;  who  had  the  defendant  in  custodyj 
to  allow  the  defendant  ''  as  much  indulgence  as  he  could  with  safety  to  himself,  and 
without  hazarding,  in  any  ivay,  the  debt.'*    The  sheriff  beinjir  prosecuted,  a  question 
arose  as  to  the  extent  of  indulgence  which  Uie  oficer  was  allowed  by  the  writing  to 
abonr  the  prisoner;  and  the  court  admitted  evidence  of  the  conversation  which  occur- 
red at  the  time  the  instrument  was  drawn,  not  by  way  of  proving  intention  directly* 
but  for  the  purpose  of  showing  facts  collateral  to  the  question  of  intent,  and  ctHisistent 
with  the  terms  of  the  instrument    They  expressly  recognized  the  general  rule,  how- 
erer,  as  laid  down  by  Mr.  Peake,  that  •*  no  evidence  of  an  expressed  intention  can  be 
received  to  explain  an  ambiguity  on  the  face  of  the  instrument,  and  thereby  to  make 
that  valid,  which,  of  itself,  would  not  avail."    (LL  317.)    In  Barringer  v.  Snced,  3 
Stewn's  Rep.  201,  the  agreement  was  silent  as  to  the  time  of  doing  the  act  contract- 
ed  for,  in  which  case,  as  was  held,  the  legal  effect  would  be  to  allow  a  reasonablt  time. 
Oo  the  trial,  an  oral  agreement,  and  declarations  contemporaneous  with  the  writing, 
were  offered,  tending  to  show  that  the  act  waa  to  be  perfivmed  in  eleven  days.    The 
court  would  not  permit  the  evidence  to  go  to  the  jury,  otherwiae  than  as  showing 
what  the  parties  considered  a  reasonable  time.    (Id.  p.  202,  3,  el  srq.)    Where  a 
covenant  was  that  a  ship  }»houl.i  take  goods  on  board  "  forthwith,"  Lord  Tenlerden, 
C.  J.  ruled,  that  a  conversation  at  the  time  about  her  being  ready  in  two  day8,  shou!d 
Q^t  affect  the  const  ruction ;  but  he  sllowed  evidence  to  show  the  known  situation  and 
cireuoistaDces  of  the  ship  when  the  contract  was  made,  with  a  view  of  ascertaining 
wirai  was  meant  by  forthwiili.    (Simpson  v.  Henderson,  1  Mood.  &  Malk.  300.)    If 
the  eoDventatioD  had  tended  to  show  the  known  situation  of  the  ship  at  thf  time,  it 
Would  doubtless  have  been  al'owed,  as  evidence  collateral  to  the  question  of  intent 
It  ii  difficult  to  see  upon  what  precise  principle  the  following  cases  proceed,  though 
Perhaps  they  may  stand  along  with  those  which  respect  declarations  eollateral  to  tlie 
question  of  Intent ;  at  all  events  they  by  no  means  infringe  upon  the  rule  which  ex- 
cludes direct  ev'dence  of  intent,  as  an  independent  fact.    In  Birch  v.  Depeyster,  1 
Stark.  Rep.  ?  10,  the  contract  between  the  owners  of  a  ship,  and  the  captain,  was, 
that  the  latter  was  to  receive  a  specified  sum  "  in  lieu  of  privilege  and  primage  ;*'  and 
to  show  that  th**  term /mnifege  did  not  exclude  the  captain's  right  to  the  cabin,  he 
oft  red  a  convert  tton  between  him  and  tJjc  owners,  preliminary  to  the  writing,  in  tlie 
•Hirsc  of  which  the  owners  expressly  stated  that  he  was  to  have  the  cabin  entirely  to 
hio«lf.  The  other  side  objected,  that  only  the  general  mercantile  meaning  of  *^  privi- 
lege*' was  admissible— ^but  Gibbs,  C.  J.  said,  the  word  was  of  so  indeterminate  a  sig- 
nificatmn,  that  he  must  receive  the  evidence.    The  same  case  is  better  reported  by 
Campbell,  (4  Camp.  385,)  from  which  it  sppears  that  in  the  couversation  which  took 
place  contemtxiraneous  with  the  contract^  tlie  captain  enquired, "  what  privilege  will  you 
•ll»»w  me  ?" — whereupon  one  of  the  owners  snswered, "  we  cannot  allow  you  any  privi- 
'^gp,  but  there  is  a  large  cabin,  and  you  may  make  what  you  please  of  it."    And 
Gibbs,  C.  J.  thought,  if  mercantile  usage  coukl  be  alk>wed  to  explain  what  wu  uo- 
Vau  !•  175 
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deretood  by  prMUge,  he  might  hear  the  coDStruction  put  upoo  the  term  by  the  par- 
ties themselvea.    (Id.  988.) 

In  Taylor  v.  Briggs,  9  Carr.  Ic  Payne,  535.  the  sense  of  the  phraw, "  cotton  in 
bales,*'  used  in  a  charter  party,  was  disputed.  Evidence  of  coNateral  ctrcuDBiancet, 
such  as  usage  of  trade,  &c.,  was  resorted  lo,  and  anoong  other  things,  u  W  nid  in 
the  report,  "  the  broker,  through  whom  the  charter  party  was  entered  into,  p?c  evi- 
dence of  what  was  said  at  the  time ;"  but  Abbott,  C.  J.  af\er  the  testimony  wib  re- 
cieved,  said,  "  I  think  if  there  be  a  Written  agreement  signed  by  the  parties,  and  a 
particular  construction  of  it  will  much  benefit  one  party  and  injure  the  other,  tbataort 
of  evidence  is  of  too  dangerous  a  nature  to  be  relied  on ;  and  the  question  I  shall  lean 
to  the  jury  is — what  was  meant  by  the  term  bale  r* 


NOTE  949— p.  589. 


See  Hall  v.  Leonard,  1  Pick.  81.    Hoffman  v.  Porter,  2  Brock.  158.    Also  ante, 
note  9S8|  p.  1860 ;  and  see  the  next  preceding  note,  p.  1884. 


NOTE  950--P.  540. 


In  Massachusetts,  it  has  been  said,  in  a  general  way,  that  where  a  contract  has  beea 
reduced  to  writing,  and  the  name  of  the  contracting  party  has  been  omitted,  the  omis- 
sion may  be  supplied  by  extrinsic  evidence.  (Per  Parker,  C.  J*  in  Brown  v.  GilmtD, 
13  Mass.  Rep.  158.)  See  S.  P.,  stated  by  Porter,  J.  in  Penniman  v.  Barremore,  6 
Mart.  Lou.  Rep.  497,  who  says  the  omission  may  be  supplied  by  paroL 

In  Pennsylvania,  an  award  tvas  that  "  an  order  for  iS550  should  be  gWenon ," 

mentioning  no  name;  and  it  was  held,  that  thp  omission  might  be  supplied  by  paroL 
The  case  is  badly  reported,  but  it  is  probable  there  was  some  certainly  added,  by 
which  the  person  intended  could  be  ideptified.  (Lynn  v.  Risberg,  3  Dall.  180.  See 
Grier  v.  Grier,  1  id.  172.) 

If  a  date  of  an  instrument  be  omitted,  it  may  be  supplied  by  evidence  of  the  actual 
time  of  delivery.  (Kenner  v.  Creditors,  8  Mart.  Lou.  Rep.  N.  S.  86.  See  the  cases 
post,  note 

In  Louisiana,  a  bond  was  perfect  in  every  respect,  except  that  in  the  penal  part, 
after  the  words/ourteen  hundred  and  ten,  the  word  **  dollars"  was  omitted ;  but  the 
bond  having  been  given  pursuant  to  a  judge's  order,  directing  one  in  the  sum  $1400, 
the  court  thought  the  omission  a  mere  clerical  error,  which  might  be  supplied,  CFcn  in 
an  action  on  the  bond,  where  there  existed  as  high  or  higher  evidence  by  which  to  act 
(Penniman  v.  Barremore,  6  Mart.  Lou.  Rep.  N.  S.494,  496.) 

Cases  of  mere  clerical  omission  are  frequently  aided  by  construction.  As,  where  a 
bill  produced  appeared  to  be  for  fifty,  without  the  addition  of  pounds,  held,  that  the  sum 
fifty  in  the  margin,  expressed  in  figures,  preceded  by  the  sign  "iB,"  removed  all  doubts, 
and  showed  that  the  word.fiAy,  in  the  body  of  the  bill,  was  intended  for  pounds.  (See 
Penniman  v.  Barremore,  6  Mart.  Lou.  Rep.  497,  6,  Porter,  J.  Hunt  v.  Adams,  6 
Maas.  Rep.  519.) 


Digitized 


by  Google 


Sect.  1.]  to  explain  Written  instruments.  1S96 

As  to  instances  where  a  cQDlract  has  been  )ef\  incomplete  in  some  particular,  and 
there  existed  either  an  express  or  implied  authority  to  supply  the  defect,  which  was 
af\ervirards  done,  see  May  v.  Harding,  6  Mass.  Rep.  SOO ;  Boyd  v.  Brotherson,  10 
Wend.  93;  Clute  v.  Small>  17  Wend.  898;  Chitty  on  Bills,  ed.  of  1836,  p.  206,  7. 


NOTE  95l--p.  540. 


Mr.  Qrestey  has  classed  the  cases  cited  in  the  text  along  wKh  those  where  the 
vrritten  evidence  is  not  the  exclusive  medium  of  proof,  and  the  facts  evinced  by  it 
may  as  well  be  proved  by  paroL  (Gresl.  £q.  £v.  196,  7.)  Such  is  the  lew  with  re- 
gard to  receipts,  memoranda,  &c.  &c.  (See  ante,  note  860,  p.  ISll.)  See  also  S.  P. 
in  MaasBchusetts,  as  to  the  regristry  of  a  vessel,  Vinal  v.  Burrill,  16  Pick.  401. 

lo  Massachusetts  the  records  of  a  parish,  as  to  grants  of  money,  may,  in  certain 
cases,  be  falsified  and  contradicted  by  paroL    (Bangs  v.  Snow,  1  Msss.  Rep.  181.) 

Ooa  writ  de  homine  replegiando  in  Pennsylvania,  against  one  who  held  the  plaintiff 
in  alavery^  the  defendant  offered  evidence  to  show  that  the  name  of  Ruth,  whicK  ap« 
pearedin  the  registry,  was  intended  for  Lucy,  the  plaintiff;  but  the  evidence  was  re- 
jected. An  error  in  the  christian  name,  say  the  court,  is  essential  unless  corrected  by 
another  description  annexed,  as  wife,  bishop,  earl,  &c.  (Lucy  v.  Pumfrey,  Addis. 
Repb  880.  See  Ctmpbell  ▼.  Wallace,  S  Teatea'  Rep.  673.) 


NOTE  992— p.  540. 


The  rule  governing  the  admissibility  of  parol  evidence,  with  reference  to  the  i 
of  the  words  uaed  in  the  written  instrument,  is  thus  laid  down  by  Lord  Elienborougfa, 
in  the  case  of  Robertson  v.  French,  4  East,  135.  "  Terms  are  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense,  unless  they  hnve  generally,  in  respect  to  the 
subject  matter,  or  by  the  known  ussge  of  trade,  or  the  like,  acquired  a  peculiar  sense 
distinct  from  the  popular  sense  of  tlie  same  words."  See  also  Math.  Pres.  Ev.  44. 
Taylor  v.  Briggs,  3  Csrr.  &  Payne,  535.  Smith  v.  Wilson,  3  Barn.  &  AdoL  738. 
Cbytott  V.  Gregson,  4  Nev.  &  M.  603.  Bold  v.  Rayner,  1  M.  &  W.  843.  Blackett 
▼.  Royal  Exchange  Ins.  Co.,  i  C.  &.  J.  349.  Wigram  on  Extr.  Ev.  19  et  seq.  Per 
Savage,  C.  J.  in  Boorman  v«  Johnston,  13  Wend.  578. 


NOTE  953-^.  541. 


See  Morrison  ads.  Barksdale.  1  Harp.  £q.  Rep.  101,  3.  Bank  of  England  ▼.  An- 
derson, 3  Bing.  N.  C.  666.    Rogers  v.  6cK>dwin,  3  Mass.  Rep.  475. 

In  a  case  in  the  circuit  court  of  the  United  States,  a  question  arose  as  to  the  mean- 
ing of  the  words,  "loaf  sugar,"  in  the  tiriff  act  of  1816,  ch.  107;  and  whether  ertcsA- 
ed  loaf  sugar  was  within  the  terms,  or  only  sugar  in  loaves.  Mr  Justice  Story  held, 
that  all  sUtutes  like  this  one  must  be  interpreted,  not  according  to  the  abstract  propri- 
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ety  of  language,  but  according  to  thehr  meaning  in  trade  and  commerce,  ind  in  buy* 
ing  and  selling;  and  that  merchants,  refiners,  contectioners,  and  grocen,  migbt  be 
examined  as  witnesses  for  the  purpose  of  ascertaining  the  commercial  import  of  the 
phrase  in  question^    Upon  testinMmy  of  this  character  the  case  was  put  to  the  jary  to 
say,  whether  ei*tt^Aei  loaf  sugar  was  ^'  loaf  sug.ir"  in  the  technical  eoraroercia\«ene; 
and   they  ft»und  upon  the  evidence  that  it  was  not.    (United  States  v.  Breed,  I 
Sumn.  Rep.  159.)   A  case  in  the  English  Exchequer  seems  to  conflict  with  the  above. 
There  it  appeared  that  by  an  act  of  parliament,  (37  Geo.  3,  c  38,  §  5,  7,)  cast  plate 
glaas  was  directed  to  be  squared  into  plates  of  certain  dimensions.    The  qucaiioD  was, 
whether  ceftain  plates  were  ip  the  shape  directed  by  the  act.    The  Attorney  (veuenl 
ai  the  trial  prciductHl  books  explaining  the  process  and  the  terms  of  art  io  the  maoo- 
faciure.  and  the  defendants  offered  to  prove  the  technieal  noeaning  of  the  word  j^hv- 
ittg  to  be,  cutting  the  ^ass  into  tb^  shape  io  which  it  is  intended  for  the  market,  vrhat- 
ever  that  shape  might  be.    This  was  refused ;  and  upon  a  motion  fur  a  aew  \m\ 
Lord  Chief  Baron  Eyre  said,  *<  In  explaining  an  act  of  parliament,  it  is  iroposBible  to 
contend  thai  evidence  sltould  be  admitted  ;  for  that  would  make  it  a  questkm  of  iiict, 
in  place  of  a  quest wn  of  law.    The  judge  is  to  direct  the  jury  as  to  the  point  of 
law,  and  io  doing  ao  must  form  his  judgment  of  the  ndeaning  of  the  legislature  io  the 
same  manner  as  it  it  had  come  before  him  by  demurrer,  where  no  evidence  could  be  ad- 
mitted.  Yet  Oil  demurrer,  a  judge  may  well  inform  himself  from  dictionaries,  or  books 
on  the  particular  subjects,  concerning  the  meaning  of  any  word,    if  he  does  ao  at  Md 
Praia,  and  shews  them  to.  the  jury,  they  are  not  to  be  considered  as  evidence,  but  only 
as  the  grounds  on  which  the  judge  has  formed  his  opinion,  as  it  he  were  to  cite  loy 
authorities  for  the  point  he  lays  down.''    (Attorney  General  v.  The  Cast  Plate  Giais 
Co.,  1  Anstr.  39.) 


NOTE  954— p.  549. 


Several  cases  in  the  English  courts^  besides  those  noticed  in  the  text,  reeogmie  tbe 
propriety  of  allowing  usage  to  be  introduced  with  a  view  of  explaining  ancieat  ioatro- 
roents.  See  Blankley  v.  Winstanley,  3  T.  Rep.  379,  3A8.  Tbe  King  v.  Miller, 6T. 
Rep.  368.  Kitchen  v.  Birtnch,  7  East,  61,  per  Lord  Ellenborougli.  BailiSs,  &c.  of 
Tewkesbury  v.  BrickneiK  S  Taunjt.  130.  Also  3  Stark.  Ev.  563,  et  seq.  6tb  Aokcd. 
Governors  of  Lucton  Scho(»i  v.  Scarlett,  3  Y.  &  Jer.  330. 

Mr.  Starkie  admits  that  the  general  doctrine  has  been  applied  to  jtriotU  ■> 
welt  BspMie  instruments;  but  it  is  obvious,  he  sayS|  that  the  reasons  for  allowing  it 
in  the  former  case  apply  with  much  less  force,  inasmuch  as  the  mere  assent  asJ  •«• 
qiilescenre  of  a  private  person,  who  may  Jiave  been  ignorant  of  his  rights  afibrdsa 
presumption  very  inferior  in  .weiijht  \o  that  which  is  to  be  derived  from  k>ng  establish- 
ed us  ige.  He  thinks  it  doubtful  whether  such  evidence,  to  influence  the  conslructioD 
of  a  private  instrument,  would  now  be  received  in  a  court  of  law.  (3  Stark,  ^v.  564, 
6,  6th  Am.  ed.)  Qoere.  The  latter  branch  of  this  intinr  tion  is  based  mainly  upoa 
the  disappmvalofCooke  v.  Bootli,  stated  |)06t,  p.  547  of  the  text.  Tiie  cases,  however, 
in  wliich  that  disapproval  is  found,  (see  id.  notes  (3)  and  (4),)  are  not,  we  think,  to  be 
understood  as  questioning  the  application  of  the  rule  to  private  instruments,  becaiK^ 
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they  are  such ;  but  as  merely  condemning  the  application  of  the  rule  to  that  particular 
case. 

Evidence  of  usage,  to  aid .  in  construing  ancient  instruments,  seems  little  else  than 
inferior  evidence  of  fads  which  would  have  been  contemporaneously  admissible  for  the 
came  purp(»e.    The  object  is  to  get  at  the  meaning  of  the  instrument  at  the  time  it 
was  written ;  and  the  reason  l«»r  llie  admission  of  this  species  of  evidence  will  deter- 
mine Ihe  limits  within  which  it  is  to  be  confined.    If  the  usage  is  not  consistent  with 
that  meaoini?  of  the  instrument,  which,  by  the  rules  of  law  might  have  been  attribut- 
ed to  it  at  its  date,  the  evidence  cannot  be  received.    (See  per  Spencer,  J.  in  Jackson, 
ex  dem.  Livingston,  v.  Ten  Brocck,  16  Mo-  Rep.  14,  aS,  4.    Per  Nott,  J.  in 
South  Canilina  Society  v.  Johnson,  I  McCord's  Rep.  41,  46.)    And  here  seejns  to 
lie  the  specific  objection  to  Cooke  v.  Booth.    Tlic  construction  which  the  instrument 
must  have  received  at  its  date,  was  different  from  that  allowed  to  be  put  upon  it  by 
the  subsequent  acts  of  the  parties;  for  the  courts  in  England  have  always  leaned 
against  construing  a  covenant  to  be  for  a  perpetual  renewal,  unless  it  was  perfectly 
clear  that  such  was  the  sense  of  the  covenant.    (See  Baynham  v.  Guy's  Hospital,  3 
Ves.  598.    Miior  v.  Folev,  6  id.  aS7.    See  also  what  is  said  by  Sir  James  Mansfield, 
io  Iggulden  V.  May,  2  N.  R.  451 ;  ,5  Bos.  &  Pull.)    Indeed,  considering  the  strength 
aDd'miRirmity  of  tlie  adjudications  against  the  construction  which  the  acts  of  the  par- 
ties were  aBowed  to  force  upon  the  covenant  in  Cooke  v.  Booth,  it  may  well  be  con- 
sidered as  a  case  where  usage  was  admitted  to  control  and  vary,  if  not  to  contradict 
the  clear  import  oC  the  Instrument,  which,  as  we  have  seen  at  p.  541  of  the  text,  can- 
not be  done.    So  in  Corielyou  v.  Van  Brundt,  3  John.  362,  it  Was  held,  that  where 
the  laogtiage  of  a  deed  admits  of  but  one  construction,  and  is  clear  and  pertinent,  it 
cannot  be  controtted  by  any  different  exposition  to  be  derived  from  the  practice  under 
it  lo  Parsons  v.  Miller,  15  Wend.  661,  a  deed  of  premises,  known  as  «  Fire  Place 
Beach,"  was  dated  in  1770.  containing  a  clause  that  the  grantee  should  permit  the  in- 
habiunts  of  a  particular  place  « to  pass  and  repass,  to  fish,  fowl  aud  hunt,  and  to  go 
to  their  meadows,  and  to  do  any  business  they  shall  have  to  do  on  said  beach,  as  they 
uaed  10  do  before  this  conveyance."    The  question  arose  whether  the  right  of  taking 
sea.weed from  M^e  beach  was  within  the  reservation;  and  for  the  purpose  of  estab- 
Wngsuch  right,  usage,  subsequent  to  the  date  of  the  deed,  was  offered.    The 
court  held  the  evidence  inadmissible.    And  per  Savage,  C.  J.  dehvenng  the  opunon ; 
"  Deeds  are  to  be  expounded  by  their  terms,  where  there  is  no  ambiguity,  and  neither 
parol  evidence  nor  usage  can  be  admitted  to  contradict  a  deed.    S  John.  Cas.  4.    5 
Wcad.  547."    He  adds  what  was  sftid  by  Spencer.  J.  in  Jackson,  ex  dem.  Livingston, 
v.Ten  Bfoeck,  16  John.  Rep.  28 ;  and  then  observes,  that  the  cases  there  cited  "  show 
that  the  evidence  is  proper  only  in  cases  of  ancient  deeds,  and  where  there  is  an  un- 
certainty  as  to  what  was  meant  by  the  terms  made  use  of  by  the  parties.      A  reser- 
vaiion  of  a  right  of  way  through  a  lot  and  cellar,  cannot  be  varied  by  parol  evidence 
t)f  usaffe  so  as  to  make  it  embrace  only  a  right  of  way  to  the  cellcr,  there  being  nothing 
in  the  context  or  contemporaneous  circumstances  to  show  that  to  be  the  intent. 
(Clmate v.Burnham, 7  Pick.  ttep. 274.    See Wyuk«ip v.  Burger,  12  John. Rep. 222. 
Cnnstock  v.  Van  Deusen,  5  Pick.  Rep.  161.    Osborn  v.  Wuie,  7  Carr.  C.  Payne. 

Several  esM  im  New-York,  relating  mainly  to  quceUons  of  boundary  arising  upon 
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deeds  of  eonveyance,  exhibit  a  startling  departure  from  the  general  dntrioe,  by  al- 
lowing acts  of  the  parties,  such  as  practical  location,  &c.  &c,  to  OTemile  the  explicit 
language  of  the  instrument.  These  were  all  considered  and  cororoeDted  on  Id  the 
later  case  of  Adams  v.  Rockwell,  16  Wend.  385,  by  which  the  rule  od  th'sBobiect 
was  brought  back  to  an  almost  unqualified  accordance  with  the  principle  ofGonieyoa 
V.  Van  Brunt,  3  John.  Rep.  363,  supra.  See  also  Jackson,  ex  dem.  SufierD,v.Mc- 
Connell,  19  Wend.  17$.  Den,  ex  dem.  Reed,  v.  Shenck,  2  Dev.  Rep.  415.  Allen  v. 
Kingsbury,  16  Pick.  385,  339. 

But  the  above  decisions,  which  relate  principally  to  private  instruments,  will  be  foood 
perfectly  consistent  with  the  admissibility  of  usage  to  explain  amb^cui  iostnimcnu. 
Mr.  Dane  lays  it  down  as  **now,  on  the  whole,  a  well  settled  rule  of  evidence,  that  the 
acts  of  the  parties,  or  usage,  maybe  proved  to  explain  doubtful  words  orclaoaesioi 
deed  or  other  sealed  instrument"  (3  Dane's  Abr.  363,  §  17.  See  also  Rose.  Ev.  11. 
1  Sug.  on  Vend.  189,  Am.  ed.  of  1836,  from  9th  Lond.  ed.)  Where  the  deacriptioo 
in  old  grants  is  vague,  *'  and  the  construction  somewhat  doubtful,  the  acta  of  the  par- 
ties, the  acts  of  government,  and  of  those  claiming  under  adjoining  palenti  are  of 
great  weight"  in  npplvjug  them.  (Jackson,  ex  dem.  Schenck,  v.  Wood,  18  John. 
Rep.  346.  Adams  v.  Rockwell,  1^  Wend.  310,  311,  per  Mason,  senator.  OweoT. 
Bartholomew,  9  Pick.  530.  Allen  v.  Kingsbury,  16  id.  339.  Gove  v.  Richard8on,4 
Greenl.  337.)  The  general  doctrine,  and  the  rule  ibr  testing  the  admissibility  of  this 
•pecies  of  evidence,  was  most  clearly  laid  down  in  Livingston  v.  Ten  Broeck,  16  John. 
R.  14, 33,  4.  There,  too,  as  in  most  other  New  York  cases,  its  application  to  private 
deeds  was  distinctly  sanctioned ;  for  it  was  held,  that  where  a  grantor  in  a  deed  dated 
in  1804,  gave  to  the  grantee  the  privilege  of  cutting  timber  to  be  used  for  '*  buildlDg," 
the  acts  of  the  grsqtee  and  his  heirs,  subsequently  performed,  with  the  knowledge  of 
the  grantor  and  his  heirs,  were  admissible  to  show  that  the  word  huUdmgt  it  beiog 
equivocal,  was  understood  at  the  time  in  such  a  sense  as  to  allow  the  cuttiog  of  tim- 
ber for  building  fences  as  well  as  houses. 

The  cases  mainly  pertain  to  deeds  characterized  as  ancient.  The  admiaaibility 
of  this  species  of  evidence  was  recognized,  however,  in  Choate  v.  Burnhami  7  Pick. 
Rep.  374,  supra,  as  applicable  to  a  deed  dated  in  1818,  only  eight  or  ten  years  before 
the  triaL  No  quahfication  of  the  rule,  in  respect  to  the  age  of  the  deed,  was  suggest- 
ed. See  also  Allen  v.  Kingsbury,  16  Pick.  339,  per  Wilde,  J.  Haven  v.  Brown,  7 
Greenl.  431.    Fowle  v.  Bigebw,  10  Mass.  Rep.  379. 


NOTE  955— p.  544. 
S.  P.  Jackson,  ex  dem.  Murphy,  v.  Van  Hoesen,  3  Cowen's  Rep.  835. 


NOTE  956— p.  545. 


See  «  case  decided  on  the  same  principle,  Colpoys  v.  Colpoys,  Jacob,  451.  Al» 
Jcaoock  V.  Falkener,  1  Bro.  P.  C.  396.    Brown  v.  Thorodike,  15  Fick,  40a 
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NOTE  967—p,  546. 

To  aseertaiD  whether  a  caae  presents  explainable  smbiguity,  or  inseenrate  descrip- 
tioo, "  a  comparison  must  necessarily  be  instituted  between  the  description  in  the  in- 
strument, snd  the  subject  matters  which,  it  is  contended,  are  sufficieni  to  satisfy  it. 
To  do  80  with  certainty,  and  to  make  the  decision  of  the  judge,  in  expounding  an  in- 
strumeot,  independent  of  the  accidents  of  his  grester  or  less  knowledge  of  the  sense 
of  ibe  words  used  by  the  writer,  snd  of  the  fscts  to  which  they  may  be  applicable,  it 
is  evjdeolly  necessary  that  parol  evidence  should  be  admitted,  to  shew  whst'istho 
seme  of  the  words  used,  and  what  are  the  facts  to  which  they  may  be  applicable. 
V^^iditbisview,  evidence,  roust  be  admissible,  of  all  the  circumstances  surrounding 
the  author  of  the  instrument."    (3  PhilL  £v.  751, 3, 8th  Lond.  ed.) 

Tbe  right  of  resorting  to  extrinsic  contemporaneous  circumstances  in  aid  of  writ- 
ten instraraenu  has  been  most  fully  and  frequently  illustrated,  perhaps,  by  the  cases 
rebting  to  the  exposition  of  wills.  On  this  bead,  Mr.  Wigram  lays  down  tbe  fo1k>w- 
ing  proposition  as  being  the  result  of  the  English  cases :  ^'  Every  claimant  under  a 
will  has  a  right  to  require,  that  a.  court  of  construction  in  the  execution  of  its  office, 
shall,  by  means  of  extrinsic  evidence,  piece  itself  in  the  situation  of  the  teststor,  the 
neaning  of  whose  language  it  is  called  upon  to  declare."  (Wigram  on  Extr.  Ev.  59. 
Id.  1S8.) 

There  seems  to  be  no  piaterial  distinction  between  wills  and  other  instruments  in 
this  respect  (Id.  58,  note  (b).)  For  the  general  doctrine  as  applicable  to  willSy  deeds, 
&c.,8ee  the  text  from  p.  543  to  546, 7;  also  per  Parke,' J.  in  Doe, ex  dem.  Templeman, 
V.  Martin,  1  Nev.  &  Mann.  534.  Guy  v.  Sharp,  1  Mylne  &  Keene,  603,  per  tbe 
Lord  Chancellor.  Per  Shaw,  G.  J.  in  Brown  v.  Thorndike,  15  Pick.  Rep.  400.  Sar- 
gent v.  Towne,  1 0  Mass.  Rep^  809,  per  Cur.  Gresl.  Eq.  E v.  901 .  Per  Van  Ness,  J. 
Doe,  ex  dem.  Barnes,  v.  Provoost,  4  John.  Rep.  63.  Webster  v.  Atkinson,  4  New 
Hamp.  Rep.  31.  Sbelton  v.  Shelton,  1  Wash.  Rep.  53,  56.  Fowie  v.  Bigetow,  10 
Man.  Rep.  383,  4.  Heaki  v.  Cooper,  8  GreenL  36.  Per  Wikle,  J.  in  Cbmstock  v. 
Van  Dusen,  5  Pick.  166.'  Ely  v.  Adams,  19  John.  Rep.  313,  317.  Leland  v.  Stone, 
10  Mais.  Rep.  461.  Etting  v.  United  Siatea  Bank,  11  WheSL  50.  Edringion  v. 
Harper,  3  J.  J.  Marsh.  355.  Brown  v.  Haven,  3  Fairf.  Rep.  164.  How  far  contem- 
poraneous and  other  declarations  are  admissible  upon  the  principle  of  the  above  caan, 
•ee  ante,  note  948,  p.  1388  to  p.  1393,  3. 

lo  the  simplest  case  that  can  be  put,  inquiry  aUunde  must  be  made  for  the  subject 
or  object  to  which  tlie  instrument  refers,  before  the  court  can  declare  its  application. 
!(  in  the  description  of  an  estate,  it  is  designated  correctly  as  Blackaore,  there  must 
be  evidence  to  shew  what  land  it  is  that  is  known  by  that  name.  (Per  Coleridge,  J. 
io  Doe  V.  Holtom,  4  Adol.  k,  Ellis,  81.  See  Doe,  ex  dem.  Gore,  v.  Langton,  3  Barn. 
k  AdoL  680.)  So  where  land  was  described  in  a  devise  as  "  a  tract  of  land  called 
the  Beaver  Dam;"  held,  that  parol  evidence  might  be  resorted  to  to  explain  the  am- 
biguity and  apply  the  devise  to  the  subject  matter  intended.  (Hatch  v.  Hatch,  % 
Hayw.  Rep.  33.)  The  like  resort  to  extrinsic  or  parol  evidence  is  necessary  and  al« 
iowable,  where  a  devise  or  deed  is  of  the  home  farm  on  whieh  the  teUotor  or  gnaOor 
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dweUi.    (Doolittle  v.  Blake8ley,  4  Day's  R«p.  S65.    VenMe  v.  McDooiU,  4  Dan's 
Rep.  8S6.    See  Wbitaker  v.  Sunmer,  9  Pick.  900^  $11.)    So  if  a  deed  or  devise  be 
of  an  utate  pwrthtued  cf  A.,ora  farm  occupied  hy  B.,  extrinsic  evidence  miKt  be  al- 
lowed 10  ahow  what  land  it  was  that  had  been  purchased  of  A.,  or  which  B.oecu]»- 
ed.    (Per  Sir  W.  Oranr,  1  Meriv.  66S.   See  Jackaon,  ex  dem.  Van  Vechtes,  v.SiU, 
11  John.  Rep.  901.  Jackson,  ex  dem.  liowell,  ▼.  Parkhuraf,  4  Wend.  Rep.  969.) 
Parol  evidence,  Imwever,  can  only  be  resorted  to  when  it  doea  not  appear  thattbeie 
is  better  evidence  in  tlie  party's  reach.    Accordingly,  where  premiaes  in  a  deed  were 
described  as  thoae  purclwaed  of  A.,  and  nothing  further  was  addtrd,  held,  that  ilie 
deed  from  A.  to  the  grantor  roast  be  produced,  in  order  to  kicaie  f  be  thing  graated. 
(Jackaon,  ex  dem.  Lowell,  *v.  Parkbunt,  4  Wend.  S69.)    Otherwiae,  where  there  is 
a  Ibrther  sufficient  deseriplfon  hy  metes  and  bounds.    (Harlow  v.  Tboma^  12»  Pick. 
66.)    Where  a  man  aells  tdl  the  daaet  he  own$  at  ^.,  or  Am  ihate  ofhii  fatker'it*' 
taiit  parol  evidence  far  necessarily  allowed,  in  the  first  caae,  to  ahow  how  many  siam 
he  had  at  A.,  and  in  the  second,  how  much  of  bis  father's  estate  be  woold  be  eot'rtM 
to*    (See  Bariiley  v.  Barkley,  S  McCord,  869.    South  Can4ina  Society  v.  Jubasoo,  I 
McCord,  41.) 

So  where  lands  are  deacribed  in  a  deed,  devise,  or  other  instrument,  by  aielrs, 
bounds,  courses,  &c. ;  you  must  necessarily  go  out  of  the  instrument  to  identify  the 
land  by  extrinaic  evidence  asceruining  the  bounds.  (See  Robertson  v.  McNiel,  I) 
Wend.  68h  Scott  v.  Sheakley,  S  Watts'  Rep.  53.  Wing  v.  Burgis,  1  Sbepiey'' 
Rep.  111.) 

This  enquiry  may  result  in  sliowing  the  existence  of  two  objects  equally  within  the 
description,  and  then  the  case  will  fall  within  the  priticiple  of  those  ante,  note  999,  p. 
1668,  et  seq.  (See  also  ante,  note  940,  p.  1679,  note  94S,  p.  1981,  3,  and  note  948, 
p.  1889,  et  seq.)  As  where  the  head  of  Swan  Creek  is  caHed  for,  and  two  creeks  are 
set  up  by  the  reapective  disputants,  or  two  places  as  the  besd  oF  Swan  creek;  parol 
evidence  is  allowed  to  show  which  creek  is  the  one  intended,  and  wbich  of  the  (fro  pbces 
islbe  head  of  it  So,  also  if  a  tree  is  called  for,  and  there  are  two  trees,  or  the  Hoe  of 
a  given  tract,  and  there  are  two  tracts  of  the  same  name.  (Hammond  v.  Ridgley,  5 
Harr.  9t  John.  915.  Claremont  v.  Cariton,  9  N  Hamp.  Rep.  37S.  Blake  v.  Dough- 
erty, 5  Wheat.  959.  Storer  v.  Freeman,  6  Mass.  Rep.  440,  441.  See  also  Sooth 
Carolina  Society  v.  J<ihn8on,  1  McCord.  47,  48.  Linscott  v.  Fernald,  5  Oreenl.R.496. 
Bmwn  V.  Haven,  8  Pairf  164.)  Where  a  deed  calls  for  a  "  highway,"  parol  evWeoce 
18  admisaible  to  locate  the  highway  defaeto,  and  that  will  be  deemed  the  call  intended, 
in  preference  to  the  recorded  highway^  even  though  the  latter  corresponds  most  near* 
ly  with  the  course  and  distance.    (Rich  v.  Rich,  16  Wend.  663.) 

The  propriety  of  kN>king  at  extrinsic  contemporaneous  circumstances,  in  Instsnees 
]ik6  the  preceding,  is  clear  and  undoubted.  Upon  the  same  principle,  in  a  variety  of 
other  cases  less  simple  in  their  character,  facts  presumably  present  to  the  mind  of  the 
author  of  the  instrument,  such  as  the  tocsl  situation  and  general  conditbn  of  the  sub- 
ject matter  claimed  to  be  within  the  description,  the  name  by  which  it  wasknoivn, 
tlie  VMlble  marks  upon  it,  &c.  &c.,  may  be  resorted  to  in  order  to  evolve  and  efl^iu- 
ate  the  real  intent.  Accordingly,  where  a  river  was  named  as  the  boundafy  of  Isnd, 
uorier  such  cireamstliBc^  ai  to  contey  tbft  land  to  the  centre  or  mkldle  of  the  river, 
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ind  thus  include,  prima  facie,  an  island  lying  nearest  (he  bank  where  the  premises 
were  situate;  held,  that  if  the  island  was  of  such  length,  and  so  near  the  centre,  as 
a  cause  Ihe  stream  on  each  side  of  it,  singly  to  be  considered  and  called  in  common 
3arlance  the  rioer^  and  not  branches  or  parts  of  it,  that  fact  might  be  shown,  with  a 
new  ot  limiting  the  deed,  and  exempting. the  island  from  its  operation.  (Claremont 
V.  Carlton,  3  N.  Hamp.  Rep.  369,  872,  8.) 

In  St9rcr  v.  Freeman,  10  Mass.  Rep.  435,  the  question  was  upon  the  meaning  of 
the  word  $horey  when  used  as  expressing  a  boundary  on  the  sea  where  the  tide  ebbs 
and  flows.    Two  deeds  were  introduced,  made  by  the  same  grantor,  and  relied  upon 
by  ibe  plaintiff;  the  first  purported  to  convey  twelve  and  a  lulf  acres  within  certain 
bounds,  two  of  which  were,  "running  from  a  certain  stake  there  described,  N.  28** 
W.  to  tke$kore,  &c.,  thence  by  the  shore  to  the  other  land  of  the  said  C."    The 
other  deed,  which  was  to  a  diflerent  grantee,  and  bore  dale  the  next  day  afier  the 
first,  purported  to  <Hmvey  the  like  quantity  of  acres,  adjoining,  on  one  side,  the  land 
described  in  the  other.    Among  the  boundaries,  one  line  ran  from  a  heap  of  stones, 
northwestwardly  seven  rods,  to  a  heap  of  stones,  **  at,  the  shore,  &c.,  at  fVilliam  El' 
wetf  I  eomer,  so  called,  thence  by  the  share"  to  the  land  conveyed  in  the  first  deed. 
The  court  held,  that  none  of  the  monuments  having  been  located,  the  deeds  only  car- 
ried the  land  prima  facie  to  high  water  mark.    They,  however,  suggested,  for  the  ben- 
e6tofthe  plaintiff,  if  he  should  again  try  the  cause,  that  this  construction  might  be 
varied  by  parol.     "In  the  8ec<md  deed,"  they  said,  "  a  boundary  line  is  described  to 
run  to  a  heap  of  stones  by  the  shore^  at  ElvoeWs  comer.    The  shore  has  two  sides, 
his^h  water  mark,  and  low  water  mark.     ElweWs  corner  is  described  as  a  known  mon- 
ument   If  it  is  at  low  water  mark,  it  is  by  the  shore,  as  well  as  if  it  was  at  high  water 
mark.    Now,  if  it  be  a  fact  that  this  corner  was  a  known  monument  at  low  water 
mark,  the  plaintiff  might  be  admitted  to  prove  it  by  oral  testimony.    Then  the  boun- 
dary line,  running  to  EtweWs  comer,  would  cross  the  flats  to  low  water  mark;  and 
the  next  boundary  line  running  by  the  fiats,  must  run  by  the  same  side  of  the  flats 
on  which  ElwelTs  eorn^ stands;  and  thus  the  flats  would  be  included  by  the  bounda- 
ries of  the  land  conveyed  by  the  second  deed.    And  further,  from  this  fact  the  first 
deed  would  receive  a  diflerent  consideration,  as  it  was-executed  by  the  same  grantor. 
For,  as  the  boundary  line  running  from  EUwelVs  corner,  runs  to  the  land  conveyed  by 
the  first  deed,  if  that  line  run  by  the  low  water  mark,  then  the  land  conveyed  by  the 
first  deed  must  also  extend  to  low  water  mark;  ^nd  we  should  presume  that  the 
word  shore  was  used  untechnically,  and  without  legal  accuracy,  as  importing  low 
watermark."    See  farther,  the  case  of  Waterman  v.  Johnson,  13  Pick.  261,  stated 
ante,  note  948,  p.  1889,  1390. 

Where  a  mortgage  described  the  premises  as  two  hundred  and  forty-Jive  acres  of 
lond  on  which  Ji,  V.  then  (at  the  date  of  the  mortgage)  livedo  bounded  according  to 
two  deeds  to  A.  V.from  C.  and  K,  which  latter  deeds  embraced  365  acres ;  held,  that 
proof  showing  a  son  of  A.  V.  in  the  actual  and  visible  occupancy  of  100  acres,  parcel 
of  the  365  acres,  at  the  very  time  .the  mortgai^e  was  given,  (the  100  acres  having 
b^n,  before  that,  defined  and  set  ofl'  to  the  son  under  a  gift  from  A.  V.,}  was  admissi- 
ble not  only,  but  the  jury  might  infer  from  it  that  the  one  hundred  acre  piece  was  not 
parcel  of  the  land  mortgaged.  (Venabie  v.  McDonald,  4  Dana's  Rep.  8S6.)  .  See 
Vol.  L*  176 
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Leland  v.  Stone,  10  Mass.  Rep.  459^  slated  post,  note  948 ;  see  alsoHariovr.  Tbo- 
inaf*,  15  Pick.  66,  and  other  cases  in  connection  with  it,  post,  note  961. 

Where  (he  plHintiff  sued  on  a  general  warranty  in  writing  of  iheflouDdoev  oft 
slave,  and  the  defect  complained  of  was  in  one  of  the  arms;  the  defeodant  was  al- 
lowed to  prove  by  parol  the  circunostancea  and  condition  of  the  slave  at  tlie  lime  of 
the  snie,  and  what  then  passed  between  the  parties,  so  as  to  establish  that  the  defect 
was  open  aivd  vi8ible  not  only,  but  communirated  lo  the  plaintiflT;  and  heUl,thaUuch 
being  the  case,  the  defect  was  not  covered  by  (he  {general  warranty.  (Schuykr  v. 
Russ,  2  Cain.  Rep.  303.)    See  ante,  note  948,  p.  1393. 

Where  a  riglit  of  way  jp;ranted  is  prima  facie  obscure,sthe  stale  of  the  premiaesst 
the  time  of  the  grant  may  be  proved,  in  order  to  see  whether  it  has  or  has  not  been 
sufSciently  described.  (See  Osbora  v.  Wise,  7  Carr.  &  Payne,  761.  Comatock  v. 
V-n  Dusen,  5  Pick.  166.) 

Id  Pennsylvania,  the  defendants,  a  canal  company,  were  sued  for  injuries  dooe by 
them  to  the  plaintiff's  lands,  in  constructing  their  canal.  On  the  trial,  they  relied  on  a 
sealed  contract,  by  whirh  they  agreed  to  purchase,  and  the  plaintiff  to  sell,  at  a  fixed 
price  per  acre,  the  land  which  might  he  occupied  by  the  canals  then  ebout  to  bi  maii; 
the  purchase  money  to  be  paid  as  soon  as  the  quantity  of  land  should  be  ascertiiofd, 
and  the  deed  made  out ;  held,  admissible  for  the  plaintiff  lo  prove,  that  nt  ilie  time  of 
making  the  contract,  the  line  or  route  of  the  canal  was  designated  by  slakes  setup 
through  the  plaintiff's  lands,  and  in  this  way  identify  the  lands  in  reference  to  which 
the  contract  was  made,  so  as  to  lay  the  ft>undation  for  proving  damages  beyond  the 
lands  agreed  tu  be  sold.     (Bertsch  v.  the  Lehigh  Coal  and  Nav.  Co.  4  Rawie,  ISO.) 

The  manner  in  which  property  has  been  used  and  enjoyed,  may  be  imfwrtani,  in 
connection  with  it^^  visible  marks,  condition,  &c.  In  the  case  of  personal  property,  even 
its  accidental  or  temporary  locality  at  the  dare  of  the  instrument,  may  exert  a  decisive 
influence  on  the  qucsti<m  of  construction ;  especially  when  connected  with  proof  of  the 
rank  and  occupation  of  the  party.  By  a  will  of  a  musical  instniment  malfer,  giring 
his  household  furniture,  a  piano  fcirte  might  or  might  not  pass,  according  to  tlie  cir- 
cumstance of  its  being  in  his  dwelling  house,  or  in  his  ware  house.  (Sec  P«altv. 
Jackson,  1  Bro.  P.  C.  322.)  A  bequest  of  jewels  by  a  nobleman  would  paaa  all ',  but 
if  by  a  jeweller,  it  would  not  puss  those  he  had  in  his  shop.  (Colfioys  v.  Colpoys, 
Jacob,  451,  said  by  Master  o^  the  Rolk)  If  a  perscm  of  rai>k  buys  a  service  of  plaie 
suitable  tt>  his  quality,  and  never  uses  it,  yet  't  may  pass  as  household  fnmUvrt. 
(Kelly  V.  Powlet,  Ani()l.  6l0.  A  tradesman  has  a  dozen  of  silver- handled  knives  and 
fi>rkR,  which  he  coomiouly  uses,  and  has  besitles  a  service  of  plate,  which  perhaps  be 
hougflit  as  a  good  bargain  ;  the  service  would  not  pass  as  household  furniture.  (Id.) 
See  Buiin  v.  Winthrop,  1  John.  Ch.  Rep.  339.  In  Le  Farrant  v.  Spencer,  1  Ves. 
sen.  97,  a  captain  of  nn  East  India  ship  gave  by  wjH,  "all  his  houselM»ld  furnilure, 
linen,  plate  and  apparel,  whntsoever."  The  the  testator  died  possessed  of  plate,  India 
and  dimity  goods,  and  some  rou^h  diamonds.  Lord  Hardwicke  directed  a  reference 
to  the  master  lo  distinguish  what  goods  he  had  for  his  own  domestic  use,  and  what 
for  trade  or  Ynerchnndize,  "without  which,"  he  said,  "  it  was  impossible  to  detemii'^e 
of  the  extent  of  the  bequcsi."  Where  there  is  a  gif\  of  the  testator's  stock,  that  is 
ambiguous ;  it  has  difTeient  meanings  when  used  by  a  firmer,  and  a  merchant.  (Col* 
poys  V.  Culpoys,  Jacob,  451,  said  per  Master  of  the  Rolls.) 
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The  fiillowing  eases  show  how  evidence  in  respect  to  the  mode  of  use,  &c*  ma y  afTect 
ioslrumentij  relating  to  real  pF.«perty.  A  testator,  by  bis  will,  devised  his  plantation  on 
Jt)hn';iNandi4antainin^  510  acres.  He  had  two  tracts  on  John's  Fsbnd,  one  of  cleared 
W,  which  he  planted,  containing  390  acres ;  and  at  the  distance  of  2  or  3  miles,  a 
tract  of  pine  land,  containing  147  acres.  Parol  evidence  was  received  to  show,  that 
the  tract  uf  pine  land  had  always  been  used  with  the  other,  and  was  necessary  to  it ; 
that  ilietwo  tracts  had  always  been  considered  to  form  one  plantation ;  and  that  the 
teatatoPssOD  and  heir  at  taw  had  admitted  the  right  of  the  devisee  to  both ;  and  these 
facts  were  held  to  establish  the  intent  of  the  testator  to  pass  both  tracts  under  the  de- 
vise.  (Wilson,  adm'r,  ads.  Robertson,  Harp.  £q.  R.  56.)  The  term  appurtenaneesy 
which  geaerally  carieti  whatever  is  "  usually  letten  or  occupied  with  the  land,"  (Plow. 
170J  is  a  plain  instance  of  ambiguity^  calling  for  the  aid  of  extrinsic  evidence ;  and 
parol  proof  must  be  allowed  to  ascertain  what  is  within  the  term,  unless  the  extent  of 
the  claim  appears  on  the  face  of  tlie  instrument ;  and  even  then,  to  ascertain  what 
waters,  what  dams,  or  what  races,  have  been  used  and  occupied  as  appertaining  to 
the  property  purchased,  such  evidence  will  in  many  cases  be  necessary.  (Uall  v. 
Benner,  l  Peonsylv.  Rep.  402,  409.) 

Though  a  testator,  having  freehold  and  leasehold  property  in  the  same  place,  by  a 
device  of  his  landa  end  tenements  in  that  place,  passes  only  h  s  freehold  lands  ;  or  by 
a  devise  of  his  messuages,  lands  and  tenements  in  that  place  to  uses  applicable  only  to 
freehold  properly,  may  be  considered,  as  intending  to  devise  only  his  freehold  property ; 
(Rose  V.  Bartlett,  Cro.  Car.  292,  cited  by  Sir  John  Leach,  in  Hobson  v.  Blackburn, 
IM.  &K.  579;  Thompson  v.  Lady  Lawley,  2  Bo?.  U  Pull.  303 :)  yet  a  different 
coostruction  may  be  put  upon  the  will,  and  the  leasehold  pasi>,  if  a  different  intention 
caobe  collected  from  the  circumstance  of  the  leasehold  property  being  blended  in 
enjoyinent  with  the  freehold,  although  the  limitations  be  to  uses  strictly  applicable  to 
freehold  property  only.  (By  Sir  John  Leach,  Hobson  v.  Blackburn,  1  M.  &>  K.  571 ; 
Goodman  v.  Edwards,  2  id.  759.  Newton  v.  Lucas,  6  Sim.  54,  and  on  appeal,  1  M. 
k  K.  991.)  See  also  the  cases  of  Lowe  v.  Lord  Huntingtower,  and  Standen  v.  Stan* 
den,  cited  and  commented  on  in  the  judgment  of  Miller  v.  Travers,  ante,  note  839,  p. 
1366.    Lane  v.  Earl  of  Stanhope,  6  T.  Rep.  345. 

The  nature  and  value  ol  the  interettt  which  the  party  bad  in  the  property  designa- 
ted, may  be  very  material.  (See  ante,  p.  544,  of  the  text.  Jackson,  ex  dem.  Mur- 
phy V.  Van  Hoesen,  4  Cow.  Rep.  825.)  Suppose  a  testator  should  use  the  words 
"all  my  estate  and  property  in  manufactories;"  or  "  all  my  wharf  property ;"  or  "  all 
™y  ferry  estate."  There  being  many  manufacturing  corporations,  in  the  case  first 
put,  it  woukl  be  uncertain^  whether  the  testator,  intended  stock  in  manufacturing  cor- 
porations, which  is  personal  property,  or  an  estate  in  lauds  and  buildings  employed 
IS  manufactories.  So  there  t)eing  many  incorporated  whari  companies,  holding 
property  of  great  value,  it  would  be  uncertain  in  the  second  case  put,  whether  the 
testator  intended  shares  in  a  corporation,  or  an  estate  in  fee  simple.  So  of  the  ferry 
^tate,  it  would  be  uncertain  whether  it  meant  a  chattel  interest  in  the  franchise  of  a 
ferry,  or  a  farm  and  house  used  in  connection  with  a  ferry,  and  thus  denominated, 
lo  all  these  cases,  it  seems,  evidence  aliunde  may  be  resorted  to  to  show  the  situation  and 
GircttiiMiancea  of  the  teatator,  in  reference  to  the  property  devised,  and  thus  explain 
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and  apply  ibe  description.    (Per  Shaw,  C.  J.,  in  Brown  v.  Thorodike,  15  Pick.  400, 1 . 
See  Letlingwell  v.  Elliott,  8  Pick.  455,  stated  post,  note  961.) 

In  Ellsworth  v.  Buckmyer,  1  Nott  and  McCord,  151,  it  was  held,  that  where  words 
in  a  wilt  are  susceptible  of  reference  to  a  freehold  in  lands,  or  rents  which  had  previ- 
ously accrued,  parol  evidence  was  admissthle  to  show  that  there  were  no  rema  or  it- 
come,  or  very  little,  upon  which  the  will  could  operate,  and  therefore  that  an  eitate  in 
the  land  was  meant. 

A  somewhat  strikinj^  case  is  that  of  Wardsworth  v.  Ruggles,  6  Pick.  Re|».(S. 
There  a  testator  bequeathed  to  his  wife,  ''all  rents  in  arrear,  on  the  real  estates  at 
Lynn."  It  appeared  that  the  real  estates  mentioned,  were  not  the  property  of  the 
testator,  but  belonged  to  the  wife ;  and  memoranda,  written  and  signed  by  the  form- 
er, and  his  acts,  were  resorted  to,  to  show  that  he  meant,  not  merely  rents  unpaid  by 
the  tenants,  but  all  the  money  he  had  ever  received  for  rent  or  otherwise  from  the 
Lynn  properly,  together  with  interest. 

Where  persons  are  described  or  referred  to  in  a  writing,  it  may  be  material  to  en- 
quire as  to  their  situation  and  circumstances  at  the  time  ;  tlieir  relation  to  the  miker 
of  the  instrument ;  the  state  of  feeling  which  had  subsisted  between  the  latter  and 
them,  previously  ;  and  a  more  or  less  minute  acquaintance  with  the  domestic  eoo- 
diiionof  the  maker,  his  family  &c.  &c.,  is  also  frequently  requisite  to  the  true  intelp^^ 
tation  of  his  words.  The  influence  of  circumstances  of  the  above  nature  will  be  seen 
by  examining  several  of  the  cases^  ante,  note  840.  Wilde's  case,  6  Coke's  Rep.  16, 
relating  to  a  devise  to  one  and  his  children,  also  furnishes  a  familiar  example.  The 
word  children,  as  there  employed,  was  equivocal ;  it  might  have  been  used  as  a  word 
of  limitation,  and  then  the  estate  would  be  an  estate  tail  to  the  father,  or  it  might 
have  been  intended  as  a  word  of  purchase,  and  then  the  estate  would  be  a  joiat  life 
estate  to  the  fjther  and  children.  It  was,  therefore,  necessary  to  resort  lo  mstien 
dehors^  and  inquire  whether  the  devisee  had  children  or  not,  at  the  time,  and  accord- 
ing to  this  fact,  intniduced  by  parol  evidence,  the  words  of  the  will  would  have  the 
one  or  the  other  construction.  (See  this  case  stated  and  approved  by  Shaw,  C.  J^ 
15  Pick.  400.)  Prima  facie,  the  term  children  in  such  cases  shall  be  taken  to  be  a 
word  of  purchase;  but  extrinsic  circumstances  may  show  it  to  be  a  word  ofrimitatioo. 
(Sander's  case,  4  Paige,  29S.  Gates  v.  Jackson,  9  Strange,  179.)  The  term  "chil- 
dren" may  be  construed  to  mean  grand  ehUdren^  there  being  no  ehUdren  in  the  pri- 
mary sense  of  that  word.  (See  E wing's  heirs  v.  Uandley's  Ex'rs,  4Litt.  Rep.  S4& 
Izzards  v.  Izzards'  Ex'rs,  9  Dess.  Eq.  Rep.  303.  Deveaux  v.  Barnwell,  1  k).  497. 
Drayton  v.  Drayton,  id.  S29.  Tier  v.  Pennell,  1  Ekiw.  Ch.  Rep.  354.)  So,  of  course, 
itep  children  may  conne  in  but  if  there  be  children  in  the  primary  sense,  parol  evtdeDee,it 
hasbeen  held,  is  not  admissible  to  show  that  step  children  were  intended.  (Fouke  v. 
Kemp.,  5  Harr.  &  John.  135.)  The  word  ehUdy  prima  facie,  means  a  legitimate  ehikS; 
and  if  there  be  a  legitimate  child,  an  illegitimate  one  cannot  be  proved  to  have  been 
intended.  If  it  be  shown  aliunde  that  there  was  no  legitimate  child,  this,  akwg 
with  other  extrinsic  circun»lances,  may  vary  the  interprefatk>n  of  the  term,  so 
as  to  embrace  within  it  an  illegitimate  child.  So  with  regard  to  the  term  chil- 
dren. (See  Wigram  on  Extr.  Ev.  42,  99.  Gardner  v.  Heyer,  3  Paige's  Rep^ 
11.)  If  the  description  be  thUdren  of  A.  B.,  though  in  the  first  instance  legiti- 
mate children  only  shall  be  intended,  yet  if  it  be  shown  that  A.  B.  had,  at  the  time 
the  will  was  made,  one  legitimate  and  one  illegitimate  child,  and  that  the  ktter  had 
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tcquired  the  repntation  of  being  a  child  of  A.  B.,  this  will  allow  the  illegitimate  child 
to  take  with  the  other.  For  the  one  legitimate  child  will  not  satisfy  the  word  ^*  chil* 
dren."  (Gill  v.  Shelley,  9  Rues.  &  M.  386.  See  this  case  in  connection  with  Wilk- 
iosoD  ▼.  Adam,  1  Yes.  &  B.  463.  13  Price,  470.)  Further  as  to  the  extrinsic  circum- 
stances which  will  let  in  ilkgitimate  children,  see  Woodhouslie  v.  Dalrymple,  2  Mer. 
419.  Beachcroft  v.  Beachcrofl,  1  Madd.  490.  Bayley  v.  Snelham,  1  Sim.  &  Stu.  78. 

Under  different  eircumatanoes,  the  word  "  family"  may  mean  a  man's  liousehold, 
consifliing  of  himself,  his  wife,'  children  and  aenrants ;  it  may  mean  his  wife  and 
children, or  hischildreo,  excluding  his  wife;  or,  in  theabsence  of  wifeand  children,  it  may 
mean  his  brothers  and  sisters,  or  his  next  of  kin ;  or  it  may  mean  the  genealogical 
stock  from  which  he  may  have  sprung.  Alt  these  applications  of  the  word,  and  some 
others,  are  found  in  common  parlance ;  and  in  expounding  it  in  a  case  of  a  will,  the 
meaning  in  which  the  testator  empbyed  the  word  must  be  gathered  by  considering 
the  circumstances  and  situatran  in  which  he  was  placed,  the  object  he  had  in  view/ 
and  the  context  of  the  will.  (Per  Lord  Langdale,  in  Black  well  v.  Bull,  1  Keen.  176. 
See  18  John.  Rep.  40S,  8.)  Accordingly,  where  a  testator  made  his  will  and  thereby 
directed  that  his  business  of  a  cheese-monger  should  be  carried  on  by  his  wife,  "Sarah 
Bull,  and  his  son  John,  jointly,  for  the  mutual  benefit  of  his  family ;"  and  then  died 
shortly  after,  leaving  his  widow  Sarah,  and  the  said  John  Bull  with  five  other  chil- 
dren, infants:  held,  that  the  widow  as  well  as  the  children  were  comprised  in  the 
word/omily.  (Black well  v.  BuU,  supra.)  An  inefiectual  attempt  was  made  to  as- 
certain the  sense  in  which  the  testator  used  the  vford  family  in  Doe,  ex  dem.  Hayter^ 
V.  Joinville,  8  East,  178,  and  the  will  declared  void  by  reason  of  the  ambiguity.  Sec 
further,  Harland  v.  Trigg,  1  Bro.  Ch.  Rep.  153.    Nowkin  v.  Nelligan,  id.  491. 

The  word  $on,  means  an  immediate  descendant,  there  being  nothing  to  control  itt 
primary  signification ;  but  it  may  have  other  applications  where  extrinsic  circum- 
stances show  that  it  could  not  have  been  used  la  this  sense.  (See  Wigram  on  £xtr. 
Ev.  80.  Steele  v.  Barrier,  I  Freem.  29a  and  477.  8  Vin.  Abr.  3J0,  pi.  9.)  If  a 
deed  be  to  "  •^.  B.  and  son,"  the  former  having  several  sons,  and  it  appears  that,  at  the 
date  of  the  deed,  A.  B.  and  one  of  the  sons  were  in  partnership,  and  that  **  A.  B.  and 
son"  was  the  style  of  the  firm ;  this  will  identify  the  son  intended.  (Semble,  Hoffman 
V.  Porter,  2  Brock.  Rep.  157,  159.)  If  a  deed  shoukl  be  made  to  the  grantar^s  ton 
John,  of  the  house  in  which  he  (John)  lives,  and  it  turns  out  that  the  grantor  had  two 
sons  by  that  name;  yet  if  one  was  ia  Europe,  at  tlie  date  of  the  deed,  and  the  other 
in  the  bouse,  there  could  be  no  doubt  as  to  which  wss  intended.  (Barkley  v.  Barkiey, 
I  McCnrd's  Rep.  278.  See  per  Penman,  C.  J.  in  Richardson  v.  Watson,  4  Barn,  k, 
Adol.  787.  S.  C.  1  Nev.  &  Mann.  567.)  Where  a  dispute  is  whether  a  deed  of  con- 
veyance was  intended  for  one  or  two  persons  bearing  the  same  same,  an  enquiry  into 
the  circumstances  attending  the  negotiation  for  the  deed,  and  its  execution,  would  ob- 
viously in  most  instances  be  decisive.    (See  Coit  v.  Starkweather,  8  Conn.  Repw  289.) 

The  eases  oi' inaeeurate  description  of  persons  or  things,  cited  ante,  notes  840, 
B43,  are  mostly  very  strong  illustrations  of  the  extent  to  which  extrinsic  enquiry  into 
contemporaneous  circumstances  may  go,  with  a  view  to  a  right  interpretation  and  ap» 
plication  of  the  language  of  an  instrument.  We  saw  by  those  eases  that  a  descrip^ 
tion,  though  false  in  part,  may,  with  reference  to  extrinsic  circotestances,  be  abso- 
lutely certain,  or  at  least  sufficieDtly  so,  to  enable  a  court  to  identify  the  person  or 
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subject  matter  intended.    (See  abo  ante,  note  839,  and  the  judgment  io  Miller  t.  Tn- 
vers,  there  stated.) 

Various  other  cases  illustrate  the  general  doctrine  above  considered,  with  respect  to 
the  necessity  of  looking  out  of  the  instrument,  to  the  circumstances  attending  itt  ex- 
ecution, and  all  the  facts  to  which  its  terms  either  expressly  nr  tacitly  reter.  Almost 
every  writing,  indeed,  refers  in  one  of  these  ways  to  extrinsic  circumstinces,  the 
knowledge  of  ^hich  is  in  a  greater  or  less  degree  important  to  its  just  ioterpremvA. 

Thus,  u  bequest  of  a  female  Bltne  and  her  tncreote,  may  mean/ttUiretiicresie,ot 
children  already  horn ;  and  evidence  of  the  circumstances  of  tlie  testator  witli  re- 
gard to  his  slaves,  as  well  as  of  the  condition  and  situation  of  the  slave  in  qnestioo, 
is  admissible  to  explain  and  apply  it  (Reno's  ex'r  v.  Davis,  4  Hen.  &  MunL  383. 
Puller's  exV  v.  Puller,  8  Rand.  88.) 

The  word/*  freight"  has  several  meanings  in  common  parlance;  and  if,  by  a  wrii- 
ten  contract,  a  party  were  to  assign  his  freight  in  a  particular  ship,  parol  evidtoce 
might  be  admitted  of  the  circumstances  under  which  the  contract  was  made,  In  ai^ 
certain  whether  it  referred  to  goods  on  board  the  ship,  or  an  interest  in  the  earn- 
ings of  the  ship ;  in  other  words,  to  show  in  which  sense  the  parties  intended  to  use 
the  term.    (Said  per  Story,  J.  in  Peish  v.  Dickson,  1  Mason,  10,  12.) 

In  Simpson  v.  Henderson,  1  Mood.  &  Malk.  800,  in  an  action  for  a  breach  of  cov- 
enant that  a  ship  should  take  goods  on  board  "  forthwith,"  LoVd  Tenterdtn,  admitting 
that  the  word  in  strictness  meant  "immediately,"  received  evidence  of  the  eircum- 
stances  of  the  ship,  and  the  situation  of  the  parties,  to  shew  that  it  could  nni  have 
been  used  in  that  sense.  "  It  was  known  to  both  parties  that  the  ship  needed  some 
repairs,  at  least  to  be  coppered,  and  some  time,"  he  said,"  must  be  allowed  fi)r  that'' 
See  Ely  v.  Adams,  19  John.  Rep.  318,  and  other  dases  relating  to  S.  P.,  sUted  tote, 
note  948,  p.  1398. 

If  A.  grant  one  an  annuity  of  jSlO  a  year/or  counael,  in  case  he  be  a  physician,  it 
will  be  understood  of  his  counsel  in  physic ;  if  a  lawyer,  in  la  w ;  and  so  in  any  other 
profession.    (Pow.  on  Con.  884,  5.    8  Dane's  Abr.  576,  §  1 1.) 

The  certificate  of  a  notary,  stating  that  notice  of  protest  was  put  in  iht  post  of- 
fice, may  be  explained  by  showing  at  what  post  office  tlie  notice  was  mailed.  (&^ 
v.  Kemper's  heirs,  10  Lou.  Rep.  (Curry)  205.) 

In  Virginia,  a  writing  signed  by  B.  C.  and  D.,  recited  that  A.,  a  constable,  bad  i^ 
vied,  &c.,  th^t  the  sale  had  been  forbidden,  &c.,  and  then  set  out  a  promise  to  indem- 
nify A.,  ogreeMy  to  law,  without  specifying  tlie  acts  which  A.  was  to  do,  and  agaioat 
which  he  was  to  be  indemnified ;  held,  tliat  A.  might  prove  the  fact  of  the  writing 
having  been  executed  and  delivered  to  him  on  the  day,  and  at  the  place  of  aaie,&c> 
and  thus  make  it  an  agreement  to  indemnify  him  for  removing  and  selling  the  proper- 
ty.   (Crawford  v.  Jarrett's  adm'r,  3  Leigh,  630.) 

A  subinission  to  abide  the  award  '*of  the  arbitrators  now  about  to  sit,"  may  be 
shown,  by  resorting  to  the  circumstanced  under  which  it  was  executed,  to  have  been 
intended  as  a  submission  to  certain  individuals,  with  power  to  call  in  an  umpire.  "  H 
is  rendering  certain  by  parol,  that  which  the  parties  did  not  intend  to  make  certain  by 
writing."  (Sharp  v.  Lipsey,  3  Bail.  Rep.  1 18.)  A  note  is  payable  to  coromisaiooers, 
ice,  without  naming  them ;  parol  evidence  ahowipg  who  the  commissionera  at  the 
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time  w«re,  may  be  received  to  identify  the  payees.     (Mundioe   v.  Crenshaw,  9 
Stew,  k  Port.  87.) 

Where  a  policy  of  insurance  purports  to  have  been  effected  on  account  of  owtiert^ 
without  designating  the  particular  owners  intended ;  evidence  of  the  circumstances 
Blteoding  the  execution  of  the  policy  is  admiasibie  to  show  that  less  than  the  whole 
number  of  owaers  was  intended.  (Catlelt  v.  Pacific  Ins.  Co.  1  Wend.  561.  S.  C.  4  id. 
75.)  Nooe  but  an  owner ^  however,  can  be  shown  within  the  intention.  (Id.,  4  Wend. 
79,  per  Walworth,  Chancellor.)  See  also  Lawrence  v.  Van  Home,  1  Cain.  Rep. 
376.  Marray  v.  The  Colnrobia  Ins.  Co.  11  John,  Rep.  311.  Lawrence  v.  Sebor,  S 
Cain.  Rep.  203.  Foster  v.  Tho  United  States  Ins.  Co.  11  Pick.  85.  Turner  v. 
Burrows,  5  Wend.  541. 

Where  an  iostruinent  of  compromise  recited  that,  whareoi  great  diffieuhies  had 
orMen,&c,  and  the  subjects  of  the  difficulties  were  not  distinctly  set  out  so  as  to  ren- 
der it  certain  whether  a  particular  thing  afterward  drawn  in  controversy  was  actually 
included  in  the  compromise ;  held,  that  parol  evidence  of  the  difficulties  previously 
existing  was  admissible  in  order  to  identify  those  intended  to  be  settled  by  the  wri* 
ting.  And  the  refusal  of  the  party,  for  a  time,  to  sign  the  writing,  because  it  would 
preclude  the  claim  now  set  up,  was  regarded  as  strong  prcxif  against  him  of  the  fact 
or  its  being  one  of  the  difficulties  intended  to  be  embraced  within  the  compromise. 
(Wood  v.  Lee,  5  Monroe,  59,  60.) 

Id  South  Carolina  St>ciety  v.  Johnson,  1  McCord's  Rep.  41,  an  action  of  debt  was 
brought  against  the  defendant  as  one  of  the  sureties  of  P.  T,,  on  a  bond  for  the 
faitiifulperltjrmanoeof  the  duties  of  P.  T.  as  treasurer  of  the  South  Carolina  Society. 
P-  T.  waa  elected  treasurer  in  1S03,  and  had  continued  to  be  re-elected  from  year  to 
y^r,  down  to  1814.  The  bond  was  given  on  his  first  election,  and  since  then  no 
other  bond  had  been  taken.  The  defendant  was  a  member  of  the  society.  There 
was  nothing  on  the  faceof  ihe  bond,  showing  how  long  its  obligations  were  to  continue ; 
and  the  default  cooiplained  of  did  not  occur  till  afler  1813.  The  court  held,  that  the 
duration  of  the  bond  must  be  measured  by  the  term  of  office — that  it  should  be  con- 
strued aa  it  would  have  been  at  the  time  of  ita  creation— and  it  being  shown  aliunde 
that  according  to  the  rules  of  the  society,  the  treasurer  was  to  be  elected  annually 
the  defalcation  in  question  was  adjudged  not  to  be  covered  by  it;  and  this,  although 
the  bond  contained  no  express  reference  to  the  rules  of  the  society,  and  there  was 
some  evidence  going  to  show  that  it  was  the  practice  of  the  society  not  to  take  new 
i^inds  on  re-elections  of  the  same  officer.  The  case  was  precisely  the  same,  it  was 
^A  as  though  the  general  law  had  fixed  the  duration  of  the  office ;  for  the  rules  of 
the  society  are  a  law  to  its  members.  The  court  referred  to  several  English  cases,  in 
support  of  the  view  taken,  and  also  to  Commissioners  of  Public  Accounts  v.  Green- 
wno.l,  1  DesR.  Eq.  Rep.  450,  aa  directly  in  pt»int.  They  conaidered  Hughes  v.  Smith, 
5  John.  Rep.  168,  as  the  strongest  one  in  favor  of  the  plaintifi*;  but  the  learned  judge, 
who  delivered  the  opinion,  doubted  that  case.  He  said,  however,  that  it  was  even 
deducihie  from  Hughes  v.  Smith,  that  if  the  office  of  deputy  had  expired  with  that  of 
the  sheriff,  or  if  he  had  been  actually  re-appointed,  the  obligation  of  the  bond  would 
have  ceased. 

The  following  case  seems  to  belong  to  that  class  allowing  a  resart  to  circumstances 
connected  with  the  subject  matter  or  thing  to  which  a  written  instrument  relates, 
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with  a  view  of  ascertaining  the  meaning  of  its  terms.  The  defendant,  hIm  hsd  con- 
tracted in  writing  to  erect  certain  houses  at  stipulated  prices,  (sembU,)  daimed  on  the 
trial,  that  the  roors,  which  were  shed  roofs,  should  be  albwed  as  extra  worlu  The 
contract  was  silent  as  to  the  kind  of  roofs ;  and  the  defendant,  to  preclbde  the  nippo- 
aition  of  the  shed  roofs  being  contemplated  by  the  contract,  offered  the  tesiimoDy  of 
an  architect,  "  as  to  the  price  paid  for  erecting  the  houses  described ;"  probibly,(for 
the  case  is  imperfectly  reported,)  the  testimony  was  designed  to  show  that  tbepriee 
paid,  or  agreed  upon,  was  strikingly  inadequate,  if  shed  roofs  were  iDtended.  The 
evidence  was  excluded  on  the  trial ;  and  on  this  ground  the  verdict  was  set  aside 
and  the  cause  remanded,  with  directions  to  the  judge  to  hear  the  testimony.  (Th^im* 
aon  V.  Bnithers,  5  Mill.  Lou.  Rep.  375.)  The  court  treat  the  case  as  presenting  b- 
tent  ambiguity;  and  they  say--**  If  a  house  be  let  or  leased  on  a  given  rent,  witlioat 
saying  whether  it  be  a  monthly  or  yearly  one,  parol  evidence  is  certainly  admisBibleto 
establish  that  the  rate  manifests  that  the  parties  contemplated  a  yearly  one.''  (U. 
279.)    SeeTCrider  v.  Lafferty,  I  Whart.  Rep.  317. 

A  doctrine  analogous  to  that  of  some  of  the  foregoing  cases,  allowing  you  to 
identify  matters  deacribed  or  referred  to  in  a  general  way,  appliea  frfqiienlly  vhKtt 
a  record  is  introduced  to  prove  a  former  suit,  and,  from  the  generality  of  thepln<i' 
ings,  it  is  left  doubtful  what  matters  in  particular  were  tried  and  determined.  (See 
ante,  note  692,  p.  971,  2.  Also  ante,  note  590,  p.  8S8.  Lampton  v.  Jones,  5  Mooioe, 
S35,  6,  7.)  So  as  to  awards  upon  arbitration,  where  the  submisaioa  is  general  ioits 
character.    (See  ante,  note,  697,  p.  1038,  9.) 

In  allowing  evidence  aliunde  as  to  contemporaneous  circumstances,  with  a  vievof 
explaining  ambiguities  in  instruments,  the  law  proceeds  upon  a  principle  akin  to  that 
which  prevails  in  the  construction  of  statutes.  There,  courts,  in  cases  of  doubt,  m* 
stitute  an  inquiry  into  the  circumstances  contemporaneoua  with  tbe  making  of  the 
statute--not  only  into  the  law  upon  the  faets  to  which  it  professes  to  relate,  but  also 
into  the  circumstances  which  make  the  interference  of  tbe  legislature  necessary.  (^ 
Heydon's  case,  3  Coke's  Rep.  7,  b.  Wells  v.  Porter,  2  Bing.  N.  C.  729.  Devonshire 
V.  Lodge,  7  Barn.  &  Cress.  39.)  But  evidence  of  contemporaneous  circunistanccs 
cannot  control  the  sense,  or  extend  the  effect  of  a  statute,  beyond  what  a  fair  inter- 
pretation of  the  words  will  warrant.  Accordingly,  where  the  puUtive  father  oft 
bastard  procured  the  passing  of  a  private  statute,  whereby  the  name  of  the  bastard 
was  changed  to  that  of  the  father,  and  the  former  was  declared  "  forever  hereafter  lo 
be  legitimated  and  made  capable  to  possess,  inherit,  and  enjoy,  by  descent,  &f-i  as  u 
he  had  been  born  in  lawful  wedlock;"  held,  that  the  bastard  was  not  rendered  legiti- 
mate to  any  particular  person ;  and  evidence  that  tbe  putative  father  applied  for,  and 
obtained  the  passage  of  the  act,  would  not  render  the  bastard  legitimate  as  tubiai* 
(Drake  v.  Drake,  4  Dev.  R.  110,  116,  117.)    See  ante,  note  953. 

"It  is  upon  the  principle  above  adverted  to,  namely — that  all  writings  tacitly  w'*^ 
to  the  existing  circumstances  under  which  they  are  made,  that  courts  of  law  admit 
evidence  of  particular  usages  and  customs  in  aid  of  the  interpretation  of  written  in- 
struments— whether  ancient  or  modern— whenever  from  the  nature  of  the  case,  a 
knowledge  of  such  usages  and  customs  is  necessary  to  a  right  underataoding  of  tbe 
instrument.  The  law  is  not  so  unreasonable  as  to  deny  to  the  reader  of  any  vain- 
ment  tbe  same  light  which  the  writer  enjoyed."  (Wigram  on  £ztr.  £v.  57, 8.  i  £^* 
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Poth.  414.)  •**  Parol  evidence  miy  be  given  to  apply  the  written  contract  to  the  eab- 
ject  mutter— in  some  instances  to  explain  expressions  used  in  a  peculiar  sense,  when 
usedby  particular  persons  and  applied  to  particular  subjects.  It  is  perfectly  right 
and  consistent  with  (k\t  dealing,  to  give  effect  to  language  used  in  a  contract  as  it'  is 
aoderetood  by  those  who  make  use  ofit.'*  (Per  Savage  C.  J.  in  Boorman  V.  John- 
bU)d,  H  Wend.  578.)  See  also  the  rule  laid  down  by  Lord  Ellenborough  in  Robert- 
son ▼.  French,  4  East  135,  stated  ante,  note  953,  p.  1Sd5.  **Thetlrue  and  appropriate  of- 
fice ofa  usage  Is  to  interpret  the  otherwise  indeterminate  intentions  ofthe  parties,  and  to 
ascertain  the  nature  and  extent  of  their  contracts,  a  rismg  not  from  express  stipulations, 
but  from  mere  presumptions  and  implications,  and  acts  ofa  doubtful  nature.  It  may 
also  be  admitted  to  ascertain  the  true  meaning  ofa  particular  word,  or  of  particular 
words,  in  a  given  insCrument,  when  the  word  or  words  have  various  senses,  some  com- 
moD,  Sonne  qualified,  and  some  technical,  according  to  the  subject  matter  to  which  they 
are  applied.'*    (Per  Story  J.  in  the  Schooner  Reeside^  3  Sumn.  Rep.  669,  570.) 

Certain  usages  are  to  be  found  among  numerous  classes  in  relation  to  their  particu- 
lar calling,  and  these  are  oQen'to  be  attended  to  in  the  interpretation  ofthrir  contracts. 
The  usage  explains  and  ascertains  the  intent ;  and  not  being  in  opposition  to  dny  prin- 
ciple ofgenera  I  policy,  or  inconsistent  with  the  terms  ofthe  instrument,  it  comes  in  vety 
much  in  the  same  way  as  the  lexloci,  (1  Sumn.  Rep.  S3S,)  and  incorporates  itself  with 
tiie  terms  ofthe  writing.  The  general  doctrine  has  been  applied  most  frequently  to 
mercamile  contracts,  but  it  is  obviously  not  restricted  to  these,  but  extends  to  con- 
iractaifl  various  other  departments  of  business,  tnechanical,  professional,  agricultural, 
^c,  &c  (Heald  v.  Cooper,  8  Greenl.  33.  "Williams  v.  Oilman,  3  Greenl.  «76.  Bar- 
ber v.  Brace,  3  Conn.  Rep.  9.  United  States  v.  Arredondo,  6  Peters*  Rep.  715.  Gib- 
son V.  Culver,  17  Wend.  305,  6,  et  seq.  Homer  v.  Dorr,  10  Mass.  Rep.  36.  Gordon 
▼.  liitttc,8  Ser.  &  Rawie,  533.  Willings  v.  Conscqua,  1  Peters'  C.  C.  Rep.  225.  Van- 
N«8v.Pacar(l,2  Peters' Rep.  148.  Post,  p.  553,  et  seq.  of  the  text.  Testes  v.  Pim,  T 
H«»lt,  95.  S.  C.  »  Marsh.  Rep.  141, 6  Taunt  446.  Powell  v.  ttorton,  9  Ring.  N.  C. 
^-  Harris  v.  Nicholas,  5  Munf.  Rep.  489.  Teaton  v.  Bank  of  Alexandria,  5 
Cranch,  492.  Wood  v.  Hickok,  2  Wend.  501.  Sewall  v.  Gibbs,  iHall's  Rep.  N.  Y.  C. 
P.  m.  CeForeat  v.  Fulloh  Fire  Ins.  Co.  id.  84.  Wait  v.  Fairbanks,  Bray*.  Rep.  7.) 
In  SD  action  for  a  breach  of  covenant,  to  pay,  on  the  expfration  ofa  lease,  £60  per 
thousand  for  10,000  rabbitr,  which  the  plaintiff  covenanted  tor  Itave  on  a  warren; 
^^d,  that  parol  evidence  was  admissible  toshoW,  that,  by  the  custom  ofthe  country; 
» thousand  meant  100  dozen.     (Smith  v.  Wilson,  3  Barn,  h  Adol.  728.) 

S(f,  where  there  was  a  covenant  in  a  lease  ofcoaT  mines,  to  get  all  the  coal'  lyhig 
under  certain  closes,  not  deeper  or  below  "the  level  of  the  bottom  of  said  mine,"  it  was 
held,  that  parol  evidence  was  admissible  to  show,  that  among  miners,  "level*'  woufd^ 
^  construed  in  the  sense  of  geological  stratum,  and  might  therefore  mean  a  line 
sbove  nr  bek>w  the  horizontal  depth  ofthe  bottom  of  the  mine  mentioned.  (Claytoir 
▼.  Gregaon,  4  Nev.  fit  M.  602.) 

Where  a  contract  was  made  between  Coopers  and  log-dealers,  by  which  the  fbrmer 
agreed  to  pay  the  latter  $3  for  each  and  every  thousand  f^et  of  merchantahte  boardt 
tbat  certain  logs,  to  be  cut  by  the  latter,  and  deposited  on  Xennebeck  river,  at  a  given 
point,  might  be  estimated  to  make;  the  plaintifils,  who  were  the  log-dealers,  insisted 
that  the  contract  was  entered  into  in  reference  to  a  usage  among  persons'  in  theirttoe 
Vol.  !.•  177 
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of  busines  along  the  Kennebeck  river,  to  estimate  the  quantity  of  boards  icVKhirByH 
realized  Iron)  a  log  or  lot  of  logs,  before  they  .were  6awed,by  a  scale  called  tb£rvn«- 
wick  scale;  whereas  the  defendants,  on  the  other  hand,  contended  tiat  lie  Ifttit- 
vnek  scale  was  erroneous— thst  the  plaintifls  Uiusi  le  holdcn  10  the  ftnrt  qvamity, 
oral  farthest,  to  an  estimate  hy  another  scale  called  the  Xeirmec}  scale,  ubich  tl.ey 
aaid  was  more  exact  in  reference  to  the  logs  in  question.  Under  these  circum&tarcrt 
the  CDUrt  held,  that  if  the  tjsage  ezisied,  alleged  by  the  plaintiff,  and  was  bo  gemrTaHy 
underatcMxl  that  the  parties  in  contracting  must  be  presumed  to  have  had  refereaceto 
It,  then,  an  estimate  according  to  the  Bruntveick  scale  sliould  control  (Heald  ▼. 
Cooper,  8  Greenl.  82.) 

The  phrase,  '*  mystery  and  art  of  tanning  business, "  in  an  indenture  of  ap* 
prenticeship,  will  include  the  art  of  currying,  or  not,  according  to  tlie  general  sense  of 
the  place  where  it  is  used ;  in  Kentucky  the  terms  tanving  bvnness,  include,  it  seeoo, 
tlie  entire  process  of  making  leather.    (Said  in  Barger  v.  Caldwell,  2  Dana  130,1.) 

The  force  of  usage  is  most  fully  illustrated  hy  the  cases  relating  to  the  consiructioo 
of  bills  of  lading,  charter  parties,  polices  of  insurance,  and  other  contracts  uf  a  cod- 
mercial  nature. 

Parol  evidence  was  held  admissible  to  show  that,  by  mercantile  usage,  the  term  rood, 
in  a  policy  of  insurance,  is  confined  to  such  a)  are  perishable  in  their  nature;  and  that 
therefore  aoraopart/^  not  being  perishable  in  this  sense,  though  a  root  within  the  {srn- 
eral  meaning.of  the  term,  was  not  embraced  by  the  memorandum  in  the  policy.  (Co't 
V.  The  Commercial  Ins.  Co.,  7  John.  Rep.  385.)  The  term  tea  letUr^  contained  ia  a 
policy,  may  be  shown  by  mercantile  usage  to  mean  *' certificate  of  ownerbh^." 
(Sleighi  V.  Hartshorne,  9  John.  Rep.  531.)  Whether  the  term  •*  cargo,"  in  a  policj 
of  insurance,  shall  embrace  live  stocky  may  be  settled  by  usage  among  insurance 
companies.  (Ailegre's  adm'i  v.  The  Maryland  Ins.  Co.  9  Gill  &  John.  Rep.  136. 
See  Chesapeake  Ins.  Co.  v.  Ailegre's,  heirs,  id.  164.) 

Where  a  policy  provided  that  in  case  of  loss  the  same  was  to  be  pajd  in  ninety  days 

titer   ^* proof  and  a^^tutn*ent  thereof ;"  hM^  that  parol  evidence    showing  what 

papers   were  by  usage  to  be  furnished  to   the  insurers  as   proof  under  such  a 

provision  was  admissible.    (Allegre  v.  The  Marryland  Ins.  Co.  6  Harr.  &  John. 

'  408.)     , 

An  insurance  was  affected  on  a  ship  at  London,  insuring  the  ship  from  thence  ta 
the  East  Indies,  the  ship  warranted  to  depart  wiih  convoy.  It  was  shown  that  the 
ship  went  from  London  to  the  Downs,  and  from  there  with  convoy,  and  was  kist. 
The  defendent  insisted  that  there  had  been  a  breach  of  the  warranty  by  departing 
from  London  without  convoy.  Sedpereur.f  the  clause  **  warranted  to  depart  with- 
out convoy,"  must  be  construed  according  to  the  usage  among  merchants,  L  e.  fnun 
Buch  places  where  convoys  are  to  be  had,  as  the  Downt.  (Lethulier's  case,  2  Salk. 
443.) 

Various  expressions  in  bills  of  lading  are  to  be  understood  in  reference  to  particular 
usages.  A  dean  hiU  of  ladings  which  imports  that  the  goods  are  to  be  stowed  under 
deck,  may  be  construed  to  allow  a  stowage  upon  deck^  or  otherwise,  according  to  the 
usage  between  the  places  contemplated  by  tl)e  contract  as  the  termini  of  the  voyage. 
(Setnble,  Cherry  v.  Holly,  14  Wend.  36.  Barber  v.  Brace,  3  Conn.  Rep.  9.)  So 
usage  may  authorize  what  might  otherwise  be  coDsidered  a  deviation  in  respect  ta 
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the  voyage.  (See  Lawrence  v.  McGregor,  1  Wright's  Rep.  19S.)  But  evidenoe  of 
inient,  a9  an  inJepeailent  fact,  by  declarations,  &c.  &c.,  would  not  be  admissible ;  for 
i!n  iiiteat  m  Ht  bs  sousjht  if!  the  language  of  the  bill  of  lading ;  (See  Cherry  v.  Holly, 
Birber  ^.  Bace,  and  Liwrence  v.  McGregor,  supra ;)  excerpt  so  (ar  as  it  is  to  be 
Aiemid  a  mere  receipt.  (Sec  Wood  v.  Perry,  1  Wright's  Rep.  240.  Sec  also  Bar- 
rett V.  Roirars,  7  Miss.  Rsp.3d7,  stated  ante,  note  193,  p.  213.  May  v.  Babcock,  4 
Himm  Rep.  354,  stated  ante,  note  194,  p.  316.)  The  question  whether  a  local  usage 
mi^^ht  be  resorted  to,  to  show  that  the  ordinary  exception  as  to  perils  of  the  seas^  in 
a  bill  of  ladioiT,  would  include  an  injury  by  rats,  arose  in  Ayroer  v.  Astor,  6  Cowen'a 
R'p.  6$3.  Sivage,  G.  J.,  expressed  a  very  decided  opinion  in  the  affirmative.  Tiie 
other  jiiJi^es  dissented,  though  upon  what  precise  ground  does  not  appear.  In  the 
case  of  the  Schooner  Reeside,  2  Sumn.  567,  the  bill  of  lading  specified  that  the  goods 
were  ^  to  be  delivered  in  good  order  and  condition,  dangers  of  the  seas  only  except- 
ed;" and  the  point  was,  whether  a  local  usage  between  New- York  and  Boston,  (the 
Urmiai  of  the  voyage,)  might  be  admitted  to  influence  the  contract  so  far  as  to  ex- 
empt the  carriers  from  liability  for  all  damages  save  what  arose  from  their  own  ne- 
l^lect.  Mr.  Justice  Story  excluded  the  usage,  on  the  ground  that,  if  admitted,  it 
wouM  go,  not  to  interpret  or  explain,  but  to  vary  and  coutradiet  the  contract.  The 
sanie  doctrine  was  held  in  Turney.  v.  Wilson,  7  Ycrg.  340. 

The  phrase  **  British  weight,"  in  a  charter  party,  may  mean  gross  vf eight,  or  nett 
wHs^ht;  and  evidence  of  usage  is  admissible  to  show  which  was  meant.  (Goddard 
T.BiiltHv,  1  Nott  &  McCord,  45.)  It  was  expressly  laid  down,  in  Tayl  ir  v.  Briggs, 
S  Carr.  &  Payne,  525,  that  if  the  words  "  cotton  in  bales,"  used  in  a  charter  party, 
had  acquired  a  particular  meaning  in  regard  to  the  trade  between  Liverpool  and 
Alexandria,  to  which  trade  the  instrument  related,  such  meaning  should  apply. 

Various  other  phrases  and  expressions  may  be  applied  differently,  according  to  the 
subject  matter,  and  the  particular  usage  in  reference  to  it,  existing  at  the  time  of  the 
CDOtract;  thus,  what  shall  constitute  a  good  delivery  of  goods  at  a  particular  place, 
aoconsi(?nee  being  named,  may  depend  upon  the  usage  at  that  place;  (See  Galloway 
T.  Hughes,  I  Bail.  Rep.  553 ;  and  see  as  to  the  meaning  of  the  term  ''  deliver,"  Fur- 
Biwv.  Hone,  8  Wend.  247.)  The  term  "coppered  ship,"  in  a  written  application 
for  insurance,  may  have  different  meanings  according  to  the  usage  at  different 
places.    (Hazzard  v.  The  New  England  Marine  Ins.  Co.  1  Sumn.  Rep.  218.) 

In  Bold  V.  Rayner,  1  M.  &  W.  343,  evidence  of  mercantile  usage  was  admitted, 
that  a  bought  note  of  goods  to  be  delivered  from  "  the  Spce<ly  or  Charlotte,  expected 
to  arrive*' — and  a  sold  note  of  the  goods  **ex  Speedy  and  Charlotte  to  arrive" — 
meant  the  same  tfilng,  and  that  the  seller  had  the  option  to  deliver  the  goods  from 
either  vessel. 

For  other  cases  of  usage  relative  to  mercantile  contracts,  see  post,  p.  556,  et  scq.  of 
the  text.  Also  Gabay  v.  Lloyd,  3  Barn.  &  Cress.  793.  Blackett  v.  Royal  Exchange 
Assurance  Co.  2  Cromp.  &  J.  249. 

Biils  of  exchange  and  notes  are  no  exceptions  to  the  rule  in  regard  to  usage.  (See 
Bote  to  Yeates  v.  Pirn,  1  Holt,  95.)  Accordingly,  a  custom  among  banks  in  the 
District  of  Columbia,  to  demand  payment  on  the  fourth  day  aHer  a  note  became 
due,  was  alk)wed  to  be  shown  in  an  action  against  an  endorser,  and  he  was  held  liable, 
though  by  the  settled  rules  of  the  commoa  law,  be  would  have  been  discharged  by 
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reason  of  failure  to  make  demand  on  the  third  day.  (Reooer  v.  Bank  of  Columbia, 
9  Wheat.  5S1.  See  also  Bank  of  Columbia  v.  Magruder's  heirs,  6  Hirr.  k  John, 
172,180.  Bank  of  Washington  v.  Triplet!,  1  Peters'  Rep.  25.  Mills  t.  United 
Statea  Bank,  1 1  Wheat.  431.)  See  further  aa  to  uaagea  at  particular  ballk^  Kenne- 
beckBank  ▼.  Page,  9  Mass.  Rep.  155.  Kennebeck  Bank  v.  Haroniatt,  kl.  159. 
Widgery  v.  Munroe,  6  id.  449.  Weld  v.  Gorham,  10  id.  S66.  Blanchard  i.  Hilr 
liard,  U  iJ.  85.  Wentworth  v.  Chaae,  id.  87,  note.  Len vitt  v.  Siinea,  S  >'.  Hanp-He^ 
14, 16,  17.  Bank  of  Utica  v.  Smith,  18  John.  Rep.  380.  Loring  v.  Guroey,  SPick. 
Bep.  16. 

In  reapect  to  the  quality  or  character  of  a  usage,  admissible  to  influeaoe  the  ooft' 
atruction  of  a  contract  of  any  sort,  (for  the  rule  in  tliis  respect  aeems  t)  be  tliesame, 
whether  the  contract  be  written  or  verbal,  sealed  or  unsealed,)  it  must  appear  to  be 
so  well  settled,  so  uniformly  acted  upon,  and  of  so  long  a  continuance,  as  to  nne  a 
fair  presumption  that  it  was  known  to  both  contracting  parties,  and  that  they  ooo- 
tracted  in  reference  to,  and  in  conformity  with  it.    (See  the  cases  supra.    Aim  EafC 
V.  The  Atlas  Ina.  Co.  14  Pick.,  143,  4,  per  W^ilde,  J.    Siiowden  v.  Warder,  3  Rawie, 
101, 107.    Smith  v.  Wright,  1  Cain.  Rep.  44.    Van  Ness  v.  Pacard,  a  Pelen'  Bep» 
148.    Loring  v.  Gurney,  5  Pick.  Rep.  16.    Renuer  v.  Bank  of  Columbia,  9  Wheat 
581,684,  5,  et  aeq.    Lawrence  v.  McGregor,   1  Wright's  Rep.  194.    Kendalls. 
Russell,  5  Dana,  501.    Barksdale  v.  Brown,  1  Nott  &  McCord,  517.    Barber  r. 
Brace,  3  Conn.  Rep.  9.    Lawrence  v.  Stonington  Bank,  6  Conn.  Rep.  599.   Paollv. 
Lewis>4  Walla'  Rep.  402.    Thomas  v.  O'Hara,  1  Rep.  Const.  Ct.  So.  Car.  908. 
CoiUngs  V.  Hope,  3  Wash.  C.  C.  Rep.  149.    Hayward  v.    Middleton,  3  McGird'a 
Rep.  121.)    And  whether  such  is  the  case  with  regard  to  the  usage  in  question,  most 
generally  be  tried  like  other  matters  of  fact,  by  the  jury.,  if  there  be  one.  (^t* 
Heald  v.  Cooper,  8  GreenL  33.    Williams  v.  Gilman,  3  i4. 376.    Rushfortb  v.  Had- 
field,  7  East,  224.    Gibson  v.  Culver,  17  Wend.  306,  7,  8.    Van  Ness  v.  Faeani, 
supra.) 

The  usage  need  not  be  general,  i.  e.  extending  over  the  whole  country.  It  will  be 
seen  by  the  oases  already  cited,  that  usages  of  particular  ckisses,  and  peculiar  to  cer- 
tain kicaliiies,  have  been  freely  received.  Many  of  the  cases  cited  infra  will  be  found 
full  to  this  point.  Indeed,  the  doctrine  extends  to  the  admisswn  of  usage  at  indi- 
vidual houses,  and  offices,  provided  the  usage  is  brought  home  to  the  knowledge  of 
tbe  pnrties  in  some  way,  so  as  to  establish,  that  tliey  contracted  in  reference  to  it« 
(See  Gabay  v.  Lloyd,  3  Barn.  &  Cress.  793;  and  see  the  eases  supra  as  touaageiat 
banks.    W^ood  v.  Hickok,  2  Wend.  501.) 

Its  antiqjuityt  moreover,  is  of  no  importance,  further  than  as  a  ciitumstance  in  aid 
of  the  main  point,  which  is,  to  show  that  the  parties  knew  of  the  usage,  and  iotended 
to  adopi  it  as  the  law  of  their  contract.  (Per  cur.  in  Thompson  v.  HamiltoD,  IS 
Pick.  4-25,  428,  9.    Kendall  v.  Ruasell,  5  Dana's  Rep.  503.) 

We  frequently  meet  with  general  proixMitions  like  the  foUowing^^*  a  usage  isiNt 
be  reasonable" — and  "  can  never  be  received  to  contradict  a  settled  rule  of  iaiv.'' 
(See  Frith  v.  Barker,  2  John.  Rep.  335.  Eager  v.  The  Atlas  Ina.  Co.  14  Pick.  Ul. 
Homer  v.  Dorr,  10  Mass.  Rep.  26.  Henry  v.  Risk,  1  Dall.  265.  Bowen  v.  Jack- 
son, Whart.  Dig.  ed.  1822,  p.  252,  §  358.  Stoever  v.  Whitman,  6Bioo.41(> 
Rankin  v.  Americaa  Ins.  Co.,  1  Hall's  Rep.  N.  Y.  C.  P.  619.    Brown  v.  Jackfloo,  9 
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Wash.  O.C.Bep.  S4.    Wintbrop  v.  The  Unioa  Ins.  Co..  3  id.  9.    Barksdale  y. 
BrowD, )  Noit  II  McCord,  517.) 

Edie  V.  the  East  India  Company,  3 Burr.  1916,  will,  it  is  apprehended,  be  found  the 
Ducleusof  must  of  this  doctrine;  and  when  considerad  in  reference  to  (he  parlicuiar 
factdto  whicn  it  was  applied,  is  undoubtedly  correct*  There,  Ld.  Mansfield  had  received 
evidence  at- nisi  prius  o(  the  custom  of  merchants,  that  in  a  case  of  a  bill  of  exchange 
payable  to  order,  the  endorsement  waa  restrictiFe,  unless  that  also  contained  the  word 
order.  At  the  bar,  on  motion  for  a  new  trial,  be  and  the  other  judf^es  concurred,  that 
the  law  being  settled,  the  custom  of  merchants  could  not  control  it;  that  is  to  say, 
would  BOt  sub  ert  tiie  law  of  tlie  land,  as  such ;  not  that  the  parties  might  not  make 
the  emforsemen I  restrictive  by  special  agreement,  or,  by  the  customary  course  of 
some  particular  business,  make  an  exception  in  their  own  case,  leaving  the  general  law 
to  lakeKs  course.  But  there  the  bill  of  exchange  was  drawn  in  the  East  Indies,  and 
the  main  evidence  came  from  Bankers  in  London.  Their  opinion  was  allowed  by 
Lord  Mansfield  to  overturn  a  rule  of  law  which  pervaded  the  whole  empire,  and  in- 
deed the  whole  commercial  world<  the  court  Cowen,  J.  delivering  the  opinion, 
Gibaoov.Culver,  17  Wend.  308.)  Rushforth  v.  Hadficid  7  East,  335,  lays  down 
the  true  doctrine.  There  the  court  agreed,  that  evidence  of  usage  waa  admissible  to 
enlarge  the  rights  of  carriers  The  defendants  claimed  a  lien  on  the  goods  carried,  not 
only  for  the  price  of  carrying  them  in  particular,  but  for  a  general  balance  due  to 
then  lor  previous  carriage.  The  ki  w  denies  to  carriers  a  claim  for  a  general  balance ; 
but  a  long  trainof  evidence  was  received,  to  show  that  custom,  and  a  particular  course 
of  trade,  among  a  particular  sort  of  earners,  had  overcome  the  law.  The  jury  found 
agaiaat  the  defendants;  but  the  evidence  was  so  Imposing  that  they  moved  for  a  new 
trial  Chambre,  J.  who  tried  the  cause  put  it  to  the  jury,  whether  the  usage  was  so 
general  aa  to  warrant  litem  in  preauming  that  the  parties,  who  delivered  the  goods  to 
be  carried,  knew  of  it,  and  umlerstuod  that  they  were  contracting  in  conformity  to  it; 
if  not,  the  genera  I  rule  of  taw  would  entitle  the  plaintifia  to  a  verdict.  All  the  judges 
eoncarred  that  a  custom  of  this  kind,  which  is,  quoad  Aoe,  to  supersede  the  general  law 
ol  the  land,  should  be  clearly  proved,  and  the  interested  encroachments  of  persons  enga- 
ged io  aparticular  trade,  watchei  with  grt  at  jealousy .  None  of  them  disapproved  the 
qualiGeations  under  which  the  case  went  to  the  jury ;  and  Lord  Ellenborough  C.  J.,  and 
Oruae  J.,  put  it  on  the  ground  of  a  usage  so  general,  and  so  uniformly  acquiesced  in 
for  a  lengih  of  time,  that  the  jury  would  feel  themselves  constrained  to  say  it  entered 
iota  the  minds  of  the  parties,  and  made  a  part  of  the  contract.  But  all  this'  has  no- 
thing to  do  with  the  abstract  question  of  competency.  Usage,  when  it  goes  to  change 
the  law,  is  always  hard  to  be  made  out;  yet  ifcounsel  propose  to  prove  such  a  usage, 
and  think  they  can  establish  it,  tliere  is,  it  seems,  do  ruleof  kiw  which  forbids  the  at- 
tempt   (Gibson  v.  Ctdver,  1.7  Wend.  306,  SOT,  8, 9,  et  seq.) 

The  doctrine  on  thid  subject  has  been  considerably  discussed  in  8outh  Carolina. 
There,  a  usage  of  the  river  trade,  for  the  catrief  of  goods  to  kwik  to  the  produce  and 
eoDsigtiee,  aloae,  for  ffeight,  waaset  up  as  a  defence  to  the  person  who  sent  them ;  and 
it  was  held,  that  the  usage  might  be  proved.  Oantt,  J.  who  delivered  the  opinion, 
conceded  that  it  would  be  difficult  to  make  out  ihr  usage  in  such  cases;  hut  that  had 
Dotktng  to  db  with  its  competency.  In  respect  to  the  unreasonabieneaa  of  the  usage, 
he  said,  that  **  although  at  the  firat  bh»h  the  custom  alleged  may  appear  umeaaonabki, 
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and  such  aa  ought  not  to  prevail,  this  is  by  no  means  conclusive  that  theongewas 
not  a  good  one  in  law.  In  such  cases  recourse  is  had  to  artificial  and  legal  mrfoo; 
and  thus  considered  tlie  usage  maybe  show^n  to  be  beneficial  to  the  btiatinen  them- 
selves,'' He  further  observed — "It  is  competent  for  a  man  or  a  bcMly  of  memoreneuncc 
a  common' taw  right,  if  they  think  proper;  and  if,  in  relation  to  the  river  trade,  eillier 
from  views  of  interest,  on  the  part  of  boat  owners,  or  other  politic  considereiioiA,  expe- 
diency has  pointed  out  the  propriety,  and  usage  has  sanctioned  it,  then  it  might 
become  the  law  by  which  the  contract  should  be  expounded."  (Middletoo  v.  Hey- 
ward,  3  Nott  &  McCord  9.)    But  see  Hey  ward  v.  Middleton,  3  McCord's  Rep.  Ml 

The  fact  of  a  particular  thing  being  sanctioned  by  usa^e  so  general,  jiDifiifni  tod 
extensive,  as  to  raise  the  presumption  that  ail  who  deal  in  rrferenc^  to  itn  subject,  ire 
presumed  to  have  knowledge  of  the  usage,  and  to  contract  in  reitrence  to  it,  wuuld 
seem  in  itself  to  be  very  cogent  evidence  of  its  expediency  and  reasonaWenea,  isil 
respects  the  class  of  persons  among  whom  it  prevails;  and  if  not  objectionabie  in  loy 
other  point  of  view,  the  simple  question  should  be,  is  it  a  usage  f  (See  the  observa- 
tions of  Cheves,  J.  in  Barksdale  v.  Brown,  1  Nott  &  McCord  521.) 

This  accords  with  the  elementary  notion  as  to  the  origin  of  usages  and  eusiomt 
generalij^,  jn  respect  to  which  it  has  been  said,  that  where  the  people  of  a  parlicubr 
class  or  place  "find  any  act  to  be  good  and  beneficial,  and  apt  and  agreeable  to  tbeir 
nature,  and  dispositions,  they  use  and  practice  it  from  time  to  time,  and  so  bv fre- 
quent iteration  and  repetition  of  the  act,  a  custom  is  formed."  (The  Case  of  Tloi^ 
try.  Da  vies'  Rep.  87.)  Thus  the  customs  of  Gavelkind  and  .Borough  Eogleh  liave 
grown  up,  and  although  contrary  to  the  common  law,  are  albwed  to  be  gMMi* 
(Id.  88.) 

A  strong  case  for  showing  that. a  local  usage  is  not  necessarily  bad,  because  oppM' 
ed  to  the  general  law,  is  that  of  Snowden  v.  Warder,  3  Rawle's  R^p.  101.  Tiiere, 
a  usage  in  Philadelphia  tin  vendors  of  cotton  in  that  city,  to  be  answerable  for  delects, 
without  either  fraud  or  express  warranty  being  proved,  was  established,  aods  vendor 
held  liable  accordingly.  This  was  virtually  permitting  that  class  of  dealers  to  abro- 
gate the  connnon  law,  which  else  roust  have  ap|4ted,  and  introduce  the  civil  law  ptio* 
ciple  in  its  stead. 

The  result  of  the  authorities,  therefore,  seems  to  be,  that  a  particular  usage  io  re* 
ference  to  the  contract  in  question,  may  be  proved  to  influence  its  constnietwo,  tlioug^ 
contrary  to  some  rule  of  general  law ;  and  then  it  will  be  a  question  of  fact,  triable 
like  other  facts,  whether  the  parlies  contracted  in  reference  to  the  usage, or  not;  » 
other  words,  whether  they  did  or  did  not  intend  to  adopt  the  usage,  instead  of  tbe 
general  law,  as  the  rule  for  interpreting  their  c«>ntract.  (6ee  Gordim  v.  Little,  8  Ser. 
&  Rawle,  533.  Snowden  v.  Warder,  3  Rawle,  101.  Renner  v.  Bank  of  Columbia, 
9  Wheat.  581,  584, 5.  Jones  v.  Fales,  4  Mass.  Rep.  345.  Kennebeck  Bank  v.  hfi 
9  Mass.  Rep.  155.  Kennebeck  Bank  v.  Hammatt,  id.  159.  Widgery  v.  Monroe, <> 
id.  449.  Weld  v.  Got  ham,  10  id.  366.  Wood  v.  Wilcox,  9  Wend.  349.  Blanchari 
V.  Hillard,  1 1  Mass.  R.  85.  Middleton  v.  Hay  ward,  2  Nott.  &  McCord,  9.  Halsey  r. 
Brown,  3  Day's  Rep.  346.)    See  post,  notes  974,  975. 

Limitations  upon  this  right,  however,  do  undoubtedly  exist;  and  cases  may  often 
arise  where  the  court  must  adjudge  the  usage  absolutely,  void  in  itaelH  If  that  ^^^^ 
ia  thus  sought  to  be  incorporated  with  a  coatracty  would  be  Toid,  ai  an  expK* 
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stipalatloD,  the  evidence  canDot  be  allowed.  Hence,  usagen  eanctioning  what  ia  maktm 
m  le,  or  nudum  prohtbiium^  are  invalid.  (Soowden  v  Warder,  3  Raivle,  1 07.  Bryant 
V.  The  Commonwealth  Ins.  Co.,  6  Pick.  131.)  Uaagea  favoring  the  taking  of  unlaw- 
ful interest,  and  trenching  upon  the  policy  of  the  statutes  on  that  subject,  are  bad ; 
(Dunham  v.  Dey,  13  John.  Rep.  44;}  though,  usage  amongjbankers  has  been  said  to 
have  sanctioned  certain  practices  which  else  would  have  bee^deeroed  usurious.  (See 
per  Savage,  C.  J.  In  Bankof  Utioa  v.  Wager,  2  Cowen's  Kep.  713,  766.  S.  C.  re- 
versed on  error,  8  id.  398.)  Usages  in  restraint  of  trade  ate  void ;  {sembU,  Willianm 
V.  Gillmao,  3  Greenl.  Rep.  ^1 ;)  so  of  usages  originating  in,  and  continued  by  vio- 
lence, opprosBion  and  frauJ,  or  contrary  to  the  general  good ;  and  such,  it  has  been 
said,  flre,  for  the  most  part,  those  usages  and  customs  which  have  been  adjudged  void 
by  the  English  courts,  as ** unreasenab'e,"  "against  common  right,"  "contrary  to 
law,"  &c.  &c.  (Davies'  Rep.  89.)  A  usnge  sanctioning  what  is  unjust,  and  against 
guod  morals,  is  bad ;  e.  g.  a  usage  among  banks,  not  to  correct  mistakes  in  counting 
money,  unless  discovered  before  the  person  leaves  the  room;  (Gallatin  v.  Bradford,  1 
Bibb's  Rep.  ?09;)  or  a  custom  of  mechanics  to  charge  for  materials  according  to 
a  standard  which  wouitl  give  them  pay  for  materials  never  furnished ;  (Whitesides  v. 
Meredith,  3  Yeates'  Rep.  318;  see  Kendall  v.  Russell,  5  Dana's  Rep.  501.)  So  of  a 
eustoiD  to  commit  acts  of  trespass  upon  others'  property;  (Waters  v.  Lilly,  4  Pick. 
145;)  and  a  custom  of  agents  to  depart  from  the  instructions  of  their  principals. 
(Barksdale  v.  Brown,  1  Nott  &  McCord,  517.)  A  custom  of  masters  to  sell  the  cargo 
of  a  stranded  vessel,  without  necessity,  has  been  characterized  as  a  usage  against 
**  faitb  and  common  honesty,"  and  therefore  bad.  (Bryant  v.  The  Commonwealth 
Ins.  C^.,6  Pick.  Rep.  145.)  Quere,  whether  a  local  Usage,  exempting  proprietors  of 
carrier  vessels  from  all  responsibility  in  respect  to  goods  committed  to  their  chargey 
except  for  injuries  arising  from  the  negligence  of  ttie  master,  would  not  be  void,  aa 
cuDtrary  to  the  general  good,  and  subversive  of  the  interests  of  trade  and  navigation. 
(Sec  what  was  said  by  Story,  J.  in  The  Schooner  Reeside,  3  Suoin.  Rep.  574,  5. 
ibo  per  Cowen,  J.  in  Cole  v.  Goodwin,  19  Wend  273,  et  seq.) 

Il  folbws,  from  what  has  been  said,  that  evidence  of  usage  may  be  received  to  vary, 
ia  some  sense,  the  legal  effect  of  a  written  instrument.  (But  see  Eager  v.  Atlas  Ins. 
Co.  14  Pick.  144 ;  aa  to  what  is  there  said,  however,  quere^  Prima  faeie^  every  con- 
tract is  to  be  understood  as  containing,  in  some  sort,  an  implied  reference  to  the  gen- 
eral law;  but  when  a  siate  of  (acts  is  made  out,  which  rebuts  that  preaumption,  and 
ilmws  that  the  parties  intended  to  adopt  a  particular  usage  as  the  rule  of  interpreta- 
tion, the  latter  shall  prevail,  provided  it  be  such  a  usage  as  the  parlies  had  a  right  to 
adopt.  But  it  is  obvk)us,  that  where  the  contract  itself  manilests  an  intention,  either 
directly  or  indirectly,  to  exclude  the  uaage,  no  evidence  of  it  can  be  received,  without 
overstepping  the  limits  of  exposition.  (See  ante,  note  948,  p.  1334,  et  seq.)  *<A  custom 
or  usage  of  trade,  is  only  allowable  as  one  mean  to  arrive  at  the  intention,  never  to 
thwart  or  control  it.  If  the  stipulations  of  a  contract  indicate  an  intention  in  the 
oblignr,  variant  from  the  usage,  then  should  the  stipulations  prevail ;  otherwiae,  an  ob- 
tigation  may  be  imposed  contrary  to  the  intentiiHi,  though  provided  against  by  the  ex- 
press terms  of  the  contract."  (Per  Ewing,  J.  delivering  the  opinion  ol  the  court  in 
Kendall  v.  Russell,  5  Dana's  Rep.  501,  503.)  See  per  Story,  J.  in  Schooner  Reeside^. 
t  Samn.  Rep.  570. 
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What  shell  be  deemed  euch  an  exfMretsioD  <»f  mtentton,  iaeonsistent  with  the  qsige, 
as  to  exclude  the  latter,  is  many  times  a  question  of  coDStderable  diffieohy.  llie 
gepe^l  rule  ts  clear ;  n4>  exirinsio  eri^noe  of  usage  can  be  received  to  viry,  add  to, 
or  contra  Jict,  the  plain  sense  of  the  contract,  when  once  properly  aseertaioed.  (See 
MumRird  v.  Hallett,  1  John.  Rep.  499.  Rankin  ▼.  The  American  Ins.  Co., )  HallV 
Rep.  N.  Y.  C.  P.  ei9.  The  Schooner  Reeside,  9  Sumn.  Rep.  56,  and  Turney  ▼. 
Wil.ion,  7  Yerg.  Rep.  040,  stated  supra,  p.  1411,  of  this  note.  Stoever  ▼.  V7hU- 
man's  lessee,  6  Binn.  Rep.  516,  slated  post,  note  974.  Turner  v.  Burrowi, 
5  Wend.  541,  547.  Parsons  v.  MiHer,  15  id.  563.  Soowden  v.  Warder,  S  Ravie, 
107.  Yeates  v.  Pirn,  S  Marsii.  Rep.  141.  Holt's  Rep.  95,  S.  C.  Bt&ckdt  t. 
Royal  Exchange  Assurance  Co.,  3  Ororop.  Sc  Jer.  344.  See  ante,  note  954,  p.  1397 ; 
also  post,  notes  974,  5.)  But  the  appKcatioa  of  it  depends  so  much  upon  pariiculir 
fbrnas  of  expression,  and  terms  in  the  cortract,  which  may  happen  to  strike  drfferfot 
minds  in  difl'erent  ways,  (see  ante,  note  948,  p.  1886, 7)  as  well  as  upon  various collateni 
and  extrinsic  circumstances,  that  it  Is  not  extraordinary  to  find  learned  judges  disagree- 
ing somewhat  on  this  point  That  disagreement,  as  we  have  seen,  is  most  strikiogly 
apparent  in  those  cases  where  usage  has  been  invoked  to  supersede  some  rule  ofgeoenl 
law.  Then  the  presumption  that  the  parties  contracted  in  reference  to  the  genenl 
law,  roust  be  overcome,  before  the  usage  can  be  applied  ;  and  very  sttght  indications 
of  intent,  appearing  in  the  instrument,  have  been  seized  upon  as  corroborating  that 
presumption,  to  the  extent  of  excludhig  the  usage  altogether.  This  is  illustrated  by 
many  of  the  cases  supra. 

In  Eager  v.  Atlas  Ins.  Co.,  14  Pick.  Rep.  141,  it  was  held  to  be  the  general  lair,  is 
to  insurance  of  vessels,  that  in  adjusting  a  partial  loss  on  a  ship  which  has  been  r^ 
paired,  the  proceeds  of  the  old  materials  not  used  in  the  repairs  are  first  to  be  de- 
ducted. The  underwriters  claimed,  in  virtue  of  a  local  usage  at  Boston,  (the  place 
where  the  policy  was  made,)  that  tliey  had  the  right  of  deducting  one  third  new  lor 
old,  from  the  gross  amount  of  the  expenses  of  repair.  The  policy  was  according 
to  a  form  which  had  been  recently  adopted  by  aH  the  insurance  companies  at 
Boston,  and  contained  an  express  reference  to  certain  usages  of  the  Boston  insoranee 
companies ;  but  none  in  respect  to  this.  There  were  some  stipulations,  moreover,  ii> 
the  policy,  touching  partial  losses,  which,  however,  were  aside  of  the  poinf  desigtied 
to  be  established  by  the  usage.  Another  fact  adverted  to  by  the  couri,  was,  that  the 
question  as  to  the  general  law  had  been  settled  in  New- York  years  beR)re  the  present 
policy  was  under-written,  and  for  some  time  before  had  beet)  pending  in  Maesacbo- 
setts  lor  decision.  (Id.  144.)  *•  From  these,  and  other  circumstances,"  the  wort  said, 
''the  presumption  is  strong  that  the  parties  did  not  treat,  as  1o  the  mode  of  adjust- 
ment, on  the  basis  of  usage,  but  on  that  of  the  existing  law,  however  it  might  be 
decided.  When  the  contract  refers  to  the  eustonu  and  rules  of  iruuranee  tn  Boftony 
and  specifies  how  far  they  shall  constitute  part  of  the  contract,  it  must  be  inferred 
that  the  parties  did  not  intend  that  it  should  be  Effected  thereby  beyond  the  extent 
specified ;  especially  as  the  form  of  the  policy  was  no  doubt  settled  with  great  cart 
and  deliberation."  (Id.  144,  5.)  These  considerations  were  deemed  quite  safficient  to 
settle  the  question  of  usage ;  but  another  was  added,  viz.:  that  the  contract  being 
one  of  indemnity,  and  the  mode  of  adjustment  contended  for  by  the  under-writert 
being  one  which  would  deprive  the  insured  of  a  fuUindemnHy,  the   usage  was  op- 
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poj»e<l  to  the  etsenee  of  (he  eotittaet.  (LI.  143.)  See  ns  to  i\\e  mnde  of  adjustment  in 
luHicswe?*,  8icp«inlin*f  (o  ihe  geniTal  laiv,  Byrnes  v.  Nafionnl  Ins.  Co.,  I  0)wen'8 
Utp.  2ti5;  Prixiks  v.  Oriental  \iw,  Cn.,  7  Pick.  259;  see  also  ilie  opinions  of  Mrssrs. 
N.cliul;*,  PliilK|W  ami  Jark^on,  Amer.  Jurist,  vol.  5,  pp.  "25-.',  2G2,  and  vol.  6,  p.  4.5, 1«»- 
g'tht'f  with  the  authorities eiied.  Where  a  hrirk  yard  was  let  to  H.,  hy  E.  and  L., 
tlwiMvnew,  under  a  ©nilract  that  H.  8h  uH<l  make  brirk;*  in  llie  yard,  hice  tlie  \vork- 
ihlmi,  Sn\,  jfive  in  his  time  nnd  services,  ami  pny  a  certain  sum  lor  every  1000  l>ric.k« 
ma.lf,  jisK^ui;  E.  and  L.  slipul.itinfl;  tliat  they  wouW  atteml  to  selling  the  i»ricks,  pur- 
clia^iii:?  t!ie  miierials,  (!o!lectin«r  the  h.lls;  &.\ ;  the  pirties^lo  nhare  the  profits  and  l«»ss, 
equally,  and  E.  and  L.  to  have  the  riijlit  t«»  retain  the  bricks  or  money  collecled,  in 
tlifir  j)o!Me«<ioD,  to  the  amount  of  all  sums,  &c.  advanced  by  them  from  time  to  lime 
t»  H. ;  held;  ihai  the  bricks  made  under  thecontinr.t  were  the  joint  pro|HTiy  of  the  par- 
tics,  sintl  Buch  being  the  plain  intent  expres^fd,  evidence  <»f  a  u><a«re  tendinir  to  vary  tlie 
ein^ciof  ii  in  t$nch  a  way  as  to  slio^v  that  \\.  had  no  properly  in  tbe  brieks,  but  only  a 
claim  to  arena  in  share  <if  the  profits,  was  inndmissiijle.  (Macomher  v.  Parker,  13 
Putk.  Uef).  175.)  In  Kendall  v.  Ru«sell,  5  Dana's  ilf»p.  501,  the  plainlilF  sued  to  re- 
cover lor  hyini^  brick  in  a  build  injr.  Tbe  covenatit  undir  which  he  performed  the 
work,  iKiimd  Inm  to  lay  at  many  brick  as  the  defendant  might  need  to  complete  the 
huilling;  fur  wbirb  the  (tefendant  Umnd  bimst-U*  to  pay  a  i^iven  sun»  per  thou^andy 
for  foeh  thuu'^atid  brick  laid.  On  the  tnal,  tbe  piaiiitiil'  claimed  to  recover  accor4!in<j 
I;)  a  Irtcii  cnsiiim  allo\vin!»  tbe  quantity  of  brick  laid  to  be  ascertained,  l»y  asiwiniinif, 
asa  basis  of  calc.ulali<m,  that  the  whole  was  sniid  work,  aiwf  m)t  regardinijr  openin«:», 
«uch  an d<iars,  windows,  &c.  The  ccuiri  lield  the  terms  of  tbe  contract  i)!uinly  ex- 
prtwivtnf  a  different  intent,  viz:  that  the  plaintiff  should  be  compensated  oidy  for 
tlie  brick  actually  laid,  and  Sf>  the  usage  was  inadmissible.  (See  albo  Wbiteaides  v« 
Meredith,  3  Yea tcs'  Rep.  Sl8.) 

There  art  various  usa«:rp8  nf  trade  and  commerce,  wh'ch  liave  been  so  oOen  iiroved 
85ni.iuersof  fact,  and  have  i!i»fir  incorporated  tbems(  Ives  wilb  the  general  law,  ihal 
com LMviil  judicially  recoijnize  them.  (Stc  Conseqna  v.  AVdlinirs,  1  Prters'  C  C. 
R-p.2.ia.  Snow.ten  v.  Warder,  3  llnwie,  105  Wilcox  v.  Wo..d,  9  Wend.  349. 
IWil  StHli\s  V.  Horrendo,  6  Peters'  Rep,  715.  Thomas  v.  O'Hara,  I  Rep.  Const. 
Ci.S.i.  Car,  306.)  But  particular  usH^e»,  such  as  tbo^c  <»f  which  we  have  been 
Rpe:>kin:r,  jnuj<t  be  proved  specially.  And  tbecinnnnstancesortbe  usage  beinij /wima 
/ic»«f'*iinreasiMiable,"  **a'fain8t  tlie  «reneral  law,"  *•  restricted  within  very  narrow 
iiuiii.s,"of  comparatively  "recent  orij^in,"  Slc.  Sic,  always  come  in  to  enhance  tbe 
•lilSoiilty  of  showing  tliat  the  parties  contracted  in  reference  to  it,  and  intendetl  to 
^^'f  it  liie  law  of  their  case.  (See  G4l>snn  v.  Culver,  1 7  Wend.  307,  8,  9.  Wilcox 
▼.  WiMk»,  9  'u\,  349.  Middleton  v,  Heywanh,  2  Nott  &  McCord,  9.  G«»nlon  v.  Lit- 
«l«?.8Ser.&Rawle,  535,  Kaj^er  v.  Atlas  Un.  Ci».,  14  Pick.  143,  4.  Snowden  v. 
^Varder,  3  Uawle,  105.  Thomas  v.  O'Hara,  1  Rep.  Con.<t.  Ct,  S(».  Car.  306.  Fur. 
"'«  V.  Hone,  8  Wend.  966.  Allegre's  adm'r  v.  Tbe  Maryland  Ins.  Co,,  9  Gi  I  & 
J'llin.  136.)  And  perhaps  tiiis  i«  tlie  sense  in  which  many  cases  a-^e  to  l)C  under- 
*t«»oil,  wiiioh  lay  d<iwn  tbe  prop<w?iTion  that  a  ttsafire,  to  be  cbH^tory,  must  be  cer- 
'««,  uniform,  reasonable,  and  sufficiently  ancient  to  be  generally  known,  &c.  (See 
^^  Mac  of  Kendall   V.   Russell,  5  Da  mi's  Rep.  501,  nnd  what  is  Said  at  p.  503,  4.) 

Wlien  tbe  question  is  of  a  custom  or  usage,  and  it  is  uut  knowo  to  those,  wiio, 
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from  (heir  busineM  and  connexioDS  have  the  best  means  of  knotving  it,  ignorance  of 
it  is,  in  some  sense,  positive  testimony  of  its  non  existence.    Thus,  suppose  the 
question  to  be  as  to  the  existence  of  a  usa^  of  trade  in  a  fiirei^^n  port,  srciirding  to 
ivhivh  the  rights  of  parties  are  to  be  ilecided— and  that  there  are  two  {intign  wit- 
nesses, b<iih  merchants  beltmging  to  the  place,  and  dealing  in  the  same  buiincsB,  one 
of  whom  testifies  in  support  of  the  usage,  and  the  other  is  ignorant  of  it;  id  such 
case  it  seems  tiie  usage  cannot  be  said  to  be  proved  ;  especially  if  other  meTchtnts 
from  the  place  are  in  court  and  not  called  on.    (Per  Parker,  C.  J.,  in  Parrstt  y. 
Thatcher,  9  Pick.  436,  431.)    The  fact  that  the  usage  has  been  resisted  by  smar, 
and  those  insisting  upon  it,  or  others  of  the  same  clavs,  cooaenfing  to  a  qualificttioB 
or  abandonment  of  it  inconsequence  of  such  resistance,  may  be  quite  material  oa 
the  general. enquiry.    (See  Kendall  v.  Russell,  5  Dana's  Rep.  501,  SOS,  4.) 

There  is  a  diatinctioo  between  enquiring  of  a  witness  (or  the  eommamwidentmimi 
aa  to  the  eflect  or  import  of  a  contract,  susceptible  of  a  clear  iuterprei«tion,8nd  evideoct 
of  custom. or  usage.  The  latter  is  admissible,  if  at  all,  aa  a  means  of  interpTtiirg 
the  sense  in  which  theparfief  understood  the  bnguage  i&  question;  while  the  jbnper 
may  only  show  the  understanding  of  others,  which  is  immaterial,  unless  it  be  also  the 
understanding  of  the  parties.  (Paull  v.  Lewis,  4  Watu'  Rep.  409,  40S.)  So,  taa- 
Me,  as  to  the  general  un Jeratanding  of  the  country  in  regard  to  the  aeuae  of  partiai- 
lar  words, easily  understood;  e.  g.  the  word  acre,  in  a  land  contract.  '(Id.  40S,  4.) 
See  ante,  note  948,  p.  1388,  aa  u>  direct  evidence  of  what  a  party  decbred  he  neaDt 
by  a  term  prima  facie  unmeaning. 

A  question  arose  at  nisi  prius^  aa  to  the  meaning  of  the  word  **  cargo,"  in  nrfereoce 
to  a  ahip,  and  whether  it  included  the  whole  loadings  tlie  counsel  cited  Sergfsot 
T.  Read»  S  Strange,  1998,  to  ahow  that  it  did ;  and  be  waa  referring  to  Entick's Dic- 
tionary, when  he  was  interrupted  by  Tindal,  C.  J.,  who  aaid— "It  is  a  qoestiofl  sf 
mercantile  constructitm.  You  had  better  lay  aside  your  dictionary,  and  appeal  to  the 
knowledge  of  the  jury ;  for,  after  all,  the  dictionary  ia  not  authortiy."  (UougiiUiD  t. 
Gilbart,  7  Carr.  &  Payne,  701.) 

There  is  another  class  of  caaes,  where  a  nwre  direct  enquiry  must  be  allowed  ss 
to  the  meaning  of  writings.  Those  hitherto  considered,  relate^  mainly  to  iastancct 
where  the  judge  Is  supposed  cspable  of  assigning  to  the  worda  some  significatioo, 
without  the  necessity  of  resorting  to  extrinsic  evidence.  If  tlie  contents  of  so  is* 
•trument,  however,  are  utterly  unintelligible  in  themselves,  either  from  being  wrilifo 
in  characf era  which  are  difficult  to  be  decyphered,  or  in  a  language  which  the  court 
doea  not  understand,  &C.,  the  propriety  of  enquiry  oltwufe  is  still  more  appareat. 

In  the  progress  of  the  arts,  and  ilie  ever  changing  pursuits  of  msnkind,  new  lenni 
are  daily  devised  among  artists  and  others,  in  whose  peculiar  departments  tbry  art 
used,  and  when  not  understood,  there  can  be  no  rational  objection  to  admit  the  evi- 
dence of  persons  conversant  with  their  meaning,  to  expla'n  tliem.  (See  per  ChiD- 
cellor,  in  Sleight  v.  Hartahorne,  9  John.  Rep.  549.)  In  a  case  where  a  sculptor  girt 
by  his  will,  dl  his  "  b inkers,"  evidence  was  allowed  to  ahow  that  "  hankers"  dimbI 
ai>lid  pieces  of  wikmI,  on  which  were  placed  blocka  of  marble  about  to  be  worked. 
(Goblet  V.  Beechey,  3  Sim.  94.  See  S.  G.  nnore  fully  reported,  Wigram  on  £xtr.  £v. 
139,  et  seq.)  In  the  same  will,  the  word  "  mod"  was  found,  and  liberty  was  given  &r 
trying  to  ascertain  its  meaning  by  the  evidence  of  persona  generally  cooversaot  with 
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the  lubject  matters  to  which  the  will  related.  (See  this  oaae,  ante,  note  948, 
p.  1S83;  also  see  Mechanics'  Bank  v.  Bank  of  Coliirahia,  5  Wheal.  $36.)  And  as  a 
general  rule,  if  a  party  has  expressed  himself  in  terms,  with  which,  as  a  member  of 
a  particular  trade,  he  is  familiar,  but  which  are  not  understood  by  the  court,  the  evi- 
dence of  persons  acquainted  with  the  meaning  of  such  terms  is  admissible.  (W'lg^ 
ram  oo  Exlr.  Ev.  35.  Ailorney  General  v.  The  Glass  Pi.ile  Co.,  1  Anstr.  39.  Smith 
V.  Wihoo,  3  Barn.  &  Adol.  728.    Richardson  v.  Watson,  4  Barn  Sl  Adol.  78f .) 

So  if  the  hand  writing  in  an  instrument  is  obscure,  and  difficult  to  be  read,  the 
evideoee  of  persons  skilled  in  decyphering  writing  is  admissible,  to  shew  what  the 
writiugia.  (Masters  v.  Masters,  1  P.  W'ms.  4«6.  Niuman  v.  Mori-eJl,  4  Ves.  769. 
GoWct  V.  Beechey,  supra.  Armstrong  v.  Burrows,  6  Watts'  Rep.  266.  Remon  ▼. 
Uayward,  2  Adok  &  Ellis,  666.) 

Aud  if  a  foreign  language  is  used,  persons  at^uainted  with  it  may  be  called.  (See 
AriDstrong  v.  Burrows,  6  Watts'  Rep.  266, 263.  Wigram  on  Extr.  Ev.  34.  Wush- 
toff  V.  Dracourt,  3  Watts'  Rep.  240.)  So  of  provincialisms;  they  may  be  explained 
by  persons  residing  in  the  same  district.    (Gresl.  Eq.  Ev.  199.) 

A  case  of  a  somewhat  novel  aspect,  apparently  involving  the  principle  of  some  of  the 
preeedinif  ones,  arose  in  Kentucky,  on  a  prosecution  under  the  statue  against  duelling. 
The  iDdictment  was  for  aeoding  a  challenge  in  the  form  of  a  letter,  as  follows: 

*«  July  2nd,  1833. 

"I  an  in  receipt  ofyoura  of  this  date,  declining  one  of  the  demands  made  of  you  in  my 

^  card  of  the  29th«    You  will  now  afford  me  the  satislactioo  which  is  due  from  ma|i  to 

**  oiao,  under  aimilar  circumstances. 

Respectfully,      HENRY  C.POPE. 
Mr.  Geor^ve  D.  Prentice. 

**?.  8.    My  friend  Mr.  Allen  is  autboriaed  to  make  any  amngemeDts  necessary. 

H.  C.  P." 

The  indictment  set  out  the  letter,  and  alleged  tliat  the  meaning  and  intent  was,  a 
ehalleDge  to  fight  with  deadly  weapons,  to  wit :  with  pistols.  The  defendant  demur- 
red, and  thus  presented  the  question  substantially  whether  it  was  competent,  for  the 
proieeutor  to  show,  by  eztrinsio  evidence,  that  the  letter  meant  a  challenge  to  fight  la 
the  manner  averred.  The  court  ofappeals  held  in  the  affirmative,  sustaining  tbeiadici- 
Qeot  They  said,  the  court  could  not  judicially  know  the  ** technics  of  duellists,"  nor 
^  presumed  to  possess  a  judicial  knowledge  respecting  the  accustomed  etiquette  and 
sod  forms  observed  in  negotistions  preliminary  to  those  betigerent  interviews  erro-* 
aeously  denominated  affairs  of  l)on6i>— that  when  the  parties  interchange  written  com- 
nonications,  if  neither  can  be  convicted  unless  those  doeumenU  literally  imports  chal« 
lenge  or  an  accepunce  to  fight  in  single  combat  with  deadly  weapons,  the  statue 
wimld  become  a  mere  InOum  ftUmen,  without  any  practicsi  efficacy ;  that  the  writings 
conatitute  only  one  species  of  evidence^  which  may  be  explained  or  applied,  or  aided 
by  oral  evidence ;  and  that,  so  far  as  the  court  could  know,  witnesses  might  be  able  to 
pn>ve  that  the  challenge  waa  or  should  have  been  understood  to  be  a  challenge  to 
fiiS^t  with  pistols, or  with  the  usual  weapons,  and  that  pistols  were  the  customary 
weapons  among  duellists.  (Commonwealth  v.  Pope,  3  Dana,  418.)  See  further 
CoffimoDwealtfa  v.  Rowan,  id.  395.    Commonweahh  v.  Hart,  6  J.  J.  Marsh.  1 19. 
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It  mny  be  well  to  observe  beflire  concluding  this  note,  that  thongb  it  isgenrrally  the 
province  ofibi-  court  tonjUstnie  tnsinimfiiis,  where  the  meaninij  !8tobeci>lltrtf«lfM»m 
the  instrunieni  wiihoui  ihi  aid  ortxtrini*ic  evich  nee ;  yet  incases  llkt  iIk«*  aU»ve 
c«»nsidt'r'»d,  where  the  nieaninu  is  lo  be  jndtred  of  by  facts  aliunde  in  conivcrun  wlih 
the   written  lanjiunire,  very  much  must  be  left  to  the  jury.     It  l»as  been  laid  dinvn,  as 
to  such  ca^es,  that  the  ronstructiun  is  "  usually  matter  of  fiicl  for  tlje  jury."   (Per 
Williams  J.  in  JenuinciB  v.  Sherwood,  8  Conn.  Rop.  127;)  thai  "  an  adniixuirpufjvarnl 
witli  written  evidence  ilrawji  the  whole  to  the  jury."  ^Sidewell  v.  Roberts,  1  Pfiinsylv. 
Rep.  386.  per  GdiVnnC.  J.,  citiig  Welsh  v.  DuKnr,S  Binn.  877,  Denison  v.  Wmiz, 
7  «er.  &.    Rawle,  372,  M«»ore  v.  Miller,    4  id.  279,  Watson  v.  Blaine,  12  id.  l3l, 
Overttm  V.  Tracy,  14    id.  311,  Brown   v.  Campliell  1  id.  176.     Also  see  Wharf  v. 
Howell,  5  Binn.  4*J9.)      ^ee  lurilier,  Etiirg  v.  United  States  Bwuk,  II  Wheal.  R.p. 
5D,  an.i  GoJdnrd  v.  Pratt,  16  Pick.  412,  from  whici)  it  seems  more  accurate  tfuJay,  ilial 
the   puini  of  cotistinction  is   lor  the  jury,  under  proprer  dinctiMis  hini  tie  «iirt. 
Where  the  writing  is  iiloirihle,  or  ol)scure,  the  question  what  the   letters  rf8l!yar«',  is 
a  niiitter  of  tact  to  be  cl#»cided  by  the  jwy.     (Arnistiono:  v.  Burrows,  6  Watu'  Ktp. 
256.)     Bui  see  Remon  v,  Hayward^  2  Adol.  Sl  KIIi.s,  666,  which  seems  the  other  way. 
Furiher  as  to  S.  P.  see  Jackdou,  ex  deui  Swain,  v.  Raosum,  18  John.  Rep.  107. 


NOTE  958— p.  547. 


We  have  leen  by  nwny  examples  in  our  pt^ceding  notes  under  this  head,  that  there 
is  hardly  a  conceivable  case  where  it  may  not  be  said,  that  the  writing  refers  losiMiie- 
Ihintj  exiriu<ic  Cir  the  a.^eriainment  of  the  object,  [lerson,  or  Hubj'»ct  mutter  inttnded. 
The  relerence  is  either  express^  as  to  names,  monuments,  l.nes,  ur  other  de^criptlven^ 
identitying  circumstances  called  <or;  or  it  is  implied^  a.s,  lo  the  circumstances  »ur- 
roundiDiT  the  author  id' the  instrument,  and  presumptively  present  to  his  niinti  at  the 
time  Itemade  it,  but  in  respect  to  which  the  writin^r  is  entirely  silent.  Many  cases 
beltuiging  to  both  classes,  a  c  adverted  to  in  our  next  preceding  note. 

U|>u»  the  same  principle,  where  tme  writing  refers  to  another,  either  tacitly  orex- 
pressly,  both  are  to  be  construed  together;  and  one  may  correct  an  erroneous  drt- 
cripilon  contained  in  the  other ;  or  even  vary, or  acUl  to,  as  well  as  explain  it.  'Hnw, 
if  H  patent  refer  to  a  |)l-.rt  annexed,  ami  if;  in  ilie  plat,  a  water  cour.%  l)e  laid  doirn  as 
running  through  the  land,  the  tract  must  be  so  loaiied  as  t<i  include  \\\e  water  cticr^t 
and  lo  conform  as  nearly  as  may  be  to  the  plat;  thinigh  the  hues  run  di»  not  »gree 
with  the  courses  nnd  distances  mentioned  in  the  patent ;  and  th<»ugh  neither  tfie  certi- 
ficate of  .*«urvey,  nor  the  pHtent,  calls  f<»r  the  water  course.  (Meiver*s  lessee  v.  Walker, 
4  Wheat.  444.  See  Jaeks«>n,  ex  dem  Haveni«,  v.  Sprague,  1  Paine's  Rep.  494,etst'q') 
Oiherwise,  in  an  action  of  coveiiani  against  incumbrances,  on  a  dee<!  containing  «  rtlef- 
ence  to  the  grnDior's  title  deed  on  record,  and  then  adding  a  full  description  by  n«eir9 
and  bounds ;  such  reference  may  aid  in  indeutifvin^  the  lauds,  but  shall  not  o{)erare 
tJ  lim.t  the  description  by  metes  and  bounds.  (Harlow  v.  Tl.omas,  15  Pick.  66 
Slated  pos  ,  nttte  961.)  Furti^er,  that  two  writ  nun  thus  connecttd  hy  rtfetcDce 
may  be  read  and  construed  as  one  instrument,  see  Jackson,  ex  dem.  Lowell,  v.  Park- 
hurst,  4  Wend.  374.    Bliss  v.  BraDham^  1  J.  J.  Mareli.  200.    Jackson,  ex  dem.  SwaiAi 
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V.Ransom,  IS  John.  Rep.  107.    And  eee  Parks  v.  The  general  Interest  Ins.  Co. 

5  Pick.  34,  as  lo  whennnd  how  fer,a  written  application  for  insurance  njay  be  consid- 
e.-tfil  in  ronstniinga  p<ilicy.  Clearly,  iC expressly  referred  lo  in  the  latter,  both  should 
be  read  loiretlier.    (Id.  37.) 

The  reference  from  one  writing  to  another,  may  beqtiite  indirect,  or  by  implicntion 
only.  Wht^re  there  wa<  a  relerence  in  a  jMtcnt  to  a  map  on  file,  this  was  cofistrued 
as  an  implied  reference  to  the  field  book  connected  with  the  map,  and  the  whole  con- 
sfnied  toirether.  (Jackson,  ex  dem  Livingston,  v.  Freer,  17  John.  Rep.  29,  ante,  note 
942,  p.  1380.) 

Two  writin4f«,  executed  at  the  same  time,  in  relation  to  the  same  subject  matter, 
have,  in  many  cases,  been  deemed  one  instrument,  with  a  view  (o  the  construction  of 
either.  That  they  are  contemp«>ra neons,  and  kindred  in  respect  to  subject  nuilter,  is 
fiequeiitly  inferrible  from  circumstances  appearing  in  the  writings  tliemsclves.  A 
faimliar  instance  is  that  ofa  conveyance  of  lands  or  chattels,  apparently  abi«oiute,  and 
a  separate  wm ten jpora neons  agreement  res|)ecting  a  conveyance  by  the  grantee,  to 
the  grantor,  on  prtymeni  of  a  sum  loaned,  &p.  Thou*j;h  neither  expressly  and  di- 
rectly refers  to  the  other,  yet,  being  in  fact  parts  of  one  transaction,  (Hearing  the  same 
date,  and  describing  the  same  lands,  (he  one  will  oOen  qualify  the  other,  and  the  whole 
be  deemed  a  moriJ^pige.  (See  Bennock  v.  Whipple,  3  Fairf.  Rep.  346,  349.  Mc- 
Dowell v.  Hall,  2  Bibb's  Rep.  610.)  Otherwise,  where  they  are  not  simultaneous,  or 
parts  of  one  transaction,  (Bennock  v.  Whipple,  supra.  See  Uale  v.  Jewell,  7  Greenl. 
Rep.  433.  French  v.  Sturdivant,  8  id.  435.  Kelly  v.  Thompson,  7  Watts'  Rep.  401, 
404,  5.)  And  sometimes,  where  they  are  simultaneous,  the  construction  may  be,  that 
the  whole,  instead  of  amoimting  to  a  mortgage,  manifests  a  defeasible  purchase ;  and 
then  the.  question  how  far  pirol  evidence  is  admissible  to  show  that  a  mere  security 
or  mortgage  transact iim  was  intended,  freqtiently  ari^^es.  On  this  general  doctrine, 
8ee  4  Kent's  Cumni.  143.  Robinson  v.  Crofxsey,  2  Edw.  Ch.  Rep.  138,  142,  et  seq. 
an.l  the  cnses  there  cited.  Reading  v.  Weston,  7  Conn.  Rep.  143.  S.  C.  id.  409,  8  id. 
117.   Wharf  v.  Howell,  5  Binn.  499,  and  see  post,  note  961.    Kerr  v.  Gilmore, 

6  Wntts'  flrp.  405.    ColvvHl  v.  Wooils,  3  id.  138. 

ii»  D.llrnL'^nm  v.  Estill,  3  Dina's  R*p.  21,  the  pUinttfTsued  for  a  breach  of  war- 
raniyof  sonndnesa,  contaiiwd  in  a  bill  of  s:>le  of  twoslave«;  the  defendant  pleaded 
thnt  the  fnlldwinir  writing—"  /,  Benjamin  EstiU,  (the  vendee,)  refease  said  Dillingham 
from  any  responstbllity  of  aaid  n^roeij,  as  witneia,  my  Aflwd— Benjamin  Estill"— was 
executed  simullamnmsly  with  the  biH  of  sale,  &c.;  averring,  that  it  was  intended  as 
an  integral  part  of  the  bill  of  sale,  and  lo  operate  as  a  defeasance  or  release  of  the 
warranty.  The  court  of  appeals  overruled  a  demurrer  to  the  plea;  holding,  that 
hiiwever  incongruous  and  extrHordinary  such  an  entire  contract  might  be,  both  wri- 
f»i!^n  must  be  construed  together,  if  they  were  in  fuct  cotenip<.>rary.  It  was  argued 
that  t!»e  writings  couhl  not  be  connectetl  by  parol  testimony,  or  by.  averment  mere- 
ly. The  court,  in  respect  to  this,  said—**  It  has  beend?cided  that  one  writing  cannot 
be  connected  withaiiother,  unless  it  in  some  way  refers  to  it.  But  if  that  here  relied 
on  wi8c«»teni;K»rane<MW  with  the  bill  of  sale,  it  can  be  understood  as  referring  to  it 
without  any  pirol  prinif.  F«)r,  surely,  if  a  venili»r  o^  slaves  make  a  bill  nf  sale  with 
warranty,  and,  at  the  same  time^  the  vendee  deliver  to  him  a  writing,  stipulating  that 
be  tbaU  not  be  respootible  fur  <  the  said  negroes,*  the  Utter  agreetneot,  without  ati^ 
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eztraneous  proof,  might  be  understood  to  refer  1o  the  ibrmer,  and  to  mean,  ihat  the 
vendor  aliould  not  be  responsible  on  his  formal  warranty.  It  would  not  beiDcoomtont 
with  either  of  the  writings,  or  with  any  rule  of  evidence,  to  prove  thiubeywere 
given  at  the  same  time;  and, indeed, as  that  given  by  the  appellee  (the  vendee) hu 
no  date,  the  fact  of  identity  as  to  date,  is  far  from  being  intrinsically  impbiW.'* 
(Id.  3S.)  Even  if  the  date  had  been  different,  parol  testimony  might  have  beeo  re- 
ceived, it  seems,  to  show  that  both  were  executed  at  the  same  time.  (See  the  eisei 
post,  note  973.) 

In  actions  on  promissory  notes,  writings  connected  therewith,  by  direct  reference, 
or  necessary  implication,  are  admissible  by  way  of  showing  it  conditional,  fcc  (See 
Davlin  v.  Hill,  3  Fairf.  Rep.  434.  Hunt  v.  Livermore>  5  Pick.  Rep.  395.)  And  pa- 
rol evidence,  consistent  with  the  material  parts  of  tlie  two  writings,  and  tending  to 
connect  them,  seems  allowsble.  (See  the  cases,  supra.  Also  Hey  wood  v.  Perrin,  10 
Pick.  238.   And  see  further,  post,  note  977.) 

The  date  and  subscribing  witnesses  of  two  writings  being  identical,  the  court  pre- 
sumed one  to  be  the  consideration  of  the  other,  nothing  appearing  on  their  iace  to 
counteract  that  presumption.    (Aldridge  v.  Birney,  7  Monroe,  344,  347.) 

But  though  one  writing  may  go  to  qualify,  vary,  and  control  another,  io  cooeib'ke 
those  above  noticed,  it  is  not  to  be  inferred  that  either  the  one,  or  the  other,  or  both, 
after  being  connected,  can  be  subjected  to  the  influence  of  parol  evidence,  any  farther 
than  if  they  constitituted,  in  fact,  an  entire  instrument,  and  were  written  on  thesaine 
piece  of  paper.  (See  the  ftiregoing  cases;  also  Hey wdod  v.  Perrin,  10  Pick.tt8; 
"Wharf  v.  Howell,  5  Binn.  499.)  Accordingly,  where  a  deed  and  separate  agreemeot 
'were  construed  to  import  an  absolute  sale;  held,  lhat  parol  evidence  to  show  that  a 
mortgage  was  intended,  could  not  be  recceived.  (Reading  v.  Weston,  8  Cone.  Rep- 
177.  S.  C.  7  id.  143,  409.)  See  post,  note  961.  So,  where  they  import  a  mortgage, 
parol  evidence  is  inadmissible  to  show  that  ah  absolute  sale  was  intended.  (Guroiej 
V.  Palmer,  7  Wend.  348,  stated  post,  note  961.) 

As  a  general  rule,  all  eotemporary  or  prior  parol  stipulations  between  the  psrtiea, 
are  to  be  regarded  as  merged  in  the  written  contract,  and  cannot  be  giten  in  evidence 
with  a  view  of  varying  its  import  But  where  there  is  a  direct  reference  io  the  wri- 
ting to  a  verbal  agreement^  the  latter  may  be  proved,  even  though  the  efiect  of  it  be 
to  add  material  terms  and  conditions  to  the  writing.  Accordingly,  in  Peonsylvania, 
in  an  action  of  debt  on  a  bond  conditioned  for  the  payment  of  mon^,  upon  abieb 
there  was  an  endorsement  referring  to  an  agreement  between  the  parties  to  it,  wiib- 
out  stating  what  the  terms  of  the  agreement  were ;  held,  that  tfie  defendant  roigbt 
give  parol  evidence  of  the  agreement,  in  order  to  show  that  it  was  the  understaodiog 
of  the  parties  that  the  bond  shoukl  not  be  collected.  (Conomissioners  v.  McMtoorU 
8  Pennsylv.  Rep.  133.)  So  if  a  note  refer  to  a  verbal  condition  agreed  upon,  witlioot 
showing  what  the  cbndition  is,  it  may  be  proved  by  parol  (Couch  v.  Meeker,  S 
Conn.  Rep.  305.) 

A  distinction  not  frequently  adverted  to,  but  well  founded  in  principk*,  should  be  ob- 
observed  in  the  application  of  this  doctrine  of  reference  to  i0or(ie,^  bet  ween  such  con- 
tracts and  instruments  as  are  required  to  be  in  writing,  and  those  which  may  be  go^ 
without  writing.  In  respect  to  casea  of  the  latter  class,  a  reference  to  words  is  allow- 
able.   And  such  a  reference  in  cases  of  the  former  class,  when  made  merely  as  a  node 
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of  describing  or  defining  what  is  meant  by  the  writingi  is  not,  it  seems,  objectionable, 
and  the  worda  may  be  proved.  Such  appears  to  be  the  result  of  Sanford  v.  Raikes, 
•laled  in  the  text,  where  the  reference  was  to  an  antecedent  verbal  order  of  the  tes- 
tator, in  respect  to  cutting  trees.  Sir  W.  Grant  expressly  said,  it  was  like  a  descnp- 
tmaof  an  estate  by  reference  to  the  circumstance  of  occupation.  (See  the  text,  p. 
M6,  7.)  But  how  would  it  be  in  case  of  a  reference  to  some  foreign  parol  expression 
of  tateaftoR;  such  intention  not  being  in  the  writing?  Clearly,  the  reference  would 
l»  nuO  and  void,  unless  the  case  was  one  not  within  the  statute  of  frauds,  or  where 
the  intention  might  legally  be  manifested  without  writing.  This  view  is  sup- 
ported by  Molineux  v.  Molineux,  Cro.  Jac.  144.  There,  a  testator,  by  his  will, 
gave  to  hia  three  children,  certain  rents  and  annuities  by  the  description,  "  such  seve- 
ral annuities,  or  annual  rents,  as  are  expreased  in  several  writings,  signed  with  my 
hand,  and  sealed  with  my  seal,  according  to  the  true  meaning  of  said  writinga."  In 
8  ipeeial  verdict,  the  jury  found  of  what  rents  and  annuities  he  had  signed  and  sealed 
writrnga;  and  it  was  held,  that  they  passed  under  the  will.  The  court  said  it  was  a 
good  devise  in  writing  of  the  rents  themselves,  for  it  refers  to  the  writing,  wliatever  it 
ia,  as  if  it  were  apeciaily  limited  in  the  will.  And  they  said  that  upon  this  reason,  in 
'  airfex's  case,  it  waa  resolved  by  the  opinion  of  the  chief  justices,  and  the  counsel  of 
that  wurt,  that  where  one  makes  a  deed  of  feofiroent  to  divers  uses,  and  makes  no 
"'▼ery,  and  aHer,  by  his  will,  devises  the  lands  to  such  persons,  and  "  in  such  manner, 
•a  he  appointed  by  his  deed  oT  feofTment,"  it  was  a  good  devise  of  the  land.  Bitf 
t^  off  htld^  that  a  wifU  cannGt  refer  to  wordM  only  trithout  writing. 

Where  an  agreeinent  or  dispoaition  of  property  can  only  operate  by  writing,  an  in- 
•tramelit  referring  to  another  must  describe  it  so  clearly,  that,  by  the  description,  it 
OBay  be  identified.  For,  to  allow  parol  evidence  to  connect  two  instruments  together,  . 
wliere  there  is  no  reference  to  a  foreign  instrument^  or  wljere  the  description  of  it  is 
iB^fiirient,  would  be  to  give  it  an  effect  independent  of  the  writing,  and  contrary  to 
the  provisions  of  law  which  require  the  whole  to  be  in  writing.  (See  Brodie  v.  St, 
P««l,  1  Ves.  Jun.  380.  Smart  v.  Pntjean,  6  Ves.  566.  Coles  v.  Trccothick,  9  id. 
449.  Biiydell  V.  Drummond,  1 1  East,  153.  Per  Holroyd,  J.,  in  Kenworthy  v.  Scho- 
field,  3  Barn.  &  Cress.  948.  Cliiian  v.  Ctxtke,  I  Scho.  &  Lef.  39.  Tawney  v.  Crow- 
ther,  1  Bm.  C.  C.  161,  318,  Givins  v.  Calder,  S  Dess.  Eq.  R.  188.  Parkhurst  v.  Van 
Counlandt,  1  John.  Ch.  Rep.  573.  S.  C.  on  appeal,  14  John.  Rep.  15.) 

But  this  rule  is  not  to  be  so  interpreted  as  to  exclude  evidence  for  the  purpose  of 
ipplying^  the  term^^  of  the  reference ;  in  other  words,  evidence  tending  to  show  what 
the  reference  means.  l*he  description  must  be  compared  with  the  instruments  to 
^hich  it  may  possihly  refer ;  if  the  description  is  in  some  respects  errone«ms,  the  er- 
ninenus  part  may  be  rejected,  agreeable  to  the  doctrine /a2aa  demmiUratio^  &c.; 
in  short,  the  reference  is  to  be  dealt  with  as  you  deal  with  other  de^Ksriptionn,  in  fepnly- 
inj^them  to  the  object />r  subjict  intended.  In  Hodgea  v.  Horsefall,  1  Rusa.  h  Mylne, 
U6,  an  instrument,  purporting  to  be  an  agreement  for  a  lease,  contained  a  clause  for 
the  erection  of  additions,  according  to  a  plan  agreed  upon;  it  appeared  that  three 
distinct  plans  existed  for  making  the  additions  alluded  to;  and  an  objection  was  made 
^at  parol  evidence  was  inadmissible  to  determine  what  plan  was  meant.  Lord  Lynd- 
l>ur8t,-in  giving  judgment,  aaid— **  I  am  of  opinion,  on  the  authority  of  all  the  caaea, 
aod  especially  the  case  in  1  Sobo.  Si  Lef.  9S,  where  Lord  Redeadale  baa  conaidered 
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the  8u!»ject  very  fully,  that,  as  the  written  ngreement  refers  spetiGrally  to  a  plan,  if 
there  be  parol  evidence  clear  and  saiisfaclory,  tt»  ideiiiiiy  llie  parixular  p'an,  that 
eviilcnce  may  be  projrerly  admitieil  fi»r  the   purpose  of  so  idenlirying  it."    Ste  alw) 
Snuudersou  v.  Jackson,  2  Bos.  &  PuH.  238,239,  and   the  observaiions  of  lije  Lard 
Cha.ncellnr  in  Dillon  v.  Harris,  4  Bli«?h,  N.  5?.  343.     Ih  Shortreede  v.  ClwtV,  I  AJoL 
&  ElliH,  57,  assun)p6it  was  broujjht  up»u»  a  guarrantee,  iu  which  iheconsideraumwas 
was  staged  in  the  Pillowing  fi»rm:  "  You  will  be  so  jrood  as  to  willidraw  llie  prrtm«- 
Bory  note;  and  I,"  &c.     A  promissory  note,  payable  to  the  plainliff,  and  made  by 
the  defendanlSiSon,  was  produced  on  the  trial,  by  the  plaintiff,  and  no  evidtnce  was 
given  (»f  the  existence  of  any  oilier  note.     A  motion  was  rafwlc  for  a  new  trial,  on  the 
grt»und4hat  thedescriptlcm  of  the  iiv)ie  was  not  sufficieutly  explicit  to  ascertain  what 
note  was  meant,  without  the  admission  of  parol  evidence.     Held,  that  there  beinjj  ao 
evidei»ce  (»f  any  other  note  to  which  the  agreement  could  apply,  the  one  proJuccd  was 
to  be  re«rarded  as  that  intended,  and  so  the  agreement  was  held  sufficitnt  witi*in  tlje 
statute  td' frauds.     Had  it  turned  out  that  there  were  two  notes,  there  might  have 
lieen  a  diHiculty,  it  was  said,  inexplainintr  which  was  meant. 

Where  a  niort«iage  ol  chattels  purported  on  its  face  t«»  have  been  given  to  ucurt 
the  flaintijffor  his  (iability  on  a  note  given  to  Jl.,  the  date  of  whi.h  was  specified,  aad 
the  amount,  but  the  one  produced  oathe  trial  by  the  piaiutiff,  thoug!i  agreei.tg  with 
the  descripiitin  in  other  respects,  varied  frcmi  the  amotiut  specified,  (the  one  describ- 
ed beini;  for  $:36,  and  the  one  produced  for  $"156  ;)  held,  that  the  plaintiff  mgbt 
show  that  the  note  pnwluced  was  the  only  note  he  had  signed  as  surely  for  the  nwirt- 
gaiiee,  and  so  identify  it  as  the  one  intended  by  the  dencription.  (Joims  v.  Church, 
12  Pick.  Rep,  557.)  In  Pennsylvania,  where  There  was  a  reference  in  an  assignment 
to  a  note,  describing  it  by  its  date,  amount^  time  of  payment,  ttie  name  of  the  nwiki^r, 
and  the  pert^on  in  wt)<;se  favor  it  was  drawn;  held,  that  the  testimony  of  the  assignor, 
showing  that  r.o  note  drawn  in  favor  uf  the  person  named  ever  exi.sied,  but  that  ao* 
other  note,  drawn  6y  such  person,  and  corrcRponding  with  the  descriptiou  in  other 
particulars,  did  exist,  and  that  this  was  the  one  intended,  was  admissible.  (C(»ninier» 
ciul  Bank  v.  Clapier,  3  Rawie's  Hep.  335.)  This  case,  however,  seems  to  goon  tlie 
equity  doctrine  of  correcting  mistakes,  which  power  is  exercised  in  that  state  by 
courLs  proceeding,  infomiBi  least,  as  courts  of  law.  Hence,  direct  evidence  of  in- 
tention, as  an  independent  fact,  was  perhrtps  proper.  (See  ante,  note  949,  p.  1337, 8.) 
lo  Vermont,  ejectment  vvas  brought  by  one  who  clainied  in  virtue  of  a  mortgage, 
purporting  to  have  been  given  to  secure  a  note  of  $440.  The  plaintiff  pn>duced  a 
note  "agreeing  with  the  tme  describeif,"  e^^cept  that  the  sum  was  ^449,  instesil  of 
$440.  He  then  proposed  to  pn»ve  by  |Xirol,  that  tiie  *'  note  proiiured  was  the  one 
intended  lo  have  been  described ;"  and  that  the  variance  Was  through  tlie  mistake  of 
the  scrivener.  The  court  rejected  the  evidence,  and  directed  a  verdict  for  the  de- 
fendant-; and  the  decision  was  a  Aerwards  sustained  on  review.  (Edgill  v.  Stanfonl, 
3  Verm.  Rep.  307.)  The  suit  was  in  a  court  of  law,  and  the.evitlence  offered  was  de- 
signed obviously  to  show  mistake,  of  intention  as  an  independent  fact ;  a8such.it  was  ir- 
relevant to  the  point  of  i  interpret  a  lion.  (See  ante,  note  948,  p.  1384,  et  seq.)  It  might 
have  been  held  otherwise,  perhaps,  had  the  evidence  proposed  been  of  circumstances 
collateral  to  the  question  of  intent,  and  had  the  reference  to  the  note  been  sufficiently 
descriptive  of  the  oiie  produced,  tabave  eoaUed  the  court  to  see^  by  the  aid  of  such 
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evidenoaii  that  this  was  the  one  intended,  notwithstanding  th^faUm  demonUratio  as  to 
tbe  amount  (See  the  cases  ante,  notes  840, 843.)  The  doctrine  of  inaccurate  descrip- 
tioo,  however,  was  not  eicpressly  adverted  to  in  either  of  the  above  oases.  Johns 
T.  Church,  supra,  which  seeros  a  fair  case  for  the  application  of  it,  proceeded  appa- 
rentiy  and  principaDy  upon  the  ground  that  the  evidence  adduced  was  intended  to 
rebut  the  presumption  of  fraud,  or  of  payment  and  discharge,  which  the  defendant, 
(who  was  a  sheriff,  and  had  seized  the  chattels  under  an  attachment  against  the 
mortgagor,  in  favor  of  a  creditor,)  was  striving  to  avail  himself  of,  (o  defeat  the 
mortgage*  But  see  as  to  the  mortgagees  right  to  give  such  evidence,  on  this  ground, 
post,  p.  552,  3,  of  the  text,  and  note  973. 

That  the  rule /a2$a  demanttratio  non  noeet  may  be  applied  in  such  cases,  if  the 
description  be  sufficient  after  rejecting  the  erroneous  part,  take  for  illustration  the  in- 
itaoce  of  a  sheriff's  deed,  referring  to  the  execution  under  which  he  sold.  There, 
though  the  execution  be  misdescribed  in  respect  to  some  particulars,  yet  if  it  is  true 
in  the  main,  you  may  reject  the  erroneous  part,  when  the  facts  shown  aliunde  require 
it,  and  give  effect  to  the  residue.  (See  per  Walworth,  Chancellor,  in  Jackson,  ex 
dem.  Webb,  v.  Roberts' ex'rs.,  11  Wend.  427.  Jackson,  ex  dem.  Hill,  t.  Streeter, 
5  Cowen's Rep.  639.  Jackson,  ex  dem.  Martin,  v.  Pratt,  10  John.  Rep.  881.  Den, 
ex  dem.  Hattan,  v.  Dew,  3  Murph.Rep.  252.  Jackson,  ex  dem.  W^itherell,  v.  Jones,  9 
Cowen's  Rep.  182.  Humbert's  lessee  v.  The  Methodist  Episcopal  Church,  1 
Wright's  Rep.  213.)  How  far  these  recitals  may  be  varied  or  contradicted  by  parol, 
«e  post,  note  961,  p.  1430. 


NOTE  959— p.  547. 
See  ante,  note  954,  p.  1396,  et  seq. 


NOTE  960— p.  548. 


See  ante,  note  920,  p.  1840,  I,  and  2  R.  S.  p.  64,  of  1st  ed.  and  p.  8  of  2d.  §  42,  et 
seq.,  as  to  the  making  and  revoking  of  wills  in  New- York. 

We  have  seen  ante,  note  940,  p.  1376,  that  the  case  of  Beaumont  v.  Fell,  where  an 
intention  different  from  the  one  expressed  was  allowed  to  be  shown,  proceeds  upon 
an  assumed  distinction  between  a  legacy  and  a  devise.  We  saw  in  the  same  connec- 
tion, that  it  had  be^n  cited  and  used  by  learned  judges  in  total  disregard  of  that  dis- 
tinction. So  far,  unquestionably,  they  were  right,  whether  the  omission  to  notice  the 
distinction  arose  from  accident  or  design.  The  text,  at  the  page  to  which  the  present 
note  relates,  shows  that  such  a  distinction  would  trench  directly  upon  the  policy  of  the 
English  statute  of  wills.  (See  Milner  v.  Milner,  1  Ves.  106,  and  other  cases  cited  1 
Story's  Eq.  191,  note  (2.)    Also  Wigram  on  Extr.  Ev.  92,  3,  et  seq.) 

The  courts  in  this  country,  as  well  as  in  England,  have  undoubtedly  been  misled 
in  a  few  instances  by  Beaumont  v.  Fell,  and  other  kindred  anomalies.  In  the  main, 
however,  the  broad  line  which  seperates  between  simple  interpretation  of  what  i$  in 
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the  inttrument^  and  diree$  evidence  of  intention,  independent  tf  the  uutrvment,.hBB 
been  quite  steadily  kept  in  view.    (See  ante,  note  948,  p.  1S84,  et  seq.) 

In  respect  to  wHU,  perhaps  enough  has  been  already  said,  in  the  note  just  referred 
to,  and  various  other  notes  under  the  preceding  section  of  the  present  head,  to  show 
when  extrinsic  evidence  is  admissible,  and  when  not.  The  lattter  class  of  ifislaoeeB, 
however,  belong  most  appropriately  to  the  section-  wa  are  upon,  and  a  few  additional 
observations  in  respect  to  them  may  be  useful. 

In  general,  if  the  terms  used  in  a  wiH  are,  in  respect  to  extrinsic  ch^cumstaDces, 
capable  of  being  satisfied  according  to  their  plain,  ordinary,  and  popular  sense,  (see 
ante,  note  952,  p.  1S93,)  parol  evidence  to  prove  that  the  testator  intended  to  use 
them  in  either  a  more  limited  or  enlarged  sense,  is  inadmissible.  (See  ante,  note  944, 
p.  1382,  3.)  Thus,  in  Hand  v.  Hoffman,  S  Halst.  Rep.  71,  land  devised  was  describ- 
ed as  "  all  that  part  of  cedar  swamp,  to  the  eastward  of  the  aforesaid  run  and  branch 
below  said  saw  mill ;"  held ,  that  extrinsic  evidence  tending  to  show  that  the  testator  call- 
ed a  portion  of  his  cedar  ^wamp  eastward  of  the  run  and  branch,  and  below  the  mill,  bis 
grist  mUl  tract,  and  thus  exempt  it  from  the  devise^  could  not  be  allowed.  Here,  tbe 
testator  had  a  cedar  swamp,  corresponding  with  the  description,  i.  e.  lying  east  of  the 
run,  &c.,  and  below  the  mill ;  and,  therefore,  evidence  going  to  show  that  he  intend- 
ed to  devise  only  dipart  ofit,  when  he  had  expressly  said  att,  &c.,  would  tend  to  abridge 
the  natural  import  of  the  terms  used.  It  was  not  denied  but  that  evidence  of  the  sit- 
uation and  circumstances  of  the  testator  and  his  property,  was  admissible;  but  that 
disclosed  no  ambiguity;  indeed,  it  only  showed  that  there  was  a  fair  subject  matter, 
upon  which  the  description  might  take  effect,  without  doing  violence  to  the  language 
used. 

Where  a  devise  was  as  follows,  "  I  give,  &c.,  the  farm  I  now  occupy*^  and  the  in- 
quiry into  the  circumstances  of  the  testator  showed  that  he  was  in  the  actual  pos- 
session of  lands  coming  within  the  description,  at  the  time  of  making  the  will;  held, 
that  oral  evidence  evincing  an  intent  lo  pass  lands  previously  leased  by  the  testator 
to  A.,  and  then  occupied  by  A.,  was  inadmissible,  for  that  would  he  not  to  explain,  but 
to  show  mistake.  (Jackson,  ex  dem.  Van  Vechten,  v.  Sill,  1 1  John.  Rep.  301.)  See 
Moore  v.  Jackson,  ex  dem.  Erwin,  4  Wend.  58,  65. 

Where  a  testator,  by  the  terms  of  his  will,  j^ave  his  wife  the  use  of  his  estate  dar- 
ing widowhood,  remainder  in  fee  to  his  son  ;  held,  that  parol  evidence  to  prove  the 
testator  intended  to  give  his  wife  the  use  of  the  estate,  at  all  events,  till  his  chikircn 
should  become  of  age,  and  that,  by  the  mistake  of  the  scrivener,  it  was  drav?n  other- 
wise, was  inadmissible.  (Avery  v.  Chappel,  6  Conn,  Rep.  270.  Chappel  v.  Avery, 
id.  31.)     See  also  Farrar  v.  Ay  res,  5  Pick.  404, 409. 

A  recital  in  a  will  by  the  owner  in  fee  of  lands,  that  he  had  conveyed  it  to  D.  &c., 
was  construed  to  import  that  he  had  conveyed  it  in  fee ;  and  held,  that  parol  evidence 
going  to  show  that  the  testator  and  D.  had  frequently  declared,  that  D.  was  only  to 
have  a  life  estate  in  the  lands,  was  inadmissible.  (Den,  ex  dem.  Golden,  v.  Cornell, 
3  John.  Cas.  174.) 

A  testator,  having  real  and  personal  estate,  devised  his  farm  to  his  son,  directing  in 
terms  that  he  should  pay  certain  pecuniary  legacies  to  other  of  his  children,  and  then 
added,  "  also  J.  H.  is  to  have  8250,  also  to  F.  H.  $100,"  and  appointed  the  devisee 
one  of  his  executors ;  held,  that  the  direction  to  the  devisee  to  pay,  applied  to  all  tbe 
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legacies  and  charged  the  land ;  but  not  so  as  to  exclude  the  aid  of  the  personal  estate; 
it  not  appearing  on  the  face  of  the  will,  that  all  the  personal  property  had  been  be- 
qaeathed.  And  though  this  might  be  the  fact,  yet  parol  evidence  could  not  be  re- 
ceived to  vary  the  coustruction,  as  it  stood  on  the  face  of  the  will.  (Tole  et  ux.  v. 
Hardy,  6  Cow.  Rep.  3SS.) 

Where  the  testator  bequeathed  "  all  the  rest  residue,  &c.,  of  the  moneys  be- 
longing to  his  estate,  to,"  &c. ;  held,  that  there  appearing  to  be  moneys,  in  the  popu- 
lar sense  of  the  term,  left  by  the  testator.,  (i.  e.  gold,  silver,  or  bank  bills,)  extrinsic 
evidence  was  inadmissible  to  show  that  he  intended  to  include  promissory  notes, 
bonds,  mortgages,  or  other  securities.  (Mann  v.  Mann's  ex'rs.,  1  John.  Ch.  Rep. 
231.  S.  C.  on  appeal,  14  John.  Rep.  1.)     ^ee  ante,  note  948,  p.  1385. 

And  where  a  bequest  to  a  daughter  was  of  '*  the  slaves,  &c.  which  the  testator 
bad  put  into  her  possession  ;'*  it  appearing  that  upon  the  marriage  of  the  daughter, 
several  years  before  the  making  of  the  will,  the  testator  had  given  her  a  negro  girl  and 
boy;  held,  that  slaves  hired  by  the  testator  to  the  daughter's  husband  could  not  pass, 
and  parol  evidence  to  show  that  they  were  intended,  was  inadmissible.  (Breckenridge 
V.  Duncan,  1  Marsh.  Ken.  Rep.  50.) 

A  testator  bequeathed  stock  in  a  bank  to  his  two  daughters,  but  directed  that  the 
stock  should  stand  in  the  name  o(^  the  executor  till  the  expiration  of  the  bank's  char- 
ter, be  (the  executor)  to  pay  the  daughters  the. dividends.  AAerward  the  charter 
was  renewed.  Yet  held,  that  the  expiration  of  the  original  charter,  existing  at  the 
date  of  the  will,  was  meant  by  the  testator ;  and  parol  evidence  of  his  declaratk)ns, 
sbowinij  that  he  expected  the  original  charter  would  be  renewed,  with  a  view  of 
bringing  the  renewed  charter  within  the  intent  expressed,  was  inadmissible.  (Barrett 
V.  Wright,  18  Pick,  45.) 

Where  a  devise  was  to  the  testator's  "children," and  it  appeared  he  had  children 
of  his  own,  and  also  step-children ;  held,  that  parol  evidence  to  show  that  the  testator 
meant  to  include  his  step-children  along  with  the  others,  was  inadmissible.  (Fouke 
V.  Kemp's  lessee,  5  Harr.  &.  John.  135.)  Semble^  however,  that  had  the  inquiry  into 
the  circumstances  of  the  testator  resulted  in  showing  that  he  had  no  child  of  his  own, 
or  only  one,  the  step-children  might  have  taken.  (See  Gill  v.  Shelly,  2  Russ.  &  M. 
^6,  stated  ante,  note  957,  p.  1404,  5.) 

A  devise  was  of  a  house,  with  a  reservation  as  follows — "  Reserving,  however,  two 
of  the  rooms  of  said  house,  for  the  use,  and  during  the  life  of  W.  I  desire  that  W. 
may  have  the  choice  of  those  two  rooms  which  shall  the  best  suit  her,  because  I  de- 
sire that  the  said  W.  should  be  sure  of  a  shelter  during  the  time  she  may  have  to  live." 
The  will  was  in  French ;  but  the  above  was  conceded  to  be  a  correct  translation, 
with  the  exception  of  the  word  room*,  which,  in  the  original,  was  written  "  chanibres," 
and,  as  was  contended,  would  confine  W.'s  choice  to  two  sleeping  or  upper  rooms;  bnt 
it  seems  to  have  been  interpreted  by  the  translator,  and  by  the  court,  as  answering  to 
the  English  word  rooms.  W.,  aAer  the  testator's  death,  was  required  to  select  the  rooms, 
*which  she  did,  by  taking  possession  of  the  two  aparttaents  on  the  first  floor,  nearly 
equal  in  value  to  all  the  rest  of  the  house ;  but  instead  of  occupying  them,  she  rented 
them  out.  Various  collateral  circumstances  were  admitted  (without  obje<^tion)  re- 
specting the  situation  of  the  house,  and  the  manner  in  which  it  had  been  used  by  the 
testator ;  e.  g.  that  it  was  a  three  story  house  in  the  Diamond,  on  Market  Square,  in 
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which  every  house  has  a  front  room  below  occupied  as  a  shop  or  office— that  the 
house  had  two  front  doors,  one  of  which  opened  directly  into  the  front  aparttDeot-tfaat 
it  was  so  used  by  the  testator  when  he  made  his  will — that  W,  was  his  housekeeper, 
and  occupied  the  other  apartment  of  the  house,  Slc.  &c.    The  question  rlised,  was, 
whether  the  reservation  gave  W.  an  estate  for  life  in  the  rooms,  which  she  might di»- 
pose  of,  or  a  mere  easement  for  her  personal  use.    The  former  was  held  lobe  the  felr 
construction ;  and  the  right  of  inferring  from  the  parol  evidence  a  difierenl  iotent, 
was  denied.    "It  is  desirable,"  said  the  court,  "  that  such  evidence  should  be  avoid- 
ed, that  all  persons  may  judge  from  the  face  of  the  instrument  itself,  of  the  extent  of 
the  devise.    The  modern  doctrine  is,  that  where  a  subject  matter  exists  which  satia- 
lies  the  terms  of  the  will,  and  to  which  they  are  applicable,  there  is  no  latent  ambigu- 
ity.   Evidence  is  only  admitted  dehors  the  will  from  necessity,  to  explain  that  which 
would  otherwise  have  had  nooperalion.     In  all  the  cases  which  have  been  decided,  1 
can  find  none  where  parol  evidence  has  been  admitted  on  the  ground  of  a  latent  am- 
biguity, in  a  case  similar  to  the  present.    There  is  a  subject  matter  to  which  lhed^ 
vise  appPies,  and  no  necessity  can  be  alleged  for  the  admission  of  parol  evidence  to 
give  effect  to  this  part  of  the  will."    (Wushioff  v.  Dracourt,  3  Watts^Rep.  849.) 


NOTE  961— p.  548. 


There  seems  to  be  no  material  distinction  between  wills,  and  deeds  of  conveyioce, 
in  regard  to  the  admissibility  of  parol  evidence  to  ascertain  the  intention.  Deeds  re- 
quire particular  words  in  particular  cases  to  express  a  given  purpose;  but  when  that 
requisition  is  complied  with,  the  rules  of  construction  are,  in  general,  the  same;  forthe 
intention  is  to  be  sought  for  in  all  alike*  (See  Wright  v.  Kemp,  3  T.  Rep.  470. 
Wigram  on  Exir.  Ev.  58,  note  (b.)  ) 
Hence  a  court,  in  the  exercise  ofthe  office  of  construction,  must,  in  respect  to  deeds,** 
well  as  wills,  limit  itself  to  the  enquiry— what  intention  do  the  words  ofthe  instrumeDl 
express  ?  without  regard  to  any  intention  independent  of  the  words.  (See  ante,  note 
948,  p.  1384,  et  seq.)  And  the  fkcis aliunde  material  to  the  above  question  beingprov- 
ed,  no  further  evidence  of  that  nature  can  be  received  ;  for,  in  the  larguageof  our 
author,  "  parol  evidence  is  not  admissible  to  contradict,  or  vary,  or  add  to,  the  terms ofa 
deed."  (See  p.  548  of  the  text.  Also,  to  the  general  rule,  see  Gittings  v.  Hat 
1  Harr.  &  John.  14.  King  v.  King,  7  Mass.  Rep.  496.  Faw  v.  Marsteller,  7 
Cranch29.  South  Carolina  Society  v.  Johnson,  1  McCord's  Rep.  41.  Barkleyv. 
Barkley,  3  McCord's  Rep.  269.  Hawesv.  Barker,  3  John.  Rep.  606.  Richards 
v.  Killam,  10  Mass.  Rep.  239.  Brown  v.  Cobb,  10  Lou.  Rep.  (CurryJ  172.  O'Har- 
ra  V.  Hall,  4  Dall.  Rep.  340.  Clark  v.  McMillan,  2  N.  Car.  Law  Repos.  265.  Uni- 
ted States  V.  Thompson,  1  Gall.  Rep.  388.  Church  v.  Church,  4  Yeaies'  Rep-  SSI- 
Thompson  V.  White  1  Dall.  Rep.  426.  McDermot  v.  U.  S.  Ins.  Co.  3  Ser.  &  Ra«^*^» 
607.  Howard  v.  Rogers,  4  Harr.  &  John.  278.  Hale  v.  Henrie,  2  Watts'  R.  153.  Tyma- 
son  v.  Bates,  14  W  end.  671 .  Moser  v.  Libenguth,  2  Rawle,  428.  Heagy  v.  Umberger^ 
lOSer.fc  Rawle,342.  Iddings  v.Iddings,7Ser.  &Rawle,  114.  McWilliamsv.Mar- 
.tin,  12  id.  269.  Pooaer  v.  Tyler,  1,  McCord's  Ch.  Rep.  18.  Holmes  v.  Simons,  3  Dess 
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Eq.  Rep.  t49.    Meads  v.  Lansing,  1  Hbpk.  Ch.  Rep.  134.    Hoffinan  t.  Coster,  2 
Whart,  Rep.  453.) 

Where  a  deed  of  gift  imported  an  absolute  estate  in  fee  in  the  donee,  and  was  ca^- 
pable  of  being^  satisfied  as  such,  parol  evidence  was  held  inadmissible  to  show  that  the 
donor  intended  to  give  a  life  estate  only,  with  a  limitation  to  the  defendants.    (Pooser 
V.  Tyler,  1  McCord's  Ch.Rep.  18.)    Nor  can  it  be  shown  in  this  way,  that,  by  mis- 
take, one  tract  was  inserted  in  a  deed,  instead  of  another ;  (Bell  v.  Morse,  6  N.  Hamp. 
Rep.  S05 ;)  one  course,  distance,  or  monument,  instead  of  another ;  (Jackson,  ex  dem. 
Putman.  v.  Bowen,  1  Cain.  Rep.  358 ;  Milling  v.  Crankfield,  I  McCord's  Rep.  359; 
Den,  ex  dem.  Osborn,  v.  Coward,  2  Murph.  Rep.  77 ;  Hamilton's  lessee  v.  Cawood,  3 
Harr.  &  McHen.  437 ;  Linscott  v.  Fernald,  5  Greenl.  496 ;)  or  that  a  description  of 
lands  as  lying  "  between  A.  &  B,J^  was  intended  to  include  those  rermtni,  or  either  of 
them;  (Revere  v.  Leonard,  1  Mass. Rep.  91 ;)  or  that  a  straight  line  called  for,  was 
intended  lo  be  a  curved  line ;  (Allen  v.  Kingsbury  16  Pick.  335 ;  Dogan  v.  Seek- 
riirbt,  4  Hen.  &  Munf.  135 ;  stated  ante,  note  943,  p.  1379 ;)  or  ttiat  part  of  the  prem^ 
ises  described,  were  intended  to  have  been  excepted  ;  (Jackson,  ex  dem.  Russell,   v^ 
Croy,  13  John.  Rep.  437;  Harvey  v.  Newton,  7  Pick.  39;  Jackson,  ex  dem.  Webb, 
V.  Roberts'  ex'rs,  11  Wend.  436 ;  Snyder's  lessee  v.  Snyder,  6  Binn.  Rep.  436 ;  Lock 
V.  Whiting,  10  Pick.  379  ;)  or  that  a  deed  professing  lo  convey  all  was  intended  to 
convey  a  part  only ;  (Barklcy  v.  Barkley,  S  McCord's  Rep.  369 ;  Paine  v.  Mclntyre, 
1  Mass.  Rep.  69;  Child  v.  Wells,  13  Pick.  116;  Gittings  v.  Hall,   1  Harr.  &  John. 
14 ;  BeesoD  v.  Hutchinson,  4  Watts'  Rep.  443.)   Where  T.  and  £.  by  their  deed  con- 
veyed to  R.  *'  all  that  lot  or  parcel  of  ground,  situate  and  lying  in  Baltimore  tovm,  and 
distinguished  on  the  plot  of  said  town  by  the  No.  35,  and  beginning  for  the  same  at" 
&c,  describing  the  land  by  courses  and  distances,  and  adding — "  To  have  and  hold  the 
same  and  every  part  thereol  to  the  said  R."  &c.;  it  was  held,  tbat  the  entire  lot  passed, 
although  not  included  within  the  special  description  by  courses  and  distances ;  and  parol 
evidence  that  it  was  the  intention  not  to  conv?y  the  whole  lot,  but  only  that  included  by 
the  special  description,  was  rejected.    (Buchanan's  lesssee  v.  Stewart,  3  Har.  &  John. 
3i9.)    See  the  cases  ante,  note  943,  p.  1366,et  seq.    Nor  is  such   evidence  admissi- 
ble to  show  that  the  person  described  's  grantee  was  not  the  one  intended ;  (Milling  v. 
Crankfield,  1  McCord's.  Rep.  363;  see  Thompson  v.  Gray,  3  Stewart  &.  Porter  64, 
5 ;)  or  that  a  lease  reserving  rent  to  A.  for  his  sole  use,  was  intended  to  be  for  the  benefit 
of  another  person ;  (Jackson,  ex  dem.  Bonnel,  v.  Foster,  12  John.  Rep.  488 ;)  or  that 
a  grant  of  a  right  of*  way  across  the  grantor's  lands,  was  intended  to  give  the   right 
of  going  partly  across  and  then  coming  out  at  another  place  on  the  same  side ;  (Corn- 
stock  V.  Van  Deusen,  5  Pick.  Rep.  163,  and  Bee  this  case,  and  others,  ante,  note  954, 
p.  1397,  as  to  the  influence  of  user,  and  circumstances  collateral  to  the  question  of  in- 
tent, in  locating  a  way  obscurely  granted.)    Where  a  deed  has  been  executed  -to  se- 
veral, without  designating  in  what  proportions  they  are  to  hold — they  take  in  equal 
proportions ;  and  parol  proof  to  give  a  different  operation  to  the  deed  is  inadmissible. 
(Treadwell  v.  Buckley.  4  Day's  R.  395.) 

A  deed  of  a  share  in  the  stock  of  a  manufacturing  corporation,  imports  only  a  con- 
veyance of  the  grantor's  incorporeal  right  in  the  corporation ;  and  parol  evidence  can- 
not be  given  to  show  that  it  was  intended  to  pass  his  interest  as  a  tenant  in  common 
in  the  reality,  used  by  the  corporation,  but  not  a  part  of  the  corporate  property. 
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(Leffingwell  v.  Elliott,'8  Piok.  455 ;  See  per  Shaw  C.  J.  in  Brown  Thomdikc,  15  id. 
400,  1,  staled  ante,  note  957,  p.  as  to  the  influence  of  circurosta instances  coHaieral  to 
the  question  of  intent  in  such  cases.) 

It  has  been  held,  thatparol  evidence  is  inadmissible  to  contradict  a  Bheriffs  deed 
which  stales  a  sale  under  a  particular  execution,  by  showing  that  the  execution  was 
withdrawnafter  the  levy  and  sale.  (Jackson,  ex  dem.  Clowes  v.Vanderheyden,  17 
John.  Rep.  167.  Jackson,  ex  dem.  Feeter  v.  Sternberg,  30  id.  49.)  Query,  however, 
where  the  object^is  to  show  that  there  was  no  authority  to  sell  in  the  sherifFs  hands  at 
the  time ;  for,  in  general,  the  recital  qf  a  power,  so  far  from  being  conclusive,  is  not  even 
prima  facie  evidence  qf  ils  existence,  and  may  be  contradicted.  (See  ante,  note  788,  p. 
1081 ;  per  Edmonds  and  Seward,  senators,  in  Jackson,  ex  dem.  Webb  v.  Roberts* 
ex'r«,  11  Wend.  430,  et  seq.  See  also  ante,  note  891,  p.  1289,  1290,  1,  2.)  But  where 
the  existence  of  the  power  recited  is  shown,  so  that  it  might  have  been  acted  upon  at 
the  time,  you  shall  not  contradict  the  deed  by  parol  evidence  that  the  sale  wasuodir 
a  different  power,  which  would  convey  a  different  interest.  Accordingly,  where  8e- 
verpl  executions  were  in  a  a  sheriff's  hands  under  such  circumstances  that  he  might 
have  sold  under  either  or  all  of  them,  and  the  sheriff's  deed  stated  the  sajelo  have 
beenmade  under  all;  held,  that  parol  proof  of  the  sheriff's  having  sold  a  portion  oflhe 
premises  under  one  oflhe  executions,  was  inadmissible  to  vary  the  operation  of  the  deed. 
(Jackson,  ex  dem.  Webb,  v.  Roberts'  ex'i  s,  1 1  Wend.  422.)  If  there  were  in  fact  two 
executions,  and  the  deed  should  state  a  sale  under  one  only,  you  could  not  be  allowed 
to  vary  the  operation  of  the  deed  by  showing  that  he  sold  under  both.  (Id.  427,  per 
Walworth,  Chancellor.)  It  may  be  shown,  however,  by  proof  aUunde,  that  a  distinct 
part  of  the  premises  was  sold  on  a  satisfied  execution,  and  thus  the  sale,  so  far,  will  be 
avoided.  (Id.SeeJack8on,'ex dem.  Saunders,  v.  Caldwell,  1  Cowen's  Rep.  622.  Wood- 
cock V.  Beonet,  id.  71 1 .)  And  evidence  tdumde  w  always  admissible  by  way  of  apply- 
ing a  sufficient,  thougti  in  some  respects  erroneous  reference^  to  ita  proper  object  (See 
ante,  note  958,  p.  1420,  1425. 

Several  Massachusetts  cases  of  sonEje  interest  relate  to  actions  upon  the  covenants 
in  a  deed.  The  defendant  conveyed  to  the  plaintiff «« all  that  part  of  my  land  and  nw* 
suage  which  I  purchased  ol  J.  B.  by  deed  dated  October  24ih,  1826,  and  recorded  in  the 
Plymouth  registry  of  deeds,  book  165,  folio  19,  20,"  defining  it  by  metes  and  bounds; 
and  covenanted  against  all  incumbrances.  The  deed  from  J.  B.  reserved  a  right  of 
way  over  such  land,  for  the  purpose  of  taking  water  from  a  spring  situated  in  it: 
held,  in  an  action  upon  this  covenant,  thai  the  existence •  of  the  easemenl  was  a 
breach ;  that  the  reference  to  the  deed  from  J.  B.  was  made  to  identify  the  land  con- 
veyed, and  not  for  the  purpose  of  limiting  or  qualifying  the  esute  granted;  and  that 
parol  evidence  that  the  plaintiff  knew,  at  the  time  of,  the  execution  of  the  deed,  of 
the  existence  of  the  easement,  expected  it  to  remain,  and  bought  subj^t  to  it,  was 
inadmissible  to  control  the  meaning  of  the  covenant,  or  in  mitigation  of  damages. 
(Harlow  v.  Thomas,  15  Pick.  66.)  So  also  in  Townsend  v.  Weld,  8  Mass.  Rep, 
146,  in  an  action  of  covenant  against  incumbrances ;  held,  that  the  grantor  could  not 
prove  the  grantee's  knowledge  of  an  existing  incumbrance  through  which  he  had 
been  evicted,  and-agreed  that  the  grantor  should  not  be  charged  in  the  event  of  such 
eviction,  See  Eveleth  v.  Crouch,  15  id.  307.  Hovey  v,  Newton,  7  Pick.  29. 
In  Pennsylvania,  in  an  action  against  a  grantor  for  a  breach  of  covenant  of  gene 
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nil  warranty  in  a  deed,  it  is  not  competent  for  the  grantor  to  prove  "by  oral  testinaony, 
that,  at  the  time  he  executed  the  deed,  he  assigned  to  the  grantee  a  judgment  against 
a  third  person,  which  the  grantee  accepted  as  hid  sole  security,  and  agreed  never  to 
hold  the  grantor  liable.    (Collingwood  v.  Irwin,  S  Watts'  Rep.  906.) 

In  the  above  cases  the  grantee's  knowledge  of  the  contemporaneoilis  facts  to  which 
the  proposed  evidence  related,  was  held  irrelevant,  both  in  respect  to  the  question  as 
to  what  was  intended  to  pass  by  the  deed,  and  the  point  of  damages.  "  The  inten- 
tion," the  court  said,  in  Harlow  v.  Thomas,  supra,  "  must  be  ascertained  from  the 
instniroeiit  itself,  and  cannot  be  proved  aliunde,*^  Under  certain  circumstances,  how- 
ever, the  knowledge  of  a  party  as  to  contemporaneous  circumstances  may  become 
material,  with  a  view  to  a  right  interpretation  of  the  w<  rds  of  the  deed,  and  then  it 
is  altowed  to  be  shown  as  a  fact  collateral  to  the  question  of  intent.  (See  ante,  note 
948,  p.  1S93;  also  Venable  v.  McDonald,  4  Dana,  8^6,  and  other  cases  stated 
ante,  note  957,  p.  1:401, 2.)  In  Leland  v.  Stone,  10  Mass.  Rep.  459,  the  action  was  on 
a  covenant  of  seizin,  and  the  state  of  facts  existing  at  the  time,  evincing  that  the 
grantee  well  knew  of  the  previous  conveyance  of  the  parcel  which  he  complained  of 
having  lost,  that  he  paid  nothing  for  it,  and  that  it  was  included  in  the  deed  to  him 
by  mistake,  was  allowed  to  be  shown  in  mitigation  of  damages;  and  his  declarations 
subsequent  to  the  conveyance  were  admitted  to  establish  the  contemporaneous  facts 
and  his  knowledge  of  them.  (Id.  461.)  The  question  was  not  one  of  interpretation 
but  of  damages ;  and  they  depended  upon  the  consideration  actually  paid  for  the 
land  lost;  hence,  assuming  that  the  acknowledgment  of  consideration  in  the  deed 
constituted  no  estoppel  against  showing  the  real  facts  in  that  respect,  the  evidence 
was  pertinent.  (See  ante,  note  193,  p.  217;  also  post,  note  964.)  And  see,  in  con- 
nection with  Leland  v.  Stone,  the  remarks  made  concerning  it  in  Comstock  v.  Van 
Deusen,  5  Pick.  166 ;  also  in  Harlow  v.  Thomas,  15  Pick.  70,  where  the  distinction  be- 
tween the  covenant  of  warranty,  and  of  seizin,  in  this  respect,  was  directly  ad- 
verted to. 

Where  a  plaintiff  sought  to  make  the  estate  of. the  defendant's  intestate  liable,  on 
the  ground  that  the  intestate  was  a  joint  purchaser  of  lands  with  the  plaintiff;  it  ap- 
pearing that  the  plaintiff,  as  owner  of  the  whole  tract,  had,  during  the  intestate's 
life,  sold  to  the  latter  one  half  of  it;  held,  that  parol  evidence  of  the  joint  purchase 
was  inadmissible,  as  contradicting  the  plaintiff's  act  of  sale  to  the  defendant.  (Walsh 
V.  Texada's  Syndics,  7  Mart.  Lou.  Rep.  281.) 

A  mortgage  and  master's  deed  on  foreclosure,  absolute  on  their  face,  cannot  be 
controlled  or  varied  in  their  operation  by  parol  evidence  that  both  were  given  sub- 
ject to  a  lease.    (Sinclair  v.  Jackson,  ex  dem.  Field,  8  Cowen's  Rep.  543.) 

In  ejectment  by  a  mortgagee,  or  one  claiming  under  him,  held,  that  the  mortgage 
being  conditioned  for  the  payment  of  money,  parol  evidence  of  its  having  been  given 
to  indemnify  the  mortgagee  as  special  bail  for  the  mortgagor,  and  that  no  damage 
had  occurred,  was  inadmissible.  (Jackson,  ex  dem.  Dox,  v.  Jackson,  5  Cowen's 
Rep.  173.)  Where  a  chattel  mortgage  was  conditioned  for  the  payment  of  $50  and 
interest;  held  not  admissible  for  the  mortgagor  to  prove  that  the  mortgage  was  given 
to  indemnify  the  mortgagee  against  liabilitv  on  a  note  of  $25,  which  he  had  signed 
as  surety  for  the  mortgagor.  (Patchin  v.  Pierce,  12  Wend.  61.)  Id  Guernsey  v. 
Palmer,  7  Wend.  248,  the  payee  of  a  note  had  taken  from  the  maker  a  dieed  of  lands 
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subject  to  certain  incumbrances,  and  at  the  same  time  executed  aaiiEttnMBt  tgree- 
ing,  in  case  the  land  should  sell  for  more  than  enough  to  pay  the  Doteat&Bta^  ik 
jncumbrances  and  incidental  expenses,  that  he  would  pay  thesurploitDtkBiker; 
held,  that  the  deed  and  agreement  amounted  to  a  mortgage,  and  thatpuiAendefice 
on  the  part  of  the  maker  of  the  note  to  show  than  an  absolute  sale  wuiMeakd^iui 
not  a  mortgage,  was  inadmissible.  (See  ante,  note  958,  p.  1431,  S;  aWMb  t. 
Maltbie,  4  Stew.  &  Porter,  96.) 

There  are  few  cases,  in  courts  of  law,  where,  in  respect  to  a  deed  of  coawywt 
or  other  instrument,  it  is  allowable  to  aver  or  prove  what  the  party  iDleodedjascsB- 
tradistinguished  from  what  the  words  of  the  instrument  express.    Some  iosUixesx 
which  such  anenquiry  is  admissible,  were  adverted  to  ante,  note  94S,  p.  lS89,et9e().ii£ 
others  will  be  seen  in  the  notes  occurring  hereafter.  It  is  prrper  to  notice  in  ihii  pao, 
however,  that  it  has  been  settled  in  New- York,  contrary  to  the  doctrine  which  p 
vai|0  elsewhere,  that  a  deed  of  lands,  or  a  conveyance  of  personal  properly,  appti^^* 
ly  absolute,  may,  at  law,  be  shown  by  parol  evidence  to  have  been  intended  m  t  nort- 
gage,  and  treated  accordingly ;  and  this,  not  only  as  between  the  parties,  but  eioQ 
favor  of  one  party  against  a  stranger,  provided  the  latter  ha»  not  been  dnwD  lEto 
act  upon  the  faith  of  the  instrument  being  what  it  imports.    (Wallon  v.  Cropj* 
adm'r,  14  Wend.  68.   Gilchrist  v.  Cunningham,  8  id.  641.   Roach  v.  Cosine, 9  ii- 
227.  Ring  v.  Franklin,  2  Hall's  Rep.  N.  Y.  C.  P.  1.   Champiin  v.  Buller,  18  Jtiic- 
Kep.  169.)    But  see  per  Nelson,  J.  in  Patchin  v.  Pierce,  12  Wend.  61, 64,  who  i?- 
pears  to  have  thought  that  such  proof  was  proper  in  equity  only,  and  upon  the  ts- 
sumption  of  fraud  in  the  grantee,  8ic.     That  view   is  undoubtedly  in  accordance  w-ui 
the  general  doctrine  in  England,  as  well  as  a  majority  of  the  cases  in  this  oouBtn^ 
(See  the  equity  cases  cited  infra,  p.  1484,  5,  of  this  note.)    In  South  Carolina,the ques- 
tion arose  whether  a  bill  of  sale  of  a  slave,  apparently  absolute,  could,  as  betweeo  tbe 
parties,  be  shown  by  parol  to  have  been  intended  as  a  mortgage.    The  court  held  >t 
could  not,  in  a  court  of  law ;  though,  in  equity,  such  evidence  would  be  proper.  Afti 
they  said,  that  all  the  decisions  in  equity  went  on  the  ground  of  fraud ;  i.  e.,  lea^^' 
a  fraudulent  application  of  the  instrument.     (Stinson  v.  McKeown,  1  Hill's  Rep-SS". 
per  O'Neall,  J.  delivering  the  opinion,  and  citing  O'Harra  v.  Hall,  4  Dall.Rep-340, 
and  Strong  v.  Stewart,  4  John.  Ch.  Rep.  167.)    In  Kentucky,  it  has  been  held,  in  re- 
spect to  a  bill  of  sale,  apparently  absolute,  but  intended  as  a  mortgage  to  secure  t 
sum  of  money,  that  after  payment  of  the  money,  the  mortgagor's  remedy  for  the 
property  is  at  law,  though  the  mortgagee  still  retains  the  bill  of  sale;  for,  under  such 
circumstances,  the  rule  of  evidence  at  law  and  in  equity  is  the  same.   (BUncbard 
V.  Kenton,  4  Bibb,  441. (    But  where  a  sheriff,  in  virtue  of  an  executioo  agunsi  A^ 
had  levied  on  lands,  sold  by  A.  to  B.  by  deed  absolute  on  its  face ;  held,  that  ibe 
sheriff  could  not  give  parol  evidence  of  the  deed  being  intended  as  a  mortgage,  pn>- 
vided  that  the  deed  was  given  in  good  faith,  and  was  not  a  contrivance  to  acreeo 
the  property  from  creditors.    (Stanton  v.  The  Coinmon wealth,  2  Dana's  Rep.  39') 
<*  Written  instruments  are  valueless,"  said  the  court,  "  if  they  can  be  thus  modified 
by  parol  testimony."    (Id.  898.)    In  Maryland,  (Bend  v.  The  Susquehannah  Bridge 
and  Bank  Co.  6  Harr.  &  John.  128,)  the  plaintiff  sued  to  recover  the  insulmeots  due 
on  certain  shares  of  stock  in  their  company,  alleging  the  defendant  to  be  the  owner  of 
the  stock  in  virtue  of  an  assignment  by  writing,  under  seal,  and  apparently  absolute, 
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,  ,^  from  one  P.,  the  original  subscriber.  Among  other  things,  the  defendant,  on  the  trial, 
oflered  to  prove  that  the  assignment  was  intended,  not  as  an  absolute  transfer,  but  as 
,.  a  mortgage  to  secure  a  debt  The  court  deemed  it  unnecessary  to  enquire,  how  far 
.^,  the  fact,  if  it  were  established,  would  go  to  affect  the  defendant's  liability ;  for,  they 
*^  said,  the  evidence  was  clearly  inadmissible,  being  offered  by  an  immediate  party  to  a 
y  sealed  instrument,  to  contradict  and  change  the  terms  of  it,  fbr  the  purpose  of  defeat- 
ing rights  clain^d  and  grovnng  out  of  that  very  instrument  alone,  and  with  nothing 
to  take  it  out  of  the  operation  of  the  general  rule,  tic.  (Id.  1S3,  4.)  In  Connecti- 
cut, the  general  doctrme  was  considerably  discussed  between  two  towns,  W.  &.  R.,  on 
a  question  as  to  the  settlement  of  certain  paupers.  The  question  seems  to  have  been, 
whether  the  ancestor  of  the  paupers  bad  possessed ,  in  her  own  right  in  fee,  real  estate  in 
R.  to  the  value  of  100  dollars.  This  depended  mainly  upon  tl)e  nature  of  the  deed 
'  UDder  which  the  ancestor  acquired  the  property.  The  deed  was  apparently  absolute; 
but  at  the  time  of  its  execution,  another  writing  was  entered  into,  binding  the  ances- 
tor to  deliver  up  the  deed  to  the  grantor,  in  case  the  latter,  within  three  years,  '^ brings 
me  (the  ance8tor}*the  800  dollars,  with  interest;"  that  being  the  exact  amount  of 
consideration  money  mentioned  in  the  deed.  The  court  refused  to  construe  these  two 
writiogs  as  a  mortgage,  but  considered  them  in  the  light  of  a  defeanble  purchase^  as 
they  showed  no  debt  to  be  secured.  (See  as  to  this  distiqction  ante,  note  958,,  p.  1431, 
and  the  cases  there  cited ;}  and  the  question  was  raised  on  two  successive  trials,  (there 
were  three  in  all,)  how  figr  parol  evidence  was  admissible  to  show  that  a  security,  and 
*  not  a  sale,  was  intended.  The  first  proposition  of  R.  was,  to  prove  the  deed  to  have 
been  designed  to  cover  a  usurious  loan,  and  so  that  it  was  void.  This  tlie  court  held 
inadmissible,  on  the  ground  that  strangers  (and  such  was  tlie  light  in  which  the  towns 
were  viewed)  could  not  impeach  a  deed  for  that  cause.  (Reading  v.  Weston,  7  Conn. 
Rep.  409.)  The  next  time  the  cause  was  tried,  R.  offered  to  show  that  the  transac- 
tion was  one  of  borrowing  and  lending,  and  intended  as  a  mortgage.  The  court 
held  this  testimony  inadmissible,  on  the  general  rule  that  parol  evidence  could  not  be  re- 
ceived «n  a  court  of  2aio,  to  contradict  or  vary  a  written  instrument.  It  was  urged 
that  though  this  doctrine  would  apply  as  between  the  parties,  R.,  a  stranger,  was 
not  estopped.  As  to  this,  the  court  said,  the  exception  went  no  funher  than  to  allow 
a  stranger  to  adduce  parol  evidence  with  a  view  of  preventing  a  fraudulent  opera- 
tion of  the  instrument  upon  his  interests ;  and  the  plaintiff  (R.)  had  not  suggested  that 
any  fraud  was  contemplated  or  practiced.  The  court  conceded,  that  in  equity  it  had 
often  been  decided,  tliat  pa rol  evidence  is  admissible  to  shew  that  an  absolure  deed  was 
intended  as  a  mortgage,  and  that  a  defeasance  was  omitted  through  fraud  or  mistake. 
"  But  chancery  interposes,"  th^y  added,  "  because  a  court  of  law  does  not  affi>rd  a 
remedy."  (Reading  v.  Weston,  8  Conn.  Rep*  117, 120, 1, 3.  See  §.  C.  after  fiwt 
trial,  7  id.  143.)  How  far  the  doctrine  in  the  above  case  may  consist  with  the  exception 
in  respect  to  strangers  as  recognized  in  several  other  cases,  will  be  seen  infra.  The 
decision,  along  with  those  noticed  supra,  goes  to  show  how  widely  other  courts  have 
departed  from  the  latitudinary  notion  in  New- York,  relating  to  parol  evidence  for 
the  purpose  of  changing  an  apparently  absolute  deed  into  a  mortgage.  As  to  the 
docU-ine  in  Louisiana,  see  Purdon  v.  Linton's  ex'rs,  9  Lou,  Rep.  (Curry)  66S. 

In  Massachusetts,  no  trust,  whether  arising  by  implication  of  law,  or  otherwise, 
can  beset  up  by  parol  to  vary  the  operation  of  a  deed,  apparently  absolute;  and  this, 
Vol.  !•  180 
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even  as  in  favor  of  a  creditor  or  third  person,  provided  no  intent  tadefxandbenMideout. 
(Northampton  Bank  v.  Whiting,  12  Mass.  Rep.  104.  Jenny  v.  Alden,  id.  875.  Sto- 
rer  V.  Batson,  8  id.  431,  443.  Goodivin  v.  Hubbard,  15  id.  dlO.)  And  beld,  there, 
that  the  tenant  in  a  writ  of  entry  could  not  be  allowed  to  show  by  parol  that  the 
deed  by  him  to  the  demandant,  in  virtue  of  which  the  latter  claimed,  it  being  appa- 
rently absolute,  was  intended  as  a  mortgage,  or  was  given  upon  aay  other  trost, 
though  the  j9ole  object  of  the  evidence  was  to  rebut  the  idea  of  a  sale,  so  as  to  Wy  the 
foundation  for  proving  usury.  (Flint  v.  Sheldon,  13  Mass.  Rep.  443;  and  see  Hak 
V.  Jewell,  7  Green.  Rep.  435.)    But  see  Reading  v.  Weston,  supra,  and  post,  note  968. 

In  Maine,  where  both  parties  in  a  court  of  law  introduced  proof  to  show  that  id 
unsealed  bill  of  sale,  absolute  on  its  face,  was  intended  as  a  mortgage,  the  court  aeted 
upon  it ;  though,  had  such  proof  been  oflfered  by  one  party,  and  objected  to  by  the 
other,  it  seems  it  would  not  have  been  received.  (See  Smith  v.  Tiltoo,  1  ^airf.Rep. 
350.  Jewett  v.  Reed,  5  Greenl.  Rep.  96.  Hale  v.  Jewell,  7  Greenl.  Rep.  435.  Fate 
V.  ^Reynolds,  2  Shepl.  Rep,  89.) 

It  would  be  impertinent  to  our  purpose  to  enter  at  large  upon  the  chancery  doc- 
trine on  this  subject.     The  difference  between  the  rule  there,  and  at  law,  arises  from 
the  different  jurisdictions  exercised  respectively  by  those  courts.     TJie  former  bas 
ample  power  to  correct  mistakes,  relieve  against  frauds,  &c.,  by  which  written  io- 
struments  have  been  prevented  from  expressing  the  intent  of  the  parties;  and  io 
order  to  the  performance  of  this  office,  it  must  of  course  have  the  ipcidental  right  of 
enquiring  in  various  cases — what  did  the  parties  intend?  as  contraJistinguisbed 
from  the  ordinary  enquiry — ^what  intent  does  the  instrument  express.'*    But  except 
in  those  special  cases  where,  from  the  broader  range  of  equity  jurisdiction,  issue 
may  be  and  is  taken  upon  the  question  of  Intention  as  an  independent  fact;  the 
powers  of  tliat  court  are  neither  greater  or  less  than  those  of  a  court  of  law.    Both 
are  then  limited  to  the  simple  office  of  interpretaHon,  and  neither  can  admit  parol 
evidence  to  add  to,  or  vary,  the  terms  of  an  instrument.    (See  post,  p.  567  oflbc 
text,  and  the  cases  cited  in  a  note  to  that  page  relating  to  this  doctrine.) 
.    Such  is  the  general  rule.    With  reference,  therefore,  to  parol  evidence  io  equity 
for  the  purpose  of  changing  a  conveyance  apparently  absolute  into  a  mortgage,  it 
is  clear  that  it  can  only  be  done  upon  some  ground  which  will  authorize  an  enquiry 
as  to  the  real  intention,  independent  of  the  one  expressed  in  the  writing.    But  how 
far  can  this  enquiry  go?    It  is  limited  to  the  ascertainment  of  what  the  instrument 
would  have  expressed,  ha  J  it  not  been  for  some  mistake  of  the  scrivener,  some  fraud 
of  the  opposite  party,  or  some  other  intervening  circumstance,  constituting  in  itself  a 
sufficient  ground  of  relief  in  respect  to  written  instruments  generally  in  that  court?— 
or  may  the  court  conform  the  instrument  to  an  intent  not  only  unexpressed,  but 
which  the  parlies,  trusting  at  the  time  to  each  other,  did  not  medn  it  should  express? 
Upon  these  and  various  other  points,  the  cases  are  by  ntf  means  untPimi.     As  to  ihe 
general  doctrine,  see  2  Story's  Eq.  287.  4  Kent's  Comm.  142;    See  as  to  the  nile 
in  England,  Maxwell  v.  Monlacute,  1  Prec.  in  Ch.  526,  Walker  v.  Walker,  2  Atk. 
99,  Joynes  V.  Statham,  3  id.  389,  Vernon  v.  Bethell,  2  Eden's  Rep.  113,  Harris  v. 
Horwell,  Gilb.  Eq.  Cas.  J 1,  Dixon  v.  Parker,  2  Ves.  Sen.  219;  in  the  Uniud  Staia 
Caurt,  Hughes  v.  Edwards,  9  Wheat.  489;  jyew-York,  Marks  v.  Pell,  I  John.  Ch. 
Rep.  594,  Strong  v.  Stewart,  4  id.  167,  James  v.  Johnson,  6  id.  417,  Clark  v.  Henry. 
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2  Cowcn's  Rep.  354,  Wliittick  v.  Kane,  1  Paige's  Rep.  206,  Slee  v,  Manhattan  Co., 
id.  48,  Patchin  v.  Pierce,  12  Wend.  64,  and  see  the  cases  at  law,  cited  supra; 
CormecHeut^  Washburn  v.  Merrills,  1  Day's  Rep.  139,  Reading  v.  AYestony  8  Conn. 
Rep  117,  120,  1,  2,  Dean  v.  Dean,  6  Conn.  Rep.  285;  Tennessee,  Brown 
V.  Wright,  4  Yerg.  67 ;  Ohio,  Miama  Exporting  Co.  v.  The  United  States 
Bank,  1  Wright's  ^ep.  %49;  in  Kentucky,  Mercer  v.  Blair,  Jiitt.  Sel.  Cas.  412, 
Thompson  v.  Palton,  5  Litt.  Rep.  74,  Lewis  v.  Robards,  3  Monroe,  409, 
Murphy  ▼.  Trigg,  1  id,*  72,  Lindley  v.  Sharp,  7  id.  252,  and  see  the  cases  at  law 
stated  supra ;  South  Carolina,  Irby  v.  Little's  adm'r,  4  Dess.  Eq.  Rep,  422,  Todd 
v.Riwrs'ex'rSjl  id.  156,  Lloyd  v.  Ingliss,  id.  333,  Fitzpatrick  v.  Smith,  id.  346, 
Hatter  v.  Etenaud,  2  id.  570,  and  see  Stinson  v.  McKeown,  1  Hill's  Rep.  387, 
supra ;  Virginia,  Ross  v,  Norvell,  1  Wash.  Rep.  14,  King  v.  Newman,  2  Munf. 
40,  Robertson  v.  Campbell,  2  Call's  Rep.  241 ;  Mjrth  CaroHnai  Streator  v.  Jones, 

3  Hawks'  Rep.  423,  1  Murph,  449,  Dickenson  v.  Dickenson,  2  id.  279,  S.  C.  1 
N.  Car.  Law  ilepos.  262,  Jackson  v.  Blount,  2  Dev.  Eq.  Rep.  556,  Anonymous, 
2Hayw.  Rep.26;  Maryland,  Watkihs  v.  Stocketi's  lesssee,  6  Harr.  &  John.  435, 
Wesley  v.  Thomas,  id.  24,  Jones  v.  Sluby,  5  Harr.  &  John.  372;  ^Za5ama..Hudson 
V.  bbell,  6  Stew.  &  Porter,  67,  Englis^i  v.  Lane,  1  Porter's  Rep.  328;  Indiana, 
Abom  V.  Bennett,  2  Blackf.  Rep.  101 ;  Pennsylvania,  Wharf  v.  Howell,  6  Binn. 
Rep.  499,  Thompson  v.  White,  1  Dall.  426,  7. 

It  may  be  well  to  remark  here,  once  for  all,  that  the  Pennsylvania  eases  on  the  sub- 
ject of  oral  evklence  in  respect  to  wrKten  instruments,  are  not  always  safe  guides 
when  tlie  enquiry  is  simply  as  to  the  rule  at  law.  In  the  main  they  agree  in  their  re- 
sults with  tlie  decisions  in  equity :  but  to  one  accustomed  to  see  the  distinction  be- 
tween chancery  and  strict  legal  powers  preserved  in  some  way,  they  require  to  be 
read  and  used  with  more  .than  ordinary  caution,  from  the  fact,  that  while  the  proceed- 
ings present  ail  tlie  external  appearance  ol'  a  suit  at  law,  the  judgment,  in  many  in- 
stances, involves  principles  peculiar  to  a  court  of  equity.  Thus,  judgment  will 
sometimes  be  remi^red  for  the  plaintiff  in  the  action  of  ejectment,  when  a  chancellor 
would  enforce  a  performance  of  an  agreement  for  the  land,  or  decree  a  conveyance. 
(See  Hawn  v.  Norrie,  4  Binn.  Rep,  78.  Moody  v.  Van  Dyke,  id.  41.  Peebles  v. 
Reading,  8  Ser.  &.  Rawle,491.)  Mistakes  and  frauds  in  respect  to  written  instni- 
ments  may  be  shown,  in  actions  of  debt,  assumpsit,  &c.  &c.,  brought  upon  them, 
and  the  court  will  relieve  by  acting  upon  them  precisely  as  if  the  intent  proved 
fdiunde  were  expressed.  (See  Moser  v.  Libenguth,  2  Rawle,  428.  Christine  v. 
Whitehall,  16  Ser.  &  Rawle,  98.  Hultz  v.  Wright,  id.  346.  Richart  v.  Beidleman 
n  id.  42.  Jordan  v.  Cooper,  3'Jd.  546.  Collam  v.  Hocker,  1  Rawle,  108.  Thomp- 
son ▼.  White,  1  Dall.  426.  Mackey  v.  Brownfield,  13  Ser.  &  Rawle,  239.  Camp- 
l«ll  V.  McClenachan,  6  id,  171.  Christ  v.  Devebaugh,  1  id.  466.  Cozzens  v. 
Stephenson,  5  id.  421.  Baring  v.  Shippen,  2  Binn.  154.  Kelly  v.  Thompson,  7 
Watts'  Rep.  404,  5.  Besore  v.  Potter,  12  Ser.  &  Rawle,  154, 168.  Heilner  t.  Im- 
brie,  6  id.  411.  Weaver  v.  Shyrock,  id.  262.  Shepherd  v.  Watson,  1  Watts,  se. 
King  V.  Stubbs,  14  Ser.  &  Rawle,  206,  Collam  v.  Hocker,  1  Rawle,  108.  And  see  the 
cases  cited  frpm  the  Pennsylvania  reports  in  our  notes,  infra,  relating  to  cqaity  evi- 
denoe.)  Various  other  peculiarities  arise  out  of  this  blending  of  legal  ibrn^s  with 
equitable  principles,  which  may  be  seen  by  reference  to  a  note  in  the  4th  American 
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edition  of  Fonbtanque'a  Equity,  p,  1 7,  et  seq.  It;  is  there  said  that "  the  joriBprudence 
of  Pennsylvania  now  is,  what  the  common  law  of  England  would  have  been,  If  ao- 
cidental  circnmstanoes  had  not  caused  the  elevation  of  the  court  of  chancery."  (id. 
p.  19.)  As  our  main  object  is  to  furnish  illustrations  of  the  rules  of  evidence  u  prac- 
ticed in  courts  of  law,  we  shall  introduce  but  few  cases  hereafter  from  the  reports  of 
that  state. 

Before  concluding  thii  note,  it  may  te  proper  to  advert  to  a  point  suggeated  ^ 
some  of  the  cases  above  noticed ;  viz.  the  right  of  strangers  to  give  parol  eridence 
for  the  purpose  of  varying  or  adding  to  the  terms  of  an  instrument.  It  la  obvkw, 
that  written  stipulations  may  be  inserted  in  an  instrument  from  various  cauaea  bendes 
that  of  a  conviction  of  the  truth  of  what  is  expressed.  So,  for  reaaoos  auicient  lo 
influence  the  immediate  parties,  the  writing  may  be  so  fashioned  as  not  to  expreaatbe 
whole  truth.  While,  therefore,  this  conventional  species  of  evidence  shall,  in  gene- 
ral, as  between  those  who  created  it  for  their  own  purposes,  conclude  them,  and  others 
standing  in  the  Kke  predicament,  from  showing  any  intent  contrary  to  or  beyond 
what  the  writing  expresses ;  those  who  had  no  agency  in  the  matter  ought  not  to  be 
injuriously  aflfi^cted  thereby.  Hence,  whenever  \t  becomes  material,  strangers  may 
aver  and  prove  the  real  wUentiof^,  as  contradistinguished  from  the  nUentim  affreu' 
ed.  (See  Erider  v.  LafTerty,  1  Whart.  Rep.  308,  314.  Overseers  of  Berlin  v.  Ove^ 
seers  of  Norwich,  10  John.  229.  Per  Taylor  J.,  in  Brooks  v.  Maltbie,  4  Stew,  k 
Porter,  106,  Whitbeck  v.  Whitbeck,  9  Cowen's  Rep.  270.  Hyne's  repPs  v.  Camp- 
bell, 6  Monroe,  292.  Per  Huntington,  J.,  in  Johnson  v.  Blackman,  11  Cocn.  Re[). 
351,  2,  3.)  But  they  must  have  an  interest  in  investigating  and  knowing  the  real 
truth ;  (per  cur.  in  Overseers  of  Berlin  v.  Overseers  of  Norwich,  10  John.  Rq).  SSO;) 
in  other  words,  the  fiict  of  the  intent  sought  to  be  established  must  be  relevant;  or,  if 
we  adopt  what  was  said  in  Reading  vl  Weston,  8  Conn.  Rep.  121,  the  exceptkwin 
favor  of  strangers  extends  only  to  aHow  them  to  adduce  parol  testimony  to  prevent  a 
fraudulent  operation  of  the  instrument  upon  their  rights.  As  to  the  application  of 
the  doctrine  in  that  particular  instance,  see  post,  note  965^  and  the  caaea  there 
cited. 

The  right  of  a  creditor  to  show  by  parol  that  a  conveyance  executed  by  bis 
debtor  is  in  reality  a  mortgage,  with  a  view  of  establishing  that  it  was  given  to 
screen  the  property  from  being  seized  on  execution,  &c.,  has  never  been  denied. 
Tet,  where  the  intention  was  admitted  to  be  bona  fide,  and  no  ground  existed  (or  the 
imputation  of  fraud,  the  fact  that  thb  conveyance  was  a  mortgage  was  held  ia^' 
terial,  and  the  evidence  adduced  inadmissible.  (Senible,  Stanton  v.  The  Common- 
wealth, 2  Dana's  Rep.  397,  stated  supra.  See  Reed  v.  Jewett,  5  Greenl.  9$.  ^^' 
V.  Thompson,  7  Watts'  Rep.  401,  404.  New  England  Mar.  Ins.  Co.  v.  Chandler, 
16  Mass.  275.  Harrison  v.  Trustees  of  Phillips  Academy,  12  Mass.  Bep.  ^ 
Jewett  V.Warren,  id.  300.  Bartlett  v.  Williams,  1  Pick.  296.  Badlam  v.  Tucker, 
M.  389.  Brooks  v.  Powers,  15  Mass.  R^p.  247.  Haskell  v.  Greeiy,  3  GreeoL  435.) 
The  fact  of  the  consideration  being  paid,  or  not,  may  be  material  by  way  of  estab- 
lishing or  rebutting  fraud  as  it  respects  creditors ;  but  if  it  appear  there  was  no  frand, 
whether  the  consideratk>n  expressed  was  in  fact  paid,  or  only  agreed  to  be  paid,  ii 
immaterial  (See  Sparrow  v.  Smith,  5  Conn.  Rep.  1 13.  Newbuiy  v.  Bulktey,  6  ^f* 
Rep.  384.) 
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On  the  prusciple  that  estoppels  must  be  mutual,  a  party  may  aometimes  give  parol 
evidence  to  vary  his  own  deed,  when  used  against  him  by  a  stranger.  (See  1  Phil). 
£v.  887, 8,  8^1  Lond.  ed.  Rex  v.  Scammonden,  S'  T.  Rep.  474.)  But  see  as  to 
instances  where  it  is  used  by  himself,  and  resisted  by  a  stranger  as  fraudulent,  post, 
p.  553  of  the  text,  and  note  973.  Where  a  deed,  absohite  on  its  face,  was  relied 
on  as  a  circumstance  to  show  that  credit  for  certain  repairs  upon  the  premises 
was  given  to  the  grantee ;  held,  that  the  latter  might  show  by  parol  that  the  pre- 
mises were  his  only  in  trust  for  a  third  person,  who  received  the  rents  and  profits, 
and  that  the  party  making  the  repairs  knew  this  before  he  commenced.  (Tripp  v. 
Hathaway,  15  Pick.  47.)  So  in  New- York,  where  the  master  of  a  ship  sued  A.  for 
his  wages,  and  on  the  trial,  to  show  that  the  defendant  was  liable,  gave  in  evidence 
an  absolute  bill  of  sale  of  the  ship  to  the  defendant,  executed  by  M. ;  held,  that  as 
against  the  master,  it  was  competent  for  the  defendant  to  prove  by  parol  that  M.  was 
the  real  owner,  that  the  bill  of  sale  was  given  as  collateral  security  by  way  of  mort- 
gage, that  the  defendant  had  no  interest  in  the  voyage,  and  that  these  facts  were 
known  to  the  plaintiff,  who  contracted  with  M.  originally  as  to  his  services.  (Champ- 
lin  V.  Butler,  18  John.  Rep.  169.) 


NOTE  96»— p.  649. 


So  where  the  plaintiff  sued  in  debt  on  a  bond,  conditioned  for  the  payment  of 
iDoney ;  held,  inadmissible  to  aver  that  it  was  given  as  collateral  security  for  the 
performance  of  a  contract  to  clear  certain  lands.  (Wells  v.  Baldwin,  18  John.  Rep. 
45.  See  Jackson,  ex.  dem.  Dox,.  v.  Jackson,  5  Cowen's  Rep.  173.  And  see  the 
New-York  statute  and  cases  explaining  it,  post,  note  963.) 

In  North  Carolina,  field,  that  evidence  to  vary  a  bond  by  showing  that  the  name  of 
A.  was  inserted  in  it  by  mistake,  instead  of  B.,  is  inadmissible.  (Coleman  v. 
Crnmpler,  3  Dev.  Rep.  508.) 

In  Indiana  it  has  been  held,  that  if  the  condition  of  a  bond  in  a  domestic  attach- 
ment case,  recite  that  the  plaintiff  had  sued  out  an  attachment,  &c.,  parol  evidence 
is  not  admissible  to  prove  that  the  bond  was  executed  before  the  writ  issued ;  but  if 
the  writ  itself  shew  that  it  issued  a Aer  the  bond  was  executed,  the  recital  to  the  con- 
trary in  the  condition  of  the  bond  will  be  no  ground  for  quashing  the  writ.  The  writ 
and  the  bond  may  be  construed  together,  and  thus  the  error  be  corrected.  (Sumner 
V.  Glancey,  3  Blackf.  361.)  See  Hucheson  v.  Pope,  3  Marsh.  Ken.  Rep.  349.  Fur- 
ther, as  to  connecting  two  instruments,  with  a  view  to  their  construction,  &€..  see 
ante,  note  958,  p.  1420,  et  seq. 

In  respect  to  the  right  of  impeaching  the  consideration  of  a  sealed  instrument  on 
the  ground  of  fraud,  see  poet,  notea  963,  964  and  969. 


NOTE  963— p.  649. 


As  to  the  usual  clause  in  a  deed  of  conveyance,  acknowledging  the  receipt  of  the 
consideration,  see  post,  note  964. 
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lo  New- York,  the  distiDction  between  sealed  and  unaealed  instromeots,  8d  fkr  as 
respects  parol  evidence  relating  to  the  oonsideration,  has  been  abolished  to  a  liinited 
extent  and  for  certain  purposes.  It  is  now  provided  by  statute,  that  in  every  ection 
upon  a  sealed  instrument,  and  where  a  set  off  is  founded  upon  a  sealed  instniiaeot, 
the  seal  thereof  shall  only  be  presumptive  evidence  of  a  sufficient  consideratioiH  which 
may  be  rebutted  in  the  same  manner  and  to  the  same  extent,  as  if  such  imtranient 
were  not  sealed.  (3  R.  S.  406,  §  77,  1st  ed.  Id.  338,  §  97,  3nd  ed.)  Thn  evv 
dence,  however,  cannot  be  given  by  a  defendant,  unless  he  shall  have  pleaded  the  de 
fence,  or  given  notice  thereof  at  the  time  of  pleading  the  general  issue  or  some  other 
plea  denying  the  contract  on^hich  the  action  is  founded.  (Id.  406,  §  78,  let  ed.; 
and  p.  8S8,  §  98,  Snd  ed.) 

Under  these  provisions  it  has  been  held,  that  in  an  action  on  a  sealed  note,  a 
faUure  of  consideration  may  be  given  in  evidence.  (Case  v.  Bougfatoo,  11  Weod. 
106.)  The  statute,  however,  is  not  to  be  understood  as  changing  the  law  so  ts  to 
admit  parol  evidence  for  the  pnrpose  of  contradicting  or  varying  the  class  of  ioatru- 
ments  to  which  it  relates.  It  allows  evidence  to  be  introduced  which,  previous  to  the 
statute,  was  available  only  in  a  cross  action.  Accordingly,  in  McGurtie  v.  Stevens, 
13  Wend.  537,  where  a  suit  was  brought  on  a  bond,  by  which  the  obligor  bound  bio- 
self  absolutely  to  convey  land  by  a  certain  day ;  held,  that  parol  evidence  was  not  ad- 
missible to.  show  a  contemporaneous  agreement  by  which  the  obligation  to  conrev 
was  to  Be  postponed  at  all  events  until  aAer  the  obligee  had  paid  a  certain  note,  b 
an  action  on  a  charter  party ;  held,  that  under  the  above  statute,  the  defendant  might 
prove  false  and  fraudulent  representations  of  the  plaintiff  made  at  the  time  as  to  the 
burthen  or  capacity  of  the  vessel,  in  mitigation  of  damages.  (Johnson  v.  Miln.,  14 
Wend.  196.)  Case  v.  Boughton,  and  McCurtie  v.  Stevens,  supra,  were  both  in- 
statices  in  which  the  respective  instruments  were  made  before  the  statute  went  into  ope- 
ration. Whetlier  such  was  the  case  with  the  one  in  Johnson  v.  Miln  does  not  distinctly 
appear.  The  point  is  still  open  as  to  the  right  of  a  party  to  prove  want  or  inade- 
quacy of  consideration,  in  a  sealed  instrument  made  prior  to  the  statute,  with  a  view 
of  defeating  a  recovery  thereon.  ,  This  was  discussed  by  Mr.  Justice  Bronson,  in 
Mann  v.  Eckford's  ex'rs,  15  Wend.  502,  who  was  of  the  opinion  that  a  just  con- 
struction of  the  statute  would  not  allow  it  to  be  done ;  though  he  conceded,  that  a 
failure  of  consideration  might  be  shown.  And  it  seems  that  the  statute  may  be  so 
eonstrued  as  to  admit  a  defence  grounded  upon  allegations  of  which  the  party  coald 
not  before  have  availed  himself  by  cross  action  in  a  court  of  law,  but  only  in  equity. 
(Id.  530;  and  see  per  Nelson,  J.,  in  McMurtie  v.  Stevens,  13  Wend.  647.)  See 
further  as  to  the  construction  of  the  above  statute,  Russell  v.  Rogers,  15  Wend.  S51. 

With  respect  to  a  mere  unsealed  memorandum  of  the  receipt  of  consideration  mon- 
ey, whether  endorsed  on  a  deed,  or  contained  in  a  separate  paper,  the  rule  is  undoubt- 
edly as  stated  in  the  text ;  and,  so  far,  the  English  and  American  cases  are  agreeed. 
It  stands  on  the  footing  of  other  receipts,  the  doctrine  in  respect  to  which  wasconsid- 
ed  ante,  note  194,  p.  313,  et  seq.  We  there  saw,  in  respect  to  this  species  o(  instro- 
mental  evidence,  that  a  mere  receipt  is  not  regarded  as  the  exclusive  expositor  of 
the  intent  of  the  party,  but  that  parol  evidence  might  be  adduced  to  show  an  intent 
different  from  what  is  expressed  by  the  words.    (See  also  ante,  note  480,  p.  547,  d: 
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and  ante,  note  860,  p.  131 1^)    It  is  proper  to  add,  here,  such  further  illustrations  as 
have  since  conie  to  our  observation. 

The  incoDcIusiv^ness  of  receipts,  as  such,  was  recognized  and  acted  upon  in  God- 
dard  v.  Cutis,  2  Fairf.  Rep.  440,  442.  See  also  S.  P.  Ciiunn  v.  McCarson,  2  Dev. 
£q.  Rep.  73,  4.  Beers  v.  Broome,  4  Conn.  Rep.  467.  Lingan  v.  Henderson,  1  Bland's 
Ch.  Rep.  249.  Graves  v.  Key,  3  Barn.  &  Adol.  318.  Fairxnaner  v.  Budd,  7  Bing. 
574.  In  Fuller  v.  Crittenden,  9  Conn.  Rep.  401,  several  of  the  cases  on  this  subject 
were  reviewed,  aod  the  result  declared  to  be,  that  such  circumstances  as  would  lead  a 
court  of  equity  to  set  aside  a  contract,  (e.'  g.  fraud,  mistake,  or  surprise,)  may  be 
shown  at  law,  to  destroy  the  effect  of  a  receipt.  But  if  a  receipt  in  full  is  given  with 
a  knowledge  of  all  the  circumstances,  and  there  is  no  mistake  or  surprise  on  one 
side,  or  fraud  or  imposition  on  the  other,  it  will  be  effectual  to  defeat  a  further  claim. 
See  also  Emrie  v.  Gilbert,  1  Wright's  Rep.  764.  Holbrook  v.  Blodget,  5  Verm.  Rep. 
520.  Sessions  v.  Gilbert,  Brayt.  Rep.  75.  Carter  v.  Bellamy,  Kirby's  Rep.  291. 
Giddiogs  v.  Munson,  4  Verm;  Rep.  SOS.)  A  receipt  of  a  certain  sum  in  full  of  all 
demands,  though  not  conclusive,  is  prima  facie  evidence  of  a  settlement  between  the 
parties,  and  a  payment  of  the  balance ;  and  it  is  erroneous  to  say  that  it  is  only  evi- 
dence of  the  payment  of  the  sum  specified.  (Reid  v.  Reid,  2  Dev.  R.  247.)  A  receipt 
"  in  full  of  rent  for  Factory  up  to"  a  particular  day,  is  prima  facie  evidence  not  niere- 
ly  that  the  last  quarter's  rent  ending  on  the  day  specified  was  paid,  but  that  all  pre- 
vious rent  was  paid.  (Patterson  v.  Ackersou,  2  Edw.  Ch.  Rep.  427.)  Where  a  re- 
ceipt was  endorsed  by  the  agent  of  the  plaintiff  in  execution,  for  a  certain  sum'"  in 
full  of  the  within  execution, ;"  held,  that  evidence  might  be  admitted  to  show  an  er- 
ror, and  that  the  receipt  was  only  to  be  in  full  of  all  the  money  then  made  on  the 
execution.    (Singleton  v.  Smith,  4  Mill.  Lou.  Rep.  430.) 

But  where  a  receipt  is  in  the  nature  of  a  contract,  it  is,  so  far,  within  the  general 
rule,  and  not  liable  to  be  varied  by  parol  evidence.  (See  ante,  note  194,  p.  216. 
Querryy.  White,  1  Bibb's  Rep.  271.  Smith  v.  Brown,  3  Hawks' Rep.  580.  Ray- 
mond V.  Roberts,  2  Aik.  Rep.  204.  Stone  v.  Vance,  6  Hamm.  246.)  A  biH  of  lad- 
ing, for  example,  has  a  twofold  aspect,  viz.  a  receipt  and  a  contract  to  carry  and  de- 
liver. (See  Wood  v.  Perry,  1  Wright's  Rep.  240.)  We  have  seen  by  the  case  of 
Barrett  v.  Rogers,  7  Mass.  Rep.  297,  stated  ante,  note  192,  p.  212,  that  the  admis- 
sion in  a  bill  of  lading,  of  the  articles  being  in  good  order,  is  not  conclusive.  (S.  P. 
Wood  v.  Perry,  1  Wright's  Rep.  240.  Benjamin  v.  Sinclair,  l.Bail.  Rep.  174.)  You 
cannot  vary  or  contradict  the  bill  of  lading,  however,  as  to  the  course  designated  in  it, 
which  the  vessel  is  to  take.  (See  ante,  note  194,  p.  216.)  So,  a  dean  bUl  of  leading, 
which  imporis  that  the  goods  are  stowed  under  deck,  cannot  be  varied  by  a  contem- 
poraneous parol  contract,  that  they  were  to  be  slowed  on  deck,  (Cherry  v.  Holly 
14  Wend.  26.    Barber  v.  Brace,  3  Conn.  Rep.  9.) 

A  receipt  of  property  levied  on  by  a  sheriff,  containing  the  usual  promise  to  re- 
deliver for  the  purpose  of  satisfying  the  execution,  was  held  within  the  general  princi- 
ple applicable  to  contracts,  and  not  liable  to  be  varied  by  parol  evidence.  (Wake- 
field V.  Slcdman,  12  Pick.  Rep.  562.  Bursley  v.  Hamilton,  15  id.  40.  See  ante,  note 
192,  p.  202.)  And  on  agreement  of  the  officer  and  the  creditor,  contemporaneous 
with  the  receipt,  that  they  would  relieve  the  receiptor,  by  taking  back  the  property 
is  merged  in  the  writing.    (Curtis  v.  Wakefield,  15  Pick., 437.)    But  a  recital  or  state.' 
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ment  of  the  value  of  the  property  in  each  or  the  like  receipts,  will  not  genenily  con- 
clude the  party  giving  them,  even  as  in  favor  of  the  other  party ;  otfaerwiR,  bowerer, 
where  the  party  giving  the  receipt  has  wilfully  refused  to  return  the  propeity,  or  has 
destroyed  it,  &c    (Bancroft  v.  Parker,  13  Pick.  193.) 

Where  s  receipt  was  collateral  to  the  instrument  declared  on,  and  used  by  aitiuger 
against  a  party ;  held,  that  the  latter  might  contradict  or  vary  it  hy  parol  (Badger 
v.  Jones,  13  Pick.  371.    See  ante,  note  961,  p.  1437.) 

Indeed,  we  have  seen  by  the  cases  ante,  note  193,  p.  199,  etseq.,  that  in  regard  to 
mere  written  admissions  of  various  kinds,  they  are  seldom,  if  ever,  conchuive.  agaioH 
the  party  making  them,  save  as  in  favor  of  some  one  who  has  been  drawn  into  act 
upon  the  assumption  of  their  helhg  what  they  import  on  their  face.    But,  even  as  is 
favor  of  those  who  have  been  drawn  in  to  act,  such  admissions  will  not  conclude,  ex« 
cept  for  their  own  proper  object,  and  while  the  writing  evincing  them  continues  ia 
force.    Henccf,  though  a  receiptor  of  property  levied  on  by  an  officer,  will  go- 
eralty  be  precluded  from  showing  title  in  himself,  as  against  the  officer,  (see  id.  90SJ 
yet  where  A.  gave  such  a  receipt,  in  which  he  admitted  the  property  to  belong  to  S. 
the  defendant  in  the  execution,  and  the  property  was  aflerwards  redelivered  to  the 
sheriff  pursuant  to  the  terms  of  the  writing ;  held,  that  the  receiptor  was  not  estop- 
ped by  any  thing  in  the  writing,  or  his  acts,  from  bringing  replevin  on  the  ground  of 
the  property  being  his.    The  writing  would  be  a  strong  fact  against  his  title,  but  not 
conclusive.    (Johns  v.  Church,  13  Pick.  557.)    The  court  liken  the  ease  to  a  mao'i 
taking  a  lease,  for  a  year,  of  his  own  lands ;  during  the  year  he  shall  not  question  tbe 
title  of  his  landlord ;  but  af\er  that,  he  may.    (Id.  See  ante,  note  198,  p.  SOI,  3.)  h 
clearly  appeared,  however,  in  this  case,  that  the  sheriff  had  notice  of  the  defeodant'i 
claim,  both  when  the  receipt  was  given,  and  when  the  property  was  delivered  in  pur- 
suance of  the  receipt.    Had  there  been  no  notice  of  this  kind,  before  suit  bnmgbi,  it 
may  be  questionable  whether  the  action  could  have  been  maintained.    It  seems  that  io 
cases  like  that  of  Johns  v.  Church,  even  ifthe  pmperty  has  not  been  delivered,  and  an 
action  is  brought  on  the  receipt,  the  defendant  may  show  his  title,  and  that  tbe  sheriff 
had  notice  of  it  at  the  time  of  taking  the  receipt,  in  mitigatMn  of  damages;  but  not 
otherwise.    (Bursley  y.  Hamilton,  15  Pick.  40.) 

A  receipt  for  the  purchase  money  of  a  slave,  containing  a  warranty  of  soundness, 
and  accompanied  by  an  order  00  a  third  person  for  the  delivery  of  the  slave,  wasbeld 
to  exclude  parol  evidence  for  the  purpose  of  showing  the  intention  of  the  parties  to 
be,  that  the  title  to  the  slave  was  not  to  vest  in  the  purchaser  till  the  slave  was  tctu- 
ally  delivered.    (Franklin  v.  Long,  7  Gill  &  John.  407.) 

A  creditor,  on  a  compromise  with  his  debtor,  took  the  note  of  A.  foTBU  amountless 
than  his  debt,  by  way  of  payment ;  and  endorsed  on  a  note  he  held  against  the  debt- 
or, an  acknowledgment  of  the  receipt  of  A.'8  note  as  a  compromise  for  the  ful 
payment  of  the  debtor's  note ;  held,  that  in  an  action  subsequently  brought  by  the 
creditor  against  the  debtor,  the  former  could  not  give  parol  evidence  that,  in  additioo 
to  A.'s  note,  a  further  sum  was  agreed  to  be  paid  him  by  the  debtor.  (Kellogg  v. 
Richards,  14  Wend.  116.) 

Where  a  receipt  was  of  a  sum/or  tafe-keeping;  held,  that  it  could  not  be  contra- 
dicted by  evidence  that  the  money  ^VMpaid.    (Tisk)e  v.  Graeter,  1  BiackC  853.)  Nor 
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can  the  legal  effiet  of  special  receipts  in  the  nature  of  a  contract,  be  varied  by  parol. 
(Stone  ▼.  Vance,  6  Uamm.  Rep.  S46.) 

A  technical  release  from  all  demandsi  &e.  will  estop  the  party ;  and  its  operation 
eannot  be  varied  by  showing  that  a  particular  demand  was  not  intended  to  be  in- 
cluded.   (Pierson  v.  Hooker,  S  John.  Rep.  68.) 


NOTE  964— p.  549. 


The  American  cases  regard  the  ordinary  clause  in  a  deed  of  conveyance,  ackoow- 
ledging  the  receipt  of  the  consideration  money,  as  essential,  in  connection  with  its  other 
terms,  to  express  the  intention  in  regard  to  the  estate  or  interest  granted  or  transfer- 
red; and  hence,  so  far,  and  as  between  the  parties  or  their  privies,  it  is  not  open  to 
impeachment,  save  in  equity.  But  when  the  intention  in  this  respect  is  not  disputed, 
nor  the  operation  of  the  con  veyance,  as  such,  sought  to  be  changed,  the  clause  in  ques- 
tioo  is  treated  as  formal  merely,  like  the  date,  and  may  be  contradicted  or  varied  by 
parol.  This  was  seen  ante,  note  194,  p.  817,  918,  where  several  cases  were'  cited 
exhibiting  the  general  distinction  adverted  to,  and  the  fVeedom  of  extrinsic  enquiry  in- 
dulged in  actions  fdr  the  purchase  money,  &c.  To  the  latter  point,  see  the  foHowing 
additional  cases.  McCrea  v.  Purmort,  16  Wend.  460»  explaining  several  previous 
cases  in  the  same  state,  and  apparently  overruling  Schermerbom  v.  Vanderheyden,  1 
John.  Rep.  1S9,  and  Maigley  v.  Hauer,  7  id.  941.  See  also  Belden  v.  Seymour,  8 
Conn.  Rep.  904.  Lingan  v.  Henderson,  1  Bland's  Ch.  Rep.  849.  Watson  v.  Blaine, 
If  Sen  &Rawle,  181, 197,8.  Curry  v.  Lyles,  8  Hill's  Rep.  404.  Oarrett  v.  Stewart, 
1  McCord'a  Rep.  514,  per  Johnson,  J.  Steele  v.  Worthington,  8  Hamm.  Rep.  188. 
Clark  V.  Brown,  1  Root's  Rep.  77.  Hannah  v.  Wadsworth,  id.  458.  Cone  v.  Tracy, 
id.  479.  Whitbeckv.Whitbeck,9Cowen's  Rep.  866,  870.  Swisher  v.  Swisher's 
adffl'r,  1  Wright^  Rep.  755, 6.  Goodwin  v.  Gilbert,  9  Mass.  Rep.  910.  Pomroy  v. 
Winship,  18  id.  514.  Harvey  v.  Alexander,  1  Rand.  Rep.  819.  Eppes  v.  Randolph, 
f  Call's  Rep.  109.  Duval  v.  Bibb,  4  Hen.  &  Munf.  119.  Webb  v.  Peele,  7  Pick.  847. 
BuUard  v.  Briggs,  id.  599.  Jack  v.  Dougherty,  9  Watts'  Rep.  151.  Otherwise,  how- 
ever, in  North  Carolina;  (see  ante,  note  194,  p.  817;  Jones  v.  Sasser,  1  Dev.  &Batt. 
^;)  and  Alabama,  (SemUe,  Brooks  v.  Maltbie,  4  Stewart  &  Porter,  96,  et  seq.Toul- 
faoin  V.  Austin,  5  id.  410.  See  Mead  v.  Steger,  5  Porter's  Rep.  505,  6.)  In  Louisiana 
the  acknowledgment  of  consideration  paid,  in  a  notarial  act  of  sale,  is  conclusive  in 
all  cases.  (Forrest  v.  Shores,  11  Lou.  Rep.  (Curry)  416.)  Maryland,  as  was 
*^eQ  ante,  note  194,  p.  817, 818,  has  decided  both  ways  on  this  question ;  but  a  deci- 
■ioD  later  than  those  there  noticed  adopts  the  general  rule  above  stated.  (Higdon  r. 
Thomas,  1  Harr.  h  Gill,  189, 145.  See  Betts  v.  Union  Bank  of  Maryland,  1  id.  175.) 
lo  Maine,  Steel  v.  Adams,  1  Greenl.  Rep.  1,  went  with  great  strength  and  confidence  in 
f&vor  of  estopping  the  grantor;  (and  see  Emery  v.  Chase,  5  id.  898;)  but  more  re- 
cently an  inclination  has  been  nianifested  to  hold  otherwise ;  and  it  was  directly  ad- 
judged that  the  grantor  was  not  estopped  by  the  clause  under  tonsideratk>n  from 
proring,  in  support  of  account  for  money  had  and  received,  that  a  part  of  the  purchase 
BKwey  was  left  in  the  hands  of  the  grantee,  for  the  grantor's  use ;  e.  g.  to  pay  a  mort- 
ns^  which  turned  out  not  to  exist.  (Schillenger  v.  McCann,  6  Oieenl.  964.)  Thai, 
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•kleratioQ,  (see  post,  note  973,)  it  is  clearly  otherwise  in  reference  to  the  gene- 
ral doctrine  treated  in  this  note.  Apart  from  the  dicta  to  he  met  with,  tbe  M»m» 
themselves  are  in  the  main  agreed. 

There  seems  to  be  no  doubt  but  that  where  a  deed  expresses  a  coondentioD,  and 
then  adds,  "  and  for  divers  other  considerations,"  you  may  always  aver  indfirofe 
what  those  considerations  really  were.  (See  Hyne's  rep.  v.  Campbell,  6  Monroe, 
391.  Maigley  v-  Hauer,  7  Johns.  Rep.  S43.  Jack  v.  Dougherty,  8  Watts'  lUp. 
155,  6, 7,  et  seq.  Benedict  v.  Lynch,  1  Johns.  Ch.  Rep.  370.  Tull  v.  Partlett,  \ 
Mood.  &  Malk.  473.  Miller  y.  Bagwell,  S  McCord'a  Rep.  568.  Jooet  ▼.  SaM,  1 
Dev.  &  Batt  466.    Mead  v.  Steger,  5  Porter's  Rep.  506.) 

So  where  no  consideration  is  expressed,  or  the  deed  imports  to  have  been  made 
upon  divers  good  considerations,  you  may  prove  the  true  one,  and  give  it  efiecla^ 
oordingly.  (White  v.  Weeks,  1  Pennsylv.  Rep.  466.  Davenport  v.  Bfason,  IS 
Mass.  Rep.  85.  Hartley  v.  M'Anulty,  4  Yeates'  Rep.  35.  Stevens  v.  Grifttk,  S 
Verm.  Rep.  448.    Jones  v.  Sasser,  1  Dev.  &  Batt.  466.) 

So  where  a  blank  is  left  for  the  consideration.  (Wood  v.  Beach,  7  Vcro. 
Rep.  533.) 


NOTE  965— p.  551. 


A  more  obvious  ground  for  the  decision  in  Rex  v.  Scammonden,  cited  id  the  text,  ii, 
that  the  party  offering  the  evidence  was  a  stranger  to  the  deed ;  and  as  suchi  had  a 
right  to  avail  himself  of  the  truth,  independent  of  any  conventional  arnngementB  of 
the  parties.  In  this  light- it  has  been  generally  viewed,  both  in  England  and  la  the 
United  States.  (See  Gresl.  Eq.  Ev.  304.  3  Stark.  Ev.  575,  6th  Am.  ed.  Per  Tay- 
lor, J.,  in  Brooks  v.  Malibie,  4  Stew.  &  Porter,  106.  Per  Huntington,  J.,  in  Joho- 
son  V.  Blackman,  11  Conn.  Rep.  351,  3,  3.)  Several  English  cases  show  theincoo- 
clusiveness  of  these  statements  with  respect  to  the  consideration,  in  deeds  produced 
for  the  purpose  of  fixing  a  settlement  of  the  grantees  in  a  particular  parish;  and 
they  have  generally  gone  upon  the  broad  distinction  between  parties  and  atrangen. 
(Rex  V.  Cheadle,  3  Barn.  &  Adol.  833.  Rex  v.  North  Win^rfield,  1  Bam.  k  AdoL 
913.  Rex  V.  Llangunnor,  2  id.  616.  Rex  v.  Wickham,  3  Adol.  &  Ellis,  517.  Rex 
V.  Mattingley,  3  T.  Rep.  12,  and  Rex  v.  Oiney,  1  Maule  and  Sel.  387,  both  cited 
in  note  (1)  p.  552  of  the  text.) 

The  doctrme  that,  as  betiveen  two  towns  contending  about  a  question  of  aettkmeot, 
it  is  competent  to  contradict  a  deed  stating  the  consideration  to  have  been  paid, in 
order  to  repel  a  settlement  sought  to  be  established  under  it,  has  been  directly  held  in 
New- York ;  and  upon  the  distinction  above  suggested.  (Overseers  of  Berlin  v.  Over- 
seers of  Norwich,  10  John  Rep.  239,  330.)  And  on  the  same  principle,  it  seems,  the 
deed  might  be  assailed  in  any  other  respect  by  the  town  opposing  the  settleincot, 
provided  the  fact  sought  to  be  proved  was  material  to  the  point  in  dispute.  (See 
ante,  note  961,  p.  1436.)  But  in  Connecticut  a  different  rule  has  been  laid  down; 
and  held,  that  the  town  opposing  a  settlement,  set  up  in  virtue  of  a  deed  to  the  an- 
cestor of  the  pauper,  the  deed  importing  an  absolute  conveyance,  could  not  be  allow- 
ed to  prove  that  a  mere  security  or  mortgage  was  intended.    (Reading  v.  Weitoa, 
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8  Conn.  Aep.  117,  sUted  ante,  note  961,  p.  1486.)  How  fiir  the  fact  sought  to 
he  shown  was  material,  would  depend  upon  the  local  law  prescribing  what  should 
coostitnte  a  settlement  It  seems  from  the  case,  however,  that  its  materiality  was 
coooeded  on  all  sides.  The  court  put  their  decision  on  the  ground,  that  a  stranger 
can  only  adduce  evidence  to  vary  th^  import  of  a  deed,  in  order  to  prevent  a  fraudu- 
lent operation  of  it  upon  his  interests ;  and  because  the  settlement  had  been  actually 
or  presumably  beneficial  to  the  town  seeking  to  introduce  the  probf,  no  such  fraud, 
they  nid,  could  be  pretended,  and  therefore    the   testimony  was  incompetent 


NOTE  966— p.  551. 
See  ante,  notes  961, 963, 8,  4. 


NOTE  967— p.  Wl. 


The  role  confining  the  operation  of  parol  evidence  within  the  limits  of  strict  ex- 
position or  interpretation,  assumes  that  the  instrument  has  a  legal  existence,  and  is 
valid.  Testimony  to  show  it  to  be  void,  is  always  pertinent,  no  matter  who  are  the 
parties,  or  in  what  court  the  question  arises.  Deeds,  however,  cannot  be  avoided  on 
all  the  grounds  which  apply  to  simple  contracts.  Hence,  what  might  be  a  relevant 
enquiry  as  to  the  latter,  would  not  necessarily  be  so  in  respect  to  the  former.  But  in 
regard  to  f({ega2»ty  of  consideration,  both  will  usually  be  found  to  stand  upon  the 
same  footing,  in  this  particulsr.  To  the  general  doctrine,  see  per  Bronson,  J.  in 
Mann  v.  Eckford's  ex'rs,  15  Wend.  518.  Per  Spencer,  C.  J.  in  Parker  v.  Parmelee, 
M  John.  Rep.  184.  Per  Tompkins,  J.  in  Vrooman  v.  Phelps,  a  John.  Rep.  177.  See 
abo  the  opinions  delivered  in  Dale  v.  Rosevelt,  9  Cowen's  Rep.  307.  Paxton  v.  Pop- 
ham,  9  East,  409.  Doe,  ex  dem.  Chandler,  v.  Ford,  8  Adol.  &  Ellis,  649.  Biggs  v. 
Lawrence,  3  T.  Rep.  454.  Waymell  v.  Read,  5  id.  600.  Catiin  v.  Bell,  4  Campb. 
Rep.  183.   Pellecat  v.  Angel,  S  C.  M.  8i  R.  811. 

The  folk>wing  examples  occur.  A  deed  may  be  avoided  by  proof  that  the  consid- 
eration was  siroonical ;  (per  Savage,  C.  J.  in  Dale  v.  Rosevelt,  9  Cowen's  Rep.  310;) 
champertous;  (Wilhite  v.  Roberts,  4  Dana's  Rep.  174,  5  ;)  or  for  compounding  a 
felony;  (per  Savage,  C.  J.  in  Dale  v.  Rosevelt,  supra ;  Inhabitants  of  Worcester  v. 
f^ton,  11  Mass.  Rep.  875;)  or  ibr  suppressing  evidence  on  a  criminal  prosecution; 
(per  Savage,  C.  J.  in  Dale  v.  Rosevelt,  supra;  Collins  v.Blantern,  2  Wiis.  Rep.  341;) 
or  for  the  sale  of  an  office ;  (Fitzgibbon,  45 ;  per  Savage,  C.  J.  in  Qale  v.  Rosevelt, 
supra ;  Love  v.  Buckner,  4  Bibb,  506;)  or  for  money  won  at  play;  (Pope  v.  St.  Leger,  - 
5  Mod.  8 ;  per  Savage,  C.  J.  in  Dale  v.  Rosevelt,  supra ;  see  M'Culium  v.  Gourlay, 
8  John.  Rep.  147 ;)  or,  generally,  for  any  thing  either  mala  tn  ae,  nuda  prohSnSOy  eon- 
irary  to  public  poUeyy  &c.  &c.  (See  Trustees  of  the  Quaker  Soc.  v.  Dickenson,  1 
Dev.  Rep.  189.  1  Story's  Eq.  361,  et  seq.  Story's  Confl.  of  Laws,  198,  etseq.  Rus- 
sell V.  De  Grand,  16  Mass  Rep.  85.  Kemper  v  Kemper,  2  Rand.  Rep.  8.) 


Digitized 


by  Google 


The  natarift  of  the  eoosiderAtioa  which  is  to  be  denomioafted  Ulegd,  n  &r  m  to 
avoid  a  deed,  will  depend  upon  the  law  governiDg  tbe  eontract ;  and  this  my  be  di^ 
feitni  in  one  state  or  country,  fVom  that  of  another.  An  able  dlacumoo  of  tfaiMb- 
ject  in  reference  to  various  distinctions  arising  out  of  the  te  lod,  wiD  be  finudii  Mr. 
Justice  Story's  Commentaries  on  the  Conflict  of  Laws,  p.  19S,  et  seq.  To[ianQe  it 
here,  would  be  foreign  to  the  main  enquiry,  as  well  as  unnecessafy. 

In  cases  like  the  above,  the  doctrine  that  the  real  iMture  of  the  traoBactioD  niy  be 
shown,  must,  as  it  respects  the  parties,  be  understood  to  apply  no  iitrther  ihaaloalknr 
this  to  be  done  where  the  assistance  of  the  law  is  sought  to  enforce  the  coDtrtet  la 
some  way,  or  while  it  remains  executory.  A  party  to  an  illegal  transaction  ie  sot  al- 
towed,  by  the  allegation  of  his  own  turpitude,  to  recover  back,  what,  in  punuaoce  of 
a  forbidden  bargain,  he  has  delivered  to  the  other  party,  or  in  any  way  to  avoid  the 
bargain,  when  once  executed.  To  such  cases,  the  maxim,  in  pari  deUcto  potm  at 
conditio  defendentia,  etpo$ridenti8,  applies.  (See  Doe,  ex  dem.  Roberts,  v.  Roberts, 
3  Barn.  &  Aid.  369.  Montefiori  v.  Montefiori,  1  Bl.  Rep.  364.  i^eville  v.  WilkiD- 
son,  1  Bro.  Ch.  C.  546.  Gale  v.  Lindo,  1  Vern.  475.  Curtis  v.  Perry,  6  Yea.  747. 
Brackenbury  v.  Brackenbury,  2  Jac.  &  Walker,  391.  Lord  ▼.  Wardle,  S  Biog.  N. 
C.  684.  McCullum  ▼.  Gourleyi  8  John.  Rep^  147.  Smith  v.  Bromley,  Doug,  ($96, 
n.  Browning  v.  Morris,  2  Cowp.  790.  Howson  v.  Uancock,  8  T.  Rep.  575.  Van 
Dyck  V.  Hewitt,  1  East,  98.  Tucker  v.  Smith,  4  Greenl.  Rep.  415.)  See  post,  note 
969,  p.  1448. 

In  the  case  of  Phelps  ▼.  Decker,  10  Mass.  Rep.  974,  it  was  laid  down  broadly,  tbat 
"  by  the  common  law,  deeds  of  conveyance,  or  other  deeds,  made  contraiy  to  ibe  pro- 
visions of  a  general  statute,  or  for  an  unlawful  consideration,  or  to  carry  into  effect  a 
contract  unlawful  in  itself^  or  in  consequence  of  any  prohibitory  statute,  ate  void  A 
initio^  and  may  be  avoided  by  plea;  or,  on  the  general  issue,  nan  est  faetumy  the  ille- 
gality may  be  given  in  evidence."  But  in  a  later  case,  it  was  expressly  hekl,  that  a 
deed  of  conveyance  could  not,  as  such,  be  avoided  by  a  party,  on  the  ground  of  hav- 
ing been  made  in  consideration  of  compounding  a  felony.  The  court  recogoized  a 
clear  distinction  between  bonds  and  contracts  sought  to  be  enforced,  and  cooveyances 
of  lands  or  other  property.  The  former,  they  admitted,  might  be  avoided;  the  latter, 
however,  are  to, be  treated  in  all  cases,  as  actual  transfers,  so  far  as  the  immediate 
parties  are  concerned,  and  governed  by  the  same  rule  as  the  payment  of  money,  or 
the  delivery  of  a  chattel.  (Inhabitants  of  Worcester  v.  Eaton,  1 1  Masa-  Re|k  575, 
379.)  The  same  principle  has  been  acted  upon  in  England,  as  it  respects  deedi  of 
conveyance  of  real  estate.    (Doe,  ex  dem.  Roberts,  v.  Roberts,  3  Barn.  &  Aid.  567.) 

The  doctrine  on  this  subject,  and  various  distinctions  to  be  observed  in  its  applica- 
tion, in  respect  to  courts  of  equity  as  well  as  law,  will  be  found  ably  discussed  by  Mr. 
Justice  Story  in  his  commentaries  on  equity  jurisprudence,  vol.  1,  p.  296,  et  aeqn 
where  the  reader  will  find  most  of  the  English,  and  several  of  the  Aniericaa 
cases. 
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NOTE  968--P.  551. 

The  ease  of  usuiy  is  an  exception  to  the  rule,  whtoh  aonietiiiifQ,  as  we  saw  in  the 
next  preceding  Dote,  estops  a  party  to  ao  iUegal  transactioD,  from  alleging  the  illegali- 
ty 10  avoidance  of  his  contract.  The  borrower  is  not  regarded  as  a  pmtieep$  crtnti- 
fist,but  asb  in  some  sort,  the  slave  of  the  lender,  and  compelled  to  submit  to  the  terms 
which  the  latter  may  dictate.  (See  Smith  v.  Bromley,  Doug.  Rep.  696,  note.  Boe- 
aDquet  v.  Dashwood,  Gas.  Temp.  Talbet,  S9.  Browning  v.  Morris,  Cowp,  Rep.  790. 
Rawdon  v.  Shad  well,  Ambl.  Rep.  269.    1  Story's  Eq.  SOU) 

The  general  doctrine  seems  to  be,  that  no  form  which  can  be  given  to  the  prrticu- 
instniment,  will  prevent  the  borrower  from  the  introduction  of  evidence  for  the  purpose 
of  impeaching  it  on  this  ground.  See  a  very  full  collection  of  the  equity  cases  in 
Fonbl.  Eq.  B.  1,  ch.  4,  §  7,  ed..of  18S5.  1  Story's  Eq.  500,  et  seq.  S  Barbour's  Eq. 
Dig^.  404,  et  seq.  and  the  cases  there  cited ;  also  1  id.  656,  et  seq.  See  also  the  observa- 
tions of  the  vice  chancellor,  in  Dowdall  v.  Lenox,  2  Edw.  Ch.  Rep.  373,  et  seq. 

But  in  Massachusetts,  where  a  deed  of  conveyance,  absolute  on  its  face,  was  inter- 
posed; held,  that  it  could  not  be  shown  to  have  been  intended  as  a  mort- 
gage, even  with  a  view  of  rebutting  the  idea  of  a  sale,  so -as  to  impeach  it 

00  (he  ground  of  usury.  (Flint  v.  Sheldon,  IS  Mass,  Rep.  443.)  And  the  court 
conceded,  that  unless  the  transaction  could  be  shown  a  mortgage,  it  would  be 
impossible,  in  such  cases  to  characterize  it  as  usurious.  The  decision  virtually  nega- 
tives the  right  of  impeaching  a  conveyance  under  seal,  importing  an  absolute  sale, 
by  oral  evidence  of  its  being  designed  as  a  cloak  for  usury.  (See  id.  446,  et  seq.) 
The  same  doctrine  has  been  sanctioned  in  Maine.  (Hale  v.  Jewell,  7  Greenl.  Rep. 
4S5.  See  Richardson  v.  Field,  6  id.  95,  S7.  Chandler  v.  Morton,  id.  379.)  Q^ere,  how- 
ever; for,  though  the  general  rule,  at  law,  forbids  that  a  deed,  apparently  absolute,  shall 
be  converted  into  a  mortgage  through  the  instrumentality  of  oral  evidence,  (ante,  note 
^l,  p.  1431,2,  etseq. ;  yet,  when  this  is  necessary  as  the  first  step  toward  reaching 
the  vice  of  usury,  the  case  seems  to  constitute  an  exception.    (See  Murphy  v.  Trigg, 

1  Monroe,  73,  3.  Lindley  v.  Sharp,  7  id.  248, 253.  Thompson  v.  Potter,  5  Litt.  Rep. 
74.  Skinner  v.  Miller,  id.  84.  See  also  what  is  said  in  Edrington  v.  Harper,  9  J.  J. 
Marsh.  355.  Lear  v*  Yarnel,  3  Marsh.  Ken.  Rep.  430.  Moore  v.  Kay,  1  Beat.  387. 
Wilbite  v.  Roberts,  4  Dana,  174, 1 75.  Doe,  ex  dem.  Davidson,  v.  Barnard,  1  Esp.  Rep. 
H,  and  note  (1).  Per  Lord  Mansfield,  in  Jestonsv.  Brooke,  Cowp.  Rep.  796.  Fen  wick 
v.RaUiff's  rep.,  6  Monroe,  154,  5.  Atkinson  v.  Scott,  1  Bay's  Rep.  303.)  In  Con- 
necticut, a  doctrine  directly  the  reverse  of  that  which  seems  to  pl^vail  in  Maine  and 
Massachusetts,  has  been  laid  down,  and  Flint  v.  Sheldon  was  directly  disapproved. 
(Afitcbeil  V.  Preston,  5  Day's  Rep.  100.  Per  Hosmer,  C.  J.  in  Reading  v.  Weston, 
7  Conn.  Rep.  413,  413.)  But  in  the  latter  case,  held,  that  the  right  of  avoiding  a 
conveyance  of  land  for  usury,  was  matter  of  personal  previlege  to  the  party,  and  that 
a  stranger  could  not  avail  himself  of  it  (S.  C.  8  Conn.  Rep.  130.)  See  as  to  this 
point,  De  Wolf  v.  Johnson,  10  Wheat.  367,  393,  in  connection  with  Lloyd  v.  Scott, 
4  Peters'  Rep.  306, 238,  9.  Also  French  v.  Shotwell,  5  John.  Ch.  Rep.  555,  565,  6. 
Bearoe  v.  Barstow,  9  Mass.  Rep.  45,  48.  Trumbo  ▼.  Blizard,  6  Gill  &  John.  18, 
«8,4. 
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The  rule  in  Massachusetts  and  Maine,  abo^e  stated,  has,  of  course,  been  lepodttl- 
ed  in  New-York;  for,  in  the  latter  state,  we  have  seen,  that  parol  eWdeneeii  ilwajs 
admissible,  at  law,  and  inequity,  to  convert  a  deed  importing  an  absolute  «le,ioto  a 
mortgage.    (See  ante,  note  961,  p.  1483.) 


NOTE  969— p.  ML 


This  is  clearly  the  rule,  even  at  law,  as  in  favor  of  the  rights  of  strangcre;  for  they 
are  not  concluded  from  enquiring  freely  into  the  transaction  to  which  the  deed  rebtea. 
And  the  observation  applies  not  only  to  the  consideration  clause  in  the  deed,  but  to 
every  other  part  of  it.  Hence,  creditors  assailing  a  deed  on  the  ground  of  fraud,  may 
show  any  secret  parol  trust,  or  agreement,  however  inconsistent  with  the  &ce  of  the 
instrument  (New  England  Marine  Ins.  Co-  v.  Chandler,  16  Mass.  Rep.  275.  Macar- 
ty  V.Bond's  adm'r,9  Lou.  Rep.  (Curry)  S51.  Hills  v.  Elliot,  12  Mass.  Rep.  86. 
Goodwin  v.  Hubbard,  15  id.  210.  Bridge  v.  Elliston,  14  id.  245.  Alexander  v.  Goold, 

I  id.  165.  See  ante,  note  481,  p.  660,  et  seq.  Hoye  v.  Penn,  1  Bland's  Ch.  Rep.  Si 
Duvall  V.  Waters,  id.  587.  Strike's  case,  id.  57.    Jackson,  ex  dem.  Titus,  v.  Mycn, 

II  Wend.  583.  Stanton  v.  The  Commonwealth,  2  Dana,  897.  Webb  v.  Peck,  7 
Pick.  247.  Bullard  v.  Briggs,  id.  538.  Wilt  v.  Franklin,  5  Binn.  Rep.  602.  Steele  ▼. 
Worthington,  2  Hamm.  Rep.  182.  Brooks  v.  Maltbie,  4  Stew,  fit  Porter,  i05.  Har- 
vey v.  Alexander,  1  Rand.  Rep.  219.  Jack  v.  Dougherty,  8  Watts'  Rep.  151.  Du«l 
V.  Bibb,  4  Hen.  &  Munf.  118.  Eppes  v.  Randolph,  2  Call's  Rep.  105.  Wa^ 
ren  v.  Hall,  6  Dana^  450.)  See  further  ante,  note  961,  p.  1486;  and  ante,  nole 
965,  p.  1444,  5. 

Parties  and  privies,  however,  shall  not  be  heard  to  allege  their  own  fraud,  whether 
intended  to  affect  creditors,  or  others,  as  a  ground  for  avoiding  or  varying  a  deed,  or 
indeed,  any  instrument,  not  executory  in  its  character.  This  is  upon  the  principle  ad- 
verted to  ante,  note  967,  p.  1445, 6.  (Stewart  v.  Igglehart,  7  Gill  &  John.  IM.  0»- 
borne  v.  Moss,  7  John.  Rep.  161.  Hawes  v.  Leader,  Cro.  Jac.  270.  S.  C.  Yclv.  1», 
Brownlow,  848.  Orlabar  v.  Harrison,  Comb.  848.  Philips  v.  Biron,  1  Strange,  5W. 
Smith  V.  Boucher,  2  id.  998.  Starke's  ex'rs  v.  Littlepage,  4  Rand.  868.  Potter  ▼. 
Yale  College,  8  Conn.  Rep.  52.  Said,  per  Bronson,  J.  in  Mann  v.  Eckford's  cxH  15 
Wend.  841.  Jones  v.  Teates,  9  Bam.  &  Cress.  582.  Randall  v.  Phillips,  S  Masoo't 
Rep.  879,  888.  Hoye  v.  Penn,  1  Bland's  Ch.  Rep.  82.  Duvall  v.  Waten,  id.  587. 
McTeer's  adm'r  v.  Sheppard,  1  Bay's  Rep.  461.) 

Upon  a  different  principle,  applicable  peculiarly  to  sealed  instromeats,  parties  and 
privies  are  estopped,  at  law,  from  alleging,  in  avoidance  of  the  deed,  or  for  the  per- 
pose  of  varying  its  operation,  that  the  other  party  defrauded  them  by  fabe  repreeea- 
Utions  in  respect  to  the  subject  matter  to  which  it  relates.  Hence,  in  an  action  for  the 
purchase  money,  on  an  agreement  under  seal  to  sell  lands,  a  fraudulent  misrepreseot^ 
tion  of  the  quality  or  situation  of  the  land,  was  held  not  admissible  by  way  of  defence. 
(Franchot  V.  Leach,  5  Cowen's  Rep.  506.  See  S.  P.  Qhampion  v.  White,  id.  509. 
Parker  v.  Parmelee,  20  John.  Rep;  180,  184.  Dale  v.  Rosevelt,  9  Cowen's  Ref^ 
307.)    In  an  action  of  debt  on  bond,  given  for  the  purchase  mon^  of  a  patent  rigbt; 
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held,  that  the  defendant  coald  not  give  in  evidence,  a  failareof  consideration,  or  that 
he  was  induced  to  give  the  bond  through  a  fraudulent  representation  as  to  the  value 
of  the  consideration  which  was  in  fact  of  no  value.  (Dorr  v.  MunseR,  18  John. 
Rep.  480.  See  S.  P.  Vrooman  v.  Phelps,  8  John.  Rep.  177.  Dorian  v.  Sammis,  id. 
179,  note.    Mead  v.  Steger,  5  Porter's  Rep.  505.) 

The  above  cases  were  determined  upon  common  law  grounds.  The  qualificafiomi 
with  which  the  doctrines  advanced  in  them  must  now  be  received  in  New- York,  will 
be  seen  ante,  note  968,  p.  1488.  In  South  Carolina,  independent,  it  seems,  of  any 
ftatatory  provision  like  that  of  New-Tork,  misrepresentations  in  respect  to  the  con« 
sideration  of  sealed  instruments,  may  be  given  in  evidence,  for  the  purpose  of  defeat- 
ing,  ID  whole,  or  io  part,  actions  brought  upon  them ;  and  this,  whether  the  misrep- 
resentations were  founded  in  fraud  or  mistake.  (See  per  Johnson,  J.  in  Means  r. 
Brickell,  ft  HiU^s  Rep.  659,  et  setj.  Gray  v.  Handkinson,  1  Bay's  Rep.  278.  Adama 
ads.  Wylic,  1  Nott  &  McCord,  78.  Tunno  v.  Flood,  1  McCord's  Rep.  122.  But 
see  StinsoD  v.  McKeowu,  I  HiH's  R.  888,  9.)  And  a  single  bill  may  there  be  shown, 
it  seems,  by  parol  to  have  been  given  through  mistake  for  a  larger  amount  than 
was  really  due.    (Hunter  v.  Graham,  1  Hill'ii  Rep.  870.) 

This  doctrine,  however,  seems  entirely  anomalous.  With  respect  to  othef  states,  it 
may  be  laid  down  as  a  general  rule,  and  we  believe  will  be  found  sustained  by  all  the 
cases,  that,  independent  of  any  statutory  provision,  no  fraud  whatever  can  be  set  up,  in  a 
court  of  law,  to  affect  the  operation  of  a  sealed  instrument,  save  such  as  relates  to  the 
exeetittofi.  (See  Franchot  v.  Leach,  5  Cowen's  Rep.  506.  Champion  .v.  White,  id. 
309.  Parker  V.  Parmelee,  20  John.  Rep.  180,  184.  Dale  v.  Rosevelt,  9  Cowen'e 
Rq>.S07«  Dorr  v.  Munsell,  13  John.  Rep.  430.  Vrooman  v.  Phdps,  2  John  Rep. 
177.  Johnson  v.  Miln,  14  Wend.  198.  Van  Volkenbur^h  v.  Rouk,  12  John.  Rep. 
«7.  Taylor  v.  King,  6  MunC  Rep.  858.  Garrett  V.  Stewart,  I  McGord's  Rep.  614. 
Wyche  v.  Macklin,  2  Rand.  Rep.  426.  Belden  v.  Davis,  2  Hall's  Rep.  N.  Y.  C.  P. 
43S,  Peddicord  v.  HiU,  4  Monroe,  374.  Tribble  v.  Oldham,  6  J.  J.  Marsh.  141,  2,8.) 

But  ciroumstances  which  go  to  show  that  the  deed  was  never  duly  executed  by  the 
party,  may  always  be  proved.  Thus,  the  party  may  give  evidence  tending  to  estab- 
lish that  the  deed  was  mis-read,  or  mis-expounded  to  him,  or  that  one  instrument  waS 
substituted  for  another,  and  thus  his  signature  was  fraudulently  obtained.  This  wiM 
be  foood  put  as  an  illustration  of  what  is  meant  by  "  fraud  in  the  execution,"  in  seve* 
wl  of  the  cases^already  cited.  (See  5  Cowen,  508,  per  Savajge,  C.  J. ;  per  Dayan, 
KDator,  9  Cowen's  Rep.  811,  812;  per  Spencer,  G.  J.  18  John.  Rep.  481 ;  per  Sav- 
age, C.  J,  14  Wend.  198 ;  per  Roane,  J.  6  Munf.  Rep.  866.  Owen's  case,  1  Bland's 
Ch.  391.  Peddicord  v.  Hill,  4  Monroe,  374,  5.  Swisher's  lessee  v.  Williams'  heirs, 
1  Wright's  Rep.  754.  Van  Volkenburgh  v.  Rouk,  12  John.  Rop.  887,  8,  9.)  So 
it  may  be  shown,  that,  in  reading  the  instrument,  some  material  |iiir^  of  it  was  fVaud- 
^Dtly  suppressed,  and,  therefore,  that  it  is  not  such  an  instrument  as  the  party  de> 
signed  to  execute.  (Per  Savage,  C.  J.  in  Franchot  v.  Leaeh,  5  Cowen's  Rep.  508 ; 
Morton  v.  Chandler,  8  Greenl.  Rep.  10,  11 ;  S.  C.  7  id.  44 ;  per  Nelson,  J.  in  Creery 
V.  Holly,  14  Wend.  26,  80,  1.    Tribble  v.  Oldham,  5  J.  J.  Marsh.  141,  2,  8.) 

On  the  like  principle,  facts  which  relate  to  the  party's  capacity  to  execute,  may  be 
proved,  in  order  to  negate  the  idea  of  its  being  his  deed ;  (see  per  Woodworth,  J.  ki 
CbampioQ  v.  White,  5  Cowen's  Rep.  510;  see  ante,  note  688,  p.  1282;)  as,  that  he 
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mw  at  the  tioie  or  eiecution,  a  lunatic;  (per  Dayan,  senator,  id  Dak  v.  Rosevelt,  9 
Cowen'a  Rep.  810;  per  Savage,  C.  J.  in  Johnson  v.  Miln,  14  Wend.  198;  Blillioaoa 
V.  Howell,  Cam.  &  Norw.  499;  see  Webster  v.  Woodford,  3  Day's  Rep.  90;  Grant 
T.  Thompson,  4  Cona  Rep.  30S ;  Mitchell  v.  Kingman,  5  Pick.  Rep.  4S1 ;  Rice  v. 
Peat,  15  John.  Rep.  509 ;  Den  v.  Clark,  5  HalsU  Rep.  217 ;  3  Kent's  Comm.  450,  et 
aeq.;  Jackson,  ex  dem.  Caldwell,  v.  King,  4  Cowen's  Rep.  307 ;  Owing's  Caie,  1 
Bland's  Ch.  Rep.  870 ;}  or,  that  he  was  made  to  sign  it  when  so  drunk  as  nottokoow 
what  he  did ;  especially,  if  that  drunkenness  was  procured  by  the  other 'party;  (per 
Dayon,  senator,  in  Dale  v.  Rosevelt,  9  Cowen's  Rep.  310,  811 ;  per  Savage,  C.J.  ia 
Johnson  v.  Miln,  14  Wend.  198;  3  P.  Wros.  130,  1,  note.  See  Prentice  v.  Achora, 
8  Paige's  Rep.  81 ;  Barrett  v.  Buxton,  3  Aik.  Rep.  167;  Lee's  adm'rs  v.  Ware,  1 
Hill's  Rep.  316 ;  Seymour  v.  Delancey,  8  Cowen's  Rep.  518 ;  Burroughs  v.  Richmao, 
1  Green's  Rep.  333 :  1  Story's  £q.  335,  and  note  (3,);  Wigglesworth  v.  Steers,  I 
Hen.  &  Munf.  70.)  So  it  may  be  shown  that  the  deed  was  extorted  by  duress;  (3 
Ins.  483;  Com.  Dig.  Pleader,  3  W.  18;  3  Stark.  £v.  874,  6th  Am.  ed. ;  Inhabitants 
of  Worcester  v.  Eaton,  13  Mass.  Rep.  371 ;  see  Watkins  v.  Baird,  6  id.  511 ;  Stouftr 
V.  Latshaw,  3  Watte'  Rep.  165;  Richardson  v.  Duncan,  3  N.  Hamp.  Rep.  506; 
Thompson  v.  Lock  wood,  15  John.  Rep.  356 ;  Jackson,  ex  dem.  Titus,  v.  Myera,  U 
Wend.  536;)  by  threate  of  life,  member,  mayhem,  or  imprisonment;  (3  Surk.  Ev. 
874,  6th  Am.  ed. ;  Edwards  v.  Handley,  Hardin's  Rep.  603;)  or  that  the  party  exe- 
cuting, was  a  feme  covert,  and,  therefore,  incapable  of  giving  a  deed ;  (per  Dayaa, 
senator,  in  Dale  v.  Rosevelt,  9  Cowen's  Rep.  311 ;  per  Spencer,  C.  J.  in  Yan  Volkeo- 
burgh  V.  Rouk,  13  John.  Rep.  338.  13  Mod.  609;)  or  an  infant;  (per  Spencer,  C. 
J.  in  Van  Valkkenburgh  v.  Rouk,  13  John.  Rep.  338.) 

It  may  also  be  shown  that  the  deed  was  never  duly  delivered ;  or  was  delivered 
merely  as  an  escrow ;  or  to  take  effect  only  on  a  contingency  which  has  not  happened; 
or  that  the  grantee  obtained  it  fraudulently,  or  in  an  improper  manner,  &c  This 
apecies  of  evidence  has  never  been  considered,  as  coming  within  the  rule  whkihrejecu 
parol  proof,  when  offered  to  contradict  a  deed.  (Per  Savage,  C.  J.  in  Roberts  ads.  Jack- 
flon,  1  Wend.  484.  Jackson,  ex  dem.  Titus,  v.  Myers,  11  id.  536.  Clark  v.  Gifford, 
10  id.  310.)  See  also  ante,  note  888,  p.  1381,  et  seq.;  ante,  note  948,  p.  1388,  and 
post,  note  973,  p.  1453.)  In  Massachusetts,  if  a  deed,  with  the  regular  evidence  of 
complete  and  unqualified  execution  on  its  face,  hss  been  signed,  sealed,  and  delivered 
to  the  party ;  parol  evidence  of  a  contemporaneous  agreement  or  understand  io|;  thai  it 
should  not  lake  efiect  until  a  certain  event,  is  inadmissible,  as  going  to  vary  the  terms 
of  the  deed,  and  make  that  conditional  which  appeared  to  be  absolute.  (Semhk, 
Ward  V.  Lewis,  4  Pick.  518,  530.  Dix  v.  Otis,  5  id.  38.)  It  is  not  competent  to  es- 
tablish, under  pretence  of  delivery  as  an  escrow,  conditions  in  the  contract  ifself,  dif- 
ferent from  its  face,  and  repugnant  to  it.  (The  State  v.  Perry,  1  Wrigbt'a  Rtp. 
663,  667.) 

A  surety,  in  a  joint  and  several  bond,  it  has  been  held,  may,  when  sued,  show  that  he 
signed  it  on  condition  that  others,  beside  those  whose  names  are  to  it,  would  execute 
it,  and  that  their  signatures  were  not  procured.  (United  States  v.  Leffler,  11  Peters' 
Rep.  86.)  The  principal  was  entrusted  to  procure  the  signatures,  in  this  case ;  and 
it  does  not  appear  that  the  obligees  were  in  any  manner  apprized  of  the  cooditu>oal 
delivery.    In  Louisiana,  a  similar  point  arose,  and  the  court  hekl,  that  as  there  wu 
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nothing  on  the  face  of  the  bond  showing  that  other  signatures^  were  intended,  the 
surety  eould  not  avail  himself  of  the  breach  of  trust  on  the  part  of  the  principal,  t6 
defeat  a  recovery  by  the  obligees.  (Police  jury  v.  Haw,  1  Mill,  Lou.  Rep.  41.)  See 
further  in  relation  to  delivery,  post,  note  979,  p.  145S,  4.) 


NOTE  970— p.  552. 


Rex  7.  Matttngley,  and  Rex  ▼.  OIney,  cited  in  the  text,  art  assignable  to  the  prin- 
ciple of  the  cases  ante,  note  965,  p.  1444,  allowing  strangers  to  show  the  real  na- 
ture of  the  transaction,  in  order  to  resist  an  injurious  operation  of  the  deed  upon  their 
interests. 


NOTE  971— p.  552. 


The  Use  of  Small  v.  Allen,  stated  in  the  text,  is  one  of  those  where  direct  proof 
of  intention,  as  an  independent  fact,  may  be  given,  agreeable  to  the  doctrine  stated 
ante,  note  848,  p.  1987,  8.  As  to  the  qualifications  under  which  declarations  of  the 
party,  indicative  of  the  real  intention,  are  admitted  in  such  instances,  see  ante,  note 
4S1,  p.  646,  7.  Also  Doe  v.  Hardy,  1  Mann.  &  Ryl.  525.  In  respect  to  various 
circumstances,  proper  to  be  proved  and  considered  in  these  cases,  see  Davis  v.  Cal- 
vert, 5  Gill  &  John.  369.  The  case  of  Filmer  v.  Gott,  stated  at  p.  551  of  the  text, 
was  a  case  in  chancery,  of  the  same  general  character  with  Small  v.  Allen.  In  both, 
the  fraud  complained  of  related  to  the  execution. 


NOTE  972— p.  559. 

We  saw  ante,  note  964,  p.  1442,  that  as  between  the  parties,  and  for  the  ob- 
ject of  maintaining  the  character  of  the  deed,  as  imported  by  its  operative  words,  the 
ooosideration  clause  is  conclusive.  If  the  execution  of  the  deed  is  admitted, 
they  shall  not  be  allowed  to  vary  the  uses  and  purposes  therein  expressed. 
(See  Tribble  v.  Oldham,  5  J.  J.  Marsh.  144.)  Fraud  in  the  execntion,  however, 
maybe  set  up  by  a  party;  (ante,  note  969,  p.  1449;)  and  as  that  issue  raises 
the  question  of  intention  as  an  independent  fact,  the  consideration  clause  is  of 
course  open  to  enquiry.  So  it  is  open  as,  to  strangers  in  various  instances,  who 
may  be  interested  in  probing  the  real  nature  of  the  transaction,  with  a  view  of  es- 
tablishing that  the  deed  was  made  to  defraud  creditors,  &c.  In  these  and  tiie  like 
cases,  it  seems,  the  rule  propounded  in  the  text  applies ;  and  the  party  setting  up  the 
assailed  deed,  shall  not  be  allowed  to  support  it  by  showing  a  dijftreni  consideration. 
Clarksoti  v.  Hanaway,  cited  in  the  text,  is  an  instance  where  fraud  in  the  execution 
was  alleged  as  between  the  parties.  The  consideration  expressed  was  adjudged  en- 
tirely inadequate,  and  the  defendants  thereupon  sought  to  maintain  the  deed  as  hav- 
ing been  given  mainly  upon  a  consideration  of  ancther  tpedes,  viz.  a  consideration  of 
Uood ;  but  this  the  court  held,  could  not  be  done.    Watt  v.  Grove,  2  Scho.  &  Lef. 
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492k  oootaim  various  dicta  to  the  same  effect,    <*  It  would  be  extrenieW  dangerous,'* 

said  the  Lord  Chancellor  io  that  case,  **  to  allow  an  impeached  deed  to  be  aupported 
by  evidence  of  cousideratioos  wholly  different  from  those  alleged  in  it."  (Id.  500, 1.) 
In  BridgmanV.  Green,  ft  Yes.  sen.  628,  the  question  arose  whether  a  deed  importing 
a  money  consideration,  could,  when  assailed  by  the  grantor  for  fraud,  andihe  iDOoey 
consideration  disproved,  be  supported  as  a  deed  of  gift : — And  held,  that  it  couVl  not. 
Doe,  dem.  Roberts,  v.  Hannaway,  cited  in  the  text,  seems  referrible  directly  to  the 
principle  of  the  cases,  ante,  note  967,  p.  1446,  which  hold,  that  a  party  toanexeeaied 
agreement  shall  not  avoid  it  by  alleging  his  own  turpitude  or  illegal  act 

The  English  decinons  therefore,  whatever  may  be  said  of  their  dieta^  do  not  ap- 
pear to  have  gone  beyond  the  poiut  of  disallowing  proof  to  show  a  coosideratkn  of 
a  different  species,  so  as  thereby  to  change  the  nature  of  the  deed.  For  instaace, 
where  a  deed,  under  such  circumstances,  imports  a  bargain  and  sale  merely,  and  the 
consideration  mentioned  is  disproved,  or  turns  out  so  entirely  inadequate  as  to  niie 
the  presumption  of  fraud,  it  shall  not  be  supported  by  proof  that  it  was  intended  to 
operate  as  a  voluntary  conveyance,  &c. 

The  question,  liow  far  extrinsic  enquiry  in  support  of  a  deed  thus  assailed  may  ^, 
has  been  considerably  discussed  in  the  American  courts.  In  Hinde's  lessee  v.  Loog- 
worthy  11  Wheat  199,  a  deed  importing  a  voluntary  cotweyance  from  a  father  to  bit 
son,  was  assailed  by  a  creditor  of  the  father  on  the  ground  of  its  having  been  gives 
to  screen  the  property  from  being  made  liable  for  the  father's  debts.  The  party 
claiming  under  the  deed,  in  order  to  repel  the  fraud,  offered  to  show,  among  other 
things,  that  the  father  was  indebted  to  the  son  in  an  amount  equal  to  tlie  value  of  the 
property  conveyed.  The  court  held  the  evidence  admissible,  on  the  ground  that  it 
might  conduce  to  rebut  the  idea  offratid  in  fact,  or  the  intention  to  defraud.  The 
father,  they  safd,  might  have  "sold  the  land  to  his  son,  or  a  stranger,  for  a  valuable 
consideration,  and  given  a  good  title  for  the  same,  although  his  debts  might  have 
been  double  in  amount  to  the  value  of  his  property,  unless  his  creditors  had  acquired 
a  lien  upon  it.  It  would  have  been  no  fraud  in  judgment  of  law  against  his  creditots, 
for  him  to  have  paid  one,  and  left  the  others  unpaid.  Had  the  evidence  been  ofiered 
for  the  purpose  of  showing  that  the  deed  was  given  for  a  wiiuable  eonnderatioHt  and 
in  satisfaction  of  a  debt  due  from  th6  father  to  the  son,  and  not  for  the  ooosideratiao 
of  hne  and  affection ^  as  expressed  in  the  deed,  it  might  well  be  considered  as  cootra- 
dicting  the  deed.  It  would  then  be  substituting  a  vahuAle  for  a  good  considentioB, 
and  a  violation  of  the  well  settled  rule  of  law,  that  parol  evidence  is  inadmiesiUe  to 
annul,  or  substantially  vary,  a  written  agreement*"  They  then  observed,  that  sach 
was  not  ibe  object  of  the  evidence — that  the  adverse  party  having  gone  into  proof  of 
circumstances  out  of  the  deed,  which  were  insisted  upon  as  evidence  of  a  fraudulent 
intention,  the  evidence  of  the  father's  indebtedness  to  his  son,  was  to  meet  the  pre- 
sumption thus  raised.  The  evidence  to  show  the  fraud,  they  added,  and  that  which 
was  offered  to  repel  ii^  **  related  to  eoUateral  and  independent  Acts,  unoooBected  with 
the  deed,  and  could  not,  therefore,  in  any  manner,  vary  or  alter  its  terms."  (Id.  214, 
315.)  It  is  difficult  to  perceive  the  relevancy  of  the  enquiry  above  allowed,  unless  for 
the  purpose  of  showing  that  the  property  conveyed,  went,  in  some  shape,  to  cancel  the 
aon's  indebtedness,  and  thus  to  relieve  the  residue  of  the  father's  estate,  quondk^; 
and  in  that  view,  it  certainly  requires  a  very  Subtle  discrimination  to  discern  the  di»- 
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tinctioo  upon  which  the  court  proceeded.  In  Blaf  yUiDd,  a  deed  aeniled  on  the  ground 
of  fraud  against  creditors,  expressed  a  money  consideration  which  had  never  passed ; 
and  the  party  claiming  under  it  sought  to  support  it  by  proof  that  the  true  considera- 
tion was  marriage ;  but  held,  that  this  could  not  be  done,  though  both  considerations 
were  vtdiuAk.  (Bella  v.  The  Union  Bank  of  Maryland,  1  Harr.  &  Gill.  175.) 
Qii^re,  whether  an  additional  money  consideration  could  be  shown.  (Id.)  In  Mas-, 
sachusetts,  the  rule  seems  to  be  different ;  and  any  consideration  of  the  same  general 
species  may,  it  seems,  be  proved,  to  sustain  the  deed  under  such  circumstances.  Ac- 
cordingly,  where  a  deed  expressing  a  consideration  of  money  was  attacked  by  credi- 
tors; held,  that  parol  evidence  was  admissible  to  show  the  real  consideration  to  have 
beeo  the  release  of  a  right  of  dower.  (Bullard  v.  Briggs,  7  Pick.  Rep.  5S3.  See 
Johns  V.  Church,  IS  id.  557,  561.)  The  same  doctrine  prevails  in  Pennsylvania. 
(Jack  V.  Dougherty,  8  Watts'  Repb  151.)  In  Virginia,  where  a  deed  purporting  on 
its  face  to  have  been  made  in  consideraUon  of  *'  natural  k)ve  and  affection,"  and  also 
of  *'  one  dollar,"  was  assailed  on  the  ground  of  fraud  as  against  creditors;  held,  tiiut 
parol  proof  of  other  vahuAle  considerations,  besides  the  nominal  one  expressed,  was 
adffiifsibie  to  sustain  it.  (Harvey  v.  Alexander,  1  Rand.  Rep.  319.)  Quere,  how- 
ever, if  the  Consideration  sought  to  be  proved  had  been  of  a  different  ipeeiet  from  the 
ooe  expressed.  (Id.  See  Eppes  v.  Randolph,  2  Call's  Rep.  103.  Duval  v.  Bibb, 
4Heo.&Munf.  113.)  So  in  Ohio.  (Steele  v.  Worthiogton,  3  Hamm.  Rep.  183, 
185.)  lo  New- York,  a  deed  expressing  a  money  consideration  was  assailed  by  credi- 
tors, aod  it  turning  out  that  the  consideration  mentioned  was  inadequate;  held,  that 
il  could  not  be  supported  by  proof  of  its  having  been  intended  as  a  gif^  or  voluntary 
conveyance.  (Hildreth  v.  Sands,  3  John.  Cb.  Rep.  35.)  As  to  the  doctrine  on  this 
subject  in  Vermont,  see  Brackett  v.  Wait,  6  Verm.  Rep.  436,  7.  See  also  as  to  the 
doctrine  in  Alabama,  Brooks  v.  Maltbie,  4  Stew.  &  Porter,  96  et  seq.,  and  Mead  v. 
Sieger,  5  Porter's  R.  498,  et  aeq. 


NOTE  973— p.  553. 


The  date  is  regarded  as  one  of  the  formal  parts  of  a  deed.  It  is  no  mora  than 
prima  facie  evidence  of  the  actual  time  of  delivery,  and  may  be  contradicted.  (Lee 
V.  Massachusetts  Fire  Ins.  Co.,  6  Mass.  Rep.  308.  Harrison  v.  Trustees  of  Phil- 
lips' Academy,  13  id.  456.  Maynard  v.  Maynard,  10  id.  456.  Fairbanks  v.  Metcalf, 
8  id.  380.  Hatch  v.  Hatch,  9  id.  307.  Pcnniman  v.  Barrimore,  6  Mart  Lou.  Rep. 
494.  Solomon  v.  £vans,  3  McCord's  Rep.  374.  Jackson,  ex  dem.  Hardenbergh,  v. 
$c^nntalrer»  3  John.  Rep.  330.  Barrymore  v.  Jay,  3  McCord's  Rep.  38.  Fox  v. 
Palmer,  3  Dall.  Rep.  314.  Thompson  v.  Gray,  3  Stew.  ^  Porter,  64, 65.  Perrin  v. 
Broadwell,  3  Dana's  Rep.  596,  7.  Churchill  v.  Bailey,  1  Sbepley's  Rep.  64.  Hall 
v.Benner,  1  P«nnsiv.  R.  403.  Green's  trustees  v.  Robinson,  1  Wright's  R.  436.  Allen 
▼.  Rhodebaugh's  adm'r,  id.  333.  Higdon's  heirs  v.  Higdon's  devisees,  6  J.  J.  Marsh. 
51.)  Indeed,  all  facts  relating  to  the  point  of  execution,  whether  tending  to  show*the 
time  of  delivery  merely,  or  that  the  delivery  was  in  the  nature  of  an  escrow,  or  to  dis- 
prove it  nltogether,  may  in  general  be  shown,  notwithstanding  any  thing  appearing  on 
the  act  of  Uie  deed.  (See  ante,  note  948,  p.  1388 ;  also  ante,  note  969,  p.  1450.)  So  aa 
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to  the  place  of  execution,  if  that  becomes  material    (Keya  ▼.  Powell,  9  Lm.  Rq). 
(Curry)  572.) 

This  freedom  of  enquiry  is  involved  in  roost  of  the  cases  ante,  note  888,  p.  1381, 
where  we  considered  various  ingredients  in  the  constitution  of  complete  delivery.  We 
saw  by  several  cases  at  pp.  138S,  4,  5,  6,  of  that  note,  that  the  fact  of  a  deed  being 
acknowledged  and  recorded,  is  not  conclusive  evidence  of  delivery.  See  to  S.  P., 
Jackson,  ex  den^.  Hopkins,  V.  Leek,  13  Wend.  105.  Jackson,  ex  dem.  Tenfiyck, 
V.  Perkins,  2  id.  S08.    Powers,  v.  RusseD,  IS  Pick.  69. 

We  saw  too,  in  the  same  note,  that  the  question  of  delivery  was  one  involving  the 
consideration  of  both  acts  and  motives ;  in  other  words,  "  both  overt  and  mental 
acts ;"  (per  Shaw,  C.  J.,  I'S  Pick.  75 ;)  and  that  the  intention  of  the  grantee  as  well  as 
grantor  was  requisite.  (Owiogs  v.  Grubb's  adm'r,  6  J.  J.  Marsh.  33,  3.)  Id  Yerawnt, 
it  has  been  laid  down,  that  a  deed  of  gifl  to  a  wife  during  coverture,  if  accepted  by 
her  husband,  is  accepted  by  her,  and  that  her  refusal  apart  from  her  husband  can 
be  of  no  consequence.    (Brackett  v.  Wait,  6  Verm.  Rep.  411,434.) 

If  there  is  no  date  to  a  will,  you  may  show  the  true  time  of  execution ;  and  where 
there  is  a  date,  you  may  show  that  a  mistake  was  made  in  it  (Deakins  v.  Holliii  7 
6ill&  John.  311.) 


NOTE  »74^p.  554. 


The  doctrine  of  annexing  customary  incidents  to  a  lease,  the  lease  itself  being  silent 
in  respect  to  them,  was  very  clearly  recognized  in  Dorsey  v.  Eagle,  7  Harr.  &  Gill, 
821,  a  case  very  similar  to  the  one  put  in  the  text.  And  though  the  lease  there,  con- 
tained a  general  reference  to  the  regulations  of  the  manor,  yet  it  was  conceded  on  aQ 
sides,  and  expressly  affirmed  by  the  court,  that  without  such  reference,  parol  evidence 
would  have  been  admissible  of  the  manorial  custom  for  the  tenant  to  remove  the 
away-going  crop.  (Id.  881.)  So  also  in  Stultz  v.  Dickey,  5  Binn.  Rep.  285;  and 
see  Dieffedorf  v.  Jones,  stated  per  Yeates,  J.,  id.  1289,  and  in  Carson  v.  Blazer,  2id. 
497.  Independent  of  any  such  custom,  it  seems  clear,  that  where  the  termination  of 
the  lease  is  certain,  as  was  the  case  in  the  above  instances,  the  tenant  would  have  no 
such  right.    (Whitmarsh  v.Cutting,  10 John. Rep. 360.) 

In  Pennsylvania,  a  custom  of  a  particular  place  for  a  landlord  to  enter  for  breach  of 
a  condition  in  a  manner  different  from  that  authorized  by  the  common  law,  or  the 
terms  of  the  deed,  is  inadmissible.    (Stoever  v.  Whitman,  6  Binn.  Rep.  416.) 

The  tenant's  right  to  the  away-going  crop,  as  founded  upon  custom,  was  recognised 
by  the  supreme  court  of  the  United  States  in  Van  Ness  v.  Pacard,  3  Petcre*  Rep. 
187.  And  there  it  was  held,  that  a  local  custom  in  the  city  of  Washington,  for  ten- 
ants to  remove  certain  buildings  erected  by  them,  might  be  proved.  (Id.  148.  See 
Woodfall's  Landlord  and  Tenant,  318.  Bull.  N.  P.  34.  See  further,  Story's  Coofl.  of 
Laws,  386.) 

The  doctrine  in  the  text  has  been  recognized  and  acted  upon  in  various  finglisb 
cases,  beside  those  noticed  by  our  author.  The  principal  difficulty  in  its  applieatioD 
has  been  to  determine,  when  these  incidents  may  be  regarded  as  excluded  by  the 
terms  of  the  lease.    The  general  rule  seems  to  be,  that  the  custom  is  admissihle  no- 
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less  ineomiBtent  with  the  written  imtniment  It  need  not,  however,  exclude  it  in  ex- 
preaB  language,  as  seems  to  have  heen  erroneously  assumed  in  Senior  v.  Armytage. 
(See  Hutton  v.  Warren,  1  M.  &  W.  4.)  In  Senior  v.  Armytoge,  (1  Holt's  N.  P.  R. 
197,)  evidence  was  admitted  of  a  customary  right  to  compensation  for  an  away-going 
crop,  though  the  instrument  of  demise  contained  an  express  stipulation,  that  all  the 
manure  made  on  the  farm  should  be  spent  on  it,  or  leA  at  the  end  of  the  tenancy, 
without  any  compensation  being  paid.  Such  a  stipulation  certainly  does  not  exclude, 
by  implication,  the  tenant's  right  to  receive  a  compensation  for  seed  and  labor.  (Per 
Curiam,  in  Hutton  v.  Warren,  supra.)  In  Webb  v.  Plummer,  cited  in  the  text,  there 
was  a  claim  of  a  customory  allowance  for  foldage,  (a  mode  of  manuring  the  ground,) 
but  there  being  an  express  provision  for  some  payment  on  quitting,  ibr  the  things 
coveaanted  to  be  done,  and  an  omission  of  foldage ;  held,  that  the  customary  obliga* 
tion  to  pay  for  the  latter,  was  excluded.  (2  Barn.  &  Aid.  746.)  In  Holding  v.  Pig- 
gott,  7  Bing.  465,  a  lease  contained  stipulations  limiting  the  quantity  of  grain  that 
should  be  grown  on  the  farm,  and  directing  that  the  land  should  be  summer-fallowed, 
sod  that  the  tenant  should  spend  all  the  fodder,  hay,  straw,  turnips,  &c.  on  the  premi- 
ses; and  held,  that  the  custom  of  the  country,  which  would  give  the  tenant  a  right  to 
the  away-going  crop  of  wheat  afler  a  crop  of  turnips,  was  not  excluded,  though 
such  crop  had  been  grown  in  violation  of  the  covenant  to  leave  the  land  summer-fal- 
lowed. The  court  said,  these  were  Stipulations  as  to  the  te^'ms  of  holding,  not  as 
to  the  terms  of  quitting.  In  Roberts  v.  Barker,  I  Cromp.  &  Meason,  805,  the  ten- 
ant claimed  compensation  for  manure  left  on  the  farm,  under  a  custom  .which  bound 
the  away-going  tenant  to  leave  the  manure,  and  under  which  he  was  entitled  to  be 
paid  Ibr  it  by  the  landlord,  or  the  mcoming  tenant.  The  lease  contained  a  condition, 
that  the  manure  should  not  be  sold  or  taken  away,  but  should  be  left  to  be  expended 
on  the  land,  by  the  landlord  or  incoming  tenant.  Lord  Lyndhurst,  in  delivering  the 
judgment  of  the  court  that  the  custom  of  the  country  was  excluded,  said — *'  if  the 
parties  meant  to  be  governed  by  the  custom  in  this  respect,  there  was  no  necessity  for 
any  atipulatwn,  as,  by  the  custom,  the  tenant  would  be  bound  to  leave  (he  manure, 
and  would  be  entitled  to  be  paid  for  it  It  was  altogether  idle,  therefore,  to  provide 
for  one  part  of  that  which  was  sufficiently  provided  for  by  the  custom,  unless  it  was 
intended  to  exclude  the  other  part."  Hutton  v.  Warren,  supra,  was  a  case  in  which 
the  plaintiff  held  under  a  lease  of  the  glebe  land  and  tithes  of  a  parish ;  the  lease  con- 
tained a  stipulation,  that  the  plaintiff  should  spend  and  consume  three  parts  in  four  of 
the  manure  arising  from  the  tithes,  as  well  as  from  the  glebe  land,  on  the  glebe,  and 
leave  on  the  land  all  the  manure  not  spread  or  bestowed  on  the  premises,  for  the  use 
of  the  landlord,  he  paying  a  reasonable  price  ibr  the  same ;  and  held,  that  the  custom 
of  the  country,  giving  an  away-going  allowance  for  seed  sud  labor,  was  not  excluded. 
Parke  B.  giving  the  judgment  of  the  court,  said^"  the  question  is,  whether,  from  the 
terms  of  the  lease,  it  can  be  collected  that  the  parties  intended  to  exclude  the  custom- 
try  obligation  for  seed  and  labor."  The  court  considered  the  stipulation,  obliging  the 
tenant  to  lay  out  the  manure  arising  from  the  tithes,  as  imposing  a  new  obligation  on 
die  tenant,  dehors  the  custom,  and  as  qualifying  the  obligation,  by  an  engagement  on 
the  landlord's  part  to  give  a  remuneration,  by  re-purchasing  a  part  of  the  produqe  in 
a  particular  way.  "It  is  by  no  means,"  said  the  court,  "to  be  inferred  from  this  pro- 
viabn,  that  this  is  the  only  compensation  which  the  tenant  is  to  receive  on  quitting. 
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If,  indeed,  there  had  been  a  eoyenant  by  the  tenant  to  plough  and  aow  i  certRin  |»^ 
tion  oftbe  demised  land  in  the  last  year,  being  such  as  the  custom  of  the  ooontiy  requir- 
ed, he  being  paid,  on  quitting,  for  the  plonghiog;  or  to  plough,  sow,  and  mmt,  he 
being  paid  ibr  th^  manuring;  the  principle  of  ttprettwn  faeU  eeuare  (aatit»,wlueh 
governed  the  decision  of  Webb  ▼.  Plummer,  would  have  applied ;  but  thaisiMrtthe 
case  here.  The  custom  of  the  country,  as  to  the  obligation  of  the  tenant  toptou^ 
and  sow,  and  the  corresponding  obligation  of  the  landlord  to  pay  for  such  piou^knog 
and  sowing,  in  the  last  year  of  the  teno,  is  in  no  way  varied.  The  only  alteration 
made  in  the  custom,  is,  that  the  tenant  is  obliged  to  spend  more  than  the  produce  of 
the  farm  on  the  premises,  being  paid  for  it  in  the  same  way  as  he  would  have  been  paid 
for  that  which  the  custom  required  him  to  spend."    (1  M.  &  W.  466.)  ' 

This  doctrine  of  annexing  customary  incidents  has  been  applied  to  other  transactioM 
of  life,  in  which  known  usages  have  been  established.  It  constitutes  an  exception  to  the 
general  rule,  that  an  instrument,  complete  on  its  fiice  in  all  its  parts,  and  importiogto 
be  the  exclusive  expositor  of  the  sense  of  the  parties,  shall  not  receive  additions  froo 
parol  evidence.  The  cases  go  on  the  principle  of  a  presumption,  that,  in  such  transac- 
tions, the  parties  did  not  mean  to  express  in  writing  the  whole  of  the  contract  hj 
which  they  intended  to  be  bound,  but  to  make  a  contract  in  reference  to  these  knows 
usages:  (Per  Parke  B.  delivering  the  judgment  of  the  court,  in  Hutton  v.  Warren,! 
M,  &  W.  466.  See  also  per  Savage,  C.  J.  in  Boorman  v.  Johnston,  13  Wend.  574.) 
The  cases  cited  ante,  note  957,  p.  1408,  et  seq.,  will,  many  of  them,  be  seen  to  be  cases  in 
which,  on  the  principle  above  mentioned,  incidents  were  annexed  to  contracts  of  va- 
rious kinds,  commercial,  and  otherwise.  And  though  the  admissibility  of  usage  for 
this  purpose  has  sometimes  been  regretted  in  England,  (see  p.  556,  7,  of  the  textj 
yet,  it  is  sanctioned,  both  there  and  in  this  country,  by  a  current  of  authority  which 
it  would  be  now  presumptuous  to  question.  Indeed,  if  the  subject  were  retintegra,  it 
would  be  difficult  to  show  why  this  evidence  should  be  excluded  on  principle.  In  al- 
most every  country,  certain  customs  have  grown  up  and  incorporated  themseWa  with 
the  general  law,  which  not  merely  add  incidents  to  contracts,  respecting  which  the 
latter  are  silent,  but  oHen  supply  a  meaning  apparently  in  direct  contradiction  of  the 
terms  used.  For  example,  a  note  is  drawn,  payable  on  ita  face  in  sixty  days;  yet,  a 
law,  founded  in  commercial  usage  and  convenience,  steps  in  and  construes  the  note  ai 
payable  in  sixty  three  days.  The  parties  are  supposed  to  contract  in  reference  to  the 
law,  as  it  exists  at  the  time;  and  the  only  difference  between  taking  that  general  law, 
and  a  custom,  in  connexion  with  the  writing,  is,  that  the  latter  is  a  binding  law  on 
particular  persons,  places  or  things ^  and  though  there  are  some  exceptions,  yet,  in 
many  cases,  the  maxim  eu^essumfacit  eessare  taeitum,  applies  as  well  to  an  incident 
sought  to  be  annexed  to  a  contract  by  the  general  law,  as  by  a  apecial  local  cusioffl. 
See  Davies'  Rep.  87.  Per  Savage,  C  J.  in  Boorman  v.  Johnston,  13  Wend.  566, 
574.  Per  id.  in  Wilcox  v.  Wood,  9  Wend.  849.  Story's  Confl.  of  Laws,  «25, 6, 7. 
Per  Parris,  J.  in  Heald  v,  Cooper,  8  Greenl.  Rep.  84,  85.  See  Doe,  dem.  DaggeM, 
V.  Snowden,  3  Black.  Rep.  1235.  Williams  v.  Oilman,  8  Greenl.  Rep.  85.  Lawrence 
V.  McGregor,  I  Wright's  Rep.  199.  Cherry  v.  Holly,  14  Wend.  Rep.  36.  Barber 
v.  Brace,  8  Conn.  Rep.  9.    Ante,  note  957,  p.  1418,  et  seq. 
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NOTE  976— p,  654. 

It  M  8til]  doubtful,  notwhbstaDding  the  observations  in  the  text,  whether^the  English 
courts  would  exclude  evidence  of  the  custom  and  usage  of  the  country,  &r  the  pur- 
poM  of  ahowiog  that  Michaelmas  or  Lady  Day,  in  a  demise,  even  though  it  were  by 
deed,  nieant  Old  Michaelmas,  or  Old  Lady  Day.  At  all  events,  no  deeuion  has  as 
yet  gone  that  length.  In  Doe,  dem.  Spicer,  v.  Lea,  cited  in  not^  (3)  of  the  text,  the 
evidence  was  not  of  this  character,  but  of  intention  as  an  independent  fact ;  and, 
therelore,  was  of  course  inadmissible.  (See  ante,  note  948.)  The  subsequent  case 
cTDoe,  dem.  Hall,  v.  Benson,  cited  In  note  (4)  of  the  text,  shows  that  th«  statutory  al- 
teration of  the  style,  has  not  given  a  conclusively  arbitrary  signification  to  the  words 
dengoating  difierent  periods  of  the  year.  Indeed,  the  very  ground  of  decision  in  the 
latter,  was,  that  the  term  Lady  Pay  was  ambiguous,  and  therefore  explainable  by 
VMfe.  See  also  S.  P.  in  Farley,  ex  dem.  Mayor,  &c.  v.  Wood,  1  Esp.  Rep.  198. 
Tiie  dioa  in  Doe,  dem.  Hall,  v.  Benson,  by  which  the  judges,  in  order  to  get  found 
the  determinatioD  in  Doe,  dem.  Spicer,  v.  Lea,  attempted  to  distinguish  between  a 
IsMuig  by  deed  and  by  parol,  must  certainly  be  taken  with  very  material  qualifications. 
For  we  have  seen  various  cases  ante^  note  967,  p.  1408,et8eq.,  where  evidence  of  u^ge 
'*w  held  admissible  to  explain  deeds,  as  well  as  other  writings.  (And  see  the  cases  in 
^nsxt  preceding  note.)  .  Nor  is  it  easy  to  discern  upon  what  principle  such  words 
^  Micbaefanas,  Lady  Day,  &c.,  shall  be  regarded  as  of  flexible  import,  when  spoken 
^oenAff  while,  if  the  same  words  are  written,  and  the  writing  authenticated  by  a  seal, 
^  are  to  be  treated  as  having  tost  their  ambiguous  character,  and  become  absolute- 
ly fixed  and  unoontroUable  in  their  meaning.  The  oases  ante,  note  953,  p.  1395, 
■bowing  how  words  used  in  written  instruments  of  all  kindd  are  to  be  understood^ 
"ccn  practiiially;  if  not  expressly,  at  variance  with  such  a  notion.  It  is  true,  where 
the  leasing  is  by  parol,  whatever  passed  between  the  parties  connected  with  their  ne- 
SP'tiation,  may  b6'  proved,  by  way  of  ascertaining  their  real  intention ;  otherwise, 
however,  where  the  leasing  has  been  by  writing ;  for  then  the  range  of  extrinsic  en- 
^f»*y  is  limited  to  an  ascertainment  of  the  meaning  of  the  writing.  Considering,  there- 
fote,  the  nature  of  the  evidence  oflfered  in  Doe,  dem^  Spicer,  v.  Lea — that  it  was  for- 
^  to  the  purposes  of  interpretation — designed  to  show  the  intent  of  the  parlies,  in- 
dependent of  the  deed,  instead  of  explaining  the  meaning  of  the  words  in  it — it  is 
^^7  qoestioBable  if  the  court  would  have  decided  in  the  same  way,  had  the  evi- 
^ci^  been  of  circumstances  collateral  to  the  question  of   intent,   as   custom  or 

1^9  dem.  Peters,  v.  Hopkinson,  S  Dowl.  k,  Ryl.  507,  seems  entirely  anomalous. 
There  the  court  are  reported  to  have  held,  that  the  demise  being  by  writing  not  under 
*^  parol  evidence  was  admissible  to  prove  '<  that  the  real  understanding  between  the 
Parties  was,  that  the  tenancy  should  commence  st  Old  Lady  Diay,"  though  the  ex- 
presflbn  in  the  demise  wss  general,  *'  from  Lady  Day."  The  decision  looks  very  much' 
lilte  authorizing  proof  of  what  the  parties  intended,  as  contradistinguished  from  an  aa- 
cerliittment  of  tiie  intent  expressed  by  the  writing.  It  has  been  suggested,  however, 
^  the  case  is  mis-reported,  and  that  the  evidence  offered  was  probably  of  a  usage 
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or  cuatom.    (3  Phill.  Ey,  754,  5,  note  (S,)  8th  Lond.  ed.)    See  Doe,  dm  Dagget,  v. 
Snowden,  SBlack.  Rep.  1394. 

In  New-Tork,  parol  evidence  of  a  local  custom,  in  the  city  of  Albany,  thataleaae, 
which  in  its  terms  defines  the  time  of  holding  to  commence /rom  the  first  ds^ff  Mag 
in  one  year,  and  to  continue  to  tktfint  day  of  May  in'  the  succeeding  year,  expirea  at 
noon  of  the  last  day,  is  admissible.  Thelease  was  in  writing ;  but  whether  aeakd  or  on- 
sealed,  does  not  distinctly  appear.  The  opinion  of  the  court,  however,  pn>oecdi,it 
seems,  in  disregard  of  any  such  distinction.  (Wilcox  T«.Wood|  9  Wend.  S46.)  See 
Maiy  Lace's  case,  4  City-HaU  Rec.  isa 


NOTE  976— p.  655. 


The  maker  of  a  promissory  note,  notwithstanding  the  usual  expression  of  womda* 
ation^  such  as  *'  for  value  received,"  &c.,  may  show,  as  against  the  payee  or  other 
person  standing  in  the  same  situation,  that  the  note  was  given  withoat  considentioo; 
or  that  the  consideration  has  failed ;  or  that  a  fraud  in  respect  to  it  was  practiied 
upon  him  by  the  other  party;  or,  (under  the  limitations  adverted  to  ante,  note  9(7, 
p.  1446,)  that  the  consideration  was  illegal.  The  .apparent  diversities  among  the 
cases,  as  to  the  right  of  setting  up  defences  of  this  sort,  in  actions  brought  to  recover 
upon  notes,  need  not  be  here  noticed.  They  are  referrible,  not  to  any  principle  coa- 
nected  with  the  doctrine  of  parol  evidence  to  vary  written  instruments,  but  to  the  pe- 
culiar policy  of  different  courtb  on  the  subject  of  trying  both  matters  in  the  same  suit. 
The  following  are  among  the  numerous  American  cases  relating  to  the  mbove  general 
doctrine.  Goddanl  v.  CuttQ,  2  Fairf.  Rep.  440.  Means  v,  Brickell,  3  HiU's  Rep. 
657.  Schoonmaker  V.  Roosa,  17  John.  Rep.  301.  Pearson  v.  Pearson,  7  id.  96. 
TenEyckv.Vanderpoel,  8id.  129.  The  People  v.  Howell,  4  John,  Rep.  396. 
Fink  V.  Cox,  18  id.  145.  Mattocks  v.  Owen,  5  Verm.  Rep.  4SL  Vineeat  v. 
Groom,  1  Terg.  Rep.  430.  Baker  v.  Matlack,  1  Ashm.  Rep.  68.  Plumer  V.  Smith, 
5  N.  Hamp.  Rep.  553.  The  People  v.  Niagara  C.  P.  13  Wend.  346.  Spalding  v. 
Vandercook,  3  id.  431.  Burton  v.  Stewart,  3  id.  338.  Reab  v.  McAllister,  8  id.  109. 
City  Bank  v.  Barnard,  1  Hall's  Rep.  N.  T.  C.  P.  70.  TaUman  v.  Gibson,  id.  30B. 
Fulton  Bank  v.  Phoenix  Bank,  id.  563.  Vallett  v.  Parker,  6  Wand.  615.  Stewoa 
V.  Mclntire,  3  Shepl.  Rep.  14.  Smith  v.  Hiscock,  id.  449.  Fuisom  v.  Muasey,  8 
Greenl.  401.  Petrie  v.  Christy,  19  John.  Rep.  53, 4.  Rosa  v.  Brotherson,  10  Wend. 
85.  Trustees  of  Amherst  Academy  v.  Cowls,  6  Pick.  437.  Loffland  v.  Russell,  I 
Wright's  Rep.  438.  Holme  v.  Carpser,  5  Binn.  Rep.  469.  Jackson  v.  Heath,  1 
Bail.  Rep.  355.  Mims  v.  Whiddon,  3  id.  451.  SmKh  v.  Van  Loan,  16  Wend. 
659.  Johnston  v.  Dickson,  1  Blackf.  Rep.  856.  Bridge  v.  Hubbard,  15  Mass.  Rep. 
96.  Bacon  v.  Norton,  5  Day's  Rep.  138.  Payne  v.  Trezevant,  2  Bay's  Rep.  33. 
Ayer  V.  Hutchins,  4  Mass.  Rep.  370,  1,  3.  Thurston  v.  McKowo,  6  id.  438. 
Lee's  adm'r  v.  Ware,  1  Hill's  Rep.  315.  Bowers  v.  Hurd,  10  Mass.  Rep. 
437.  Greenleaf  v.  Cook,  3  Wheat.  13.  Smith  v.  Sinclair,  15  Mass*  Rep.  171. 
Lloyd  V.  Jewell,  1   Greenl.  Rep.  353.    Frisby  v.  Hoffnagle,  11  John.  Rep.  50. 
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Youni  V.  Grundy,  7  Cranch,  543.  Bliss  v.  Negiw,  8  Mass.  Rep.  46.  Still  v.  Rood, 
15  John.  Rep.  280.  Hawley  v.  Beeman,  2  Tyl.  Rep.  338.  Paine  v.  Culler,  18 
Wend.  605.  Morton  v.  Rogers,  14  id.  575.  Denniaon  v.  Brown,  3  Venn.  Rep.  170* 
Shepherd  v.  Temple,  8  N.  Hamp.  Rep.  455.  Perkins*  adm'r  v.  Bumford,  8  N. 
Hamp.522.  Bailey  v.  Foster,  9  Pick.  Rep.  189.  Evans  v.  Gray,  12  Mart  Lou. 
Rep.  478.  Grew  v.  Burditt,  9  Pick.  Rep.  265.  Barnum  v.  Barnum,  8  Ck^ao.  Rep. 
469.  Washburn  v.  Picot,  3  Dev.  Rep.  390.  Booker  Lastraiies,  2  Miller's  Lou.  Rep. 
53.  Russell  v.  De  Grand,  15  Mass.  Rep.  35.  Northampton  Bank. v.  Allen,  10  id. 
234.  Atwood  V.  Whittlesey,  2  Root's  Rep.  37.  Hammond  v.  Hof^ing,  13  Wend. 
505.  Bacon  v.  Norton,  5  Day's  Rep.  128.  Motte  v.  Dorrell,  1  McCord's  Rep. 
350.  Mitchell  y.  Preston,  5  Day's  Rep.  100.  Morton  v.  Legrand,  2  Litt.  Jlep.  326. 
Hovey  V.  Shumway,  1  Root's  Rep.  70.  Surlottv.  Pratt,  3  Marsh.  Ken.  Rep.  174. 
Lear  v.  Tarnet,  id.  419.  Fields  v,  Gorham,  4  Day's  Rep.  251.  Churchill  v.  Suter,  4 
Mass.  Rep.  156.  Tucker  v.  Smith,  4  Greenl.  Rep.  415.  Jones  v.  Hake,  2  John. 
Cas.  60.  Scott  V.  Lewis,  2  Conn.  Rep.  132.  Lloyd  v.  Keacb,  id.  175.  Harlan  ▼. 
Reid,  $  Hamm.Rep.  285.  Hill  v.  Buckminster,  5  Pick.  391.  Gates  .v.  Winsbw,  1 
Mass.  Rep.  65.  Lattin  v. Vail,  17  Wend.  188.  Thatcher  v.  Dinsmore,  5  Mass.  R.  802. 
Burroughs  v.  Nettles,  7  Lou.  Rep.  (Curry)  113.  Hightower  v.  Joy,  2  Porters  Rep. 
M3.  Boutelle  V.  Godwin,  9  Mass.  R.  254.  Hebert  v.  Landry,  3  Mill.  Lou.  Rep.  303. 
Roll  T.  Raquet,  4  Hamm.  Rep.  400.  Sylvester  v»  Orapo,  15  Pick.  92.  Jones  v. 
Caswell,  3  John  Rep.  29.  Irwin  v.  Potter,  2  Watu'  Rep.  271.  Payne  v.  Eden,  3 
Cain.  Rep.  213.  Waite  v.  Harper,  2  John.  Rep.  386.  Yeomans  v.  Chatterton,  9 
id.  295.  Loomis  v.  Pulvcr,  9  id.  254.  Wiggen  v.  Bush,  12  John.  Rep.  306. 
Little  y.  O'Brian,  9  Mass.  Rep.  423.  Swayze  v.  Hull,  8  Hakit.  Rep.  54.  Strong  v. 
Tompkins,  8  John.  Rep.  76.  Reed  ▼.  Pruyn,  7  id.  425.  Loye  v.  Palmer,  id.  159. 
Sioglelon  y.  Bremar,  1  Harp.  Rep.  201.  Rugley  v.  Davidson,  2  Rep..  Const.  Ct. 
So.  Car.  40.  Case  v.  Gerrish,  15  Pick.  49.  Dexter  v.  Clemans,  17  id.  175.  Aree- 
oaujc  V.  Jourdan^  8  Lou.  Rep.  (Curry)  310. 

"  It  may  be  shown  that  an  instrument,  though  it  has  the  form  of  a  promissory  note, 
was  never  given,  or  taken  and  received  as  such — tliat  it  was  put  into  the  hands  of  a 
third  person,  to  be  delivered  upon  a  contingency,  which  has  not  taken  place ;"  (per 
Weston  J.  in  Goddard  v.  Cutts,  2  Fairf.  Rep.  442;  see  Vallett  v.  Parker,  6  Wend. 
615;  Woodhull  v.  Holmes,  10  John.  Rep.  231 ;  I  Strange,  674 ;  Couch  v.  Meeker,  2 
Coon.  Rep.  202  ;  Bradley  v.  Bradley,  8  Verin.  Rep.  246;)  or,  "  that  it  was  taken 
from  the  maker  without  his  consent."  (Per  Weston,  J.  in  Goddard  v.  Cutts, 
supra.) 

'*Io  these  cases  it  would  appear,  that  the  parties  had  never  coipe  to  any  agreement 
which  would  give  to  their  contracts  a  subsisting  character.  The  consent  of  the  par* 
ties  necessary  to  their  validity  would  be  disproved."  (Per  Weston,  J.  in  Goddard  v. 
Cutts,  supra.) 

And  upon  the  same  principle,  it  may  be  shown  that  the  party  was  incapable  of  con- 
tracting, or  that  the  note  is  void  on  some  of  the  grounds  s^ted  ante,  note  969,  p. 
1445, 50,  with  respect  to  deeds ;  as  drunkenness,  lunacy,  duress,  infancy,  &c.  (Lee's 
adm'r  v.  Ware,  1  Hill's  Rep.  316.  Burroughs  v.  Richman,  1  Green's  Rep.  233. 
Rice  ▼•  Peet,  15  John.  Rep.  503.  Baxter  v.  Earl  of  Portsmouth,  5  Bam.  &  Cress. 
170,  8.  C.  7  Dowl.  &  RyL  614.    Grant  v.  Thompson,  4  Conn.  Rep.}  903.    Barrett 
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V.  Buxton,  9  Aik.  Rep.  167.  Stouffer  v.  Latshaw,  ^  Watts'  Rep.  165.  Swwy  ▼. 
Vair  Derhejf den's  adoi'r,  10  John's  Rep.  S4.  Wailing  v.  Toll,  9  id.  141,  n.  (s) 
FentoD  V.  White,  1  South.  Rep.  100.  Smith.v.  Mayo,  9  Mass.  Rep.  61  MirtiBr. 
Mayo,  10  id.  147.  Van  Winkle  v.  Ketchuin,  3  Cain«  Rep.  822.  Hitssej  ?.  Jeveti, 
9  Mass.  Rep.  100.) 

But  wtieh  once  a  note  "  has  been  made,  executed  and  delivered,  as  such,  H  ii  not 
admissible  by  law  to  look  for  any  of  its  tenns  aliunde.  They  can  be  proved  only  by 
the  instrument  itself."  (Per  Weston,  J.  in  Goddard  v.  Cutis,  supra.  See  Ahop  ▼. 
Goodwin,  1  Root's  Rep.  196.  Harris  v.  Gaston,  S  Bail.  348.)  Hence,  a  oote  pay- 
able "  on  demand,"  or  on  a  specified  day,  cannot  be  varied  in  its  operation  by  parol 
evidence  of  a  contemporaneous  agreement  that  the  principal  shoakl  not  be  called  ibr, 
so  k>ng  as  the  interest  was  punctually  paid ;  (Trustees,  kc.  v.  Stetson,  5  Pick.  5060 
or,  that  it  should  be  paid  at  another  time,  or  in  any  other  mode  than  is  imported  on  iti 
face.  (Woodbridge  V.  ISpooner,  1  Ghitty'sRep.661.  Gunningham  v.  Wardwell,  S 
Fairf:  466.  Dow  v.  Tuttle,  4  Mass.  Rep.  414.  Fitzhugh  v.  Runyon,  8  John.  Rep. 
375.  A^osely  v.  Hanford,  10  Barn.  &  Cress.  729.  Foster  v.  Jolly,  1  C.  M.  SiR* 
708.  Adams  v.  Wordley,  1  M.  &  W.  378.  Bradley  v.  Anderson,  5  Verm.  Bep. 
152.)  Nor  is  it  admissible  to  show  that  a  mistake  was  made  in  drawing  it,  in  respect 
to  the  time  or  manner  of  payment.  (Fitzhugh  v.  Runyon,  8  John.  Rep^  375.  Brad- 
ley V.  Anderson,  5  Verm.  Rep.  1 62.  I?ee  Brown  v.  Beebe,  1  D.  Chip.  Rep.  ttS. 
Per  Putnam,  J.  in  Grossman  v.  Fuller,  17  Pick.  174.)  Nor  can  the  sum  in  which  it 
is  made  payable  be  varied  by  parol,  except  upon  the  principle  of  showing  want, 
failure,  or  fraud,  as  to  the  con9ideratk>n.  (Downs  y.  Webster,  BnyU  Rep.  79.) 
The  same  rule  prevails  where  no  time  of  payment  whatever  is  specified,  in  which  case 
the  law  adjudges  it  payable  immediately ;  and  you  shall  not  give  evidence  of  any 
contemporaneous  or  anterior  parol  stipulation  between  the  parties  varying  its  kgat 
effect.  (Thompson  v.  Ketcham,  8  John.  Rep.  189.)  So  you  shall  not  control  the 
legal  eflfect  of  an  accepted  bill,  by  showing  a  contemporaneous  verbal  agreement  that 
it  was  to  be  paid  xxitof  a  particular  fund.  (Campbell  v.  Hodgson,  Gow,  74.)  h> 
England  it  has  beeu  held,  that  where  a  note  expresses  a  specific  consideration,  it  is 
not  admissible  to  show  a  consideration  inconsistent  with  the  one  expressed.  (See 
Woodbridge  v.  Spooncr,  1  Chitt.  Rep*  661.  Ridout  v.  Bristow,  1  Tyr.84.  S.C.  1 
C.  &J.  ^31.)  The  defendant  gave  the  plaintiff  a  note  for  $80,  which  expressly 
stated  that  the  same  was  **  Tor  the  hire  of  his  negro  man  A.  ;'*  and  held,  that  it  was 
not  competent  for  the  plaintiff  to  aver  and  prove  a  contemporaneous  verba)  pronis^ 
by  the  defendant  to  pay  an  additional  sum  if  cotton  should  bear  a  ceruiin  price* 
(Gaza  way  v.  Moore,  1  Harp.  Rep.  401 .)  So  an  agreement  of  the  maker,  made  at  the 
time  the  note  was  signed,  that  an  account  which  the  maker  had  against  the  payee 
should  be  deducted  from  the  note,  is  not  admissible.  (Eaves  v.  Henderson,  17  Wend. 
190.)  A  note  payable  to  two  cannot  be  varied  by  parol  evidence  that  tlie  money  was 
due  to  another  along  with  them.    (CoUon  v.  Lane,  1  Alab.  Rep.  830.) 

It  has  been  said,  that  although  the  note  was  suffered  to  go  into  the  hands  of  the 
payee,  it  may  be  shown  that  by  a  contemporaneous  agreenoent  it  was  to  have  no  va- 
lidity until  after  the  happening  of  a  certain  event  (Per  Weston,  J.  in  Goddard  ▼• 
Cutts,  3  Fairf.  Rep.  440,  443.)  The  dictum  proceeds  upon  the  ground  that  it  is  al- 
ways opcr<  to  enquire  whether  an  instrumedt  was  actually  delivered  as  such.  (Id) 
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A  distinction  was  recognized,  however,  in  the  caae,  between  a  mere  passing  of  a  note 
into  the  hands  of  the  payee  on  a  condition  that  it  should  not  take  effect  as  a  fairly 
executed  and  delivered  instrument  till  after  the  happening  of  a  future  event,  and  an 
absolute  delivery  of  the  note,  as  such,  under  an  agreement  that  it  should  be  void  if  the 
eveat  did  not  take  place.  The  case  was  as  follows — the  plaintiff  withdrew  a  suit  on 
certain  notes,  and  wrote  a  discharge  of  the  notes  on  copies  thereof,  the  defendant  at 
the  same  time  giving  a  new  note ;  and  the  old  notes  not  being  at  hand,  it  was  agreed 
that  the  plaintiff  should  procure  them  to  be  sent  to  the  defendant  in  two  weeks ;  held, 
that  this  agreement  was  not  to  be  regarded  as  a  condition  precedent  to  the  operation 
of  the  new  note,  but  a  condition  subsequent,  and  therefore  parol  evidence  of  it  was 
ioadmiBsible  to  defeat  or  vary  the  new  note.  And  the  court  granted  a  new  trial  on 
the  ground  of  the  admission  of  the  testimony,  though  it  was  received  without  objec- 
tion. (Id.)  It  has  been  held  in  several  otlier  cases  ttiat  paroF  evidence  to  show  that 
the  note  was  given  on  condition  that  it  should  be  void  upon  the  happening  of  a  con- 
tingency is  inadmissible.  (Erwin  v.  Saunders,  1  Co  wen's  Rep.  349.  See.  S.  P.,  Hose 
V.  Laraed,  14 Mass. Rep.  154.  Dale  v.  Pope,  4  Litt.  Rep.  166.  See  Famham  v.' 
Ingham,  5  Verm.  Rep.  514.    Daniel  v.  Ray,  1  Hill's  Rep.  3S.) 

So,  also,  if  one  adds  at  the  bottom  of  a  promissory,  signed  by  another,  that  he  acknow- 
ledges himself  to  be  bound  as  surety  for  its  payment,  be  is  considered  as  an  original 
promissor ;  and  parol  evidence  that  he  was  to  be  holden  for  payment,  only  on  condi- 
tioa  that  the  other  promissor  could  not  pay,  is  inadmissible.  (Hunt  v.  Adams,  7  Mass. 
Rep.  518.    6  id.  519,  S.  C.) 

Id  Hagood  v.  Swords,  ^  Bail.  Rep.  S05,  in  an  action  by  the  payee  against  the 
maker,  the  latter  was  allowed  to  give  in  evidence  a  verbal  agreement,  entered  into 
when  the  note  was  given,  that  it  should  be  delivered  up  to  him,  on  his  procuring  a  pur^ 
chaser  for  certain  lands  of  the  payee,  at  a  specified  price,  which  condition  had  been 
been  performed.  The  decision  was  put  upon  the  ground  that  the  performance  of 
the  condition  operated  as  payment  of  the  note ;  and  the  court  deny  that  such  evidence 
tends  to  alter  the  note,  as  such,  either  in  its  terms  or  legal  effect.  The  distinctioa 
between  cases  of  that  impression,  and  those  where  effect  is  sought  to  be  given  to  a 
prior  or  contemporaneous  verbal  contract,  unexecuted,  is  most  broad  and  palpable. 
lathe  forpner,  it  is  the  iuhnquerU  exeeutiony  and  not  the  parol  agreement,  which  ope- 
rates the  variation;  and  the  whole  comes  in  like  an  accord  and  satisfaction.  (Per 
Coliamer,  J.  in  Bradley  v.  Bentley,  8  Yernu  Rep.  24S»  Crosman  v.  Fuller,  17  Pick. 
171,  174.  And  see  Low  v.  Treadwell,  3  Fairf.  R.  444,  5.)  If  the  agreement  has 
not  been  executed,  it  canqot  be  proved ;  even  though  the  party  may  have  tender- 
ed performance,  which  was  refused.  (Bcadley  v.  Bentley,  and  Crosman  v.  Fuller, 
supra.    But  see  Farnham  v.  Ingham,  5  Verm.  Rep.  514.) 

A  parol  agreement,  upon  a  sufficient  consideration,  made  mbtequent  to  the  giving  of 
the  note,  may  be  given  in  evidence,  to  vary  its  legal  effect.  (See  £rwin  v:  Saunders, 
1  Cowen's  Rep.  249.  Ward  v.  Winship,  13  Mass.  Rep.  481.  Per  Lord  Ellen- 
borough,  in  Hoare  v.  Graham,  S  Camp.  Rep.  57.  Eaves  v.  Henderson,  17  Wend. 
190.  Gardiner  v.  Callender,  19  Pick.  874.  McClelland  v.  Quarles,  8  Blackf.  459. 
Harris  v.  Caston,  3  Bail.  Rep.  843.    See  also  post,  note  985.) 

So,  a  contemporaneous  written  ageeement,  connected  with  the  note  by  direct  refer- 
ence, or  necessaiy  impIicatioD,  may  be  resorted  to  for  the  puipoee  ol  varying  Ha  legal 
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effect  and  import.    Thus,  the  plaintiff  gave  a  bond  to  convey  land  to  tfae  defendant, 
and' the  defendant  gave  a  note,  payable  on  demand,  not  negotiable,  for  the  agreed  ooq- 
sideration,  but  took  from  the  plaintiff  a  receipt,  stating  that  if  the  bargain  was  after- 
ward rescinded,  the  note  should  be  given  up   on  the  defendant's  surrendenag  the 
bond.    All  the  writings  bore  the  same  date ;  and  held,  that  thete  papers  oonstitoted 
one  contract,  and  that  no  action  would  lie  on  the  note  without  a  previous  tender  of  a 
deed  of  the  land.    (Hunt  v.  Livermore,  5  Pick  895.    See  also  Davlin  v.  Hill,  dFaiif. 
434.)    At  the  bottom  of  a  promissory  note,  payable  on  demand,  was  a  roemoranduiD, 
thus— '*  one  half  payable  in  13  months,  the  balance  in  34  months."    Held,  that  either 
party  might  enquire  when,  by  whom,  and  the  circumstances  under  which,  it  was  put 
there  ;  and  if  it  turned  out  to  have  been  affixed  to  the  note  before  delivery  to  the 
promisee,  it  should  be  treated  as  a  part  of  the  note,  controlling  the  time  of  payment; 
and  that  oral  evidence  to  show  that  the  stipulation  for  a  term  of  credit  was  provisiooa], 
namely,  if  the  promissor  should  remain  solvent,  was  inadmissible.  (Hey wood  v.  Fenrin, 
10  Pick.    228.)     So,  if  a  note  expressly  refer  to   a  verbal  conditioa  tUmdi, 
without  showing  what    the  condition  is,  you  may  prove  the  condition,  and  in 
this  way  annex  it  to  the  note.    (Couch  v.  Meeker,  9  Conn.  Rep.  305.) 


NOTE  977— p.  556. 
See  ante,  note  957,  p.  1410,  11, 13. 


NOTE  97a— p.  556. 


S.  P.  Veacock  v.  McCall,  1  Gilp.  339.  See  also  Bogert  v.  Cauman,  AhtLlf.  R 
70,  71.  It  seems  that  an  incidental  right  to  additional  privilege  or  compensation,  can- 
not be  made  out  by  usage,  in  such  cases.  This,  in  England,  may  rest  on  the  phrase- 
ology of  the  statute,  which  not  only  requires  the  contract  to  be  in  writing,  under  a 
penalty  upon  the  master,  but  expressly  declares,  that  the  contract,  when  signed,  ''shall 
be  conclusive  and  binding  on  all  parties,  any  usage  or  custom  to  the  contrary  notwith- 
sUnding."  (See  The  Isabella,  3  Rob.  Adm.  Rep.  341,  where  the  English  sutute  is 
recited.)  Our  statute  is  not  in  the  same  language,  hue  it  enjoins  the  master,  under  a 
penalty,  to  make  an  agreement  in  writing  or  in  print  with  the  seamen,  *'  declaring  the 
voyage  or  voyages,  term  or  terms  of  tiooe,"  &c. ;  (3  L.  U.  S.  115,  Braren  &  Doane;) 
and  perhaps  its  policy  is  equally  comprehensive  with  that  of  the  English  statute.  (See 
Bogert  V.  Cauman,  Anth.  N.  P.  70,  73,  and  note  (a)  at  the  latter  page.) 


NOTE  979— p.  557. 
See  the  obaervations  ante,  note  974,  p.  1456. 
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NOTE  980— p.  658. 

Parol  evidenee  is  iaadnuflaible  to  prove  a  usage  varfing  the  application  of  plam 
terms  m  a  policy,  when  there  is  no  sort  of  ambiguity ;  (see  Mumford  ▼.  Hallett,  1 
Joho.  Rep.  4S9,  per  Livingston,  J. ;)  or  to  add  conditions  or  limitations  which  the 
terms  uaed  plainly  exclude.  (Rankid  v.  The  American  Ins.  Co.  1  Hall's  Rep.  N.  Y. 
C.  P.  619.   See  also  anie»  note  957,  p.  1415,  et  seq.) 

i^  Nor  is  any  other  parol  evidence  admissible,  in  such  cases,  to  change  the  efiect  of  the 
policy ;  (Vandervoort  v.  Columbian  Ins.  Co.  2  Cain.  Rep.  155 ;)  as,  to  shew  a  mistake ; 
(Cherriot  v.  Barker,  d  John.  Rep.  946 ;)  or  to  prove  a  cotemporaneou^  agreement, 
eviDciog  a  different  intent  from  what  is  expressed.  (New- York  Ins.  Co.  v.  Thomas, 
S  John.  Gas.  1.  See  also  Pitkin  v.  Brainerd,  5  Conn.  Rep.  541.)  If  in  a  policy  <^ 
insoraoce  of  a  vessel,  the  vessel  be  warranted  neutral,  parol  evidence  will  not  be  ad- 
mitted to  prove  that  such  warrant  was  not  intended.  (Lewis  v.  Thatcher,  15  Mass. 
Rep.  4S1.)  In  an  action  on  a  valued  policy  of  insurance,  it  is  not  competent  (or  the 
under-writers  to  give  parol  evidence  that  the  value  of  the  subject  insured  is  difierent 
from  that  stated  in  the  policy.  (Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  6  Cranch, 
S06.)  Id  an  actbn  upon  a  policy  of  insurance,  drawn  in  the  usual  form,  except  that 
at  the  bottom  was  a  memorandum  in  these  words,  "  TAss  ritk  w  agaimt  a  total  lou 
oaiy,  warranted  safe  13  April  last,  in  lat  29<^  long.  65o  10';"  it  was  proposed  to 
show,  on  the  part  of  the  defendant,  that  it  was  expressly  agreed  at  the  time  of  sub- 
scribing (be  policy,  that  the  same  should  be  considered  as  insuring  against  a  total  loss  in 
the  natural  sense  of  the  words  only,  so  that  if  any  part  of  the  property  insured  nhould  be 
saved,  the  under-writers  should  not  be  liable  t'^But  the  evidence  was  heki  inadmissi* 
Ue.   (Murray  V.  Hatch,  6  Mass.  Rep.  465.) 


NOTE  981— p.  660. 


See  further,  Bradshaw  v.  Bennett,  5  Carr.  &  Payne,  48.  Shelton  v.  Livius,  3  C.  & 
^'  416.  Wright's  lessee  v.  Deklyne,  I  Peters'  C.  C.  Rep.  199.  Wainwright  v.  Read, 
1  Deal.  £q.  Rep.  573.    Pew  v.  Lividais,  3  Mill.  Lou.  Rep.  459. 


NOTE  98e— p.  561. 


The  cases  of  Warren  v,  Stagg,  and  Cuff  v.  Penn,  stated  in  the  text,  have  been 
doubted  in  England,  by  more  recent  decisions.  Parke,  J.  in  Goes  v.  Lord  Nugent,  5 
Barn.  &  Adol.  58,  said,  he  never  could  understand  the  principle  on  which  these  and 
^  like  cases  proceeded,  (or  the  new  contract  to  deliver  within  the  extended  time 
Bust  then  be  proved  partly  by  written,  and  partly  by  oral  evidenee.  Denman,  C.  J. 
who  delivered  the  opinion  of  the  court,  also  adverted  to  these  cases,  but  deemed  it 
^"utecesiary  to  say  whether  they  were  rightly  decided  or  not  The  learned  author  of 
^.  on  Vendors,  has  stated  the  result  of  the  Eogtish  authoritiet  to  be,  that,  at  law. 
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A  parol  Tariation  of  a  contnet,  required  by  the  statute  of  frauds  to  be  in  wriling,  can- 
not be  given  in  evidence.  (1  8ttgd.  on  Vend.  180, 1  Am.  ed.  of  1996,  framdth  Lond. 
ed. ;  but  see  Ghitty  on  Contr.  27 ;  Low  v.  Tread  well,  9  Fairf.  R.  444, 5, 6.) 

It  seems,  lirom  the  tenor  of  tbe  reeent  Engfish  adjudications,  that  the  policy  of  the 
staMes  lequiriaf  certain  oonCractB  to  be  reduced  t6  writing,  demands  that  <hej  should 
be  proved  entivriy  by  writing,  and  that  all  oral  evit^ence  in  telation  to  them,  ^bodihe 
^doded.  In  Goss  v.  Loid  Nugent,  sdpia,  it  was  decided  on  this  principle,  that  wbea 
a  contract  had  been  entered  into  eoncetmng  lafad,  feiquined  by  the  sutute  of  fraudi  to 
be  in  writing,  parol  evidence  was  inadmisBible  to  show  that  some  of  the  tenns  bad 
l)een  akered,  or  dispensed  Willi,  by  a  sub^uent  pard  agreement.  The  case  wu 
this^by  an  agreement  in  Writing,  tbe  pHaibtiff  contracted  to  sell  to  the  defendant  kt- 
eral  lots  of  land  ibr  the  sUm  of  iS450,  and  to  make  a  good  title  to  them ;  and  £80  mi 
paid  to  him  as  a  deposit.  It  was  afterwards  diteovered,  that,  as  to  one  of  the  lots,  i 
good  title  could  not  be  made ;  and  it  was  then  subsequently  agreed  by  the  defeDdint, 
that  he  would  waive  the  nei^iessity  of  a  good  title  being  made  as  to  that  lot,  and  tbe 
plaintiff  accordingly  delivered  possession  of  tbe  whole  of  the  lots  (o  tbe  defeodiDt, 
which  tbe  latter  accepted,  but  refused  to  pay  the  remainder  of  the  purchase  money,  le- 
lying  upon  the  objection  to  the  title.  The  court,  after  taking  time  lo  consider,  de- 
livered an  elaborate  judgment,  that  the  defendant  was  not  boutid  by  the  parol  evi- 
dence of  a  waiver  of  one  of  the  terms  of  the  written  contract  They  said—"  We 
think  the  object  ot  the  statute  was  to  exclude  all  oral  evidence  as  to  contracts  for 
thejsale  of  lands,  and  that  any  contract,  which  is  sought  to  be  enforced  must  be  prov- 
ed by  writing  only.  But  in  the  present  case,  the  written  contract  is  not  that  which  la 
sought  to  be  enforced ;  it  is  a  new  contract  which  the  parties  have  entered  into,  and 
that  new  contract  is  to  be  proved,  partly  by  the  former  written  agreement,  and  partlj 
by  the  new  verbal  agreement ;  the  present  contract,  therefore,  is  not  a  contract  eo- 
th%ly  in  writing."  (See  also  Faltnouth  v.  Thomys,  1  Cr.  &  M.  89.  S.  C.  9  Tyrwb. 
36.)  In  the  case  of  Harvey  v.  GraUiam,  5  Adol.  &.EIlis,  61,  it  was  decided,  that  tbe 
same  principle  applies  to  a  case  In  which  oral  evidence  is  offered  to  shew  a  variatioD 
pf  a  part  of  a  contract  relating  to  an  interest  in  lands,  though  that  part  might  have 
been^lQod  of  itself  without  writing.  (See  Reed's  heir*  v.  Ghambeis,  6  Harr.  & 
John.  490,  as  to  the  equity  doctrine  in  Maryland.) 


NOTE  989— p.  561. 


Id  Stackpole  v.  Arnold,  1 1  Mass.  Rep.  37,  the  action  was  upon  promiasory  notes 
signed  by  Z.  Cook ;  and  as  there  was  nothing  in  the  notes  themsehres  importing  thtt 
he  signed  them  as  agent,  the  court  held  that  parol  evidence  to  establish  that  fict 
was  inadsaissible.  See  also  Shankland  v.  The  Corporation  of  Washington,  5  Peters^ 
Rep.  S90, 894,  S.  P.,  aemUe,  as  to  bttery  tickets. 

Where  a  check  had  been  drawn  by  the  cashier  of  a  bank,  be  signrag  h»  name 
thereto  without  any  addition  of  his  offieial  title,  held,  in  aik  action  against  the  bask, 
that  it  being  donbdnt,  on  tbe  face  of  the  che6k,  whether  the  act  was  an  officiaT  or  pn- 
va4e  one,  patol  evidsMe  lo  show  it  the  Ibrmer  WiB«dmMble.    (Mectiaiiicft  Ibnk  of 
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Alexandria  ▼.  The  Bank  of  Columbia,  5  Wheat  996.)  So  where  the  defendants  had 
tagoed  a  promissory  note,  adding  to  their  signature  the  words—"  Trustees  of  the 
First  Baptist  Society  of  the  village  of  Brockport ;"  held,  that  though  prima  facie^ 
they  were  personally  liable,  yet  they  might  aver  and  prove  that  the  note  was  given  by 
tiiem  as  agents  of  the  corporation  indicated  by  their  signature,  for  a  debt  due  to  the 
payee  from  the  corporatnn ;  and  that  these  facts  being  known  to  the  payee,  at  the 
time  he  took  the  note,  would  constitute  a  defence  to  a  suit  brought  by  him  seeking  to 
charge  the  defendants  as  personally  responsible.  (Brockway  v.  Allen,  17  Wend.  40. 
Sec  Randall  v.  Van  Vechten,  19  John.  Rep.  60.  Taft  v.  Brewster,  9  id.  SS4.  White 
V.  Skinner,  18  id.  807.  Peatz  v.  Stanton,  10  Wend.  375.  New  England  Ins.  Co.  v. 
DeWoIf,8Piok.  56,  61,63.  Stackpole  v.  Arnold,  supra.  Arfridson  v.  Ladd,  12 
Maas.  Rep.  178.)  And  even  if  the  addition  to  the  signature  does  not  set  out  the  true 
titleof  the  corporation,  yet  being  substantially  right,  and  the  payee  not  misled,  the 
defcadants  inay  show  the  facts  as  if  they  had  given  the  title  accurately.  (Brockway 
V.  Allen,  supra.)  See  further  on  this  subject  Hills,  v.  Bannister,  8  Cowen's  Rep.  81. 
BaiJow  V.  Talbot,  16  Mass.  Rep.  461 .  Long  v.  Colburn,  1 1  id.  97.  Providence  Hat 
ManofaeturiBg  Co.  ads.  v.  Emerson,  IS.id.  344.  McClure  v.  Bennett,  1  Blackf. 
189.    Redhead  v.Cator,!  Starkie's  Rep.  14. 

The  rule  seems  to  have  been  held  more  rigid  in  respect  to  deeds,  than  simple  con- 
tracts. The  former,  when  executed  by  an  agent  or  attorney,  should  be  expressly  in 
the  name  of  the  principal.  (See  Spencer  v.  Field,  10  Wend.  87.  Copeland  v.  Mer- 
cantile fos.  Co.  6  Pick.  Rep.  198.  New  England  Marine  Ins.  Co.  v.  De  Wolfe,  8 
Pick.  56,  61,  63 ;  but  see  Magill  v.  Hinsdale,  6  Conn.  Rep.  464,  469.)  In  Owings  v. 
OrubVsadm'r,  6  J.  J.  Marsh.  81,  the  plaintiff  sued  on  a  writing,  treated  by  the  court 
aa  a  deed,  and  which  was  as  follows : 

"  Doe  Richard  H.  Owens,  seventy-seven  dollars  and  two  cents,  for  value  receiv- 
ed, as  witness  my  hand, 

"  For  Thomas  D.  Owings, 

"James  Grubb." 
The  plaintiff  contended  that  this  was  to  be  deemed  conclusively  the  deed  of  Grubb ; 
bat  the  court  held  otherwise,  deciding,  that  though  prima  facie  it  was  the  deed  of  Grubb, 
yet  if  he  was  in  truth  the  agent  of 'thomas  D.  Owings,  and  the  circumstances  attend^* 
iDg  the  delivery  showed  that  he  intended  to,  and  did  in  fact,  deliver  it  as  the  deed  of 
hia  priocipal,  the  plaintiff  could  not  recover.  (See  Wright  v.  Weakley,  3  Watts' 
Rep.  89,  stated  infra;  and  Campbell  v.  Baker, id.  88.)  See  Hatch's  lessee  v.  Barr,  1 
Hamm.  Rep.  890, 894,  stated  ante,  note  889,  p.  1387,  in  respect  to  a  deed  signed  by 
ao  offieer  of  a  corporation  in  his  own  name,  with  the  addition  of  his  official  title.  See 
also  ac  to  various  deeds  executed  under  powers  of  a  public  nature,  and  how  far  the 
Act  of  their  having  been  thus  executed  should  be  shown  on  their  face,  ante,  note 
«9l,p.  1291,  «. 

In  many  cases  involving  the  rights  and  obligations  of  sureties,  parol  evidence  is  ad- 
missible to  show  that  they  signed  the  writing  in  questk>n  in  that  character,  though 
there  is  nothing  indicating  it  on  the  face  of  the  instrument.  In  Hunt  v.  Uni- 
ted States,  1  Gall.  Rep.  88,  it  was  deemed  questionable,  whether  a  person  signing  a 
joint  and  several  bond  with  another,  could,  at  law,  and  as  against  the  obligee,  aver 
^  prove  himself  a  surety,  where  his  character  as  such  does  not  appear  in  the  bond. 
Vol.  !.•  184 
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(See  The  People  v.  Jamen,  7  John.  Rep.  899.  Greaon  Bank  ▼.Kent, 4N.HAip.il. 
251.    Orme  ▼.  Young,  1  Holt's  Rep.  84.    Rees  ▼.  Berringtoo,  8  Ve«.  Jr.  Mft.)  It 
]g clear,  that  in  a  court  of  equity,  such  proof  is  always  admissible.    (See  ^h\ff^ 
cases;  also  Smith  ▼.  Tunno,  1  MeCord's  Ch.  Rep.  451,  3.)    And  when  qmtei 
arise  "between  co-4areties,   ss  to   contribution,   or  between  principal  ud  nmy, 
on  account  of  payments  made  by  the  latter,  the  true  relation  betweea  the  fute 
may  always  be  shofm  even  at  law.    (See  Taylor  v.  Savage,  1%  Mass.  lUp.\». 
Harris  ▼.  Warner,  18  Wend.  400.    Anderson  ▼.  Pearson,  9  BaiL  Rep.  107.)  1ft 
New  Hampshire,  it  has  been  directly  adjudged,  that  in  an  action  on  a  joint  aadimnl 
promissory  note,  one  of  the  makera  might  show  that  he  signed  the  note  at  wre^  fcr 
the  other,  though  die  note  indicated  no  such  thing;  and  if  the  plaintiff  kaew  the 
fact,  and  had  dealt  with  the  principal  so  as  to  entitle  the  sumty  to  be  diiehiiged,  ibe 
latter  might  defend  himself  on  this  ground,  at  law,  as  well  as  in  equity.   (GttiWo 
Bank  v.  Rent,  4  N.  Hamp.  Rep.  291.)    See  Paine  v.  Packard,  18  John.  Bep^  IH 
Townsend  v.  Riddle,  9  N.  Hamp.  Rep.  459. 

The  English  decisions  are  in  conflict  on  this  subject  The  balance  of  aodMiiljr 
there,  however,  would  seem  to  be  against  the  doctrine  of  the  above  New  HaopsbiR 
case.  (See  Fentum  v.  Pocooke,  5  Taunt.  Rep.  199.  Price  v.  Edmunds,  10  Bam.  fc 
Cress.  578.  Garrett  v.  JuU,  9  Wheat.  Seiw.  994.  But  see  Hall  v.  Wilcox,  1  Moo. 
a  Rob.  58.) 

Where  the  defendant,  William  Weakley,  had  signed  a  single  bill,  importii^ajoiftt 
and  several  promise,  thus : — 

<*  Witnen  our  hands  and  seals  this  98d  of  October,  1887. 

^  For  Israel  Downing,  (L.  S.) 

"WUliamWeaktey.tl-.S.)'' 

Held,  that  the  form  of  the  execution  indicated  the  relation  of  principal  and  rareiy  be- 
tween the  makers,  and  parol  evidence  to  show  that  the  defendant  made  itas  hisowndeedt 
and  not  as  surety,  was  inadmissible.  (Wright  v.Weakley,  9  Watis'  Rep.  89.  See  Oviogi 
V.  GrubbVadm'r.  6  J.  J.  Marsh.  81.)  And  where  there  is  a  discrepanot  between  the 
general  obligatory  terms  in  the  body  of  the  writing,  and  the  form  of  exeaitit»;bel<li 
that  the  latter  should  govern.    (Id.  Campbell  v.  Baker,  id.  88.) 


NOTE  984— p.  569. 

In  Smith  v.  Williams,  1  Murph.  Rep.  496,  Mr.  Justice  Taylor  ezpteim  the  i 
of  the  rule,  forbidding  the  admission  of  parol  evidence  to  add  to  or  enlarge  thelerin 
of  a  written  contract,  as  follows — **  The  first  reflection  that  occurs  to  the  mind  upoo 
the  statement  of  the  question,  independent  of  any  technical  rules,  is,  that  the  partiei, 
by  making  a  wiitten  memorial  of  their  transaction,  have  implicitly  agneed,  Ihatia  the 
event  of  any  misunderstanding,  that  writing  shall  be  referred  to  as  the  proof  of  tbeir 
act  and  intention;  that  such  obligation  as  arose  from  the  paper,  by  just  oonslnietioD 
or  fegal  intendment,  should  be  valid  and  compulsory  on  them;  bui  tiiat they  wooU 
not  subject  themselves  to  any  stipulations  beyond  their  contract;  becduse,  if  they 
meant  to  be  bound  by  any  such,  they  might  have  added  them  to  their  cootrset,  sad 
thii*  hive  given  them  a  cleamess,  a  force,  and  a  direction,  which  they  wonhi  not  hfve 
by  being  trusted  to  the  memory  of  a  whneas."    (S*  C.  I  N.  Car.  Law  Rcpos.  J6S.) 
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<'Th«  various  cpnceptioo3  of  different  miads  od  the  same  subject,  the  liability  of  all 
persona  to  furgeifuloess,  the  influence  of  passion,  prejudice,  and  interest,  renders  un- 
written contracts,  at  all  times,  uncertain.  But,  Utera  scripta  manet.  It  cannot 
chaaije  with  tiotes  or  circumstances ;  and  when  a  contract  is  reduced  to  writing,  the 
law  presumes  that  the  writing  contains  the  whole  agreement."  (Per  Nott,  J.  iin 
McDowall  V.  Beckley,  3  Rep.  ConsU  Ct.   So.  Car.  267,  8.) 

So  far,  therefore,  as  the  rule  operates  to  exclude  prior  or  contemporaneous  stipula- 
tions or  conversations,  it  obviously  applies  as  well  to  cases  whiere  a  written  instrument 
is  flot  required  by  law,  as  to  those  where  it  is  required ;  aind  to  simple  contracts  in 
wriu'i^  no  less  than  to  deeds.  Hence,  we  find  it  either  conceded  or  asserted  in  al- 
most every  case  which  speaks  on  this  subject,  that  all  oral  negotiations  or  stipulatioDS 
between  the  parties,  which  preceded  or  accompanied  the  execution  of  the  instrument, 
are  (o  be  regarded  as  merged  in  it;  and  that  the  latter  is  to  be  treated  as  the  exclu- 
sive medium  of  ascertaining  the  agreement  to  which  the  contractors  bound  them- 
selves. Parol  evidence  is  admissible  to  exfdain  and  apply  the  writing,  but  not  to  add 
to  it,  or  vary  its  terms.  This  general  doctrine  has  been  recognized  almost  universal- 
ly. (See  Bayton  v.  Towles,  5  Mart.  Lou.  Rep.  1.  Cozens  v.  Whitaker,  3  Stewart 
&  Porter,  333.  Stackpole  v.  Arnold,  U  Mass.  Rep.  37.  McFarlane  v.  Moore,  1 
TeDD.  Rep.  (Overt.)  174.  Washburn  v.  Cordis,  15  Pick.  53.  Johnson  v.  Miln, 
14  Wend.  Rep.  199,  per  Savage,  C.  J.  Brewster  v.  Countryman,  13  Wend.  446- 
<«»8  v.  Lord  Nugent,  5  Barn.  &  Adol.  64.  Veacock  v.  McCall,  1  Gilp.  339.  Con- 
diet  V.  Stevens,  1  Monroe,  74.  Harvey  v.  Grabham,  5  Adol.  &  Ellis,  61.  Dean  v. 
AfasoQ,  4  Conn.  Rep.  438.  McKennan  v.  Henderson,  1  Pennsylv.  Rep.  417.  Van- 
dervoort  v.  Smith,  3  Cain.  Rep.  161.  Parkhurst  v.  Van  Cortlandt,  1  John.  Ch.  Rep. 
^  Stevens  V.  Cooper,  id.  435,  439.  Gilpins  v.  Consequa,  li'eters'  C.  C.  Rep. 
85.  Raodall  v.  Phillips,  1  Mason's  Rep.  378,  383.  Hovey  v.  Newton,  7  Pick.  Rep. 
^'  Brigham  v.  Rogers,  17  Mass.  Rep.  573,  4.  Small  v.  Quincy,  4  Greenl.  Rep. 
497.  Rosevelt  v.  Stackhouse,  1  Cowen's  Rep.  133.  Dunham  v.  Baker,  3  Da/s  Rep. 
W.  Bennett  V.  Hubbard,  1  Alab.  Rep.  370.  Tribble  v.  Oldham,  6  J.  J.  Marah. 
141.  Perrioe  v.  Cheeseman,  6  Halst.  Rep.  174.  Boorman  v.  Johnston,  18 
Weud.  666.  Austin  v.  Sawyer,  9  Cowen's  Rep.  39.  Falconer  v.  Garrison,  1 
McCord's  Rep.  309.  Johnson  ▼.  Blackman^  11  Conn.  Rep.  350,  1,  3,  3.  Cox 
V'  ^Qoet,  1  Green's  Rep.  170.  State  v.  Collins,  6  Hamm.  143.  Gazaway 
V' Moore,  1  Harp.  Rep.  401,  3,  3.  New-York  Gas  Light  Co.  v.  The  Mechanics 
^ire  Ins.  Co.  3  HaU's  Rep.  N.  Y.  C.  P.  108.  McDowall  v.  Beckley,  3  Rep.  Const. 
Ct.  8o.  Car.  366.  Bradley  v.  Bentley,  8  Verm.  Rep.  343.  Franklin  v.  Long,  7 
Gill  k  John.  407.  Bertsch  v.  The  Lehigh  Coal  &  Nav.  Co.  4  Rawle,  130.  Boyoc 
▼.Poster,  1  Bail. Rep.  540.  The  State ▼.  Perry,  1  Wright's  Rep.  663.  Edwards  v, 
Richards,  id.  697.  Barringer  v.  Snecd,  3  Stewart's  Rep.  301.  SommerviUe  v.  Ste- 
PheoBon,  3  Stew.  &.  Port.  375.  Brooks  v.  Maltbie,  4  id.  96.  Hightow«r  v.  Ivy,  3 
i'orter's  Rep.  Sii,  313,    Mead  v.  Steger,  5  id.  504.    Reed  v.  Wood,  9  Verm.  Rep. 

^0  Even  where  the  written  contract  could  not  operate  so  as  to  effect  the  object  de- 
sigQed  by  it,  oq  account  of  the  absence  of  a  seal,  (e.  g.,  a  paper  intended  as  a  deed 
^^  partition,)  yet  held,  that  the  question  being  as  to  what  was  the  agreement  of  the 
P^'lies  at  the  time,  the  writing  must  be  regarded  as  the  best  evidence,  and  prior,  as 
^U  as  contemporaneous  parol  negotiations,  could  not  be  resorted  ta  (Gardner  Mami- 
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facturing  Co.  v.  Heald,  5  Greenl  Rep.  881.)    There  being  a  writtailnie,it  «u 
held,  tliat  parol  evidence  to  prove  that  the  lessor,  in  oonsideration  of  ihcreDtwKrved, 
promised,  at  the  lime,  or  prior  to  the  execution  of  the  lease,  to  make  other  repiin  be- 
side those  which  the  writings  mentioned,  was  not  admissible.    (BrightmT.Rogen, 
17  Mass.  Rep.  571.)    A  parol  agreement,  reserving  growing  wheat  on  luAiflW,  is 
merged  in  the  conveyance ;  but  subsequent  acltnowledgments  of  ihe  grantee,  woe »• 
garded  as  evidence  that  he  had  sold  the  wheat  to  the  grantor  after  the  eonwjtwe. 
(Austin  V.  Sawyer,  9  Cowen's  Rep.  89.)   A  promise  in  writing,  to  deHver  (wefceem^ 
with  ttoehe  eahes  wkieh  should  come  ofthen^  &c.,  cannot  be  varied  by  parol  evideixe 
that  the  promisee,  at  the  time,  agreed  to  accept  "  either  twelve  cows  with  caH  or 
with  calves  by  their  sides,"    (Spencer  v.  Tilden,  5  Cowen's  Rep.  144.)   An  an^ 
ment  of  property  by  a  debtor,  in  trust  to  pay  such  of  his  creditors  as  should  beeooe 
parties  to  the  indenture  of  assignment,  and  which  purported  to  release  all  their  de- 
mands, was  held  not  open  to  be  varied,  by  parol  evidence  of  the  circumBtances  under 
which  it  was  executed,  so  as  to  show  that  a  particular  demand  of  one  of  the  crediwi 
who  had  become  a  party  to  the  instrument,  was  intended  to  be  excepted  ffom  the  op- 
eration of  the  release.    (West  Boylston  Manufac.  Co.  v.  Searle,  15  Pick.  886.)  See 
also  Kellogg  v.^Richards,  14  Wend.  116,  stated  ante,  note  968,  p.  1440.  A.,by<iee4 
assigned  property  to  B.  C.  &  D.,  for  the  benefit  of  his  creditors ;  the  debts  doe  to 
the  assignees  first  to  be  paid ;  held,  that  a  debt  due  to  a  firm  of  which  eitherof  thee* 
signees  was  a  member,  was  entitled  to  tlie  same  preference  as  a  debt  doe  to  the  ii- 
signee  alone ;  and  that  parol  evidence  of  what  passed  between  the  parties  when  the 
assignment  was  executed,  was  inadmissible  in  aid  of  the  instrument,  either  to  ezpitin 
or  extend  its  import.    (Wilson  v.  Hanson,  8  Fairf.  58.)    Where  two  agreed  in  wri- 
ting, the  one  to  deliver,  and  the  other  to  receive,  at  Philadelphia,  •*  from  one  to  three 
thousand  bushels  of  potatoes ;"  parol  evidence  to  prove  that  it  was  also  agreed,  it  the 
time  of  making  the  contract,  that  the  quantity  intended  to  be  delivered  should  be 
designated  and  made  known  to  the  buyer,  as  soon  as  the  car^  was  shipped,  wts  re> 
jected.    (Small  v.  Quincy,  4  Greenl.  Rep.  497.)    Accordingly,  too,  where  a  written 
agreement  was  payable  in  money,  held,  that  parol  evidence  to  show  a  contempora- 
neous stipulation  to  cancel  the  agreement,  if  the  promissor  delivered  a  certain  qoantity 
of  cotton  within  a  given  time,  was  inadmissible.    (Wesson  v.  Carroll,  I  Alab.  Rep. 
261.)    A  schoolmaster  prosecuted  for  his  wages,  and  produced,  as  the  evidence  of  hii 
claim,  a  subscription  paper,  signed  by  the  defendant  with  others  by  which  it  was 
stipulated  that  the  school  should  continue  three  months,  and  twelve  more,  iftbe  parties 
wished ;  parol  evidence  of  the  plaintifi*  having  promised,  ai  the  time  of  defendant's 
signing,  that  the  school  should  continue  twelve  months,  absolutely,  was  held  inadmis- 
Bible.    (Phillips  v.  Keener,  1  Litt.  Rep.  839.    See  also  George  v.  Harris,  4  N.  Hamp. 
Rep.  538.)    In  debt  on  bond,  conditioned  tor  the  payment  of  an  indent  for  jSlW 
evidence  of  a  parol  agreement  between  the  parties,  when  the  bond  was  made,  that  if 
the  indent  was  not  returned  on  the  day  specified  in  the  condition,  that  then  it  should 
he  converted  into  a  special  debt,  was  held  inadmissible.    (Atkinson  v.  Scott,  1  Bav, 
807.)    Where  a  slave  has  been  pledgee],  by  a  sealed  contract,  as  security  for  a  sum 
advanced,  evidence  of  a  parol  agreement  made  at  the  time,  that  the  slave  shouMhe 
held  until  certain  other  sums,  afterwards  advanced,  should  be  paid,  is  not  admissible. 
(Hamilton  v.  Wagner,  3  Marsh.  Ken.  Rep.  881.) 
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In  Bond  v.  Haas,  ft  Dall.  135,  acoatract  was  for  the  payment  of  iS350,  eurrent 
money  of  Pemityhania,  and  was  dated  in  August,  1777,  payable  in  one  year.  At 
the  date  of  the  contract,  continental  money,  (which  was  a  lawful  tender  by  statute,) 
was  depreciated,  anrd  stood  at  three  for  one.  The  plaintiff  insisted  that  the  whole 
sum  should  be  paid  in  specie,  and  offered  parol  proof  that  such  was  the  understanding 
of  the  parties.  The  court  rejected  it,  on  the  ground  that  it  would  be,  in  effect,  alter- 
ing the  contract.  (See  also  Lee  v.  Biddis,  1  DaU.  175.  Pleasants  v.  Penoberton,  2 
Ball.  Rep,  196.  Norton  ▼.  Wells,  1  Tyl.  Rep.  881.  McMeen  v.  Owen,  1  Teates' 
Rep.  155.    Morris  v.  Ekiwards,  1  Hamm.  Rep.  189.    Smith  v.  Goddard,  id.  178.) 

Where,  in  a  policy  of  insurance,  a  vessel  was,  by  plain  construction  of  the  terms  of 
the  policy,  warranted  Spanish ;  held,  that  it  was  not  competent  for  the  assured  to 
show  that  the  under-writers  were  informed,  at  the  time  of  their  subscription,  that  the 
vessel  was  in  truth  Jhnericany  but  was  to  be  ostensibly  Spanish^  to  avoid  capture  by 
the  enemy.  (Atherton  v.  Brown,  14  Mass.  Rep.  152.)  See  ante>  note  947,  p. 
1392. 

Where  a  bill  of  sale  of  a  slave  contained  a  warranty  of  title,  held,  that  the  vendee 
eoutd  not  allege  and  recover  upon  a  parol  warranty  of  soundness,  made  at  the  same 
time.  (Smith  v.  Williams,  1  Murph.  Rep.  426.  Wren  v.  Wardlaw,  1  Alab.  Rep. 
363.  Hitchcock  v.  Harris,  1  Miller's  Lou.  Rep.  311.  Read  v.  Duncan,  2  McCord's 
Rep.  167.  Duff  v.  Ivy,  4  Stewart's  Rep.  140.  Pender  v.  Fobes,  1  Dev.  &  Batt. 
250.)  So  as  to  a  bill  of  sale  of  a  moiety  of  a  ship,  containing  a  covenant  to  defend 
the  moiety  sold  against  all  persons;  held,  that  the  vendee  could  not  set  up  a  parol 
warranty,  made  on  the  sale,  that  the  ship  was  copper  fastened.  (Mumford  v.  Mc- 
Pherson,  1  John.  Rep.  414.)  And  it  seems  it  would  be  the  same,  if  the  bill  of  sale 
contained  no  warranty,  but  a  simple  transfer  of  the  title.  For,  it  must  be  presumed 
that  the  writing  contains  the  entire  contract  (Per  cur.  in  Van  Ostrand  v.  Reed,  1 
Wend.  424,  432.)  This  was  distinctly  held  as  to  an  assignment  of  a  patent  right, 
though  it  did  not  import  any  contract  beyond  the  bare  conveyance  of  title.  (Id.  See 
Reed  ▼.  Wood,  9  Verm.  Rep.  285.  Dean  v.  Mason,  4  Conn.  Rep.  428.  Mumford 
V.  McPherson,  1  John.  Rep.  414,  418.  Per  Kent,  C.  J.  in  Bayard  v.  Malcolm,  1 
John.  Rep.  467.) 

In  a  suit  by  the  assignee  of  a  bond,  to  recover  on  a  guarantee  of  payment,  the  as- 
signment being  in  general  terms,  and  containing  no  such  guarantee,  parol  testimony 
to  prove  one,  was  held  inadmissible.  (O'Harra  v.  Hsll,  4  Dall.  Rep.  840.)  So, 
where  the  defendant  gave  the  plaintiff  an  instrument  in  writing,  acknowledging  that 
he  had  sold  the  plaintiff  a  note,  for  which  he  had  received  part  payment,  and  stating 
that  the  balance  was  to  be  paid  when  the  money  was  collected ;  held,  that  the  plaintiff 
could  not  set  up  a  parol  promise  of  the  defendant,  made  at  the  time,  that  the  latter 
would  sue  the  maker  of  the  note  within  a  specified  period.  (Clark  v.  McMillan,  1  N. 
Car.  Law  Repos.  265.  See  further,  Sommerville  v.  Stephenson,  3  Stewart's  Rep. 
271.  Dupuy  V.  Gray,  1  Alab.  Rep.  357.  Wesson  v.  Carroll,  id.  251.  Odam  v. 
Beard,  1  Blackf.  191.  Butler  v.  Suddeth,6  Monroe,  641.)  But  in  New  Jersey,  in 
a  suit  by  the  assignee  of  a  sealed  bill,  to  recover  back  the  money  paid  upon  the  as- 
signment,  the  assignment  being  in  general  tcmw,  it  waa  held,  that  the  defendant 
might  prove  a  promise  by  the  plaintifl^  made  at  the  time  of  the  assignment, 
to  take  the  bill  at  his  own  risk.    (Mehelm  v.  Bamct,  1  Coxe's  Rep.  86.)    It  seems 
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to  have  been  taaumed  in  the  case,  that  the  general  law  of  that  atate,o$en%apoa 
the  asstgQTneQt  in  question,  would  have  rendered  the  asaignor  liable.  Kiney,  C.  JL 
put  the  adinisaibiUty  of  the  testimony  upon  the  ground,  that  the  law  constiUiiedoofArt 
of  the  contract,  and,  therefore,  the  parol  proof  did  not  contradict  or  vary  tkmi^. 
Il  does  not  appear  what  view  was  taken  by  the  other  judges.    (See  id.  90, 1.) 

The  general  rule,  however,  is  against  the  doctrine  advanced  by  the  chief  jostitt  in 
Mehelm  v,  Barnet,  supra.    Where  a  written  contract  appears  on  its  face  to  be  com- 
plete, you  can  no  more  add  to,  or  contradict  its  legal  effect,  by  parol  stipaiatioDS  pie- 
ced ing  or  accompanying  its  execution,  than  you  can  alter  it,  through  the  same  neau, 
in  any  other  respect    The  law  controlling  the  operation  of  a  written  contract  ll^ 
coraes  a  part  of  it,  and  through  usage,  in  certain  cases,  has  been  allowed  to  superwde 
the  law,  yet  the  cotirts  have  rarely  gone  so  far  as  to  apply  the  same  doctrine  to  nae 
verbal  stipulations  of  the  parties.    (See  ante,  note  974,  p.  1456.)     Accordingly, 
a  dean  hiU  of  lading  was  held  not  liable  to  be  varied  by  a  cootemporaneoui  puol 
agreement  that  the  goods  might  be  stowed  on  deck.    The  bill  was  silent  as  to  tk 
manner  of  stowing  the  goods,  but  the  law  operating  upon  and  construing  it  required 
the  goods  to  be  stowed  under  deck.    And  Nelson,  J.,  who  delivered  the  opinion  oTthe 
court,  expressly  said — "  If  such  is  the  judgment  of  law  upon  the  face  of  the  in- 
strument, parol  evidence  is  as  inadmissible  to  alter  it  as  if  the  duty  was  stated  in  ex- 
press terms.    It  was  a  part  of  the  contract.'*    (Creery  v.  Holly,  14  Wend.  30.  Bar- 
ber V.  Brace,  3  Conn.  Rep.  9,  S.  P.)    This  was  directly  held,  where  parol  evideace 
was  offered  to  show,  in  respect  to  a  promissory  note  mentioning  no  time  of  payment, 
that,  by  an  agreement  between  the  parties  at  the  time  it  was  executed,  it  was  not 
to  be  payable  as  the  law  adjudged ;  i.  e.  immediately.    (Thompson  v.  Ketcham,  ft 
John.  Rep.    189.     See  also   Hunt  v.  Adams,  7  Mass.  Rep.   5ld.  6  id.  519, 
S.  C.    Pattison  v.  Hull,  9  Cowen's  Rep.  747.)    So  where  there  was  a  contract 
specifying  no  place  for  the  delivery  of  portable  articles ;  held,  that  the  law  fixed 
the  place ;  and  that  evidence  of  contemporaneous  stipulations  to  vary  tlie  instrament 
in  this  respect,    was   inadmissible.     "  Where  the  legal   construction  and  t&ct 
of  an  instrument  are  well  settled,  it  is,"  said  the  court,  "  varying  the  instrument 
to  show  that  the  parties  intended  something  else,  as  much  as  it  would  be  to  prove 
that  the  terms  were  not  in  accordance  with  the  previous  agreement."    (LaFarge 
V.   Rickert,  5  Wend.  Rep.    187.)     Where  an  act   is  contracted   to  be  done, 
but  the  writing  is  silent  as  to  the  time,  the  law  implies  that  it  is  to  be  done  in  a  rea- 
sonable time;    and  evidence  of  a  contemporaneous  parol  agreement  as  to  the 
time  is  inadmissible  to  vary  the  construction.    (Barringer  v.  Sneed,  3  Stewarfa  Rep. 
301.    See  Simpson  v.  Henderson,  1  Mood.  &  Malk.  300.)    In  Barringer  v.  Sneed, 
the  contemporaneous  agreement  seems  to  have  been  admitted  at  the  trial  in,  order  U> 
enable  the  jury  to  ascertain  what  the  parties  considered  a  reasonable  time ;  and  it  does 
not  appear  whether  the  court  finally  sanctioned  the  evidence,  for  this  object,  or  not. 
Simpson  v.  Henderson,  supra,  appears  to  deny  that  such  evidence  is  proper.    But  see 
Ely  V.  Adams,  19  John.  Rep.  313;  and  ante,  note  948,  p.  1393.    W^here  the  de- 
fendants had  covenanted  to  indemnify  the  plaintiffs  against  all  actions,  suits  and  de- 
mands, which  might  afterwards  be  instituted  against  the  estate  of  Lt.  Gov.  McGiil,and 
whereby  the  plaintifis  might  be  liable  for  the  payment,  by  reason  of  their  being  sure- 
ties for  said  idcGiU's  executor ;  it  was  held,  that  the  oofenant  was  without  ambigoi- 
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ty,  iaclading,  in  legal  effect,  all  suits  imtituted  by  any  party,  and  therefore  that  no 
atermeot  of  an  intention,  dSflferent  from  that  expressed  in  the  covenant,  and  UmitiDg 
its  efleet  1o  suits  commenced  by  perticalar  persons,  could  be  admitted.  (Watson 
▼.  Boybton,  5  Mass.  Rep.  411.)  Further,  that  parol  evidence  of  oontemporaneous 
itipdafions  is  inadmissible,  to  cdntrol  or  Tsry  the  legal  eflect  of  a  written  instrument, 
sceSwnmervinc  ▼.  Stephenson,  S  Stewart's  Rep.  «71,  978,  4.  Dupi]^  v.  Gray,  1 
Alsb.  Hep.  857.  Wesson  ▼.  Carroll,  id.  «1.  Hightower  v.  Ivy,  ft  Sorters'  Rep. 
808,  811,  8lf.  Odam  ▼.  Beard,  1  Blackf.  191.  Wright  ▼.  Wedd^,  a  Watts' 
Rep.89. 

A  written  submission  to  arbitrators,  eatmot  be  enlarged  by  a  parol  agreement  made 
contemporaneously;  as  the  writing  will  be  presumed  to  comprise  the  whole  intention 
oftbeparties.  (Palmer  ▼.  Green,  6. Conn.  Rep.  14.  See  also De Long  v.  Stanton, 
9  John.  Rep.  88.  Sessions  ▼.  Barfield,  3  Bay's  Rep.  04.)  Nor  can  the  submission 
or  award  be  varied,  in  a  court  of  law,  on  the  ground  of  mistake.  (See  Efner  v. 
Shaw,  2  Wend.  567.    And  see  ante,  notes  591,  695,  6,  7,  8.) 

A  writing,  signed  by  the  obligor  in  a  mortgage  bond,  stating  the  object  fbr  whidh 
an  eodorscment  is  made,  cannot  by  varied  by  a  contem]X)raneoos  parol  agreement 
between  parties.    (Rosevelt  v.  Stackhouse,  1  Cowen's  Rep.  199.) 

A  parol  agreement,  made  at  the  time  of  a  sale  and  conveyance  of  land,  (the  seller  ta- 
king the  purchaser's  note  for  the  same,)  that  if  the  land,  on  admeasurement,  shouki  ex- 
ceed a  certain  estimated  quantity,  the  purchaser  sh4>uld  pay  the  seller  an  addition- 
al price  therefor,  cannot  be  proved.  And  the  court,  in  giving  tlieir  opinion 
CD  a  ease  presenting  the  above  facts,  said — **  The  contract  stated  in  the  declaration  is 
one  entire  contract,  made  at  the  time  of  the  sale  and  conveyance  -of  the  knd,  the 
whole  of  which  is  to  be  considered  as  included  in  the  deed  and  note."  (Northrop  v. 
Speaiy,  1  Day's  Rep.  98.  See  Howes  v.  Barker,  8  John.  Rep.  506.  •  Bradley  v.  Bkxi- 
get,  Kirb/s  Rep.  99.  Brooks  v.  Maltbie,  4  Stew.  8t  Porter,  96.)  A  written  agree- 
ment to  sell  lands,  is  merged  in  the  deed  for  the  lands,  and  the  note  fbr  the  purchase  mo- 
ney afterwards  given,  these  importing  complete  executk>n  of  it.  (Falconer  v.  Garrison, 
1  McCord's  Rep.  909.)  So  a  written  executory  contract  of  any  kind,  contemplating 
exeeation  by  written  evidence,  is  merged  in  the  latter,  provkledit  impoi^ta  full  execu- 
tion.   (Gibson  v.  Watts,  1  McCord's  Ch.  Rep.  490.) 

Some  dicta  are  occasionally  found,  intimating  that  where  the  whole  contract  has 
not  been  reduced  to  writing,  parol  evidence  may  be  received  to  prove  the  part  omit- 
ted. (See  Hunt  v.  Adams,  6  Mass.  Rep.  519,  594,  per  Parsons,  C.  J.  Barker  v. 
Prentiss,  id.  484.  See  also  per  Washington,  C.  J.,  in  MeCulloch  v.  Gtrard,  4  Wash. 
C.  C.  Rep.  999,  8.)  This  is  not  true,  it  seems,  of  writings  importing  on  their  fiice  a 
complete  expression  of  what  the  parties  agreed  upon.  To  such  cases  the  -general 
rule  above  considered  has  usually  been  applied  with  inflexible  rigour.  (See  the  cases 
supra ;  also  Mead  v.  Steger,  5  Porter's  Rep.  505,  per  Collyer,  C.  J.)  Exceptions, 
however,  do  undoubtedly  exist.  **  Where  a  writing  evidently  appeara  to  express 
only  some  parts  of  an  agreement  entered  into  between  the  parties,  jmrol  evidence,  it 
teems,  would  be  admissible  to  prove  the  other  parts  of  the  agreement  on  which  it  is 
silent"  (9Phill.Ev.  779,  8th  Lond.  ed.)  We  saw  tome  oases  ante,  note  958, 
p.  149^  in  which  an  instrument  expressly  referred  to  some  previous  parol  arrange- 
ment between  the  parties,  without  specifying  its  terms,  timspreduding  the  presump- 
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tioD  that  the  parties  did  npt  intend  to  bind  tfaemsel^eB  to  tenos  not  reduced  to  writiog. 
Commianonen  ▼.  McCalmont,  8  Peno^lv.  Rep.  1S3,  stated  in  the  note  &Dd  at  the 
page  above  mentionedy  furnishef  a  very  striking  iilustration  of  tbe  doctrioe;  and 
there  Kennedy,  J.,  who  delivered  the  opinion  of  tbe  court,  observed  iQiopectto 
it  as  follows :— <'  Why  is  it  that  parol  evidence  shall  not  be  received  to  alter,  iM  to, 
diminish,  vary  or  contradict  a  written  agreement  ?    Is  it  not  for  this  re^oo,  that 
where  the  parties  to  an  agreement  have  had  it  committed  to  writing,  it  nual  be  pre- 
sumed that  it  was  done  for  the  greater  certainty,  as  well  in  showing  what  the  agIe^ 
ment  was,  as  in  preserving  the  evidence  of  it,  and  that  these  objects  can  ooly  be  at- 
tained hy  putting  fully  and  explicitly  into  the  writing  every  thing  that  was  agreed  od? 
This  I  consider  the  foundation  of  the  rule  that  excludes  parol  evidence  in  such  cisei 
But  if  it  appear  in  the  written  agreement  itself  that  all  and  every  thing  which  hu 
been  agreed  on  between  the  parties^  was  not  put  into  it ;  and  that  inatead  of  invrt^ 
ing  it,  a  reference  is  made  to  it,  as  in  this  case,  the  reason  of  the  rule  doea  not  tuA  \ 
and  of  course  it  ought  not  to  be  applied."     (See  also  Sharp  v.  Lipaey,  3  M 
Rep.  118.) 

But  it  is  not  necessary,  in  order  to  exempt  the  case  from  the  operation  of  the 
general  rule,  that  the  writing  should  expressly  and  directly  rebut  the  presumptioD  of 
completeness.  In  Jeffrey  v.  Walton,  1  Stark.  Rep.  367,  referred  to  in  nou;  (1)  at  p. 
663  of  the  text,  an  acjtion  was  brought  ibr  not  taking  proper  care  of  a  hotse  which 
the  defendant  had  hired  of  the  plaintiff.  At  the  time  of  the  hiring  the  ibilowiiig  mem- 
orandum was  made: — ^*  Six  weeks  at  two  guineas — WtUiam  WaUon,  juor."  lord 
EHenborough  seems  to  have  treated  it  as  a  contract  incomplete  on  its  ftce,  and  con- 
clusive as  far  as  it  went;  for,  in  admitting  evidence  that  the  defendant,  at  tbe  time  of 
fairing,  agreed  to  be  responsible  for  all  accidents,  he  said— ^*  The  written  afrreement 
merely  regulates  the  time  of  hiring  and  the  rate  of  payment,  and  I  shall  not  allow  any 
evidence  to  be  given  by  the  plaintiff  in  contradiction  of  these  terms,  but  I  am  of 
opinion  that  it  is  competent  for  the  plaintiff  to  give  in  evidence  suppletoiy  matter 
as  part  of  the  agreement."  In  the  case  of  Knapp  v.  Harden,  1  Gale  47,  Exeh.  H. 
T.  1835,  in  an  action  for  goods  sold  and  delivered,  the  detence  was  that  the  credit 
had  not  expired;  it  appeared  in  evidence  tliat  the  plaintiff  had  written  a  letter  to  the 
defendant,  specifying  the  price  to  be  charged ;  it  was  sent  to  the  defendant's  surveyor, 
who  communicated  it  to  him ;  the  defendant  wrote  to  the  plaintiff,  that  be  ooaaented 
to  the  terms  proposed,  if  the  payment  should  be  made  at  a  period  he  mentiooed ;  the 
plaintiff  consented,  and  the  defendant  then  signed  the  first  letter.  It  waa  objected 
that  the  first  letter  alone  constituted  the  agreement,  and  that  the  evidence  of  the 
second  letter,  and  of  what  passed  in  relation  to  it,  was  inadmissible.  The  objection  hav- 
ing been  overruled,  the  defendant  had  a  verdict,  and  on  a  motion  for  a  new  trial,  tbe 
court  of  exchequer  refused  a  rule,  and  Parke,  B.  said— '<  It  is  quite  clear,  that  the  letter 
did  not  in  itself  constitute  an  agreement,  it  was  not  meant  to  be  so  by  the  parties.'' 
(See  3  Phill.  Ev.  773,  S,  8th  Lond.  ed.)  In  Reay  v.  Richardson,  2  Cr.  M.  &  R.  4S7. 
on  an  applicatioa  to  a  creditor  to  enter  into  a  composition,  he  was  requested  to  write 
down  what  he  was  willing  to  do;  he  afterwards  wrote — "I  hereby  agree,  on  pay- 
ment of  10a.  in  the  pound,  to  give  a  full  and  complete  discharge :  held,  that  evidence 
ol  a  contemporaneous  conversation  with  the  creditor  was  admissible  to  show  tbe 
purpose  for  which  the  writing  was  given,  and  thereby  make  a  valid  agreement,  by 
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shewing  it  was  intended  to  be  submitted  to  the  creditors.  (3  Phili.  Ev.  733,  note  (4) 
8th  Lond.  ed.)  See  ante,  note  957,  p.  1406.  "  If  there  were  a  written  order  to 
make  a  chattel,  parol  evidence  would  be  admissible  of  the  acceptance  of  the  order, 
(no  statute  interfering,)  and  of  the  price  at*  which  the  party  agreed  to  make  it." 
(Ingram  v.  Lea,  2  Caftipb.  Rep.  521.  2  Phlll.  Ev.  772,  8th  Lood.  ed.)  Where  an 
executory  agreement,  not  within  the  statute  of  frauds,  expresses  no  consideration, 
you  may  show'  what  the  consideration  actually  was.  (Hall  v.  Mott,  Brayt. 
Rep.  81.)    See  further,  1  isdale  v.  Harris,  20  Pick.  12. 

Ujx)D  a  like  principle,  a  blank  endorsement  of  a  note  or  bill  of  exchange,  does  not, 
as  between  the  immediate  parties,  preclude  evidence  of  contemporaneous  parol  stipu- 
lations showing  (hat  a  restricted  operation  was  intended  to  be  given  t^  the  signature, 
or  ihalthe  transfer  was  upon  trust  and  not  absolute,  8tc.;  "for  in  these  cases  the 
written  engagement  is  lefi  incomplete  by  the  parlies.*'  (Per  Parker,  J,,  delivering  the 
opinion  of  the  court  in  Slackpole  v.  Arnold,  11  Mass.  Rep.  32.  See  Susquebannah 
Bridge  and  Bank  Co.  v.  Evans,  4  Wash.  C.  C.  Rep.  480.  Brock  v.  Thompson,  1 
Bail.  Rep.  322.  Wright  v.  Latham,  3  Murph.  Rep.  298.  Hill  v.  Ely,  5  Ser.  k, 
Rawle,  363.     Pike  v.  Street,  1  Mood.  &  Malk.  226,  7,  and  note.     Goupy  v.  Harden, 

7  Taunt.  Rep.  163.  Butler  v.  Suddelh,  6  Monroe,  541.  Daniel  v.  McRae,  2 
Hawks' Rep.  590.  Perkins  v.  Catlin,  11  Conn.  Rep.  213.  Barker  v.  Prentiss,  6 
Mass.  Rep.  430,  433,  4.    Smith  v.  Barber,  1  Root's  Rep.  207.     Lonsdale  v.   Brown, 

8  Wash.  C.  C.  Rep.  404.  Dean  v.  Hall,  17  Wend.  214,  215,  et  scq.  Brent's  ex'rs 
▼.  Metropolis  Bank,  1  Peters'  Rep.  89.  Fuller  v.  McDonald,  8  Greenl.  213.  Bar- 
rows V.  Lane,  5  Verm.  Rep.  161.  But  see  Barry  v.  Morse,  3  N.  Hamp.  Rep.  132. 
Hightower  v.  Joy,  2  Porter's  Rep.  308.  Bank  of  United  Slates  v.  Dunn,  .6  Peter's 
Rep.  51,  58,  and  cases  there  cited.) 

So,  in  various  cases  of  a  somewhat  similar  nature,  where  a  writing  has  been  execu- 
ted by  way  of  part  performance  merely  of  a  parol  contract.    A  familiar  illustration  is 
where  a  chattel  has  been  sold  with  warranty,  not  in  writing,  and  a  note  given  for  the 
parchase  money.    Clearly  the  note,  in  such  instances,  would  not  merge  the  parol 
contract.    (See  Shepherd  v.  Temple,  3  N.  Hamp.  R.  455.    Reab  v.  McAllister,  8 
Wend.  116, 117.)  In  M'Culloch  v.  Girard,  4  Wash.  C.  C.  Rep.  289,  a  parol  agreement 
between  the  parties  was  entered  into,  relating  to  the  transfer  of  certain  shares  of 
stock  in  a  bank  not  then  completely  organized.    At  the  conclusion  of  the  agreement, 
the  defendant  signed  a  paper,  promising,  in  a  general  way,  to  transfer  the  shares,  as 
soon  as  the  books  for  that  purpose  sliould  be  opened  by  the  bank.    The  defendant 
contended  that  this  instrument  should  be  treated  as  evincing  the  entire  agreement,  and 
that  no  parol  evidence  could  be  received  of  stipulations  not  contained  in  it.    The 
court,  however,  deemed  it  a  question  of  fact  for  the  jury  whether  the  instrument 
was  g\ven  in  full  execution  of  the  parol  contract,  or  in  part  merely ;  and  Washington, 
J.  who  delivered  the  opinion,  said — "  that  if  itshouW  turn  out  that  it  formed  part  of  the 
a^eeraent  that  such  a  paper  shouM  be  given,  or  that  a  paper  of  that  description  was, 
in  the  ordinary  course  of  the  defendant's  business,  in   respect  to  transactions  of  this 
nature,  given  by  him ;  evidence  of  the  parol  contract  will  be  proper,  and  will  not  vio- 
late any  of  the  rules  of  evidence."    (Id.  290,  291.    See  id.  p.  292,  3,  et  seq.)    In  an 
action  brought  to  recover  a  sum  of  money,  for  which  the  defendants  had  signed  a 
writing  whereby  they  acknowledged  its  receipt  of  the  plaintiff  "  by  the  hands  of  B. 
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to  be  accoooted  for;"  parol  evidence  on  the  part  of  the  defendants  to  tbow,thatbelbre 
the^writing  was  signed,  the  plaintiff  being  indebted  to  L.  and  L.  to  the  defandaDiB,  ii 
was  agreed  that  this  money  should  be  paid  to  the  defendants  in  part  paymeoi  of  their 
claim  against  L.,  and  in  part  satisfaction  or  L.'s  claim  against  the  pitlDtifi^  nn  held 
admissible.  The  court  said  the  instrument  was  not  a  mere  receipt,  and  therefore  lia- 
ble as  sucji  to  be  varied ;  nor  was  it  one  of  those  writings  which  are  lo  be  legtided 
as  merging  all  previous  negotiations:  they  viewed  it  as  given  merely  in  part  execu- 
tion of  the  parol  contract,  and  therefore  the  latter  might  be  proved.  (Gerriah  t. 
Washburn,  9  Pick.  Rep.  8S8.)  M.  filed  his  bill  in  chancery,  claiming  a  lies  aa 
lands  sold  to  him  by  J.,  for  an  unpaid  balance  bt  the  purchase  money.  The  bifi 
charged  that  at  the  time  of  the  purchase  the  number  of  acres  in  the  tract  sold 
was  not  ascertained  ;  but  it  was  agreed  to  estimate  the  quantity  at  300  acres,  with 
the  understanding  that  a  survey  should  subsequently  be  made,  and  if  the  tractsfaould 
turn  out  to  contain  more  land,  the  excess  should  be  paid  for  at  the  same  nie 
per  acre  as  the  three  hundred  acres,  the  supposed  number;  that  with  tbs 
understanding  a  bond  of  conveyabce  was  executed  by  M.»on  the  17th  of  May,  \9», 
and  a  bond  for  the  purchase  money,  according  to  the  estimate  above  mentioned,  by  J. 
on  the  day  following  ;  that  a  survey  of  the  land  was  aflerward  made,  and  it  vu 
fi)ond  to  contain  a  surplus  of  3S0  acres  over  the  estimated  quantity ;  and  for  the  price 
of  the  latter,  the  complainant  proceeded,  he  having  previously  assigned  the  bond  for 
the  other  part  of  the  purchase  money  to  one  B.  This  bond  was  not  produced,  aad 
the  court  declined  deciding  as  to  the  existence  of  ihe  lien  until  the  oonteols  ot  the 
bond  should  be  proved  in  some  way.  But  they  said,  that  unless  there  was  "  aome- 
thing  in  the  structure  of  the  bond  which  negatives  the  lien,  it  would  have  to  be  en- 
forsed,''  &c.  In  respect  to  the  parol  proof  relied  on,  they  added — '*0n  the  suppo- 
sition that  the  bond  is  a  mere  obligation  for  the  payment  of  money,  without  recitii^ 
the  contract  of  sale,  there  could  be  no  possible  legal  objection  to  the  admiasibility  of 
the  evidence  in  relation  to  the  excess  of  land  above  three  hundred  acrea.  It  k  in 
this  light  we  have  supposed  it  to  exist.  In  that  view,  the  introduction  of  the  parol 
evidence  would  not  affect  in  any  manner  the  contract,  as  evidenced  by  the  bond  of 
conveyance,  and  bond  for  the  purchase  money,  but  being  evidence  of  a  substantive 
independent  contract,  its  admissibility  could  not  be  met  by  any  legal  objectioa."  (HaQ 
▼.  Maccubin,  6  Gill  &  John.  107,  110.)  See  Supra,  p.  1471.  On  the  aaxoe 
principle,  where  there  is  a  writing  imftorting  a  sale  of  personal  property,  or  any 
other  like  instrument  of  transfer,  it  will  not  preclude  -  the  vendee  from  prov- 
ing an  agreement  between  him  and  the  vendor,  contemporaneous  with  the  iostru« 
ment,  and  consistent  with  its  terms,  that  the  value  of  the  property  ahould  be  applied 
to  the  payment  of  the  defendant's  debts.  (Sembie,  McCreaiy  v.  McCreaiy,  5  Gill 
and  John.  147,  167.)  See  supra,  p.  1469.  The  last  case,  like  the  one  prece- 
ding it,  goes  on  the  proposition  of  our  author  at  p.  563,  S  of  the  text,  that  parol  evi- 
dence is  admissible,  in  cases  of  written  instruments,  to  prove  collateral  and  indepen- 
dent facts,  about  which  the  writing  is  silent.  (Id.  1 66,  7.)  Kelsey  and  Dickson  being 
partners  in  a  mill  which  they  had  built,  entered  into  a  written  agreement  stadqgtaftr 
alia  that  Dickson  had  bought  Kelsey's  interest  in  the  mill  for  500  dollars,  to  be  paid 
in  certain  instalments.  Kelsey,  in  an  action  against  Dickson  for  the  purchase  money, 
was  permitted  to  showy  by  parol  evidence,  that  the  sum  of  500  dollars  which  Oickaoe 
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WIS  ta  pay  Kelaey  for  bis  intisrest  Id  the  miO,  was  exclusive  of  the  expeofMS  that  had 
been  ineurred  in  building  it ;  and  th^t  those  expenses  were  to  be  paid  by  t)ick8on. 
(Kelaey  ▼.  Dickson,  ft  Blackf.  336.  S.  C.  on  appeal,  8  id.  189.) 

A  plain  and  well  established  exception  to  the  general  doctiine  which  regards  all 
anterior  aod  contemporaneous  stipulations  and  representations  as  merged  in  the  writ- 
ten contract,  exists,  where  one  party  sues  the  other,  alleging,  as  the  gravamen  of  the 
action,  some  fraud  of  the  latter,  by  which  the  former  was  induced  to  enter  into  the 
eontraet.  It  has  been  laid  down  in  broad  terms,  that  ^  the  rule  which  prefers  written 
to  unwritten  evidence,  does  not  so  apply  as  to  exclude  the  latter,  when  its  pbjeot  is  to 
prove  that  the  former  bad  been  fraudulently  obtained,  and  thereby,  to  avoid  the  con- 
tract evidenced  by  it,  or  secure  indemnity  to  the  party  injured."  (Per  Safibk],  J.  in 
Cozzeos  V.  Whitaker,  8  StewAt  &  Porter,  8*29.  See  Becker  v.  Vrooman,  18  John 
Rep.  801.  Johnson  v.  Miln,  14  Wend.  195.  Per  Marshall,  G.  J.  in  Tayloe  ▼. 
Rigg>i  1  Peters' Rep.  591.  Per  Kent,  C.  J.  in  Mumford  v.  McPherson,  1  John. 
Rep.  44.  The  Sute  ▼.  Perry,  1  Wright's  Rep.  663.)  In  an  action  on  the  case  for 
deceit  in  the  sale  of  a  slave,  though  there  was  a  written  bill  of  sale,  containing  a  war- 
ranty of  soundness  in  "  body,  mind  and  title,"  yet  held,  that  parol  evidence  going  to 
prove  other  representations  made  by  the  vendor  at  the  time,  such  as  that  the  slave 
was  industrious,  and  free  from  vice,  whereas  he  knew  the  contrary  to  be  the  fact,  was 
admiasible.  (Cosacena  v.  Whiuker,  8  Stewart  k.  Porter,  833.  S.  P.  McFarlane  ▼. 
Mooie,  1  Tenn.  Rep.  (Overt)  174.  See  Johnson  v.  Brockelbank,  8  HilPs  Rep.  858. 
Smith  V.  Williams,  1  Murph.  Rep.  436.  Wren  v.  Wardlaw,  1  Alab.  Rep.  868. 
Mumford  v.  McPherson,  1  John.  Rep.  418.  Fleming  v.  Slocum,  18  John.  Rep.  408.) 
So,  where  the  bill  of  sale  of  a  slave  contained  a  warranty  of  soundness,  but  expressly 
excepted  the  "  phthisic  ;**  held,  that  the  vendee  might  nevertheless  prove,  in  an  action 
for  deceit,  that  the  vendor  represented  the  slave  as  having  the  phthisic  only  slightly, 
whereas  be  knew  her  to  be  in  the  last  stagie  of  that  disease.  (Hanks  v.  McKee,  8 
Litt.  Rep.  337.)  But  in  Louisiana,  in  an  action  on  a  note  given  for  the  price  of  a 
slave,  the  defendant  set  up  that  the  slave  was  in  the  habit  of  running  away,  and  that 
the  plaintiff  knew  this  to  be  the  case  when  he  sold  him.  The  bill  of  sale  waa  under 
•eal,  and  expressly  stated  the  slave  to  be  a  "  runaway,  and  a  drunkard."  The  de- 
fendant introduced  evidence  to  show  that  the  plaintifffalsely  represented  this  as  a  qual- 
ified vice.  The  court,  however,  held  hUa  concluded  by  the  deed,  (Bayon  v.  Towles, 
A  Mart  Lou.  Rep.  1,  N.  S.)  Where  a  pereon  was  induced  to  purchase  land,  by  a 
fraudulent  representation  that  a  certain  privilege  was  connected  with  the  land,  which 
the  vendor  knew  was  not  included  in  the  deed ;  held,  that  the  vendee  might  recover. 
(Monellv.  Golden,  13  John.  Rep.  895.)  See  also  Russell  v.  Rogers,  15  Wend.  851,  7. 
Johnson  v.  Miln,  14  id.  199,  300.  And  in  Louisiana,  fraud  in  the  sale,  in  such 
case,  was  allowed  to  be  proved  by  way  of  defence  to  an  action  for  the  purehase 
money.  (Broussard  v.  Sudrigue,  4  Mill.  Lou.  Rep.  847.)  So  in  South  Carolina ; 
and  even  representations  founded  simply  in  mutaket  are  there  admissible  as  a  defence, 
either  to  the  whole  action,  or  pro  tanto^  as  the  case  may  be.  (Means  v.  Brickell,  3 
Hill's  Rep.  667.) 

An  exception  is  also  allowed,  where  the  writing  is  one  of  that  character  which  the 
law  does  not  regard  as  the  best  evidence  of  the  transaction  to  which  it  relates.  Such 
are  general  receipts,  and  otlier  instruments  of  the  like  nature,  adverted  to  ante,  note 
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860,  p.  1311.     (See  alao  ante,  note  194^  p.  913,  et  seq. ;  note  430,  p.  547,  8;  and 
note  963,  p.  1438,  et.seq.    Baugh  v.  Brassfield,  5  J,  J.  Marsh.  97.)   Tiioughvben 
these  assume  the  form  of  a  coDlract,  ihey  are  to  be  treated,  so  far,  as  the  exclusive 
medium  of  proving   what  the   parties   agreed   to.     (See    the  notes  referred  to 
supra.)    Bills  of  parcels  fall  within  the  rabge  of  the  exception.    (See  Harris  t.  John- 
son, SCranch,  311,  stated  ante,  note  195,  p.  3 18.)    In  Wallace  v.  RogeT«,3N. 
Hamp.  Rep.  .506,  it  appeared  that  A.  sold  B.  a  quantity  of  hops,  and  gave  a  btWof 
parcels,  stating  the  number  of  bags,  weight,  price,  &c.,  with  a  clauite  added  as  fol- 
lows— **  these  hops  are  warranted  to  be  of  the  first  quality."  In  an  action  by  6.  against 
A.  for  a  breach  of  the  warranty,  it  was  held,  that  A.  was  not  precluded  by  the  bil! 
of  parcels  from  proving  that  the  hops  were  warranted  only  in  case  they  were  car- 
ried to  a  particular  place.    Quere,  however;  for  the  l^i  t^ems  to  have  been  in  the 
nature  of  a  special  contract.     A  letter  of  credit,  or  an  acceptance  of  a  bill  ofexcbange, 
absolute  on  its  face,  has  been  held  open  to  be  varied  by  parol  evidence,  so  far  as  lo 
annex  to  it  a  condition  or  restriction  communicated  and  agreed  upon  at  the  lime,  pro- 
vided the  parly  endeavoring  to  avail  himself  of  the  instrument  is  chargeable  triib 
knowledge  of  the  facts.    (Storer  v.  Logan,  9  Mass.  Rep.  55.)    But  a  letter  of  cred- 
it, addressed  to  John  and  Joseph,  will  not  admit  of  explanation  so  as  to  render  it 
operative  in  favor  of  John  and  Jeremiah.     (Grant  v.  Naylor,  4  Cranch,  334.    Allison 
v.  Rulledge,  5  Yerg.  193.) 

Again,  as  we  have  already  seen,  when  a  question  arises  as  to  the  execution  of  the 
instrument,  parol  evidence  of  what  passed  between  the  parties,  prior  to,  and  contem- 
poraneous with  the  alleged  execution,  is,  in  many  cases,  admissible.  fSeeante,  note 
948,  p.  1388;  note  969,  p.  1449, 50 ;  note  973,  p.  1453 ;  and  note  976,  p.  1459,  et  seq.) 
So  if  the  character  of  the  instrument  be  ambiguous,  as  whether  a  deed  or  a  will. 
(See  ante,  note  948,  p.  1388.  Herrington  v.  Bradford's  ex'x,  Walker's  Rep.  520.) 
Accordingly,  too,  it  may  be  shown,  that  when  the  minds  of  the  contracing  parties  had 
met  on  the  terms  of  their  bargam,  it  was  agreed  that  each  should  execute  to  the  other 
a  writing,  containing  the  stipulations  to  which  they  respectively  bound  themseives; 
and  that  after  one  had  executed  his  part,  tjie  other  neglected  or  refused,  and  so  the 
agreement  never  was  consummated.  (Perrine  v.  Cheeseman,  6  Halst.  Rep.  174, 177. 
See  Peiry  v.  Christy,  19  John.  Rep.  53.) 

So  in  many  cases  where  illegality  of  consideration  is  set  up,  hi  avoidance  of  the 
written  contract.  In  an  action  On  a  note,  the  defendant  may  show  a  distinct  parol 
agreement,  made  at  the  time  the  note  was  given,  (o  pay  usury  upon  the  demand  se- 
cured by  the  note,  and  thus  avoid  it.  (At wood  v.  Whittlesey,  2  Root's  Rep.  87. 
Hammond  v.  Hopping,  IS  Wend.  510,  511.  Lear  v.  Yarnel,  3  Marsh.  Ken.  Rep- 
420.)  See  Wilhite  y.  Roberts,  4  Dana's  Rep.  175,  S.  P.  in  respect  lo  a  cliamper- 
tons  bond.  No  written  contract,  it  has  been  said,  can  have  the  effect  of  merging  the 
parol  contract  in  these  cases;  "  for  it  is  only  in  virtue  of  its  superior  obligation,  that 
a  written  contract  has  the  effect  of  extinguishing  the  verbal  contract  upon  \Phich  it  is 
founded ;  ^nd  of  course,  when  it  has  no  obligation,  it  can  have  no  such  effect."  (Lc«r 
V.  Yarnel,  3  Marsh.  Ken.  Rep.  421.)  See  also  Allen  y.  Hawks,  13  Pick.  79,  and 
the  cases  cited  ante,  note  967,  p.  1445,  6. 
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NOTE  985— p.  562. 

We  have  seen  by  many  casesWthe  next  preceding  note,  that  all  parol  negotiations 
between  the  parties  to  a  written  contract,  anterior  to,  or  contemporaneous  with,  the 
execution  of  the  instrument,  are,  in  general,  to  be  regarded  as  merged  in  it.  Of 
GouTse,  stipulations  and  agreements  iubtequent  to  the  execution  are  not  within 
the  rule.  Hence,  the  time  of  performance  of  a  simple  contract  in  writing  may  be  ex- 
tended by  a  subsequent  parol  agreement  between  the  parties.  (Keating  v.  Price,  1 
John.  Gas.  22.  See  Frost  v.  Everett,  5  Gowen's  Rep.  497.  Erwin  v.  Saunders,  1  id.  249. 
Dearborn  v.  Gross,  7  Gowen'sRep.  50.  Neil  v.  Gheves,  1  Bail.  Rep.  587.  Frank- 
lin V.  Long,  7  Gill  &  John.  407.  Robinson  v.  Batchelder,  4  N.  Hamp.  Rep.  45.) 
Where  there  was  a  contract  in  writing  to  deliver  chattels  at  a  particular  place ; 
held,  that  ttie  promissor,  on  being  sued,  might  show  a  subsequent  parol  agreement 
fixing  a  different  place  for  the  delivery,  and  that  a  tender  at  the  latter  place  would 
constitute  a  defence.  "  The  place,  as  well  as  time  of  performance,  may  be  varied  by 
a  subsequent  parol  agreement.  At  all  events,  it  will  amount  to  a  waiver  of  a  tender  at 
the  place"  specified  in  the  written  contract.  (Robinson  v.  Batchelder,  4  N.  Hamp.  Rep. 
40, 45,  6.  See  Neil  v.  Gheves,  1  Bail.  Rep.  537.)  The  parties  may,  by  a  subsequent 
parol  agreement,  upon  a  suQcient  consideration,  change  the  mode  of  payment,  or  other 
terms  of  their  written  contract ;  or  they  may  discharge  it  altogether;  (Low  v.  Tread- 
weil,  3Fairf.  Rep.  441 ;  Bailey  v.  Johnson,  9  Gowen's  Rep.  115,  118;  per  cur.  in 
Erwin  v.  Saunders,  1  id.  250;  Trumbo  v.  Gurtright,  1  Marsh,  Ken.  Rep.  582; 
Mossy  v.  Mead,  2  Mill.  Lou.  Rep.  157;  Benson  v.  Smith,  id.  103;  Perrine  v. 
Gbeeseman,  6  HalsL  174;)  and  substitute  another  it  its  stead.  (Bailey  v.  Johnson, 
supra.  See  also  Brock  v.  Sturdivant,  3  Fairfl  Rep.  81, 83, 4,etseq^  Gommander  v* 
Russell,  5  Mart.  Lou.  Rep.  N.  S.  456,  459,  4iJ0.  Ante,  note  976,  p.  1461.)  A 
written  submission  to  arbitrators  may  be  varied  by  a  subsequent  parol  agreement,  so 
as  to  allow  the  arbitrators  to  call  in  an  umpire  not  provided  for  in  the  writing.  (Sharp 
v.  Lipsey,  2  Bail.  Rep.  113.) 

But  where  a  party  contracted  in  writing  to  do  work  at  stipulated  prices,  and  after 
completing  the  work,  sued  for  his  pay ;  held,  that  he  could  not  set  up  a  parol  agree- 
ment, made  subsequent  to  the  completion  of  the  work,  that  the  first  contract  should  be 
abandoned,  and  other  and  higher  prices  paid,  unless  the  last  contract  was  founded  on 
some  new  and  valid  consideration.  (Randolph  v.  Perry,  2  Porter's  Rep.  376.)  Other- 
wise, tenihUy  if  tlie  abandonment  had  been  requested  by  the  other  party ;  or  if  the 
parol  agreement  had  been  entered  into  before  the  completion  of  the  work.  (Id.  And 
see  Perrine  v.  Gheeseman,  6  Halst.  Rep.  177.    Gox  v.  Bennett,  1  Green's  Rep.  171.) 

As  to  the  effect  of  a  subsequent  parol  agreement  varying  the  terms  of  a  note,  see 
ante,  note  976,  p.  1461,  and  the  cases  there  cited. 

It  matters  not,  it  appears,  how  soon  after  the  execution  of  the  written  contract  tlie 
parol  one  was  made.  If  it  was,  in  fact,  $ub»equent,  and  is  otherwise  unobjectionable, 
it  may  be  proved  and  enforced.  Accordingly,  where  the  parties  entered  into  a  con- 
tract in  writing  respecting  the  sale  of  personal  property,  and  immediately  after  it 
was  signed,  the  vendee  said  he  wanted  a  written  indemnity  against  all  claims  on  a 
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portioD  of  it»  to  which  the  Tendor  replied,  he  would  not  give  him  a  written  indemuty, 
but  that  he  had  sold  him  the  whole,  and  would  9eehimautmUi  held,  tbatthiwua 
valid  promise  of  iDdemnity,  and  having  been  made  aAer  the  written  oootnet,  it  ought 
be  sued  upon  and  a  recovery  had.    (Brewtter  v.  Countiyman,  IS  Wend.  448.  See 
Richardson  v.  Hooper,  13  Pick.  446.)    But  if  the  parol  agreement  wai  contempoTa- 
neous  with  the  written  one,  though  repeated  immediately  ailerward,  it  willDotbeK- 
garded  as  subsequent    (Frost  v.  Everett,  5  Cowen'iB  Rep.  497.    See  Cox  v.  BenDCt, 
1  Green's  Rep.  168.)    The  fact  of  the  agreement  being  subsequent,  must  clearly  ap- 
pear ;  and  itaeems,  if  the  point  be  left  in  doubt,  the  presumption  will  be  that  the  nat- 
ter resting  in  parol  was  merged.    Accordingly,  where  a  party  entered  into  a  writtea 
contract,  promising  to  deliver  portable  articles  of  property  on  or  before  a  certain  day, 
and  no  place  was  specified  for  the  delivery ;  held,  that,  by  legal  conatroction,  the 
residence  of  the  party  to  whom  delivery  was  to  be  made  was  the  place  of  delivery; 
and  that  the  testimony  of  a  witness,  who  swore,  that  <*at  the  time,  or  immediately  be 
fore  or  after"  the  writing  was  signed,  a  different  place  was  agreed  on,  oouldnot  he  I^ 
•ceived.    (La  Farge  v.  Rickett,  5  Wend.  187.) 


NOTE  986— p.  662. 

Our  author  repeats  here  a  remark  made  by  him  in  several  places,  that  an  afflbigoity 
appearing  on  the  (ace  of  a  writing  is  not  explainable  by  extrinsic  evidence.  Tbs, 
we  have  seen  ante,  note  938,  p.  1858,  et  seq.,  is  only  true  in  a  qualified  aenae. 

The  instances  in  which  you  may  reeort  to  collateral  and  cotemporaoeouc  cireom- 
stances,  with  a  view  of  explaining  various  ambiguities,  were  considered  ante,  note 
957,  p.  1S99,  et  seq.  (See  also  Fowle  v.  Bigelow,  10  Mass.  Rep.  879,  881,  %  884. 
Stone  V.  Bradbury,  3,Shepl.  Rep.  185, 199.)  It  is  presumed,  however,  tliattbegene- 
ral  observation  of  our  author  was  not  designed  to  embrace  cases  precisely  of  that 
character.  The  illustration  given  is  Rex  v.  Laindon,  which,  instead  of  b^  R^' 
red  to  the  principle  stated  in  the  text,  ought,  it  seems,  to  be  classed  abng  with  Rex 
V.  Scammonden,  3  T.  Rep.  474 ;  for  the  instrument  in  question  was,  as  respected  ;be 
tWo  contending  parishes,  re$  inter  dliot  acta.  (See  ante,  note  965,  p.  1444.)  The  (I«i- 
might  have  been  very  different,  had  it  arisen  between  the  immediate  parties  to  the  wri- 
ting ;  as,  for  instance,  on  a  dispute  between  them  respecting  the  nature  of  the  aenriee 
which  the  master  had  a  right  to  exact  by  virtue  of  the  agreement  If  in  that  caae  the  ap- 
prentice had  insisted  upon  the  cotemporaneous  parol  agreement  to  limit  the  oiater's 
rights,  or  to  vary  the  relation  evinced  by  the  written  contract,  it  might  have  beeniimted, 
we  think,  with  unanswerable  force,  that  the  parol  stipulation  was  merged  in  the  in- 
strument, and  was  therefore  not  to  be  regarded.    (See  S  Stark.  £v.  575, 6.) 

Several  cases  which  we  have  considered  as  Illustrating  the  doctrine  applicable  to 
writings  not  importing  a  complete  expression  of  the  entire  contract,  or  as  having  been 
given  only  in  part  performance  Of  the  parol  contract  between  the  parties,  seem  to 
have  gone  on  the  general  proposition  in  the  text  (See  ahte,  note  984,  p  UTS,  et 
seq.,  particularly  Hall  v.  Maccubbin,  McCreary  v.  McCreary,  and  Keisey  v.  Dick- 
son, stated  id.  p.  1474.)  Where  the  qUestbn  arose,  whether  a  bequest  in  a  wiR  to 
a  creditor  of  the  testatrix  was  a  satisfactfon  or  not,  parol  evidence  was  admitted,  a•b^ 
ittg  entirely  consistent  with  the  will,  and  going  to  prove  independent  facts  about  wbieh 
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the  will  was  silent  (Wm)afmav.Cniry,8Gowen'sRep.S46.S.C.4Wend.44S0  Ipan 
action  by  a  8on»  against  th^  representatives  ofhis  father,  for  use  and  occypatjon  oCpremi- 
aesby  the  father ;  held,  that  the  agreement  between  the  &tber  and  son,  contemporane- 
ous with  the  deed,  and  showing  that  the  father  wss  to  occupy  rent  free,  might  be 
given  in  evidence.  "  It  is  not  inconsistent  with  the  de^d,  but  independent  of  it" 
(Per  Coilett,  C.  J.  in  Swishei:  v.  Swisher's  admV,  I  Wright's  Rep.  756,  6.)  In  an 
actiop  against  the  endorsee  by  the  holder  of  a  promissoiy  note,  parol  evidence  to 
show,  that  a  judgment  confessed  by  the  maker  t6  the  endorser  was  intended  as  secu- 
rity to  the  latter  for  hi«  responsiUlity,  is  admissible.  (South  Carolina  Bank  v. 
Myers,  1  Bail.  Rep.  413.) 


NOTE  987— p.  568. 


The  maxim  in  the  text,  it  has  been  said,  like  most  other  maxims»  has  received  va- 
rioua  qualificatioQS,  and  indeed  never  was  true  to  the  letter ;  for  at  all  times,  a  bond, 
covenant,  or  other  sealed  instrument,  might  be  defeated,  by  parol  evidence  of 
payment,  accord  and  satisfaction,  &c,  (Per  cur.  in  Munroe  v.  Perkins,  9  Pick.  Rep. 
Sd8, 308.    Reynolds  v.  Scott,  Brayt  Rep.  76.) 

There  are  various  cases  where  a  specialty  has  been  deemed  entirely  abandoned  and 
discharged  by  a  subsequent  executed  parol  agreement  (See  Le  fevre  v.  Le  Fevre, 
4  Ser.  k  Rawle,  341.  Gringum  v.  Nicholson's  ex'rs,  1  Hen.  &  Munf.  485.)  In  Mun- 
roe V.  Perkins,  9  Pick.  898,  where  the  action  was  assumpsit,  for  work,  materials,  Slc. 
done  and  furnished  by  the  plaintiff  for  the  defendant,  the  defence  set  up  was  that  the 
whole  took  place  pursuant  to  a  special  contract  under  seal,  which  was  produced ;  the 
plaintiff  showed  that  being  unable  to  go  on  under  the  special  contract  without  mate- 
rial loss,  he  refused  to  proceed  after  having  performed  in  part,  but  upon  a  parol 
promise  by  the  defendant  that  he  should  be  paid  for  his  labor,  Slc,  and  should  not 
suffer,  he  afterwards  went  on  and  completed  the  work ;  held,  that  he  was  entitled  to 
recover.  Lattimore  v.  Harsen,  14  John.  Rep^.880,  was  very  similar  to  Munroe  v. 
Perkins,  supra,  and  decided  in  the  same  way. 

Fleming  V.  Gilbert,  8  John.  Rep.  538,  was  an  action  on  a  bond,  conditioned  that 
thedefendant,  by  a  given  day,  should  procure  and  deliver  to  the  plaintiff  a  certain 
bood  and  mortgage,  and  discharge  the  same  of  record.  The  defendant  did  procure 
the  bond  and  mortgage,  and  offered  them  to  the  plaintiff,  proposing  to  do  what- 
ever else  he  required  to  discharge  the  mortgage  of  record ;  but  the  plaintiff,  not 
knowing  what  was  necessary,  agreed  by  psrol  to  wiiive  a  literal  performance 
io  this  respectj  if  the  defendant  would  do  another  thing,  which  he  aflenyar^s  did : 
held,  that  evidence  of  the  parol  waivef,  8u^  was  admissible,  and  amounted  to  a 
defence.  The  court  went  upon  the  ground,  that  he  who  prevents  a  thing  being  done 
shall  not  avail  himself  of  the  non-performance  he  has  occasioned.  Where  t^e  con- 
dition of  a  bond  was  to  raise  a  miU,  the  obligor  can^e  to  the  obligee  and  told  him 
every  thing  was  ready  to  erect  the  mill,  and  asked  him  when  he  would  have  hin^  ooii^e 
and  put  it  up;  the  obligee answered,.that  he  would  not  have  it,  and  discharged  him 
entirely  of  erecting  the  mill,  and  that  was  held  sufficient  to  excuse  hiro  kom  t(>.e  pe,r- 
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fbrmaiice.  (Fleming  v.  Gilbert,  supra,  per  Thompson,  J.^  citing  1  Roll  ibr.  45S, 
pi.  5,  Year  Book,  3  Hen.  6, 37.)  In  Ratcliff  v.  Pemberton,  1  Esp.  Rep.  35,  Lord 
Kenyon  decided,  that  to  an  action  of  covenant  on  a  charter  party,  for  the  <letnur- 
rage  which  iilras  stipulated  in  it,  the  defendant  might  plead  that  the  covenaotee,  who 
was  the  master  and  owner  of  the  ship,  verbally  permitted  the  delay,  and  agreed  not 
to  exact  any  demurrage,  but  waived  all  claim  to  it.  (See  also  Thresh  v.  Rake,  id. 
58.)  So  where  the  plaintiff  sued  on  a  breach  of  covenant  for  not  giving  a  deed ; 
held  a  good  plea,  that  the  defendant  would  have  given  a  deed  at  the  time  stipu- 
lated, but  the  plaintiff  objected,  and  said  when  he  wished  the  deed  he  would  apply 
for  it.    (Baker  v.  Whiteside,  1  Breese's  Rep.  19^) 

gg  In  Dearborn  v.  Cross,  7  Co  wen's  Rep.  48,  the  action  was  on  notes,  payable  in  spe- 
cific articles.  It  appeared  that  the  consideration  of  the  notes  was  a  bond  of  the  plain- 
tiff, by  which  the  latter  obligated  himself  to  convey  certain  premises  to  the  ibrmer; 
that  by  a  subsequent  parol  agreement,  the  parties  had  stipulated  to  rescind  the  con- 
tract df  sale ;  and  that  the  plaintiff,  pursuant  to  this  arrangement,  had  re-entered  up- 
on the  premises,  and  finally  sold  them  to  another  individual.  The  court  held,  Ibat 
though  the  bond  was  not  cancelled  or  given  up,  or  any  of  the  papers  changed,  yet, 
by  the  parol  agreement,  and  the  acts  of  the  parties  under  it,  the  bond  was  discharged, 
and,  therefore,  no  action  would  lie  on  the  notes.  In  Suydam  v.  Jones,  10  Wend. 
180,  the  subject  was  incidentally  considered,  and  the  court  held  the  following 
language — *'  A  covenant  under  seal  cannot  he  discharged  by  a  parol  agreement  tiefbre 
breach,  Kay  v.  Waghorne^  1  Taunt.  437.  The  discharge  must  be  by  matter  of  as 
high  nature  as  that  which  creates  the  debt  or  duty,  Preston  v.  Christmas,  S  Wiis.  S6. 
This  is  universally  true,  where  the  action  is  founded  on,  or  grows  exduaively  out  of 
the  deed  or  covenant,  Blake's  Case,  6  Coke,  43.  Allen  v.  Blague,  Cro.  Jac.  99.  lo 
covenant,  therefore,  award  with  satisfaction  before  breach,  is  bad,  because  the  plea 
goes  to  the  covenant  itself;  though  o/^er  breach,  it  rosy  be  good,  for  then  it  goes  only 
in  discharge  of  the  damages,  and  not  of  the  deed.  Snow  v.  Frankleyn,  Lutwyche, 
108,  ed.  of  1708."  (Id.  184.)  In  Barnard  v.  Darling,  11  Wend.  27,  the  dcfctidanto 
being  sued  on  a  bond  given  by  them  as  sureties  of  a  deputy  sheriff,  set  up  by  way  of 
plea,  a  parol  agreement  of  the  sheriff  that  he  woidd  release  them.  No  consideratioD 
was  alleged  for  the  agreement,  and  this  the  court,  on  demurrer,  adjudged  ftul  to  the 
plea.  They,  however,  intimated  an  opinion,  that  a  parol  agreement,  executory  in  its 
character,  could  not  discharge  a  covenant;  (Id.  SO.)  A  landlord  teased  a  store,  and 
in  the  lease,  covenanted  to  make  certain  alterations  and  improvements ;  afUnrard  the 
landlord,  by  reason  of  the  decay  of  the  building,  changed  his  plan,  took  down  the  old 
building,  and  put  up  a  new  one,  in  which  he  fitted  up  a  store  for  the  tenant ;  to  which 
change  the  tenant  assented  at  the  time,  but  after  the  new  store  was  completed,  re- 
fused to  occupy  it ;  held,  in  an  action  by  the  tenant  against  the  landtbrd,  for  the  non- 
performance of  the  covenant  for  repairs,  that  the  evidence  of  the  tenant's  assent  was 
inadmissible.  (Delacroix  v.  Bulkley,  18  Wend.  71.)  In  this  case,  Savage,  C.  J.  af- 
ter reviewing  the  New-York  decisions,  declared  the  result  to  be,*"  that  aieoIeJ  execu- 
tory contract y  cannot  be  released  or  rescinded  by  a  parol  executory  contract ;  but  that 
after  breach  of  a  sealed  contract,  a  right  of  action  may  be  waived  or  released  by  a 
new  parol  contract,  in  relation  to  the  same  subject  matter,  or  by  any  valid  parol  exe- 
cuted contract."    (Id.  75.) 
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la  detinue  by  the  mortgagoi  of  a  slave,  redeemable  by  tbe  terms  of  the  deed  at 
a  etrttio  day,  the  mortgagor  was  allowed  to  show  a  subsequent  verbal  agree- 
ment to  extend  the  period  of  redemptioD;  and  an  oflfer  to:diBoharge  the  mortgage 
jranuant  to  such  extension.  (Desbaxo  v.  Lewis,  6  Slew.  &  Port.  91,)  Further,  as 
to  tbe  general  doctrine  in  the  text,  see  tleed  v.  McGrew,  5  Hamm.  375,  S81, 384. 

Where  noplace  is  mentioned  for  the  delivery  of  the  deed,  in  articles  under  seal  ibr 
the  sale  of  land,  though  the  legal  effect  would  be  that  the  vendor  is  bound  toseek  the 
veadee,  and  tender  the  deed,  yet  the  parties  may,  by  parol,  agree  on  a  place  of  per- 
formaDce,  after  the  execution  of  the  articles,  or  the  vendee  may  appoint  a  place  ;  and 
if  tbe  vendor  tender  at  tlie  phice,  it  is  well.  (Franchot  v.  licaeh,  5  Cowen's  Rep. 
506.  Sec  Wyman  v,  Winslow,  3  Fairf.  Rep.  506.  Robinson  v,  Bachelderj  4  N- 
Hamp.  Rep.  45,  6.)  The  agreement  or  appointment,  as  to  the  place,  should  clearly 
appear  to  have  been  made  subsequent  to  the  writing.  (SembUj  La  Farge  v.  Rickett, 
5  Wend.  Rep.  187.    See  S.  C.  and  others,  stated  ante,  note  9S5,  p.  1477,  8.) 

Various  cases  beside  those  above  noticed,  retogoize  the  doctrine  that  a  parol  en- 
largement of  the  time  for  performinic  a  sealed  contract,  may  avail  as  an  excuse  for 
Don-performance  at  tbe  day.  (Neil  v.  Tillman,  1  Bail  Rep.  5S8,  note  (a.)  See  also 
Cox  ▼.  Bennet,  1  Green's  Rep.  165.)  But  where  the  action  is  directly  upon  the  spe- 
cialty, the  plaintiff  cannot  aliow  an  extension  of  time,  or  other  parol  variation,  by  way 
of  maintaining  his  suit.  If  this  is  requisite,  the  action  should  be  grounded  on  the 
subsequent  agreement.  It  is  settled,  that  in  these,  and  the  like  instances,  the  specialty 
may  be  considered  as  incorporated  with  the  subsequent  verbal  arrangement,  and  the 
whole  treated  as  one  entire  parol  contract,  on  which  assumpsit  will  lie,  and  the  remedy 
upon  which  may  be  barred  aAer  six  yeacs,  by  the  statute  of  limitations.  (See  per 
Gibson,  C.  J.  in  Vicaiy  v.  Moore,  2  Watts'  Rep.  451,  456,  7.  Merrill  v.  The  Ithaca 
and  Owego  Rail  Road  Co.  16  Wend,  586.  Mesd  v.  De  Golyer,  id.  633.  Jewell  v. 
Schroeppel,  4  Cowen's  Rep.  564.  Baird  v.  Blairgrove,  1  Wash.  Rep.  170.  Lang- 
worthy  V.  Smith,  2  Wend.  587.  Marks  v.  Robinson,  1  Bail.  Rep.  89.  Stnard  v. 
Patterson,  3  Blackf.  353.  Watchman  v.  Crook,  5  Gill  &  John.  339.  Ford  v.  Camp- 
field,  6  Halst.  Rep.  337.  Luciani  v.  American  Fjre  Ins.  Co.  3  Whart  Rep.  167. 
£vans  V.  Thompson,  5  Ekist's  Rep.  119.  Creig  v.  Talbot,  3  Barn.  &  Cress.  179. 
Brown  v.  Goodman,  3  T.  Rep.  593.  See  further,  ante,  note  410,  p.  534,  and  the  au- 
thorities there  cited.)  In  such  instances,  a  parol  consent  to  a  waiver  or  alteration  of  some 
portion  of  the  written  contract,  may  frequently  be  inferred  from  tbe  acts  of  the  partiea; 
such  as  their  going  on  aller  the  day  fixed  for  complete  performance,  &c.  &e.  But  is 
the  absence  of  any  express  stipulation,  it  is  not  to  be  presumed  that  they  agreed  to  vary 
from  the  terms  originally  fixed  upon,  further  than  their  conduct  necessarily  imports. 
(See  Aferrili  v.  Ithaca  and  Owego  Rail  Road  Co.  16  Wend.  586.  Mead  v.  De  Gotyer, 
id.  633.    Cox  v.  Bennet,  1  Green's  Rep.  165.) 


NOTE  988— p.  565. 


The  court  of  Ring's  Bench,  in  Goss  v.  Lord  Nugent,  5  Bam.  &  Adol..  58,  in. re- 
ference to  the  doctrine  advanced  by  our  author,  said,  "  It  is  to  be  observed  that  tbe 
statute  does  not  say  in  distinct  terms,  that  all  contracts  or  agreements  concerning  the 
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sale  of  laiida»  shall  be  in  writing;  all  tba^  it  enacts  is,  that  no  action  shall  be Ixoogbt, 
unless  they  are  in  writing ;  and  as  there  is  no  clause  in  the  act  which  reqaiia  the  die- 
solution  of  such  contracts  to  be  in  writing,  it  would  rather  seem  that  a  written  coq- 
tract,  concerning  the  sale  of  lands,  may  still  be  waived  and  abandoned  b;  i  new 
agreement,  not  in  writing,  so  as  to  prevent  either  party  from  recovering  o&theeoD- 
tract  which  was  in  writing."    See  1  Sudg.  on  Vend.  175,  Am.  cd.  of  1886,  from  9th 
Lond.  ed.    In  Ballard  v.  Walker,  S  John.  Gas.  60,  the  court  presumed  thataoo&tnct 
ibr  the  sale  of  land  had  been  rescinded,  simply  from  the  fact  that  the  vendee  bad  gives 
no  notice  to  the  vendor,  that  he  should  insist  upon  the  agreement,  until  someynn 
afler  it  was  to  be  executed ;  the  vendor  having  previous  to  that  time,  and  witbio  a 
year  after  the  contract  was  made,  conveyed  the  premises  to  another.    The  court  said, 
that  under  such  circumstances,  equity  would  presume  the  contract  had  been  rescind- 
ed by  the  consent  of  the  parties,  or  discharged  by  some  composition  between  them; 
and  they  thought  a  court  or  law  might  do  the  same.    See  also  Dearborn  v.  Cross, 
7  Cowen's  Rep.  48.    Botsford  v.  Burr,  3  John.  Cb.  Rep.  405,  416.    Haabrouck  t. 
Tappen,  15  John.  Rep.  300.    Origan  v.  Nicholson,  1  Hen.  &  Munf.  439.   Reed  v. 
McGrew,  5  Hamm.  Rep.  381  to  885. 


NOTE  989— p.  565. 
See  S.  P.  Stevens  v.  Cooper,  2  John.  Ch.  Rep.  429. 


NOTE  990— p.  565. 
See  Low  v.  Tread  well,  8  Fairf.  Rep.  441,  444,  5,  6. 


NOTE  991— p.  567. 


The  attempt  which  we  have  thus  fer  made  to  introduce  practical  illustrstions  of  the 
mode  in  which  the  rules  of  evidence  have  been  applied  by  the  various  courta  of  law, 
both  English  and  American,  has  already  extended  our  notes  to  the  presest  volQine 
of  the  text  beyond  what  was  orfginally  foreseen.  To  follow  out  the  same  fine  of  an- 
notation under  this  head,  by  discussing  the  doctrine  of  admitting  parol  evidence  is 
respect  to  written  instruments,  as  held  by  the  numerous  equity  jurisdictiona  in  the 
United  States,  some  of  them  possessing  all  the  powers  of  the  English  chanoeiy,  aod 
others  exercising  powers  of  a  similar  character,  but  restricted  in  different  degrees 
according  to  the  local  legislation,  would,  of  itself,  require  a  volume.  Such  a  labor 
seems  hardly  necessary.  The  able  Commentaries  on  Equity  Juripnidence  by  Mr.  Jo- 
tice  Story,  whichi  it  is  presumed,  are  in  the  hands  of  every  American  chancery  pr^^ 
tioner,  together  with  an  English  work,  devoted  exclusively  to  the  subject  of  evidence  io 
courts  of  equity,  by  Mr;  Gresley,  recently  published  at  Philadelphia,  furnisb  a  fond  of 
learning  on  the  subjects  glanced  at  by  our  author,  to  Which  little  that  would  be  gene- 
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rally  serviceable,  can  be  added.    Mr  Rand's  edition  of  Matliews  on  Presumplive  Evi- 
dence, will  likewise  be  (bund  eminently  useful 


NOTE  99S— p.  567. 


See  a  Story's  Eq.  746,  1  PonbU  Eq.  161,  Am.  ed.  of  1855.  I  Sug.  on  Vend. 
161,  and  n.  (84)  Am.  ed.  of  1836,  from  9th  Lond.  ed.  Wesley  v.  Thomas,  6  Harr. 
&  John.  S4.  Anderson  v.  Hutchinson,  4  Lilt.  Rep.  996.  Dale  v.  Pope,  id.  166. 
Dwight  V.  Pomroy,  17  Mass.  Rep.  308.  Bradbury  v.  White,  4  Greenl.  394.  Stevens 
V.  Cooper^  1  John.  Ch.  Rep.  429.  Church's  lessee  v.  Church,  4  Yeates'  Rep.  380. 
Harrison  v.  Talbot,  2  Dana,  258,  9.  Steere  v.  Steere,  5  John.  Ch.  Rep.  1.  Tim- 
berlake  v.  Parish's  ex'rs,  5  Dana,  350,  1,  3.  Wilkinson  v.  Wilkinson,  3  Dev.  Eq. 
Rep.  376.  Brocvn  v.  Haven,  3  Fairf.  179.  Elder  v.  Elder,  1  id.  179.  Howell  v.Hooks, 
3  Dev.  Eq.  358.  Moore  v.  Eiwards'  ex'rs,  1  Bail.  Rep.  23,  4.  Reed  v.  Clarke,  4 
Monroe,  18,  30.  Baugh  v.  Ramysey,  id.  157.  Wells  v.  Hodge,  4  J.  J.  Marsh.  131. 
Morris  v.  Morris,  2  Bibb,  311.  Fishback  v.  Wpodford,  1  J.  J.  Marsh.  84,  86,  7. 
Blanchard  v.  Kenton,  4  Bibb,  451,  3.  Ratcliffe  v.  Allison,  3  ^and.  637.  McMahon 
V.  Spangler,  4  id.  51.  Meads  v.  Lansing,  1  Hop.  Ch-  Rep.  124.  Leroaster  v.  Buok- 
hart,  3  Bibb,  38. 


NOTE  993— p.  668. 


See  post,  note  997.  The  following  decisions  may  be  lo6ked  into  as  serving  to 
show  in  what  cases,  and  how,  equity  will  relieve  against  mistakes  generally.  Wash- 
bum  V.  Merrills,  1  Day's  Rep.  139.  Ross  v.  Norvell,  1  Wash.  Rep.  14.  Barrett 
V.  Barrett,  4  Dess.  Eq.  Rep.  447.  Machir  v.  McDowell,  4  Bibb.  473.  Ratcliffe  v. 
Allison,  3  Rand.  537.  Christ  v.  Diefenbach,  1  Ser.  &  Rawle,  464.  Chapman  v. 
Allen,  Kirby's  Rep.  899.  De  Reimer  v.  Canlillon,  4  John.  Oh.  Rep.  85.  Willinga  v. 
Consequa,  1  Peters'  C.  C.  Rep.  301.  Joy  v.  Warta,  9  Wash.  C.  C.  Rep.  366.  Mc- 
Ferran  v.  Taylor,  3  Cranch,  270.  Morris  v.  Edwards,  1  Hamm.  Rep.  189.  Patti- 
son  V.  Hull,  9  Cowen's  Rep.  755.  Wesley  v.  Thomas,  6  Harr.  &  John.  34.  Bow- 
man v.  Bittenbender,  4  Watls' Rep.  390.  SU)ughton  V.  Lynch,  3  John.  Ch.  Rep. 
209.  Stebbins  v.  Eddy,  4  Mason's  Rep.  414.  Slocum  v.  Marshall,  2  Wash.  C.  C. 
Rep.  397.  Queanel  v.  Woodlief,  6  CaU's  Rep.  318,  S.  G.  3  Hen.  &  Munf.  173,  note. 
King  V.  Stubbs,  14  Ser.  &  Rawle,  306.  See  also  1  Story's  Eq.  121,  et  seq.  Inskoe 
v.  Proctor,  6  Monroe,  311.  Abbe  v,  Good  win,  7  Conn.  Rep.  377.  Gibson  v.  Watts, 
1  McCord's  Ch.  Rep.  490.  GlasseW  v.  Thomas,  3  Leigh,  113.  Key  ton's  adm'x  v. 
Brawford^s  ex'rs,  5  Leigh,  39.  BMrogardoer  v.  Allen,  6  Munf.  439.  Mead  v.  Lan- 
sing, 1  Hopk.  Ch.  Rep.  124.  Allen  v.  McMasters,  3  Watts'  Rep.  181.  And  see 
the  cases  post,  note  1000,  as  to  mistakes  made  by  the  draAsman,  in  the  frame 
of  the  writing. 

In  respect  to  mistakes  of  law,  as  contradistinguished  from  mistakes  of  fact,  see  Whea- 
ton  V.  Wheaton,  9  Conn.  Rep.  96.  Lowndes  v.  Cfaisholm,  3  McCord's  Ch.  455. 
Hopkins'ex'rs  v.  Mazyck,  1  Hill's  Ch.  Rep.  251.    Fitzgerald  v.  Peck,  4  Litt  Rep. 
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195.  Chbmplin  v.  Laytin,  1  Edw.  Ch.  Rep.  467.  S.  C,  6  Paige,  180, 17  WeiKl.407. 
Hunt  V.  Rousmaniere's  adra'r,  I  Peters'  Rep.  15,  S.  C.  8  Wheat.  174,  SMawD,  8»4. 
8im8  V.  Lyle,  4  Wash.  C.  C.  Rep.  SOI ,  820.  Heilner  v.  Imbrie,  6  Ser.  fit  iUwlf,411. 
Lyon  V.  Richmond^  2  John.  Ch.  Rep.  51.  S.  C.  14  John.  Rep.  501.  Vi'lims  v. 
Hodgson,  3  Harr.  &  John.  474.  Lammat  v.  Browby,  6  id.  24.  Rawstone  T.Parr, 
5  Ru88.  424.  S.  C.  id.  589.  Clark  v.  DutcheF,  9  Cowen's  Rep.  674.  Lawrence  ?. 
Beaubin,  2  Bail.  Rep.  628.  Moser  v.  Liebenguth,  2  Rawle,  4^.  Haven  v.Fnter, 
9  Pick.  112.  Shotwell  v.  Murray,  1  John.  Ch.  Rep.  512.  Slorra  v.  B«rker,6  John. 
Ch.  Rep.  166.  Naylor  v.  Wench,  1  Sim.  &  Stu.  561.  Jones  v.  Watkina,  1  Slew- 
ait's  Rep.  81.  Ward  v.  Tucker,  7  Mass.  Rep.  449.  Hubbard  v.  Martin,  8  Yerg. 
498.    Dickins  v.  Jones,  6  id.  488.    Besore  v.  Potter,  12  Ser.  &  Rawle,  158, 9. 

As  to  the  right  of  showing  a  mistake  made  in  a  will,  see  ante,  note  957,  p.lS34,&, 
and  the  eases  there  cited. 


NOTE  994-^p.  568. 


1  Sug.  on  Vend.  164,  et  seq.  and  the  notes,  Am.  ed.  1886,  from  9th  Lond.  H.  * 
Story's  Ek].  58, 4,  et  seq. 


2  Story's  Eq.  79,  80,  fee. 


NOTE  995— p.  569. 


NOTE  996— p.  569. 


See  2  Story's  Eq.  2t ,  et  seq.  Ratcliff  v.  Allison,  8  Rand.  Rep.  537.  Bradbury  v. 
White,  4  Greenl.  Rep.  391.  Young  v.  Craig,  2  Bibb,  270.  Fisher  v.  May's  heirs,  2 
id.  451 ,  Smith  v.  Smith,  4  id.  Bl.  Harrison  v.  Talbot,  2  Dana's  Rep.  258, 267, 8. 
Gower  V.  Sterner,  2  Whart.  Rep.  75,  79.  Moliere  v.  The  Pennsylvania  Ins.  Co.,5 
Rawle's  Rep.  342.  Whealley  v.  Slade,  4  Sim.  Rep.  126.  Cathcart  v.  Robinson, 
5  Peters'  Rep.  264.  Watl,s  v.  Waddle,  6  id.  389.  See  also  the  cases  cited  in  I  Barb. 
Dig.  112  10  127.  Hutcheson  v.  McNutt's  Keirs,  1  Hamm.  Rep.  14.  Askeff  ▼•  Poy*^» 
2  Dess.  Eq.  Rep.  145.    Meads  v.  Lansing,  1  Hopk.  Ch.  Rep.  124. 


NOTE  997— p.  671, 


As  to  the  admiaeibOity  of  parol  evidence  in  courts  of  equity,  for  tbe  purpoie  of  ob- 
taining relief  against  fraud,  and  what  constitutes  that  species  of  fraud  upon  which 
those  courts  will  interfere,  see  1  Story's  Eiq.  166  to  168 ;  also  id.  194,  et  seq.  Ot&^ 
Eq.  Ev.  206,  7.    WUkinson  v.  Wilkineon,  2  Dev.  Eq.  Rep.  378.    Flagler  v.  Pkin. 
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S  Rawle,  845.    Rice's  heirs  v.  Spotswood's  heirs,  6  Monroe,  40.  Boyfce's  ex'ra  v. 

Grundy,  S  Peters'  Rep.  310.    Stinson  v.  McKeown,  1  Hill's  Rep.  987,  stated  ante, 
note  961,  p.  1452 ;  and  ^e  that  note  at  p.  1434. 


NOTE  998— p.  575. 

It  is  clear,  that  a  party  may,  as  plaintiff,  have  relief  Against  a  written  oonti-act,  by 
having  the  same  set  aside  atid  ca^ncelled,  or  modified,  whenever  it  is  founded  in  mis- 
take of  material  facts,  and  it  would  be  unconscientious  and  unjust  for  the  other  party 
to  enforce  it.  (See  Ball  v.  Storie,  1  Sim.  &  Stu.  310.)  And  this,  although  the  party 
seeking  the  relief  drew  the  instrument  himself.  (Id.  Gibson  v.  Watts,  1  McCord's 
Ch.  Rep.  494,  5.)  See  further  as  to  the  n^eneral  doctrine,  Chase  v.  Manhardt,  1 
Bland's  Ch.  Rep.  3S8.  1  Story's  Eq.  164,  et  seq.  Fishback  v.  Woodford,  1  J.  J. 
Marsh.  84.  Bierne  v.  Erskine,  5  Leigh's  Rep.  59.  H'Mahon  v.  Spangler,  4  Rand. 
51.  Anderson's  ex'r  v.  Bacon,  1  Marsh.  Ken.  Rep.  48.  Love  v.  Cofer,  1  J.  J. 
Marsh.  827.  Bodley  v.  McChord,  4  J.  J.  Marsh.  475.  Huston  v.  Noble,  4  J.  J. 
Marsh.  150.  Rice's  heirs  v.  Spotswood's  heirs,  6  Monroe,  40.  Inskoe  v.  Proctor,  6 
Monroe,  311.    Alien  v.  Hammond,  11  Peters'  Rep.  63. 

But,  in  England,  it  seems  from  the  cases  cited  in  the  text,  that  it  is  not  admissible 
for  a  plaintiff  to  allege  a  mistake,  with  a  view  of  correcting  the  contract^  and,  at  the 
same  time,  seek  a  specific  performance  of  it  in  its  rectified  state.  (See  Gresl.  Eq. 
£v.S06,  7.)  Most  of  the  English  cases  on  this  subject  will  be  found  collected  in  the 
notes  to  1  Story's  J£q.  174,  5.  The  learned  author  remarks,  in  respect  to  this  doc- 
trine, that  "  it  is  certainly  of  a  very  artificial  character,  and  difficult  to  be  reconciled 
with  the  general  principles  of  courts  of  equity.  It  is,  "  in  effect,"  he  says,  "  a  de- 
claration, that  parol  evidence  shall  be  admissible  to  correct  a  writing  as  against  a 
plaintifi*,  but  not  in  favor  of  the  plaintiff,  seeking  a  specific  performance.  There  is, 
therefore,  no  mutuality  or  equality  in  the  operation  of  the  doctrine.  The  ground  is 
very  clear,  that  a  court  of  equity  ought  not  to  enforce  a  contract,  where  there  is  a 
mistake,  against  the  defendant,  insisting  upon,  and  establishing  the  mistake ;  for  it 
would  be  inequitable  and  unconscientious.  And  if  the  mistake  is  vital  to  the  con- 
tract, there  is  a  like  clear  ground,  why  equity  should  interfere  at  the  instance  of  the 
party,  as  plaintiff,  and  cancel  it;  and  if  the  mistake  is  partial  only,  why  at  bis  inEtance 
it  should  reform  it.  In  tliese  eases  the  remedial  justice  is  equal ;  and  the  parol  evi- 
dence to  establish  it  is  equally  open  to  both  parties  to  use  as  proof.  Why  should  not 
the  party  aggrieved  by  a  mistake  in  an  agreement,  have  relief  in  all  cases,  where  he 
is  plaintiff,  as  well  as  where  he  is  defendant?  Why  should  not  parol  evidence  be 
equally  admissible  to  establish  a  mistake  as  the  foundation  of  relief  in  each  case  ^  The 
rules  of  evidence  ought  certainly  to  work  equally  for  the  benefit  of  each  party.  Mr. 
Chancellor  Kent  has  forcibly  observed,  ^  tha<  it  cannot  make  any  difference  in  the  rea- 
sonableness and  justice  of  tlie  remedy  whether  the  mistake  was  to  the  prejudice  of 
one  party  or  the  other.  If  the  court  has  a  competent  jurisdiction  to  correct  such 
mistakes,  (and  that  is  a  point  understood  and  settled,)  the  agreement,  when  correct- 
ed, and  made  tb  speak  the  real  sense  of  the  parties,  ought  to  be  enforced,  as  well  as 
any  other  agreement,  perfect  in  the  first  instanee.    It  ought  to  have  the  same  efiicacy, 
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and  be  entitled  to  the  Bame  protectioo,  when  made  accurate  under  the  decree  of  the 
court,  as  when  made  accurate  by  the  act  of  the  parties,     Rei  accedent  hmm  rdrnJ 
It  may  be  added,  that,  if  the  doctrine  be  founded  upon  the  impropriety  of  admittiDg  pa- 
rol evidence  to  contradict  a  written  agreement,  that  rule  is  not  more  broken  in  upoa 
by  the  admission  of  it  for  the  plaintiff,  than  it  is  by  the  admission  of  it  for  the  defeod- 
ant.    If  the  doctrine  had  been  confined  to  cases  arising  under  the  statute  of  fnuds, 
if  not  more  intelligible,  it  would  at  least  have  been  less  Inconvenient  in  practice.  But 
it  does  not  appear  to  have  been  thus  restricted,  although   the  cases  in  which  it  has 
been  principally  relied  on  have  been  of  that  description.    It  will  oHen  be  quite  as  ud- 
conacientious  for  a  defendant  to  shelter  himself  under  a  defence  of  this  sort,  against  t 
plaintiff  seeking  the  specific  performance  of  a  contract,  and  the  correction  of  a  mis- 
take, as  it  will  be  to  enforce  a  contract  against  a  defendant,  which  embodies  a  roia- 
take  to  his  prejudice.     See  Comyns'  Digest,  Chancery,  2  C.  4  ;  3  X  3 ;  4  L.  2."   (I 
Story's  Eq.  176,  note  (1.)) 

The  doctrine  of  Woollam  v.  Hearn,  cited  in  the  text,  and  of  other  English  cases  pro- 
ceeding on  like  views,  has  been  distinctly  repudiated  in  New-Tork,  and  seems  indeed 
not  to  have  been  sanctioned  by  any  of  the  courts  of  equity  in  this  country.  (See 
Keisselbrack  v.  Livingston,  4  John.  Ch.  Rep.  144.  Gillespie  v.  Moon,  S  id.  M$. 
Also  The  Hiram,  1  Wheat.  Rep.  444.  Hunt  v.  Rousmanier,  9  Wheat.  Rep.  SU. 
1  Peters'  Rep.  13.  Hogan  v.  Delaware  Ins.  Co.  1  Wash.  C.  C.  Rep.  42S.  Rosevelt 
v.  Fulton,  2  Coven's  Rep.  129.  Pattison  v.  Hull,  id.  747.  Wesley  v.  Thomas,  6 
Harr.  &  John.  24.  Newsom  v.  Bufferlow,  1  Dev.  Ek}.  879.  Gower  v.  Sterner,  2 
Whart.  Rep.  75, 79.  Abbe  v.  Goodwin,  7  Conn.  Rep.  377.  But  see  Westbrook  v. 
Harbeson,  2  McCord's  Ch.  Rep.  1 12.  Elder  v.  Elder,  1  Fairf.  80.  Dwigfat  v.  Pom- 
roy,  17  Mass.  Rep.  303.  Bradbury  v.  White,  4  Greenl.  Rep.  391.  HarrisoQ  v. Tal- 
bot, 2  Dana's  Rep.  250, 268.) 


NOTE  999— p.  576. 


As  to  the  admissibility  of  parol  evidence  in  the  instance  adverted  to  in  the  text^ 
and  what  shall  constitute  part  performance,  see  1  Story's  Eq.  21,  etseq.  See  also 
German  v.  Machin,  6  Paige,  288,  292,  3.  Wetmore  v.  White,  2  Cain.  Cas.  in  Er. 
87.  Hall  V.  Hall,  2  McCord's  Ch.  269.  See  also  1  Barb.  Eq.  Dig.  1S9  to  149.  1 
Fonb.  Eq.  Am.  ed.  1835,  p.  143,  et  seq.  to  152.  Id.  159.  Sug.  on  Vend.  195  to  155, 
and  the  notes.  Am.  ed.  of  1836,  from  9th  Lond.  ed.  Miller  v.  Hower,  2  Rawie,  53. 
Low  V.  Treadwell,  3  Fairf.  Rep.  441.  Brooks  v.  Wheelock,  11  Pick.  Rep.  439. 
Monahan  v.  Colgin,  4  Watt's  Rep.  436.  Ellis  v.  Ellis,  1  Dev.  Eq.  Rep.  341.  Hutch- 
eson  v.  McNutt's  heirs,  1  Ham.  Rep.  14. 


NOTE  1000— p.  576. 


See  on  this  subject,  1  Story's  Eq.  164,  et  seq.    McMahon  v.  Spanglcr,  4  Rand.  51, 
53,  4,  5,  6.    Also  Cook  v.  Preston,  2  Root's  Rep.  78.    £Imor«  ▼.  Austin,  id.  415. 
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Parsons  v.  Hosmer,  id.  1.  Sanford  v.  Washburne,  id.  4M.  Chapman  v.  Allen,  Kir- 
b/8  Rep.  399,  Lemaster  v.  Buckhart,  a  Bibb's  Rep.  29.  Coyert  ex'rs  v.  McGee, 
id.  82U  McCurdy  v.  Breathitt,  6  Monroe,  634.  Love  v.  Cofer,  1  J.  J.  Marsh.  527. 
Moser  v.  Libenguth,  2  Rawie,  428.  Inskoe  v.  Proctor,  6  Monroe,  516.  Parcels  v.  Gk)- 
hegan,  2  J.  J.  Marsh.  ISS.  Hunt  v.  Rousmaniere's  adm'r,  1  Petew'  Rep.  1, 18.  S.  C. 
8  Wheat  174,  3  Mason,  294.  Burdett  y.  Simms,  8  J.  J.  Marsh.  190.  Harrison  v. 
JamesoD,  id.  232.  Hunt  v.  Freeman,  1  Hamm.  601.  Mayfiekl  v.  Seawell,  Cook's 
Rep.  487.  Phoenix  lni9.  Co.  v.  Gurnee,  1  Paige,  278.  Roeevelt  v.  Fulton,  2  Cowen's 
Rep.  129.  Chamberlain  v.  Thompson,  10  Conn.  Rep.  243.  Gillespie  v.  Moon,  2 
JohH.  Ch.  Rep.  685.  Wheaton  v.  Wheaton,  9  Conn.  Rep.  96.  Young  v.  Craig,  2 
Bibb's  Rep.  270.  Sn^ith  v.  Smith,  4  id.  81.  Newsom  ▼.  Bufferlow,  1  Dev.  Eq.  Rep. 
879.  Gower  V.  Sterner,  2  W  hart.  Rep.  76,  79.  Tilghman  v.  Tiighman's  ex'rs,  1 
Bald.  Rep.  49a  Dalzefl  v.  Timrod,  1  Dess.  Eq.  Rep.  839.  Holmes  v.  Simmons. 
8  Dess.  £q.  Rep.  149.    See  also  the  cases  ante,  note  933. 


NOTE  1001— p.  577. 


Sec  1  Story's  Eq.  169,  et  seq.  Also  Elder  ▼.  Elder,  1  Fairf.  80,  88,  9.  Hodgson 
V.  Hancock,  1  Young  &  Jer.  817.  United  States  v.  Monroe,  5  Mason,  672.  Phce- 
nix  Ins.  Comp.  v.  Gurnee,  1  Paige,  278.  Watkins  v.  Stockett's  adm'r,  6  Harr.  & 
John,  435.  Graves  v.  The  Boston  Marine  Ins.  Co.  2  Cranch,  419.  Dupree  v. 
McDonald,  4  Dess,  Eq.  Rep.  209.  Lyman  v.  The  United  Ins.  Co.  2  John.  Ch. 
Rep.  680.  Gillespie  v.  Moon,  id.  585.  Harris  v.  Dinkins,  4  Dess.  Eq.  Rep.  60. 
Abbe  V.  Goodwin,  7  Conn.  Rep.  877.  Rosevelt  v.  Fulton,  2  Cowen's  Rep.  129. 
Getman's  ex'rs  v.  Beardsley,  2  John.  Ch.  Rep.  274.  M'Mahan  v.  Spangler,  4 
Rand.  Rep.  51.  Gresl.  Eq.  Ev.  206,  6.  Harrison  v.  McMennomy,  2  Edw.  Ch. 
Rep.  261.  Inskoe  V.  Proctor,  6  Monroe,  311,  312,  et  seq.  Besore  v.  Potter,  12 
Ser.  &  RawIe,  169,  160. 


NOTE  1002— p.  677. 


1  Story's  Eq.  258,  9, 260.  2  id.  90,  1,  2.  Gresl.  Eq.  Ev.  208,  9.  Hall  v.  Hall, 
2  McsCord's  Ch.  Rep.  269.  Hoge  v.  Hoge,  1  Watts'  Rep.  168.  Reeves  v.  Reeves, 
1  Dev.  Eq.  386.  See  ante,  note  967,  p.  1884,  and  the  cases  there  cited  as  to  the 
doctrine  on  the  subject  of  showing  mistakes  in  wills. 


NOTE  1003— p.  578. 


Some  observations  may  properly  be  added  here,  by  way  of  indicating  still  further 
the  difierenee  which  exists  between  courts  of  law  and  equity,  in  respect  to  the  doc- 
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trine  of  parol  evideiioe  to  add  to»  vary  or  eoDtradict,  the  apparent  import  of  written 
inatrumeota. 

1.  Aa  to  purofaaaea  in  the  name  of  third  persona,  the  rule  ia,  that  whether  the  nb- 
juct  matter  of  the  purohaae  he  freehold,  copyhold,  leasehold,  or  peratmal  property) 
merely ;  and  whether  the  conveyance  or  transfer  be  taken  in  the  namaof  the  fQ^ 
chaser  and  othera  jointly,  or  in  tlie  name  of  others,  without  that  of  the  porcbMT,— 
whether  in  one  name  or  several, — whether  jointly  or  «ucc«moe  ; — the  trust  oTbendt- 
cial  ownerahip  appertaina  to  him  who  advanced  the  purchase  money,  or  if  there  be 
more  than  one,  then  to  the  aeveral  i^eraons  so  having  advanced  it,  according  to  tbdr 
respective  proportions ;  and  in  equity,  auch  beneficial  owner  or  ownen  may  prove  the 
facta,  and  enforce  their  rights.    The  authorities,  (with  the  aingleezeeptioo  ofwhtt Lor^ 
Uardwicke  said,  in  Croas  v.  Norton,  3  Atk.  74,  denying  the  applicatk>Dof  the  rule  to 
a  joint  advance  by  two  peraona,  oh  a  purchase  completed  in  the  name  of  only  ooeof 
them,  hut  which  was  overruled  in  Wray  v.  Steele,  2  Yea.  &  Bea.  384,)  afl  go  uni- 
formly and  clearly,  to  establish  the  above  results ;  and  this,  in  England,  ootwithstand- 
ing  the  statute  of  frauds ;  for  it  excepts  trusts  of  this  nature.    (3  Story's  Eq.  44S,  et 
seq.  and  the  notes.    Mathews  on  Pres.  £v.  55,  et  seq.  See  per  Spencer,  C.  J.  io  Jack- 
son, ex  dem.  Selye,  v.  Morse,  16  John.  Rep.  19d.    German's  leasee  ▼•  Gabboid,  S 
Binn.  80a,  305.    Wallace  v.  Duffield,  2  Ser.  fit  Rawle,  521.    Boltsford  v.  Burr,  8 
John.  Oh.  Rep.  409.     Livingston  v.  Livingston,  2  id.  540.    Perry  v.  Head,  1  Manh. 
Ken.  Rep.  47.    Stephenson  v.  Stephenson,  S  Bibb,  15.    Hart  v.  Hawkioa,  id.  506. 
Redwood  v.  Riddick,  4  Munf.  223.    Methodist  Episcopal  Church  v.  Jaques,  1  John. 
Ch.  Rep.  450.    Scoby  v.  Blanchard,  8  N.  Hamp.  Rep.  170.    Pritchard  f.  BrowD,  4 
id.  897.    Foote  v.  Colvin,  8  John.  Rep.  216.    Denton  v.  McKenzic,  1  De»  Eq. 
Rep.  289.    Dealty's  heirs  v.  Murphy,  8  Marsh.  Ken.  Rep.  4T7.    Stark  v.  Ca&nady, 
8  Litt.  Rep.  899.    PhiJIipa  v.  Crammond,  2  Wash.  C.  C.  Rep.  441.    MaliD  v.  Malin, 
1  Wend.  625.    Boyd  v.  McLean,  1  John.  Ch.  Rep.  582.    McGuire  v.  McGoweo,  4 
Deas.  Ek}.  Rep.  491.    Letcher  v.  Armstrong,  2  Blackf.  Rep.  198.   JennisoD  ^• 
Graves,  id.  140.    Doyle  v.  Sleeper,  1  Dana,  586.    Owinga  v.  Owings,  1  GUI  &  Job»- 
484.    Dean  v.  Dean,  6  Cpnn.  Rep.  288.    Rogers  v.  Murray,  3  Paige,  890.  White 
v.  Carpenter,  2  id.  217.    Steere  v.  Steere,  5  John.  Ch.  Rep.  1.    Fisher's  ex'iB  v. 
Tucker'a  ex'rs,  1  McCord's  Ch.  Rep.  169,  176.    Tripler  v.  Olcott,  8  John.  Ch.Rep. 
478.    Powell  V.  The  Monaon  and  Brimfield  Man.  Co.  8  Mason,  847.   Soelling  v. 
Utterback,  1  Bihh,  609.    Hagthorp  v.  Hook'a  adm'ra,  1  Gill  &  John.  271.  Starr  r. 
Starr,  1  Hamm.  Rep.  828.    Fowke  v.  Haughtier,  8  Marsh.  Ken.  Rep,  57.  Shaver 
v.  Radley,  4  John.  Ch.  Rep.  816.    Pugh's  heirs  v.  Bell's  heirs,  1  J.  J.  Mareh.  40S. 
Lees  V.  Nuttall,  1  Russ.  &  Myl.  58.    S.  C  Tam.  882,  1  Mylne  &  Keene,  819.  Faw- 
cett  V.  Whitehouse,  1  Russ.  &  Myl.  132.  Hubbard  v.  Goodwin,  8  Leigh,  491  Squire 
V.  Harder,   1  Paige,  494.    Brown  v.  McDonald,  1  Hill's  Ch.  Rep.  806.    Benbow  v. 
Townsend,  1  Myl.  &  Keene,  506.    Leggett  v.  Dubois,  5  Paige,  114.    Jackson,  ex 
dem.  Benson,  v.  Matadorf,  11  John.  Rep.  91.    Jackson,  ex  dem.  Whitlocke,  v.  Mills, 
18  id.  468.    See  also  2  Sug.  on  Vend.  152,  et  seq.  and  the  notea,  Am.  ed.  of  1BS6, 
from  9th  Lond.  ed*    Farmer  v.  Samuel,  4  Litt.  Rep.  187^   Jackson,  ex  dem.  Wiliiaoos, 
V.  Miller,  1  Wend.  228.    Goodwin  v.  Hubbard,  15  Mass.  Rep.  218.    Runcy  v.  Ed- 
mands,  15  id-  294.    Slerret  v.  Sleeve,  5  John.  Ch.  Rep.  1 .    Hall  v.  Sprigg,  7  Martin's 
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Lou.  Rep.  243.  Hoxie  v.  Carr,  1  Sumn.  Rep.  173.  Gardiner  Bank  v.  Wheaton, 
8  Greeol.  573.  Buck  v.  Pike,  2  Fairf.  9.  Pritchard  v.  Brown,  4  N.  Hamp.  Rep. 
S97.)  In  respect  to  the  rule  at  law  on  this  subject,  see  ante,  note  964,  p.  1442,  3. 
As  to  the  evidence  necessary  to  naake  out  the  trust,  when  it  is  not  apparent  on  the 
instrument,  the  party  mu8t  prove  the  payment,  and  its  object,  or  other  necessary 
facts,  with  great  clearness.  (Bolsford  v.  Burr,  2  John.  Ch.  Rep.  409.  Hart  v.  Hawkins, 
8  Bibb,  506.  Malin  v.  Malin,  1  Wend.  648,  9.  Foote  v.  Colvin,  3  John.  Rep.  222; 
Boyd  V.  McLean,  1  John.  Ch.  Rep.  590.  Wallace  v.  Duffield,  2  Ser.  jk  Rawle,  527.- 
Snelliiig  v.  Utterback,  1  Bibb,  609.) 

Such  proof  may  be  gathered,  either  from  expressions  or  recitals  in  the  purchase 
deed,  from  some  agreement,  memorandum  or  note  of  the  nominal  purchaser,  from 
his  answer  to  a  bill  of  discovery,  or  from  papers  left  by  him,  and  discovered  after  his 
death.  (2  Story's  Eq.  444,  nofc,  and  the  cases  there  cited.  See  Hardin  v.  Baird's 
heirs,  Litl.  Sel.  Cas.  340.)  Parol  proof,  likewise,  is  always  allowable.  Many  of  the 
American  cases,  supra,  speak  quite  distinctly  to  this  point,  allowing  oral  evidence  of 
declarations  of  the  nominal  purchaser,  &c.  &c.,  to  establish  the  facts  necessary  to 
raise  a  trust.  (See  particularly,  Perry  v.  Head,  1  Marsh.  Ken.  Rep.  46.  German's 
lessee  v.  Gabbald,  3  Binn.  302.  Wallace  y.  Duffield,  2  Scr.  &  Rawle,  521.  Boyd  v. 
McLean,  1  Jolin.  Ch.  Rep.  582.  Botsford  v.  Burr,  2  John.  Ch.  Rep.  409.  Foote 
V.  Colvin,  S  John.  Rep.  216.  Siark  v.  Canady,  3  Litt.  Rep.  399.  Jackson,  ex  dem. 
Benson,  v.  Matsdorf,  11  John.  Rep.  91.  Jackson,  ex  dem.  Williams,  v.  Miller,  6 
Wend.  228.  Malin  v.  Malin,  1  id.  iS25,  648,  9.  Goodwin  v.  Hubbard,  15  Mass. 
Rep.  210.  Pritchard  v.  Brown,  4  N.  Hamp.  Rep.  397.  Scoby  v.  Blanchard,  3  id. 
no.  Buck  v.  Pike,  2  Fairf.  9.  Letcher  v.  Letcher's  heirs,  4  J.  J.  Marsh.  592,  3.) 
It  has  been  doubted,  in  Ennrland,  whetlier  the  clearest  parol  proof  can  be 
received,  against  an  answer  denying  the  trust.  (See  Skett  v.  Whittemore,  2  Freera. 
280.  Newton  v.  Preston,  Prec.  Ch.  103.  Cottington  v.  Fletcher,  2  Aik.  155.  Bart- 
let  v.  Pickersgill,  4  East,  577,  note  (b.)  )  But  it  is  held  admissible  in  New- York.  (Boyd 
V.  McLean,  1  John.  Ch.  Rep.  590.)  So,  also,  in  Indiana.  (Jenison  v.  Graves,  2  Black. 
Rep.  440,  Elliott  v.  Armstrong,  id.  198.)  Whether  after  the  death  of  the  supposed 
nominal  purchaser,  parol  proof  alone  is  admissible,  against  the  express  declaration  of 
the  deed,  has  been  a  subject  of  controversy ;  (2  Story's  Eq.  444,  note^  and  the  cases 
there  cited;  and  see  1  Sand,  on  Uses,  259,  and  the  note  to  Lloyd  v.  Spill^t,  2  Atk. 
150;  Rob.  on  Frauds,  99 ;)  but  it  seems  it  is.  (2  Sugd.  on  Vend.  156,  7,  8,  Am.  ed. 
of  1836,  from  9th  Lond.  ed.  See  Boyd  v.  McLean,  1  John.  Ch.  Rep.  b%%)  The  de- 
pressed pecuniary  circumstances  of  the  nominal  grantee  may  be  shown,  to  preckide 
the  supposition  that  he  could  have  been  the  purchaser.  (Willis  v.  Willis,  2  AA.  71. 
Malin  V.  Malin,  1  Wend.  651.) 

This  presumptive  trust,  when  raised,  may  be  met  and  rebutted,  either  by  direct  or 
circumstantial  evidence,  showing  that,  in  truth,  no  such  trust  was  intended  by  the  par- 
ty who  made  the  advance.  It  may  be  rebutted  by  proof  of  the  particular  intent,  or 
of  an  intention  in  favor  of  the  party  in  whose  name  the  conveyance  or  grant  is  made. 
(Math.  Pres.  Ev.  58.  2  Story's  Eq.  445,  6.  Farmer  v.  Saxiuel,  4  Litt.  Rep.  187.) 
Parol  evidence,  for  this  purpose,  is  admissible,  either  in  res;?ect  to  real  or  personal  pro- 
perty ;  (Math.  Pres.  Ev.  58 ;  Mann  v.  Mann's  ex'rs,  1  «^ohn.  Ch.  Rep.  231,  234,  per 
Kent,  Ch.  J.;)  and  in  one  instance  the  testimoiyr  of  a  single  witness  was  relied  on ;  (Mad- 
VoL.  L*  187 
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disoD  V.  Andrew,  1  Yes.  Sen.  60,  61 ;)   for,  the  evidence  does  not  vaij,  bat  aua- 
tains  the  literal  import  of  the  deed.    It  is  called  rehutting  an  equity.   (Matb.  Pres. 
£v.  58,  9.    Steere  v.  Steere,  5  John.  Ch.  Rep.  18,  19.    Jackson,  ex  dem.  Felier,  t. 
Feller,  a  Wend.  465,  469.    Botsford  v.  Burr,  2  John.  Ch.  Rep.  416.   Gifiegpy  v. 
Moon,  id.  585.    Livingston  v.  Livingston,  id.  539,  540.)     So  it  may  be  rebutted  by 
showing,  that  its  execution  would  contravene  the  spirit  of  an  act  of  the  legislature;  O^x 
parte  Houghton,  17  Ves.  251 ;  Elx  parte  Yallop,  15  id.  60;  and  see  Curtis  v.  Perry, 
6  id.  739;  Redington  v.  Redington,  8  Ridg.  Pari.  Cas.  185;  Parker  v.  Bodley,  4 
Bibb,  102 ;}  or,  that  it  is  attempted  to  be  raised  in  fraud  of  the  gdvernmCDi;  (Jackson, 
ex  dem.  Williams,  v.  Miller,  6  Wend.  228 ;)  and,  quer^^  whether  it  can  be  raised  in 
favor  of  an  alien,  so  as  to  be  executed  for  the  commonwealth.    (Hubbard  v.  Good- 
win, 3  Leigh,  492.) 

The  direction  which  the  trust  is  to  take,  seems  resolvable  into  a  question  of  intent 
among  the  parties;  and,  therefore,  the  actual  enjoyment  of  the  proper^  by  the  appt 
rent  grantee,  inconsistent  with  the  notion  of  his  taking  as  trustee,  may  be  alleged  in 
attestation  of  a  claim  by  him  to  the  absolute  interest,  (Math.  Pres.  £v.  59.)  So, 
whether  the  apparent  grantee  be  not  one  for  whom  the  person  who  advanced  the 
money  was  bound  to  provide,  either  legally  or  morally,  (e.  g.  a  wife,  a  child,  legiti- 
mate or  illegitimate,  a  grand-child,  the  father  being  dead,)  may  be  gone  into;  lor,  in 
these  cases,  an  advancement  will  sometimes  be  presumed.  But  otherwise,  in  respect 
to  a  grand-child,  when  the  father  is  living;  and  so  of  nephews  and  nieces,  (or  they, it 
seems,  are  too  remote.  (Math.  Pres.  £v.  59,  60.  1  Story's  Eq.  443,  4,  et  aeq.  S 
Sug.  on  Vend.  165,  Am.ed.of  1886,  from  9th  Lond.  ed.  See  Hamilton  v.  Thomas, 
5  Hayw.  137.  Guthrie  v.  Gardiner,  19  Wend.  414.)  And  in  strengthening  and  re- 
pelling the  presumption  of  advancement,  various  other  circumstances  will  come  in; 
as  for  instance,  that  the  child,  &c.  had  already  been  fully  or  only  partially  advanced, 
or  had  been  emancipated ;  the  age  of  the  child;  the  character  of  the  consideration; 
the  conduct  of  the  parties  in  respect  to  the  actual  use  and  avails  of  the  property;  the 
nature  and  productiveness  of  the  .property  or  estate,  &c.  &c.  (See  Math.  Pres.  Ev. 
59,  et  seq.  2  Story's  Ek[.  444,  et  seq.  2  Sugd.  on  Vend.  153,  et  seq.  Sampson  v. 
Sampson,  4  Ser.  &.  Rawle,  339.  Stewart  v.  The  State,  2  Harr.  &  Gill,  114.  Jack- 
son, ex  dem.  Benson,  v.  Matsdorf,  11  John.  Rep.  91.)  When  purchases  in  the  name 
of  a  wife  or  child  shall  be  deemed  void  as  to  creditors,  see  Math.  Pres.  Ev.  76.  Gnihr 
Tie  V.  Gardner,  19  Wend.  414. 

The  doctrine,  as  to  these  trusts,  has  been  much  narrowed  in  New-York  by  the  re- 
vistd  statutes,  which  took  eflfect  in  January,  1830.  They  provide  as  follows—"  Where 
a  grsht  for  a  valuable  consideration  shall  be  made  to  one  person,  and  the  considera- 
tion thereof  shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the  person 
by  whom  stich  payment  shall  be  made ;  but  the  title  shall  vest  in  the  person  named  as 
the  alienee  in  such  conveyance,  subject  only  to  the  provisions  of  the  next  section." 
(1  R.  S.  728,  §  5t,  1st  ed.  Id,  p.  722,  2d  ed.)  "  Every  such  conveyance  shall  be 
presumed  fraudulent,  as  against  the  creditors,  at  the  time,  of  the  person  paying  the 
consideration ;  and  whtre  a  fraudulent  inte;nt  is  not  disproved,  a  trust  shall  result  in 
favor  of  such  creditors,  to  the  extent  that  may  be  necessary  to  satisfy  their  just  de- 
mands." (Id.  §  52.)  It  is  th«n  declared,  that  the  section  first  above  quoted  shall  not 
extend  to  cases  where  the  nomin&l  alienee  took  the  conveyance  as  absolute,  in  his  own 
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name,  without  the  knowledge  of  the  person  advancing  the  consideration,  or  where 
such  alienee,  in  violation  of  some  trust,  shall  have  purchased  the  lands  so  conveyed, 
with  monies  belonging  to  another.    (Id.  §  &S.) 

2.  The  hardships  arising  from  the  freedom  with  which  the  English  law  allows  the 
juM  aeerucendi^  in  joint  tenancy,  is  oflen  relieved  against  by  courts  of  equity,  who 
receive  parol  evidence  of  what  the  parties  intended  by  a  joint  acquisition  of  the  pro- 
perty; though  contradicting  the  legal  effect  oi  the  transaetion. 

With  regard  to  joint  purchases  of  real  estate,  by  two  or  more  in  their  own  right, 
the  statute  of  New-York,  (1  R.  S.  7S7,  1st  ed.  and  721,  3nd  ed.  §44,)  and  probably 
the  statutes  of  most  of  the  other  American  states,  change  such  titles  into  tenancies  in 
common,  unless  expressly  declared  to  be  joint  in  the  grant  or  devise.  (See  4  Kent's 
Comm.  861, 9d  ed.)  Independent  of  any  statute,  if  the  purchase  money  was  advanc- 
ed in  equal  shares,  even  equity  would  not  ordinarily  interfere  to  take  away  the  right 
of  survivorship.  (See  Math.  Pres.  Ev.  76,  77.  Cuyler  v.  Bradt,  2  Cain.  Cas.  in 
Err.  SS6.  Per  Story,  J.  in  Randall  v.  Phillips,  3  Mason,  883.  Appleton  v.  Boyd,  7 
Mass.  Rep.  131.  Per  Jackson,  J.  in  Goodwin  v.  Richardson,  1  id.  473.  Gaines  v. 
Grant's  lessee,  5  Blnn.  Rep.  119.    3  Story's  Eq.  449.) 

Equity,  however,  will  receive  evidence  that  the  joint  purchase  was  by  a  partner- 
ship for  the  purposes  of  its  trade;  or  by  persons  for  the  purposes  of  a  joint  adventure 
or  business,  with  a  view  of  sharing  profit  and  loss ;  or  that  the  purchase  money  was 
advanced  in  unequal  shares ;  for  in  this  way,  the  presumption  on  which  the  jus  ac" 
ereseendi  resis,  may  be  rebutted.  (See  Math.  Pres.  Ev.  77,  et  seq.  3  Story's  Eq. 
449,  450,  et  scq.  Smith  v.  Jackson,  3  Edw.  Ch.  Rep.  38.  Hoxie  v.  Carr,  1  Sumn. 
Rep.  178.  Randall  v.  Phillips,  3  Mason,  378.)  So,  two  or  more  i)erBons  advancing 
money  and  taking  a  mortgage,  and  one  of  them  dying,  the  survivor  shall  not  have  the 
whole  money  due  on  the  mortgage ;  for  the  nature  of  the  transaction,  as  a  loan  of 
money,  rejiels  the  presumption  of  an  intention  to  hold  the  mortgage  in  joint  tenancy. 
(1  Story's  ELq.  4d0.  See  8  Pow.  on  Mort.  (by  Coventry  &  Rand,)  671,  and  the  notes. 
Randall  v.  Phillips,  3  Mason's  Rep.  878.)  So,  even  after  foreclosure,  and  a  purchase 
by  the  mortgagees,  they  shall  hold  as  tenants  in  common.  (Goodwin  v.  Richardson, 
11  Mass.  Rep.  469.  Appleton  v.  Boyd,  7  id.  187.  Math.  Pres.  Ev.  83.)  A  like  conse- 
quence, it  seems,  would  follow,  if  the  mortgagees  purchased  in  the  equity  of  redemp 
tioo.    (Math.  Pres.  Ev.  83,  3.) 

8.  Real  estate  purchased  by  partners  in  their  joint  names,  with  the  partnership  fund./ 
may,  in  equity,  through  the  operation  of  parol  evidence,  showing  the  circumstances  o^ 
the  purchase,  be  treated  as  personal,  for  certain  purposes.  (3  Kent's  Comm.  37,  et 
seq.  8d  ed.  Sigourney  v.  Mann,  7  Conn.  Rep.  li,  19.  Hoxie  v.  Carr,  1  Sumn.  Rep. 
178.)  Though  at  law  it  is  otherwise.  (Coles  v.  Coles,  15John.  Rep.  159, 161.  Good- 
win V.  Richardson,  11  Mass.  Rep.  469.)  And  some  courts  of  equity  have  followed 
the  law  in  this  respect,  contrary  to  the  English  doctrine  as  now  understood.  (See 
8d  Kent's  Conam.  38,  et  seq.  3d  ed.  Yeateman  v.  Woods,  6  Yerg.  30.  McAllister 
V.  Montgomery,  3  Hay  w.  96.  Smith  v.  Jackson,  3  Edw.  Ch.  Rep.  38,  and  the  Amer- 
ioan  cases  there  cited  and  reviewed.) 

4.  Another  case  in  which  equity  is  quite  latitudinary  in  the  admission  of  parol  evidence 
to  fix  the  construction  of  written  instruments,  arises  where  there  is  an  agreement  foi 
a  provision  in  favor  of  a  family,  or  some  member  of  it,  either  in  personal  or  real  es- 
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tale.  Here,  though  the  agreement  (which  is  usually  a  covenaDt)  be  not  literally  or 
expressly  performed,  yet  a  court  of  chancery  will  so  construe  it,  that  various  acts  of 
the  covenantor,  equivocal  in  their  character,  shall  be  brought  within  its  provisk)QB,  and 
held  to  be  either  a  performance  or  satisfaction.  Thus,  a  man's  covenant  to  leave  his 
widow  i&600,  was  held  constructively  performed  by  dying  intestate,  leaving  her  a  dia- 
tributive  share  to  that  amount.  {Blandy  v.  Widmore,  1  P.  Wms.  324.  2  Vera. 709, 
S.  C.)  That  case  has  been  followed  ever  since,  and  the  principle  somewliatexteDded. 
(See  Mpth.  Pres.  £v.  85.  2  Story's  Eq.  365.)  The  satisfaction  of  such  covenants,  as 
distinguished  from  the  performance,  op^ns  the  enquiry  what  the  party  intended  by  his 
act,  and  goes  measurably  in  disregard  of  literal  fulfilment.  As  if  a  man  cuveuaotsto 
make  a  certain  provision  for  his  wife,  or  child;  and  afterward,  without  expressly  ^^ 
ferring  to  his  covenant,  gives,  or  settles,  by  deed  or  will,  on  such  objects,  a  properly, 
equivalent  to,  or  exceeding  the  proposed  provision,  of  a  similar  nature,  and  equally  ad- 
vantag-^ous.  (Math.  Pres.  Ev.  88,  89.)  That  a  motive,  other  than  to  fulfil  the  cov- 
enant, appears  on  the  face  of  the  transaction,  or  an  intention  to  make  an  additional  pro- 
vision, will  answer  the  presumption  which  would  otherwise  arise,  and  make  the  pro- 
vision cumulative.  (Mathews  v.  Mathews,  2  Ves.  635.  Hooke  v.  Grave,5  Vin.  Abf 
293.   2  Eq.  Abr.  2,19.    Prime  v.  Stebbins,  2  Ves.  409.) 

But  the  main  purpose  of  mentioning  these  points  and  the  cases,  is  to  say,  that  parol 
evidence  is  receivable  in  regard  to  the  various  instruments  upon  which  the  equity  is 
sought  to  be  raised,  either  to  fortify  it  on  the  one  hand,  or  repel  it  on  the  other.  (Pea- 
Cock  v.  GLiscock,  1  Ch.  Rep.  45.  6  Ves.  321,  397.  10  Ves.  10.  17  Ves.  194.  Tim- 
berlake  v.  Parish's  ex'r,  5  Dana,  351.)  It  seems,  however,  that  parol  evidence  is  not 
admissible,  in  the  first  instance,  to  corrobo-^ate  the  presumption,  aod  lo  show  a 
specific  intention  in  the  covenantor  to  substitute  one  provsion  for  another; 
but  only  to  meet  other  evidence  which  has  befi»re  been  introduced  to  rebut 
the  presumption.  (Math.  Pres.  Ev.  93.)  Clearly  not,  to  show  thai  satisfaclioQ 
wasintended,  where  the  case  itself  does  not  warrant  the  inference ;  especially  wl>ere a 
contrary  inference  arises  from  the  face  of  the  papers.  (Id.)  Though  parol  evidence 
may,  of  course,  be  given  as  to  any  facts  aliun  fe,  which  are  necessary  to  raise  the  pre- 
sumption; e.  g.  facts  that  enable  the  tribunal  which  is  to  decide,  to  institute  a  com- 
parison between  what  has  been  done,  and  what  was  contracted  for,  &.c.  (Id.  89, 98.) 
Presumed  satisfaction,  in  these  cases,  depends  on  the  same  principles  as  tbatof  debts 
due  to  strangers.  (PerKenyon,  master  of  the  rolls,  in  Devese  v.  Pont^t,  1  Cox,  191. 
Tolson  V.  Collins,  4  Ves.  483.  And  as  to  the  doctrine  generally,  see  2  Story's  Eq- 
360,  et  seq.) 

5.  Similar  topics  of  discussion  and  enquiry  arise,  and  are  treated  as  depending  upon 
nearly  the  same  principles,  where  the  covenant  is  to  purchase  and  settle  ren\  estate 
on  members  of  the  covenantor's  family.  Instead  of  doing  so  expressly,  if  he  merely 
purchase  lands,  the  estate,  local  situation,  tenure,  &c.  corresponding  with  that  con- 
templated by  the  covenant;  or  if  he  raises  an  incumbrance  on  the  family  estate,  which 
descends  to  the  person  to  be  provided  for;  or  devises  or  $uffers  lands  already  i"  ^^ 
possession  to  descend  to  the  object  of  the  provision ;  these  cases  will,  according  to 
the  features  of  each,  be  construed  a  performance,  satisfaction,  or  a  mixed  case  of  botlj  J 
of  the  tpAoie  covenant,  under  certain  circumstances,  if  the  value  be  equal;  or pra 
tanto,  if  it  be  deficient.    (Math.  Pres.  Ev.  94.    See  Bryant  v.  Hunters,  8  Wash.  C 
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C.  Rep.  48.    Chichester  v.  Yasa'  adm'r,  1  Munf.  98.    Roper  v.  Bartholomew,  13 
Price,  797.) 

Parol  evidence,  whether  to  repel  \heprimafaeie  presumption,  or  fortify  it  in  answer 
to  cootrary  evidence,  is  equally  admissible  in  this  case,  on  the  common  ground  of  re- 
butting and  sustaining  equities.    (Math.  Pres.  £v.  105.) 

6.  So,  on  nearly  the  same  principles,  where  a  man  is  indebted,  either  in  the  common 
way,  to  a  stranger ;  or  to  a  wife,  on  account  of  having  retained  her  pin-money ;  a 
child,  on  account  of  having  received  and  retained  his  legacy ;  a  servant,  for  wages ; 
or  as  executor  or  trustee,  or  for  an  annuity,  &c.  In  such  and  the  like  cases,  if  the 
debtor  bequeath  a  legacy  to  his  creditor,  in  amount  equal  to,  or  greater  than  the 
debt,  and  full  as  beneficial  in  other  respects,  it  shall,  if  no  contrary  intention  appear, 
be  presumed  to  be  given  in  satisfaction  of  the  debt.  Under  what  circumstances  this 
presumption  will  arise,  see  Math.  Pres.  £v.  108,  et  seq.  2  Story's  £q.  378.  See  also 
Williams  v.  Crary,  5  Cowen's  Rep.  868.  4  Wend.  443,8.  C.  Massey  v.  Learning,  4 
Dall.  123.  Owings'  ex'rs  v.  Owings,  1  Harr.  &  Gill,  484.  Ladson  v.  Ward,  1  Dess. 
Eq.  R.  314.  Guignard  v.  Mayrant,  4  id.  614.  Scott's  ex'r  v.  Osborne's  cx'r,  2 
Munf.418.  Strong  V.  W^illiams,  12  Mass.  Rep.  390.  Byrne  v.  Byrne,  3  Serg.  & 
Rawle,  54,  60.  Mulheran's  ex'rs  v.  Gillespie,  12  Wend.  349.  Keely  v.  Keely's 
ex'rs,  6  Rand.  176.  Clarke  v.  Bogardus,  12  Wend.  67.  Ricketts  v.  Livingston,  2 
John.  Cas.  98.  Foster  v.  Evans,  6  Sim.  Ip.  Scott's  ex'r  v.  Osborne's  ex'r,  2 
Munf.  413. 

With  regard  to  parol  evidence  in  elucidation  of  the  testator's  intention,  it  seems  now 
to  be  fully  established,  notwithstanding  Lord  Talbot's  objection  in  Fowler  v.  Fowler, 
(3  P.  Wms.  354,)  that  such  evidence  is  alike  admissible,  for  the  purpose  of  repelling, 
or,  when  contradicted,  of  corroborating  the  legal  implication.  (Gutbbert  y.  Peacock,  2 
Vern.  593;  1  Salk.  155,  S.  C.  Pole  v.  Lord  Somers,  6  Ves.  324—6.  Wallace  v. 
Lord  Pomfret,  1 1  id.  542,  547,  et  seq.  And  see  the  cases  supra,  pi.  5,  as  to  parol 
evideoce  on  the  subject  of  purchases,  devises,  &c.  in  performance  or  satisfaction  of 
covenants  in  family  settlements,  &c. ;  also  Williams  v.  Crary,  4  Wend.  443.)  In  the 
case  last  cited,  the  supreme  court  of  New- York  went  not  only  the  length  of  the  English 
cases,  in  receiving  parol  evidence  as  to  all  the  extrinsic  circumstances  calculated  to 
raise  the  presumption ;  but  they  appear  to  have  received  and  acted  upon  evidence  of 
a  C(>D versa tion  between  the  testator  and  the  legatee,  to  raise  the  presumption  in  the 
first  instance.    (4  Wend.  449  to  452.    See  also  Clarke  v.  Bogardus,  12  Wend.  67.) 

The  doctrine  of  the  constructive  satisfaction  of  a  debt,  by  advancing  a  marriage  por- 
tion to  the  creditor,  seems  to  depend  on  the  same  principle.  (Chidley  v.  Lee,  Prec. 
Cha.  238,  overruled  in  McDowell  v.  Halfpenny,  2  Yern.  484.  Wood  v.  Briant,  2  Atk. 
521,  2.    Seed  v.  Bradford,  1  Ves,  sen.  501.    Chave  v.  Farrant,  18  Ves.  8.) 

7.  Much  more  readily  will  the  courts  presume  that  a  legacy,  or  a  second  portion 
advanced,  was  intended  by  the  testator  or  portioner  to  be  in  satisfaction  of  a  portion 
which  he  had  previously  stipulated,  in  a  family  settlement,  to  bestow  on  the  legatee  or 
object  to  whom  the  second  portion  is  advanced.  Nor  is  it  material,  in  such  case,  that 
the  bequest  by  will,  or  advance  in  the  life  time  of  such  debtor,  was  in  value  equal  to, 
or  greater  or  less  thanjihe  provision  before  secured.  But  in  all  cases  it  shall  be  deem- 
ed a  total  or  partial  satisfaction,  unless  incidental  circumstances  oppose  the  application 
of  the  rule.    Indeed,  it  will  be  seen  by  some  of  the  cases,  that  a  second  settlement, 
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•eeuring  portions  similar  to  those  in  the  first,  shall  be  construed  menlyasalurther 
security,  which,  on  being  satisfied,  would  discharge  the  prior  obligation.  Tbemotife 
is  different  in  the  case  of  a  debt ;  and  the  law  is  opposed  to  double  ponioDs.  Hesce 
arises  the  liberality  with  which  the  presumption  is,  in  the  latter  case,  indulged.  (Math. 
Pres.  Ev.  120, 1,  et  seq.) 

Extrinsic  evidence  is  here,  as  in  other  like  cases  of  presumption,  admisaibletoTebut 
the  constructive  satisfaction ;  and  fpr  this  purpose  parol  declaratioos  of  the  penoDb^ 
queathing  the  legacy,  or  making  the  advancement,  &c.  seem  to  be  suffideDt  Similv 
testimony  is  also  admissible  to  fortify  the  presumption.    (Id.) 

Sometimes  the  instrument  executed  by  the  father,  providing  portions  for  chikino, 
also  expressly  directs  that  if  he  advance  his  children  before  the  portions  beeome  dae, 
this  shall  be  taken  in  total  or  partial  discharge  of  the  portions.  And  it  may,  in  coo- 
nection  with  the  above  head,  be  well  to  examine  the  authorities,  upon  tfaequestioo, 
what  species  of  preferment  shall  satisfy  such  a  clause.  (See  on  this  subject  id.  198,  et 
seq.  and  the  cases  there  cited.) 

8.  Upon  the  same  principle  that  a  legacy  will  be  construed  to  be  in  satisfaetioD 
of  ao  unexecuted  covenant  for  a  portion,  the  voluntary  advancement  of  a  portno, 
by  a  parent,  or  one  in  loco  parentiif  shall,  under  circumstances,  be  constmed  toaus^ 
or  take  away  a  legacy  which  he  had  before  inserted  in  his  will.  This  rule  of  presump- 
tM)n  takes  place  where,  af\er  making  a  pecuniary  provision  for  his  child,  in  his  wiQ,  be 
advances  to  the  child,  on  marriage,  or  preferment  in  business,  or  secures  by  seUlement, 
&c.  a  sum  equal  to  or  greater  than  the  testamentary  bounty.  It  is  said  that  this  if, 
prima  facie,  an  ademption  of  the  legacy.  The  doctrine  has  not  maintained  its  ground 
without  some  animadversion ;  but  it  is  too  well  established  to  be  shaken.  (Math. 
Pres.  Ev.  133,  et  seq.  3  Story's  Eq.  869,  et  seq.  See  also.  Jones  v.  Mason,  5  Rand. 
577 ;  Devereaux  v.  Barnwell,  1  Des.  Eq.  Rep.  497 ;  Timberlake  v.  Pariah's  cxV,  5 
Dana,  350,  1.) 

In  this  ease,  also,  extrinsic  evidence  of  intention  is  available  to  repel  the  legal  pre- 
sumption. (Jones  V.  Mason,  5  Rand.  577.  Timberiake  v.  Parish's  ex'rs,  5  Dana, 
351 .)  And  it  may  consist  either  of  written  documents,  letters,  memoranda  in  the  tes- 
tator's books  of  account,  or  in  other  private  papers.  .  So  parol  declarations  are  admis- 
sible ;  as,  for  instance,  that  the  father  declared  the  advance  was  for  the  particular  in- 
tent to  buy  furniture ;  or  that  the  giflwas  accompanied  by  a  declaration  that  the  do- 
nor would  also  leave  something  by  will,  though  he  would  not  be  considered  boond  to 
do  so ;  or  that  he  told  the  father  uf  his  daughter's  intended  husband,  "  he  could  only 
give  at  the  time  of  her  marriage  a  certain  sum,  but  there  would  be  mora  afterwards, 
as  his  life  was  a  bad  one ;"  Qr  that  referring  to  his  will,  he  declared  the  donee  the  ob- 
ject of  his  bounty.  (Math.  Pres.  Ev.  143,  4.)  But  the  words  should  not  be  left  of 
doubtful  reference.    If  they  be  so,  the  general  rule  will  prevail.    (Id.) 

These  oral  declaraitlons  are  admissible  to  whomsoever  and  under  whatever  circum- 
stances made,  whether  to  people  having  or  not  having  any  concern  in  the  matter,  or 
making  impertinent  inquiries  and  obtaining  angry  answers ;  though  they  areof  couise 
entitled,  like  other  declarations,  to  very  different  weight  and  credit  from  these  causes- 
If  made  to  the  intended  husband  himself,  (Shudal  ▼.  Jekyll,  ll  Atk.  516,  Ellisoi'^- 
Cookson,  1  Ves.  jun.  100,)  to  his  father,  (Debeze  v.  Mann,  3  Bro.  C.  C.  165)  519,)  as 
agent  in  the  marriage  treaty,  (Ellison  v.  Cookson,  S  Bro.  C.  C.  307,  3  id.  60^  1  ^^ 
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jun.  100,  S.  C.)  to  the  testator's  wife  or  others  having  an  interest  of  affection  in  the  ob- 
ject, (Robinson  v.  Whitley,  9  Ves.  677,)  they  are  oC  the  first  importance.  They  are 
also  much  regarded  when  made  to  a  stranger,  if  they  bear  a  general  character  of  seri- 
ousness and  veracity ;  (Dwyer  v.  Lysaght,  3 Ball  and  Beat.  156 ;  see  also  7  Ves.  530 ;) 
while  vague,  frivolous  or  evasive  discourse,  addresj^d  to  officious  and  intrusive  inqui- 
rers, is  altogether  void  of  force.  (Math.  Pres.  £v.  145,  6.  Trimmer  v.  Bayne,  7  Ves. 
508,519,530.) 

Extrinsic  evidence  may  be  resorted  to  for  the  purpose  of  fbrtifyixig  the  presumption 
when  impeached.  A  recital  in  the  settlement,  shewing  the  object  of  the  advance, 
(Farnham  v.  Phillips,  3  Alk.  315,  Watson  v.  £arl  of  Lincoln,  Ambl.  335,)  a  written 
statement  of  this,  delivered  on  receiving  the  money,  (Scotton  v.  Scotton,  1  Str.  335,)  or 
parol  declarations,  are  admissible  for  that  purpose ;  (Math.  Pres.  £v.  146 ;  Webley  v. 
Lanstaff,  3  Dess.  E^.  Rep.  504 ;  Bailey  v.  Herkes,  1  Pennsylv.  Rep.  136 ;)  though 
testimony  of  the  latter  kind  cannot  be  received  to  show  that  an  ademption  was  intend- 
ed, unless  the  circumstances  be  such  as  primarily  raise  that  supposition.  (Math. 
Pres.  Ev.  147.) 

9.  Certain  equitable  rules  of  presumption  are  also  established  with  a  view  to  obscu- 
rities arising  from  the  carelessness  of  testators,  in  bequeathing  what  are  called  double 
legacies;  that  ia  to  say,  where  two  or  more  legacies  are  given  by  the  same  will  or 
codicil,  of  the  same  amount,  or  thing,  to  the  same  person ;  or  where  such  legacies  are 
given,  the  one  by  will,  the  other  by  codicil,  or  by  diiferent  codicils.  If  the  bequest  be 
specific,  whether  in  the  same  or  different  instruments,  the  gift  must  of  course  stand 
single.  Where  the  double  legacies  are  pecuniary,  and  in  the  same  instrument,  they  are 
2\aQ  prima  facie  single,  unless  it  be  apparent  that  they  were  given  on  different  motives ; 
and  this  presumption  will  not  be  repelled  by  slight  modal  differences  between  them. 
(Math.  Pres.  £v.  149.  Dewitt  v.  Yates,  10  John.  Rep.  156.)  But  the  presumption 
is  the  other  way,  where  the  legacy  is  in  a  different  instrument,  as  in  a  will  and  codicil, 
or  different  codicils.  This  presumption  may  be  strengthened,  or  entirely  done  away 
by  the  language  of  the  instrument  giving  the  subsequent  legacy ;  as  by  declaring  the 
motive,  nature,  or  mode  of  the  gif\.  (Math.  Pres.  Ev.  150.  Dewitt  v.  Yates,  10 
John.  Rep.  156.  Wray  v.  Field,  6  Madd.  300;  S.  C,  3  Russ.  357.  Mackenzie  v. 
Mackenzie,  3  Russ.  363.  Chatteris  v.  Young,  id.  183.  Hemming  v.  Gurney,  1  Dow, 
N.  S.  35.  1  Bligh,  N.  S.  479.  1  Dow  &  Clark,  35,  3  Sim.  &  Stu.  311.  Mayor  of 
London  v.  Russell,  Finch,  390.  Simon  v.  Barber,  Tam.  14.  Fraser  v.  Byng,  I 
Russ.  &  My.  90.  David  v.  Reed,  id.  687.  Lord  v.  Sutcliffe,  3  Sim.  373.  Watson 
V.  Reed,  5  Sim.  431.  Guy  v.  Sharp,  1  MyL  &  Keen,  589.  Gillespy  v.  Alexander,  3 
Sim.  &  Stu.  145.) 

Where  the  presumption  of  law,  arising  on  the  faceol  the  documental  proof,  is  fa- 
vorable to  carrying  both  legacies,  according  to  the  literal  expression,  parol 
evidence  to  repel  such  presumption  would  be  inadmissible,  as  contradicting  the  express 
and  legal  signification  of  a  written  instrument.  Otherwise,  where  the  presumption  icif 
that  the  legacy  is  single.  (Math.  Pres.  Ev.  158.  See  also  the  cases  cited  by  counsel 
in  Guy  v.  Sharpe,  1  Mylne  &  Keene,  589,  et  seq.) 

10.  Another  very  difEcult  and  complicated  head  of  presumption  grows  out  of  the 
case  where  a  will  is  made  with  legacies,  and  an  executor  appoined,  but  a  residue  of 
the  testator's  estate  remains,  aAer  paying  funeral  and  testamentary  charges,  debts  and 
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legacies,  without  beiog  disposed  of  by  ao  express  clause  in  the  wilL  The  rule  of  the 
common  law,  from  the  earliest  period,  has  been,  that  the  whole  surplus  Bboold  vest  in 
and  belong  to  the  executor  beneficially.    (Math.  Pres.  Ev.  160.  2  Story's  Eq.  452. 
Shelton  v.  Shelton,  1  Wash.  Verg.  Rep.  53, 64.    Per  McKean,  Ch.  J.  in  Boodinot  v. 
Bradford,  3  Dall.  368,  cited  in  Grasser  v.  f>;kart,  1  Binn.  580,  584.    Wilson  y.  WO- 
son,  S  Binn.  557, 561.)    Prima  facie,  the  rule  in  equity  is  the  same  as  at  law;  but  It 
has  been  controlled,  where  a  necessary  implication  or  strong  presumption  appeared 
that  the  testator  intended  to  give  merely  the  office  of  executor,  and  not  the  beneficial 
interest.    (See  Whitaker  v.  Tatham,  7  Bing.  638.)    In  the  latter  instance  the  statutes 
of  distribution  apply.    But  the  circumstances  from  which  such  a  deduction  is  to  flow 
may  be  so  infinitely  varied,  that  many  cases  of  great  uncertainty  will  arise;  and  no 
general  rules  can  be  laid  down  to  prevent  the  frequent  recurrence  of  the  questiofl. 
(See  per  Sir  W.  Grant,  M.  R.  in  Pratt  v.  Sladden,  14  Ves.  197.)    The  ancient  rale 
is  now  abolished  in  England,  (Stat.  1  Wm.  4.  ch.  40 ;)  in  Pennsylvania,  (since  April  7, 
1807,  4  Smith's  Laws,  402,  and  see  Wilson  v.  Wilson,  S  Bin.  557,  9  Serg.  &  Ravle, 
494,  428,  S.  P.,  and  see  case  of  Neaves'  estate,  9  Serg.  &  Rawle,  186,  189,  190;) 
in  Massachusetts,  (since  1788,  Laws  of  that  year,  ch.  82,  §  1  and  7,  see  Hay's  ef  r  v. 
Jackson,  6  Mass.  Rep.  153 ;)  and  North  Carolina,  (since  1716,  Hill  v.  Hill,  2  Hayw. 
Rep.  298.)    As  to  Virginia  and  New  Jersey,  see  2  Tuck.  Bl.  514,  note  44,  Shelton  v. 
Shelton,  1  Wash.  Virg.  Rep.  53,  64,  3  Bin.  567,  Denn  v.  Allen,  1  PenDingt.Rep.44. 
Mr.  Story  says  that  in  the  United  Slates  thesurplus  is  wni»cr5o2ty  distributable  among 
the  next  of  kin,  in  the  absence  of  all  contrary  expression  of  intent  on  the  pan  of 
the  testator.    (2  Story's  Eq.  453.)    If  this  be  so,  the  doctrine  is  no  farther  useful 
than  as  it  may  serve  to  exhibit  the  boundaries  set  to  tlie  application  of  parol  evi- 
dence in  other  instances. 

As  to  the  admissibility  of  parol  evidence  in  these  cases,  Mr.  Mathews  remarks— 
"To  repel  presumptions  founded  on  the  circumstance  of  a  legacy  being  given  to  a 
sole  executor,  or  of  equal  legacies  beiog  given  to  two  or  more  executors,  or  upon  the 
fact  of  one  of  several  executors  being  expressly  denominated  a  trustee,  parol  evi- 
dence, though  disapproved  of,  is  admissible.  And  it  is  received  on  this  principle,  that 
while  the  construction  by  which  the  executor  is  excluded,  assumes  the  testator  to  have 
meant  what  he  has  not  said ;  the  effect  of  tbe  evidence  is  to  show,  that  the  actual 
intention  was  such  as  exactly  corresponds  with  the  strict  and  literal  interpretation  of 
the  instrument,  and  with  the  legal  incidents  and  rights  which  attach  to  the  office  of 
executor. 

"  The  efficiency  of  a  testator's  parol  declarations  to  rebut  the  presumption,  and  to 
restore  the  executor  to  the  rights  from  which  other  circumstances  might  have  dis- 
placed him,  seems  to  depend  rather  on  the  occasion  of  making  them,  than  on  tbe  time 
when  they  were  made  considered  with  relation  to  the  executing  of  the  will.  For  al- 
though all  such  declarations  are  alike  admissible,  and  are  accounted  of  weight,  vet 
their  importance  is  measured  by  the  circumstances  under  which  they  were  made,  and 
which,  as  they  ascertain  the  sincerity  or  insincerity,  the  seriousness  or  levity  of  the 
party  at  tbe  time  of  utterance,  properly  determine  the  degree  of  consideration  which 
is  due  to  them.  Where  seriousness  and  sincerity  appear,  it  does  not  seem  material 
whether  the  evidence  consist  of  declarations  previous  to,  contemporaneous  with,  or 
subsequent  to,  the  execution  of  the  will.     But  in  cases  of  conflicting  testimony,  dec- 
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laratKNis  Bitbe  time  of  preparing  or  executing  a  witt  arc  deemed  of  mere  eoose- 
qoedce  than  declarations  either  before  or  afterwards,  and  declaratioDSsabeequenttban 
those  which  are  aotecedeot;  for  the  atatemeots  of  a  mao  aa,  to  what  he  has  already 
done  are  more  likely  to  show  the  real  nature  pf  his  iDteutioDa,  at  the  time  of  peribrm- 
aoce,  than  statements  of  what  he ,  merely  designs  to  do,  and,  still  more,  statements 
made  at  the  time  of  a  transaction  than  statements  either  before  or  after  it. 

*'  Concerning  tlie  nature  and  substance  of  declarations  relied  opi  aa  available  in  this 
re^KCt,  it  has  been  held,  that  not  only  explicit  avowals  of  intent  to  give  the  execntor 
a  beneficial  interest,  hut  intimationa  to  sneh  e£feet,  if  clear,  will  serve  to  prevent  the 
usual  construction.  Declarations  by  a  testator,  that  legacies  bequeathed  to  his  next  of 
inn  foraied  the  whole  he  intended  they  should  take/— Ibat  legacieB  to  the  executon 
were  given  purposely  that  they  might  he  sure  of  sometliing  in  case  of  a  deficiency, 
but  that  if  there  should  he  a  surplus,  such  surplus  would  be  theirs, — that  he  had  left 
or  shottkl  leave  to  his  executors  handsome  lbrtunes,^or,  in  reference  to  particiilar 
chattels,  that  after  his  death  they  would  bek)ng  to  the  executors,— have,  according, 
been  adjudged  sufficient  to  re-annex  to  the  office  its  legal  properties.  But  it  is  an  in- 
variable rule»  in  order  to  parol  declarations  being  efiectual  to  re-instate  the  executor, 
that  they  they  must  be  not  merely  such  as  render  the  applicability  of  the  general  con- 
struction doubtful,  but  such  as  plainly  and  indisputably  prove  the  intention  to  have 
been  to  give  the  residue  absolutely.  Declarations  therefore  of  equivocal  signification 
much  more  declarations  met  by  counter  declarations,  will  leave  the  question  to  be 
decided  on  the  ordinary  principle. 

"  The  admission  of  parol  evidence,  it  must  be  likewise  observed^  is  confined  to  cases 
strictly  of  presumption.  Where  the  executor  is  expressly  styled  a  trustee  in  the  will, 
evidence  of  intention  to  give  him  the  surplus  beneficially  is  not  alk)wed ;  for  that 
would  break  in  upon  the  principle,  that  extrinsic  evidence  cannot  be  received  to  contra- 
diet  a  written  instrument.  On  the  same  ground,  it  has  been  decided,  that  a  legacy 
expressed  to  be  given  for  the  care  and  trouble  incident  to  the  executorship,  precludes 
all  parol  testimony  to  show  that  the  parties  were  meant  to  have  noore;  since  a  bequest 
of  thb  kind  is  equivalent  to  a  declaration,  that  they  should  hold  the  residue  merely  as 
trustees. 

'*  But  where  a  specific  legacy  is  given  to  the  executor,  with  the  exception  of  a  par- 
ticular part  of  it,->a8  a  bequest  of  testator's  household  goods,  excepting  pkite,— and 
the  part  excepted  not  being  afterwards  disposed  of  falls  into  the  residuary  estate,  this 
is  not  considered  a  case  so  distinctly  and  indisputably  proving  the.  testator's  intention 
to  give  the  residue  away  from  the  executor,  as  excludes  the  reception  of  parol  evi- 
dence ;  although  it  has  been  argued,  that  as  the  part  excepted  constitutes  an  integral 
portion  of  the  residue,  and  must  be  taken  and  go  along  with  it,  the  circumstance  of 
such  part  being  expressly  withdrawn  from  the  gift  to  the  executor,  shows  to  demon- 
stration the  testator's  meaning,  that  the  executor  should  not  take  the  surplus  beneficial- 
ly:  for  to  this  it  was  replied,  that  the  gift  with  the  exception  amounts  to  no  more  than 
a  gift  of  the  several  particulars  of  the  actual  bequest,  taking  no  notice  of  the  article 
excepted;  and  further,  that  the  executor  takes  the  principal  bequest  ^^^  ^^  excep- 
tion, under  diflerent  qualifications,  the  former  being  liable  to  contribute  only  to  the 
payment  of  debts,  the  latter  also  to  the  payment  of  pecuniary  legacies.  The  reason 
for  admitting  parol  evidence  is  obviously  stronger  in  the  case  of  a  legacy  to  the  exeeu- 
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tor,  whieb  is  merely,  though  in  pointed  temni,  ordered  to  be  paid  out  of  the  pmooil 
estate. 

"Parol  testimony  may,  in  like  manner,  be  adduced  by  the  next  of  kin,  to  oppoKnou- 
iar  evidence  on  tbe  pari  of  the  executors,  and  to  fortiQr  the  presumptknthatihebtier 
were  not  intended  to  take  a  beneficial  interest  But  such  testimony  is  not  MmW, 
Jn  the  first  place,  to  show  the  testator's  intention  to  impose  a  bare  ofiice  ofinsl  To 
allow  its  admission  would  violate  tbe  principle  before  noticed,  that  external  evidence 
riiall  not  be  receiTed  to  contradict  a  written  instrument."  (Math.  Pres.  £r.  ]88toi9S.) 

11.  We  have  already  mentioned  incidentally  that  a  deed  conveying  resi  eitate,  tlv 
solute  on  its  ftoe,  may  be  shown  in  equity  to  have  been  intended  as  a  mortage.  80 
of  other  instruments ;  e.  g.  bills  of  sale  of  persona  1  property.  Tbe  Eogliah  niei  do 
not  seem  to  go  this  length  unless  there  be  either  fraud  or  mistake.  So  wiih  maoy 
American  cases ;  while  otheis  requuv  nothing  except  proof  of  the  original  ioteotioB; 
thus  allowing  a  most  striking  exception  to  the  general  rule.  The  msio  bodjof  the 
eases  bearing  on  this  subject  are  cited  ante,  note  961,  p.  14S9,  etseq.,  and  wetheie 
noticed  tbe  peculiarity  of  the  New-Tork  doctrine,  whieb  alk>wa  deeds,  Ite.  appiRDt]; 
absolute,  to  be  converted  into  siorlgages  by  parol  evidence,  even  In  courtiof  lav. 
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SUPPLEMENT. 


OF  THE  GOMPETENCT  OP  WITNESSES. 

On  recurring  to  the  original  notes  upon  the  ahove  head,  which  were  printed  some 
years  since,  it  has  been  found  necessary  to  add  a  considerable  supplement,  the  extent 
of  which  can,  in  part,  be  accounted  for  only  by  the  principal  editor.  The  importance 
of  a  full  reference  to  authority  upon  matters  of  daily  practice,  will  occur  to  every  one ; 
but  this  coDsideration  would,  in  the  ordinary  course,  have  demanded  the  addition  only 
of  the  very  latest  cases,  such  as  came  to  hand  intermediate  the  printing  of  the  origin- 
al notes,  and  the  supplement.  The  reference  now  made,  among  others,  to  several 
American  cases^  would  have  been  unnecessary,  had  it  not  been  for  an  unpleasant,  not 
to  say  painful  concurrence  of  circumstances.  Mr.  Osgood,  a  very  intelligent  and  in- 
dustrious lawyer,  had  engaged  to  prepare  references  to  the  older  American  cases  upon 
competency,  and  arrange  them  under  their  appropriate  subdivisions.  He  applied  him- 
self with  great  assiduity;  and  the  editor  had  derived  the  impression,  from  general 
conversation  with  him,  that  he  had  finished  his  task.  The  editor  left  for  the  northern 
circuit,  under  this  impression ;  and,  while  absent,  Mr.  Osgood  died.  On  the  editor's 
return,  he  assumed  that  Mr.  O.'s  references  were  complete ;  connected  them  with 
his  own;  and  proceeded  to  arrange,  combine,  and  print  the  whole.  Sometime  after- 
wards, he  discovered  that  he  had  misunderstood  ihe  deceased,  who  had,  in  truth, 
omiued  a  good  many  iroporiant  cases.  In  this  supplement,  the  editor  has  endeavored 
to  supply  the  defect,  beside  doing  what  is,  perhaps,  more  useful,  cHrrying  on  the  re- 
ferences from  the  time  where  he  had  himself  stopped,  to  the  present  period.  He  felt 
all  this  to  be  the  more  important,  as,  in  respect  to  the  interest  of  witnesses,  the  leading 
rule  has  been  but  recently  eslablished.  (Bent  v.  Baker,  S  T.  R.  97,  A.  D.  1789.)  Its 
object  was  to  rescue  the  law  from  the  dominion  of  the  old,  and  somewhat  arbitrary  au- 
thorities; and  bring  it  back  to  the  principle  of  a  certain  interest  in  the  event  of  cause, 
to  testify  for  the  party  calling  the  witness.  Since  that  time,  the  courts,  both  English 
and  American,-  have  been  engaged  in  reducing  decisions,  both  old  and  new,  to  the 
line  thus  established.  In  performing  this  office,  they  have  done  much ;  but  they  have 
often  encountered  unforeseen  difficulties;  and  occasionally  been  inconsistent.  Per- 
haps no  branch  of  judicial  duty  has  prpved  more  perplexing.    The  disproportion  be- 
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tween  the  apparent  eimplicity  of  the  rule,  and  that  of  the  doctrine  whkh  his  arneo 
fh)m  its  practical  application,  may  he  collected  ^in  a  general  way,  from  the  reenrks  of 
Senator  Tracy,  in  Gregory  v.  Dodge,  14  Wend.  607.    These  should,  however,  in 
their  result,  he  taken  with  considerable  qualification.    When  the  learned  senator 
throws  out  a  doubt  whether  we  are  advanced  <'one  inch  beyond  the  original  prapon* 
tion,"  laid  down  in  Bent  v.  Baker,  be  by  no  means  appreciates  the  certainty  whkb 
subsequent  ca^s  have  already  introduced  into  those  branches  of  judicial  bunnes, 
where  the  proposition  has  come  to  be  most  frequently  considered ;  nor  the  promise 
given  by  other  cases,  however  conflicting,  that  the  dominion  of  certainty  ia  in  the 
steady  progress  of  enlargement     This  progress  has  been  attended,  in  nmi  reapeeti, 
with  the  same  discouragements  which  mankind  have  witnessed  in  every  branch  of 
the  law,  in  every  art,  in  every  science.    It  is  of  the  nature  of  each,  to  be  progreasiye; 
to  present  its  professors  with  perplexing  points.    These  must  be  studied  and  under- 
stood, and  brought  in  as  parts  of  the  general  system.     Becoming  discouraged  in  saeh 
a  degree  as  to  turn  back  and  start  on  a  new  rout,  would  be  but  to  estrange  ua  fron 
those  things  with  which  the  profession  have  become  ^miliar,  viilfaout  clearing  doy 
single  obscurity  that  would  otherwise  have  attended  them  on  their  way.    If  tbe  great- 
est minds  have,  in  some  measure,  failed,  after  many  years  of  labor,  let  us  not  too  readi- 
lly  give  in  to  the  belief,  that  mankind  can  do  better  by  starting  on  first  principles;  or 
complain  that  nothing  has  been  done.    If  tlie  profession  can  now,  with  ordinary  ap- 
plication, advise  with  tolerable  certainty  in  990  cases  out  of  1000,  let  us  rather  try  to 
secure  the  same  degree  of  certainty  in  the  ten  remaining  cases,  than  introduce  the 
same  degree  of  doubt,  for  many  years,  into  tbe  990,  or  a  great  part  of  tbeau   While 
the  principles  of  human  veracity  and  credence  are  every  where  the  same,  the  general 
rules  of  competency  are  widely  difierent,  under  difi^erent  systems  of  law.   The  civil 
law  excludes  witnesses  for  many  causes,  which  tbe  common  law  regards  aa  merely 
affecting  their  credibility,  while  some  speculative  writers  have  advocated  iheir  in- 
discriminate  admission.     (See   Best,  •€.  J.   in   Hovill  v.   Stephenson,  5  Bing. 
493.)    Mankind  have  so  long  adhered  to  a  degree  of  exclusion,  as  to  evince  an 
opinion  that  the  cause  of  truth  and  justice  would,  in  the  aggregate,  suffer  more 
from  the  falsehood   of  such  as  are  directly  interested,  than  it  woukl  gain  by  that 
occasional  elucidation  now  lost  by  their  incompetency.    This  is,  perhaps,  the  highest 
evidence  we  can  have,  that  human  rights  are  not  reasonably  safe,  unless,  in  some  in- 
stances, they  shall  be  placed  beyond  the  reach  of  temptation  to  testify  falsely.   These 
instances  must  be  pointed  out  by  the  general  rules  of  law,  as  declared  and  applied  by 
the  courts.    The  common  law  has  adopted  the  medium  grbuud ;  and  its  decinoDS 
have  already  introduced  such  a  degree  of  certainty,  that,  with  forecast  and  diligence, 
aided  by  professional  advice,  the  citizen  can  rarely  fail  in  exhibiting  the  facuof  his 
ease  to  a  court  and  jury.    Anxiety  to  contribute  every  possible  assistance  to  tbe  at- 
tainment of  so  important  an  object,  roust  form  an  excuse  for  adding  a  considerabie 
supplement  to  volumes  which  have  already  swelled  to  a  sise  far  beyond  what  tbe  edi- 
tor anticipated,  when  he  undertook  the  compilation  of  these  notes.    While  engaged  oo 
the  question  of  competency  in  respect  to  interest,  the  labor  of  collecting  tbe  cases  in 
arrear,  which  relate  to  other  causes  of  incompetency^  was  not  much.    These,  tbere- 
fi>re,  are  also  now  added. 
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Noni  44  and  45,  p.  58 ;  Nots  S36,  p.  428 ;  Notk  495,  p.  lO^.-^Chmpeteney  pre- 
mmud.  The  eouft,  not  the  jury^  determmea  the  fact,  as  weU  a$  the  law  of^om* 
petency.     The  right  of  the  jury  u  em^ned  to-  a  trial  of  faeti  on  the  merits. 

Competency  is  presumed  tiD  the  contrary  is  shown.  Notes  44  add  45,  p.  58,  and 
note  495,  p.  706.  (Hall  v.  Gittings,  2  Harr.  &  John.  1 1 2, 190  and  12 1 ,  and  the  eases 
cited  by  Chase,  C*  J.  at  the  last  page.  Stoddard  v.  Manning,  2  Harr.  &  Gill,  147. 
Callis  F.  Tobon's  ex'rs,  6  Gill  &  John.  80,  91.  Saxton  v.  Boyce,  1  Bail.  66.  Smith 
▼.  White,  6  Dana,  882.  3.  Savage,  C.  J.  in  Jackson,  ex  dem.  Howell,  v.  Deiaocy, 
4  Cowen,  427,  430.) 

But  the  interest  once  being  established,  it  shontd  be  clearly  removed ;  and  the  wit- 
ness leaving  the  question  doubtful  on  the  facts  stated,  and  the  judge  at  N.  P.  rejecting 
him,  the  court  in  bench  refused  to  grant  a  new  trial  (Seymour  v.  Beach,  1 1  Conn. 
Rep.  275, 281,  2.  McManagii  v.  Ross,  20  Pick.  99,  103.)  These  cases,  in  short, 
with  many  others,  (see  ante^note  326,  p.  428,  Witter  v.  Latham,  12  Conn.  Rep.  392, 
400,  and  the  cases  there  cSted,  especially  Donelson  v.  Taylor,  8  Pick.  390,  see  Cole- 
man V.  Woicott,  4  Day,  388,  contra,)  hold,  tliat  it  is  for  the  court  alone  to  try  and  de-. 
termioe  the  question  of  competency,  both  as  to  the  law  and  the  fact,  wherein  it 
comes  in  place  of  a  jury ;  and  a  new  trial  will  not  be  granted  where  there  is  a  lair  con- 
flict of  evidence,  even  though  the  court  may  find  against  a  slight  preponderance.  The 
rule  here  does  not  apply,  that  the  court  shall  decide  the  law,  and  the  jury  find  the 
facts.  All  this  was  also  fully  considered  and  expressly  determined,  in  Townsend  v. 
The  State,  2  Blackf.  151,  162,  and  see  High  v.  Stainback,  1  Stew.  Rep.  24.  And, 
above  all,  error  does  not  lie  for  a  finding,  one  way  or  the  other,  upon  the  facts.  (Tay- 
lor V.  Taylor,  2  Watts,  357,  8.)  After  the  court  has  determined  the  question,  it  is  not 
proper  to  submit  it  to  the  jury.  (Witter  v.  Latham,  supra.)  Though  it  is  said  that 
where  the  point  depends  on  the  decision  of  an  intricate  question  of  fact,  judges 
occasionally,  in  practice,  take  the  preliminary  opinion  of  the  jury.  (Sihed.  Phil.  £v.  by 
Amos  and  Phillips,  p.  2  and  note  there.) 

It  is  no  ground  for  a  new  trial,  that,  on  a  preliminary  examination  as  to  the  compe- 
tency of  a  witness,  the  judge  allows,  in  order  to  prove  interest,  improper  evidence  to 
be  given  in  the  presence  of  the  jury ;  he,  in  the  end,  properly  receiving  the  witness 
on  the  merits,  and  subinitting  his  credit  to  the  jury.  (Ackley  v.  Kellogg,  8  Cowen, 
223.) 

Under  what  qualifications,  it  shall  be  said  tliat  the  jury  are,  on  the  merits,  to  find 
the  hiw  and  fact,  either  in  civil  or  criminal  cases,  was  much  and  ably  inquired, 
io  TowiMend  v.  The  State,  supra.  The  trial  was  on  an  indictment  under  the  excise 
law,  for  selling  spirituous  liquor  without  license.  A  license  was  offered  in  evidence ; 
but  appearing  on  its  face  to  be  in  consideration  of  a  sum  less  than  the  statute  requir- 
ed, (50  cents  instead  of  $5,)  the  court  pronounced  it  void,  excluded  the  evidence,  and 
directed  the  jury  that  it  was  not  their  province  to  determine  the  law.  On  error,  it  was 
held  that  the  jury  are  judges  uf  the  fact,  both  in  civil  and  criminal  matters,  on  such 
evidence  as  the  court  shall  submit  to  them  as  competent.  But  they  are  not,  in  gene- 
ral, either  in  civil  or  criminal  cases,  judges  of  the  law.  They  are  bound  to  find  the 
Uw  as  it  is  propounded  U>  them  by  the  court.    They  may,  indeed  find  a  general  ver- 
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diet,  includiDg  both  law  and  fact;  but  if,  in  such  verdict,  they  fiod  the  law  eootnry 
to  the  instructiona  of  the  court,  they  thereby  violate  their  oath. 

The  aame  thing  was  lately  held  by  Story,  J.  in  a  capital  caac.    (Unilri  States 
V.  Batliste,  2  Sumn.  840,  848.)    He   stated  it   as  the  opinion  of  ha  wbote  pro- 
fessional life,  that  the  jury  are  no  more  judges  of  the  law  in  a  capital  or  othctcrinnDtl 
case,  upon  the  plea  of  not  guilty,  than  they  are  in  every  civil  caae,  tried  upna  ibe 
general  Jasue.    He  said,  that  in  each  caae,  they  had  the  physical,  but  not  the  wnl 
right  to  decide  the  law  according  to  their  own  notions  or  pleasure.    That  it  ii  the 
duty  of  the  court  to  instruct  them  ^s  to  the  law ;  and  of  the  jary  to  follow  luch  i»- 
struction.    That  if  the  jury  were  to  decide,  it  would  render  the  law  uDccrtilo;  n 
would  be  almost  impracticable  to  learn  what  they  did  decide;  the  court  would  have 
DO  right  to  review  their  decision ;  that  every  person  has  a  right  to  be  tried  according 
10  the  fixed  law  of  the  land.    If  he  thought  the  jury  were  judges  of  the  law.  he 
should  hold  it  his  duty  to  abstain  from  stating  the  law  to  them.    And  to  this  it  nay  l« 
added,  if  the  law  give  the  right  to  the  jury,  why  should  it  run  into  the  iscoosiaieocy 
of  requiring  the  court  to  determine  the  admissibility  of  evidence  ?    But  all  the  leadiag 
arguroenta  and  authorities  on  the  question  will  be  found  fully  and  ably  coosidcred  hy 
Holroan,  J.  in  Townscnd  v.  The  Slate,  8  Blackf.  156,  et  acq.    He  cites  Addiaoo,  J.^ 
charges,  Suppl.  Add.  Rep.  68  to  68,  No.  6,  and  Pennsylvania  v.  Bell,  Add.  Be^  15^> 
and  The  Same  v.  McFall,  Id.  255,  which  go  alrongly  to  uphold  the  same  docirioe. 
The  learning  of  the  question  is  perhaps  exhausted  in  charge  No- 6  of  Judge  Addiaos, 
p.  67,  et  seq.,  and  his  arguments  sufch  aa  it  is  difficult  for  the  legal  mind  to  reaisf. 

Note  46,  p.  59.--Qf  tht  eon^eteney  qfdanet  and  hiackt. 

The  admission  df  slaves  and  free  blacks  as  witnesses,  is  generaHy  a  matter  of  state 
regulation,  as  we  saw  ante,  note  46,  p.  59.  See  also  the  following  casea:  Ruak  v. 
Sowerwine,  3  Harr.  &  John.  97.  Sprig  v.  Negro  Mary,  id.  491.  Cox  v.  Dow,  Mart. 
N.  C.  Rep.  48.    State  v.  George,  id.  40.    Winn  v.  Jones,  6  licigh,  74. 

Note  47  to  59,  p.  60, 61. -^Of  incompetency  for  want  ofundentandmg. 

A  witness  is  not  incompetent  merely  because  he  has  been  judicrally  declartd  an  ha- 
bitual drunkard,  and  his  estate  committed  to  trustees.  (GeWiard  v.  Shindle,  iSSerg. 
&  Ravvle,  235.  See  note  47,  p.  60.)  It  is  enough  if  he  be  competent  at  tl)e  time  of 
examination.  (15  Serg.  &  Rawie,  088.)  Though  if  he  be,  at  the  time,  iiwWi  " 
idiot  or  a  lunatic,  he  is  not  competent.  (Ellis,  J.  in  Phebe  v.  Prince,  Walk.  Rep- 1**-) 

Note  Sa,  p.  61.— OAfidrefi  token  mcompetent for  want  ofreligiouM  instrudum. 

A  child  eight  years  old  btring  called,  it  appeared  that,  to  within  8ixteen  weeks  of  ihe 
trial,  she  had  never  lieord  of  a  God  or  a  future  state  of  rewards  and  punishments;  iMt 
she  never  prayed  nor  knew  the  nature  <»f  an  oath ;  but  since,  a  clergyman  had  tw>c* 
visited  and  instructed  her  in  the  nature  of  an  oath.  Path  son,  J.  rejected  her,  saying 
he  must  be  satisfied  that  she  felt  the  binding  ohiigation  of  an  oaih  from  the  generil 
course  of  her  religious  education ;  that  ihe  effect  of  an  o»th  upon  the  conscience  ol 
the  child  should  arise  from  religious  feelings  of  a  permanent  nature,  and  not  merely 
from  instructions  confined  to  the  nature  of  an  oath  recently  communicated  fi^r  tbep^' 
pose  of  the  trial.    (Rex  v.  Williams,  7  Carr.  &  Payne,  320.) 
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Notes  55  and  65,  p.  63,  $.--Ofmeompet€ney  from  defed  ofreligum  belief. 

We  noticed,  ante,  nolea  58  and  55,  p.  62, 8,  the  character  of  religious  belief  essential 
to  a  witness,  and  the  mode  of  proof.  The  courts  in  New-Hampshire  cited  and  adopted 
the  priuciple  of  the  New- York  cases  there  cited,  in  Norton  v.  Ladd,4  N.  Hamp.  Rep. 
444.  It  was  in  proof  by  third  persons,  that  the  witness  had  several  times,  and  shortly 
before  the  trial,  deliberately  disavowed^  his  belief  in  the  existence  of  a  God.  He  was 
rejected  as  incompetenU  It  was  doubted  in  Ohio,  whether  a  defect  in  religious  belief 
should  go  to  the  competency  or  merely  the  credibility  of  the  witness.  The  objection 
was  raised,  and  it  was  shown  by  third  persons,  that  the  witness',  creed,  so  far  as  col- 
lectable from  hia conversations,  was  as  follows :  he  said  he  did  not  believe  in  the  exist- 
ence of  a  God  ;  but  added  that  he  saw  God  in  trees,  bushes,  herbage,  and  every  thing' 
he  saw;  that  a  n^an  would  be  punished  for  falsehood  by  his  conscience,  and  in  this  life 
only;  that  a  man  is  bound  to  speak  true  at  aH  times,  and  an  oath  imposes  no  ad- 
ditional obligation.  The  court  held,  that  it  was  unnecessary  to  inquire  whether,  m 
Ohio,  the  same  rule  should  prevail  as  in  England ;  fer,  if  it  should,  the  witness  was 
competeot.  Wrigtit,  J.  said,  the  court  thought  his  declarations  equivalent  to  an  avowa] 
or  belief  in  the  exstence  of  a  God.  "  He  sees  him  in  all  created  nature."  (Easterday 
V.  Kilborn,  1  Wright,  845,  6.)  A  person  Who  doe9  not  believe  in  future  rewards  and 
punishments,  but  that  our  evil  deeds  will  all  be  punished  in  this  world,  and  that  we 
shall  exist  immortal  in  a  future  state,  exempted  from  punishment  for  deeds  done  in  the 
body,  is  a  competent  witness.  (Farnandis  v.  Henderson,  in  chanceiy  before  Ch. 
DesauBSure,  Aug.  1897.    South  Car.  Law  Journal,  90t.) 

"  It  seems  that  an  itifldel  who  believes  in  a  God,  and  that  he  will  reward  and  punish 
him  in  this  worM,  but  does  not  believe  in  a  future  slate,  may  be  examined  upon  oath.'' 
(Phi).  Ev.  13,  note  (6)  to  8th  ed.  citing  ''By  Willes,  C.  J.,  Omichund  v.  iBar- 
ker,  WiUes,  550.'')  For  the  general  doctrine,  see  Phebe  v.  Prince,  Walker's 
Rep.  181. 

Non  54,  p.  63,  and  Nora  494, p.  705.— Of r^e/orm tti  which  the  wUneee'imkuto  he 
mdmmietered.     WUneu  examined  by  mutake  toi$hout  being  swtm. 

Swearing  with  the  uplifted  band  is  Itself  an  election  of  that  form;  and  therefore 
valid  in  order  to  sustain  a  charge  of  perjury.  (Text,  34.  GB  v.  Caldwell,  1  Breese, 
98i)  The  court  said,  they  usually  directed  a  Catholic  to  be  sworn  on  the  Evangelists, 
as  a  form  deemed  most  binding  by  the  Catholic  sect.  But  an  oath  taken  by  him  in 
any  other  legal  form  would  be  equally  bindiniir.  (Commonwealth  v.  Buzzell,  16  Pick. 
154, 6,  7.)  And  if,  by  mistake  of  both  parties,  the  witness  be  examined  without  oath, 
this  is  DO  cause'  for  granting  a  new  trial,  although  he  proved  a  material  fact  (Cady 
V.  Norton,  14  Pick.  386.) 

Note  58,  p.  64.— 0/  ineompeteneyfirom  infamy.    Form  and  effect  of  apardtm. 

We  saw  ante,  note  58,  p.  64,  the  sort  of  crimes,  a  convictk>D  of  which  disqualified  a 
witness. 

At  common  law  a  conviction  of  petit  larceny  disqualified;  but  whether  this  was 
so  under  the  peculiar  enactments  of  Ohio  in  1883;  quere.  (James  ▼.  Bostwick,  1 
Wright,  143, 8.) 
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The  effect  of  a  pardon  was  considered  ante,  note  63,  4,  6,  p.  66, 7.  "I  do  hereby 
remit  unto  hifn  the  said  J.  B.  the  remainder  of  the  said  sentence,"  (befim  reeited  in 
the  pardon)  **  and  order  him  to  be  liberated  from  further  confinement,  on  paTsent  of 
costs,"  was  held  sufficient  in  form,  to  restore  competency.  (Hoffman  v,  Coiler,  i 
Whart.  45ft,  468,  9.)  At  the  tetter  pages,  various  operative  words  are  pf»mtd  onion 
authority',  English  and  American,  as  sufficient  Among  them  are  such  as  aafui,fm' 
dsfi,  rdease,  exonerate^  rcmtr,  &c.  So  remit  the  crime,  or  the  $entence^  or  tU  nM- 
nKNt,  before  sentence,  &c.  Otherwise  of  only  part  of  the  sentence;  e.  g.  die  fine, 
where  there  was  also  imprisonment  in  the  sentence. 

By  a  Stat  of  Qeo.  4,  ch.  32,  undergoing  the  punishment  of  felonies  not  captil,  ii 
made  equivalent  to  a  pardon,  for  the  purpose  of  restoring  competency.  (See  note 
e«,  p.  66.) 

^  It  docs  not  seem  clear  whether  the  restoration  to  competency,  by  suffering  a  m- 
lence,  has  proceeded  on  the  ground  of  incompetency  being  in  the  nature  of  ponidh 
ment,  or  on  the  ground  of  a  regenerating  effect  of  punishment  upon  the  moral  iMi^gi 
of  the  offender :  in  either  point  of  view  the  principle  is  not  justified  by  soood  reaioo- 
ing  or  experience.  On  the  general  subject  of  incompetency  of  witnesses  from  infa- 
my, see  a  treatise  on  the  incompetency  of  witnesses  by  £.  "Whitcomb,  Esq.,  AD. 
1894.''    (Phil  Ev.  8th  ed.S5,  note  (1).) 

Note  67  to  71,  p.  67,  8.— Q^  the  mdmiMtibihty  of  aeecmplices.  and  tf  Ihek  cot- 
fimunion, 

Thar  accomplices  are  admimible  for  eifher  party,  see  notea  67  to  71,  p.  67, 8. 

For  the  general  doctrine,  see  also  Rex  v.  Long,  6  Carr.  &  Payne»  179. 

Where  one  is  indicted  jointly  with  his  accomplices,  it  is  in  the  dinretkA  of  the 
state's  attorney  to  try  the  prisoners  separately,  and  use  the  accomplice  or  not,  oi 
trial,  as  a  witness ;  but  the  prisoners  hare  no  such  right  of  election  for  such  a  parpose, 
because  the  accomplice  jointly  indicted  is  not  competent  for  them  though  they  sever. 
(State  v.  Calvin,  R.  M.  Charl.  151,  169.)  And  it  was  said  generally,  that  the  state 
ibay  use  the  accomplice  as  a  witness,  but  the  prisoners  not.  (Id.  169.)  Qfwrtf£ 
this,  independent  of  their  being  joined  as  parties.  See  note  74,  p.  70,  and  the  text  S9, 
that  he  is  competent  for  either  partyi  if  not  indicted.  And  quere,  whether  the  accom- 
plice, so  long  as  he  remains  on  the  record  as  a  joint  indictee,  can  be  received  at  a 
witness  for  either  party,  though  bis  associates  be  tried  separately.  (Rex  ▼.  Rowland, 
Ry.  &  Mood.  N.  P.  Rep,  4Q1  and  note.  Ante,  note  132,  p.  135,  note  13S,  p.  IS9. 
See  also  text  74, 5,  and  note  72,  p.  69,  and  note  136,  p.  145.) 

The  course  of  recent  English  decisions  with  respect  to  the  necessity  ind  extent  of 
corroboration  in  order  to  warrant  conviction  on  the  testimony  of  an  accomplice,  bai 
elicited  the  following  remarks  from  Messrs.  Amos  &  Phillips,  the  editoia  of  the  8tb 
ed.  of  Phil.  Ev.  p.  80,  et  seq. 

"Since  accomplices  are  competent  witnesses,,  it  appears  to  follow  as  a  nccesnjy 
consequence,  that  if  their  testimony  is  believed  by  a  jury,  a  prisoner  may  be  legally 
convicted  upon  it,  though  it  be  unconfirmed  by  any  other  evidence.  It  is  the  pcca- 
liar  province  of  tlie  jury  to  determine  on  the  degree  of  credit  to  be  attached  to  any 
competent  evidence  submitted  to  their  consideration ;  and  it  hat  according^  been  laid 
down  in  many  casea  as  a  settled  rule,  that  a  conviction  obtained  by  the  nunipported 
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teidmony  of  an  accomplice  is  strictly  legal.  (Cases  cited  in  text  to  this  ed.  p.  41,  note 
3,  with  the  addition  of  1  Hale,  P.  C.  S03 ;  per  Lord  Denbam,  7  Carr.  &  Payne,  15S, 
and  per  Alderson,  J.  id.  278."  See  also  The  State  v.  Haney,  2  Dev.  &  Bat.  390 ; 
Same  v.  Hardins,  id.  407 ;  and  ante,  note  77,  p.  71.  But  see  ante,  note  S24,  p.  896, 
etscq.) 

*'  Bat  great  injustice  would  result,  if  it  were  the  practice  .of  juries  to  cooTict  upon 
the  unsupported  evidence  of  accomplices,  whose  testimony,  though  admitted  from  ne- 
cessity, ought  always  to  be  received  with  great  jeabusy  and  caution*  For,  upon 
their  own  confession,  they  stand  contaminated  with  guilt;  they  admit  a  participation 
in  the  very  crime,  which  they  endeavor  by  their  evidence^  to  fix  upon  the  prisoner ; 
they  are  sometimes  entitled  to  reward  upon  obtaining  conviction,  and  always  expect  to 
earn. a  pardon.  Accomplices  are  therefore  of  tainted  character,  giving  their  testimo- 
ny under  the  strongest  motives  to  deceive ;  and  a  jury  would  not  in  general  be  justi- 
fied in  giving  to  such  witnesses  credit  (bra  copscientious  regard  to  the  obligation  of 
an  oath.  Sometimes  they  may  be  tempted  to  accuse  a  party  who  is  wholly  innocent, 
in  order  to  screen  themselves  or  a  guilty  associate ;  and  if  the  prisoner  hds  been  their 
participator  in  crime,  they  may  be  disposed  to  color  and  exaggei^te  their  statement 
against  him,  with  a  view  to  hide  their  own  infamy,  or,  by  obtaining  his  conviction, 
to  protect  themselves  from  his  vengeance,  and  secure  the  expected  benefit.  (1)  The 
doctrine,  therefore,  of  a  legal  conviction  upon  the  unsupported  evidence  of  an  accom- 
plice, has  been  greatly  modified  in  substance  and  efiect;  iind  it  has  long  been  consider- 
ed, as  a  general  rule  of  practice,  that  the  testimony  of  an  accomplice  ought  to  receive 
confirmation,  and  that,  unless  it  be  corroborated  in  some  material  part  by  unimpeach- 
able evidence,  the  presiding  judge  ought  to  advise  the  jury  to  acquit  the  pris- 
oner. (2) 

"  It  has  been  laid  down,  that  the  practice  of  requiring  some  confirmation  of  an  ac- 
complice's evidence  must  be  considered  in  strictness  as  resting  only  upon  the  discre- 
tion of  the  presiding  judge.    See  per  Lord  Eljenborough  in  Rex  v.  Jones,  3  Camp. 

**(1)  See  Lord  Hale's  remarks  on  Ton|r^*t  ease,  (1  Ha]e*e  P.  C.  304.)  In  the  earUer 
state  trials  the  protection  and  countenance  afforded  by  the  courts  to  accomplioee,  spies  and 
infarmen,  was  often  carried  to  g^reat  lenjrths ;  and  prisoners  were  lometimea  tauntingly  asked, 
whether  they  thought  the  King  would  bnbehie  witnenes.  See  Langhome's  eaee,  7  St.  Tr. 
446.  The  language  of  Lord  Holt  in  the  triala  for  the  aeeassmation  plot,  may  probably  be 
thought,  at  the  preeent  day,  too  favorable  towards  accomplices ;  (see  particularly  Chamock's 
case,  12  How.  St.  Tr.  1454.)  The  exordium  of  Lord  Howard  to  his  evidence  m  Algernon 
Sidney's  case  is  a  curious  specimen  of  the  hypocrisy  of  an  accomplice." 

'*  ^)  On  the  subject  of  the  Evidence  of  accomplices,  see  a  tract  by  the  late  Chief  Baron  of 
Ireland,  published  in  1836,  which  contains  an  elaborate  examination  into  the  origin  and  his. 
tory  of  this  practice.  According  to  the  view  of  this  learned  writer,  the  practice  of  requiring 
confirmation  cannot  be  traced  back  more  than  half  a  century.  And  he  observes,  that  in  the 
earlier  cases  which  have  been  referred  to  as  authorities  for  the  practice,  nothing  can  be  found 
wliich  leads  to  the  inference  of  any  genera]  regulation  on  the  subject ;  and  that  the  credibili- 
ty  of  an  accomplice,  whether  connrmed  or  unconfirmed,  appears  to  have  been  treated  as  a 
fiestioQ  for  the  jury.  (See  Tougue*s  case,  fi  How.  St.  Tr.  236,  per  Sir  O.  Bridgman,  1  Hale, 
P.  C.  334.)  See  also  Hex  v.  Chamock,  13  How.  St.  Tr.  1454.  In  this  case  dmoet  the  only 
material  witnesses  were  accomplices.  The  obsenrations  of  Lord  Holt  as  to  their  competen- 
cy have  been  cited  in  the  text  ante,  p.  37.  (p.  36  of  this  ed.l  And  they  were  said  by  Lord 
EQenborough,  in  Rex  v.  Despard,  to  comprise  in  a  few  words  the  good  smse  and  por'ad  law  on 
the  subject.  In  Rex  v.  Rudd,  Cowp.  339,  liord  Mansfield  says,  *  the  single  tcpt  :.nny  of  an 
accampiice  is  seldom  of  sufficient  weight  with  the  jniy  to  convict  the  offender.*  The  practice 
of  leqairing  confirmation  has  been  stated  not  to  extend  to  miadsmeanora,  (See  per  Gibbs,  Att 
Gen^  Rex  v.  Jones,  31  How.  Stl  Tr.  315.)" 
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133 ;  (and  see  State  y.  Uaney,  and  Same  v.  Hardios,  ut  supra.)    And  thii,  iodetd, 
appears  to  be  the  only  mode,  in  which  it  can  be  made  reconcilable  with  ibe  doctrioe 
already  stated,  that  a  legal  conviction  may  take  place  upon  the  unsupported  evidence 
of  an  accomplice.    But  it  may  be  observed  that  the  practice  in  question  basobuined 
so  much  sanction  from  legal  authority,  that  a  dieviation  from  it  on  the  part  ofajadiie, 
in  any  particula r  case,  would,  at  the  present  day,  appear  singular  and  of  qupstiooa^^ 
propriety.    Although  the  judge  does  not  in  express  language,  declare  that  a  case 
depending  on  the  unconfirmed  evidence  of  an  accomplice,  is  insufficient  in  law  to 
warrant  a  conviction,  but  merely  advises  the  jury  not  to  place  credit  on  theevideow; 
yet,  as  it  is  not  likely  an  instance  should  arise,  in  which  the  jury  would  disregard 
the  advice  so  given,  and  convict  the  prisoner,  the  substantial  result  appears  tobenear* 
ly  the  same,  as  if  the  practice  had  depended  on  a  rule  of  law,  instead  of  being  ibe 
exercise  of  the  discretion  of  the  presiding  judge.    The  only  distinction  appears  to  be, 
that  if  the  judge  were  to  submit  a  case  of  this  nature  to  the  jury  without  any  sod) 
recommendation,  and  a  conviction  ensued ; — or,  if  a  jury  were  to  convict  in  opposiiioD 
to  the  recommendation  of  the  judge,  it  could  not  properly  be  said  in  either  case,  con- 
sistently with  the  authorities  on  tliesubject,  that  the  conviction  would  be  illegal. 

**  From  the  anonialous  nature  of  the  rule  of  practice  requiring  confirmation,  more 
especially  from  the  circumstance  that  it  is  considered  in  law  to  rest  merely  upon  tbe 
discretion  of  the  presiding  judge,  and  that  it  appears  in  fact  to  have  originated  in  the 
exercise  of  such  discretion,  it  might  be  expected,  that  some  difierence  of  opinion 
would  arise  as  to  the  nature  and  extent  of  the  necessary  confirmation.  It  is  clearlj 
unnecessary  that  the  accomplice  shouM  be  confirmed  in  every  ciraimstttnee  which  he 
details  in  evidence;  for  there  would  be  no  occasion  to  use  him  at  all  as  a  witness,  if 
his  narrative  could  be  completely  proved  by  other  evidence  free  from  all  suspicion. 
(See  report  of  the  trials  at  Yoik,  on  special  commission,  181.S,  pp.  16,  17,  50,  150, 
166, 201,  particularly  the  charges  of  Thompson,  C.  B.  in  Rex  v.  Swallow,  and  of 
Le  Blanc,  J.  in  Rex  v.  Mellor.)  The  rule  on  the  subject  which  has  generally  been 
laid  down  is,  that  if  the  jury  are  satisfied  that  he  speaks  truth  in  some  material  part 
of  his  testimony,  in  which  they  see  him  confirmed  by  unimpeachable  evidence,  this 
may  be  a  ground  Cot  their  believing,  that  he  also  speaks  truth  in  other  parts,  as  to 
which  there  may  be  no  confirmation.  (Id.,  and  Despard's  case,  SS^How.  St.  Tr.488, 
and  per  Lord  Ellenborough,  81  id.  S26.  Rex  v.  Barnard,  1  Carr.  &  Payne,  88.)  So 
far  all  the  authorities  agree  ;  but  the  point  upon  which  a  difference  of  opinion  and 
practice  appears  to  have  prevailed  is,  as  to  the  particular  part  or  parts  of  tbe  accoo- 
plice's  testimony  which  ought  to  be  confirmed. 

"In  some  cases  it  has  been  conaulered,  that  the  confirmation  ought  to  be  such  as 
affect^  the  ;per«o»o/rAg;?moncr,  and  connects  him  directly  with  the  crime;  but  in 
other  cases  this  description  of  confirmation  has  been  considered  unnecessary,  and  it 
has  been  held,  that  confirmation  of  the  accomplice  in  other  parts  of  his  testimony, 
which  do  not  affect  the  identity  of  the  prisoner,  may  be  sufficient  to  entitle  the  accom- 
plice to  credit,  and  to  warrant  the  judge  in  leaving  the  case  to  the  jury  without  « 
recommendation  to  acquit,  (a) 

(a)  That  former  statements  of  an  accomplice  have  been  reoeived  as  confinnation,  without 
regard  to  the  time  when  they  wete  made,  see  ante,  note  533,  p.  776  to  778,  with  the  oiutifl* 
there  anggeated. 
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"  In  the  first  case  in  which  this  question  appears  to  have  been  expressly  raised,  two 
prisoners  had  been  convicted  on  the  evidence  of  an  accomplice,  who  was  confirmed 
as  to  the  circumstances  attending  the  offence,  but  not  as  to  the  identity  of  the  prison- 
ers; and  the  judges  were  unanimously  of  opinion,  that  the  conviction  was  good,  upon 
the  general  ground  already  mentioned ;  namely,  that  a  prisoner  may  legally  be  con- 
victed upon  the  unconfirmed  evidence  of  an  accomplice.    (Rex  v.  Atwood,  Leach,  C. 
C.  521.  7  T.  R.  609.)    In  a  case  occurring  shortly  afterwards,  a  similar  decision  took 
place,  and,  as  it  appears,  on  the  same  ground.    At  (he  trial  the  court  observed,  that 
the  practice  of  rejecting  an  unsupported  accomplice  was  rather  a  matter  of  discretion 
with  the  judge,  than  a  rule  of  law;  and  the  case  having*  been  left  to  the  jury,  and 
the  prisoner  convicted,  the  judges  afterwards  held  the  conviction  good.    (Rex  v.  Dur- 
ham, Leach,  C.  C.  538.)     It  was,  Itowever,  said  in  this  case,  that  the  witness  (a  re- 
ceiver) was  rather  an  acce^ary  afier  the  fact  than  an  accomplice  in  the  fact.     In  Rex 
V.  Smith  and  another,  reix)rted  in  a  note  to  the  last  case,  where  the  only  witness  af- 
fecting the  prisoners  was  an  accomplice,  the  eourt  admitted  the  rule  of  law,  that  the 
uncorroborated  testimony  of  an  accomplice  was  legal  evidence,  but  thought  it  .too 
dangerous  to  suffer  a  conviction  to  take  place  on  such  testimony,  and  the  prisoners 
were  acquitted.    The  same  general  doctrine  was  subsequently  laid  down  in  Rex  v. 
Jones,  2  Campb.  132,  81  How.  St.  Tr.  825,  by  Loid  B^lltn borough,  who  there  re- 
ferred to  a  case  in  which  the  judges  were  of  opinion,  that  four  prisoners  had  been 
properly  convicted  upon  the  testimony  of  an  accomplice,  whose  evidence  hati  been 
confirmed  as  to  three  of  the  prisoners,  but  not  as  to  the  fourth.     And  in  the  report  of 
the  York  trials  under  a  special  commission,  it  is  laid  down  by  C.  B.   Thompson,  that 
confirmation  need  not  be  of  circumstances  which  go  to  prove   that  the  accomplice 
speaks  truth  with  respect  to  aU  the  prisoners^  (when  several  are  tried,)  and  with  re- 
spect to  the  share  they  have  each  taken  in  the  transaction ;  lc)r,  if  the  jury  are  satis- 
fieJ,  that  he  speaks  truth  in  those  parts  in  which  they  see  unimpftachable  evidence 
brought  to  confirm  him,  that  is  a  ground  for  them  to  believe  that  bespeaks  also  truly 
with  regard  to  the  other  prisoners^  as  to  whom  there  may  be  no  confirmation.    (Rex 
V.  Swallow,  31  How.  St.  Tr.  325.)     Again,  in  a  later  case,  where  an   accomplice  was 
confirmed  as  to  one  of  several  prisoners  jointly  indicted,  but  not  as  to  the  others,  Bay- 
ley,  J.  told  the  jury,  that  if  they  were  satisfied  from  the  confirmation,  that  the  accom- 
plice was  a  credible  witness,  they  might  act  on  his  testimony  with  respect  to  the 
prisoners,  as  to  whom  he  had  not  been  confirmed,  and  they  were  convicted.    (Rex  v. 
Dawbar,  8  Stark.  N.  P.  C.  34,  and  see  Rex  v.  Barnard,  1   Carr.  &  Payne,  88,  per 
Hullock,  B.)    In  Birkctt's  case,  (Russ.  %l  Ry.  Cr.  Gas.  252,)  on  a  case  reserved,  the 
judges  were  of  opinion,  tliat  an  accomplice  did  not  require  confirmation  as  to  the  per- 
son charged  by  him,  if  he  were  confirmed  in  the  other  particulars  of  his  statement. 
And  in  a  very  recent  case  at  the  Old  Bailey,  before  Lord  Denham,  Mr.  Justice  Park 
and  Mr.  Baron  Alderson,  when  the  counsel  for  the  prosecution  stated  that  he  should  not 
be  able  to  confirm  an  accomplice,  wbo  was  to  be  called  as  a  witness,  with  regard  to  the 
persons  of  the  prisoners,  but  only  as  to  the  general  circumstances  of  the  case.  Lord 
Denman  said  he  considered,  and  he  believed  his  learned  brothers  concurred  with  him, 
that  it  was  altogether  for  the  jury,  who  might,  if  they  pleased,  aci  on  the  evidence  of 
the  accomplice  without  confirmation ;  but  observed,  that  a  person  so  situated,  would 
Dot  be  Hkely  to  receive  any  great  degree  of  credit    (Rex  t.  Hastings,  7  Carr.  & 
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Payne,  153.)  The  prisoner  was,  however,  acquitted,  as  on  liearing  the  caae there  wu 
contradiction  rather  than  confirmation. 

*'  The  authorities  above  atated  appear  to  shew,  as  it  has  been  before  obeened,  that 
the  rule,  which  requires  some  confirmation  of  an  accomplice  to  be  given,  is  toVeooo- 
•ideted,  not  as  a  strict  rule  of  law,  but  as  a  practice  depending  on  the  discreuoDof the 
presiding  judge.  And  .these  authorities  also  she^,  that  judges,  in  the  ezerciie  of 
their  discretion,  have  generally,  if  not  always,  considered  that  some  confirmalioB 
ought  to  be  given,  but  have  not  considered  evidence,  affecting  the  identity  of  the  pn- 
aoners  charged,  to  be  essential  for  the  purpose  of  confirmation. 

''  On  the  other  hand,  there  are  several  recent  decisions,  in  which  judges,  in  the 
exercise  of  their  discretion,  have  thought  confirmatory  evidence  of  identity  ought  to 
be  given. 

"  Thus,  in  the  case  of  Rex  v.  Addis,  (6  Carr.  &  Payne,  388,)  an  accomplice  wbo 
was  the  principal  witness,  was  corroborated  as  to  collateral  facts,  none  of  which  teod* 
ed  to  connect  the  prisoner  with  the  accomplice,  or  with  the  transaction:  Mr.  Justice 
Patteson  observed,  that  the  corroboration  ought  to  be  as  to  some  fact  or  facts,  the  truth 
or  falsehood  of  which  would  go  (o  prove  or  disprove  the  offence  charged  against  the 
prisoner.  And  in  a  subsequent  case,  (Rex  v.  Webb,  6  Carr.  &  Payne,  595J  where 
it  was  proposed  on  the  part  of  the  prosecution,  to  confirm  the  accomplice  as  to  the 
mode  in  which  the  felony  was  committed,  Mr.  Justice  Williams  said,  that  sometbiDg 
ought  to  be  proved  which  would  tend  to  bring  the  matter  home  lu  the  prisoners,  aad 
that  confirming  the  accomplice  a?  to  the  mode  in  w.hich  the  felony  had  been  commit- 
ted, was  not  enough  to  entitle  his  evidence  to  credit,  so  as  to  affect  otiier  persons; 
that  in  fact  this  would  be  no  coofirniation  at  all,  since  every  one  would  give  credit  to 
a  man  avowing  himself  a  principal  felon,  for  at  least  knowing  bow  the  fek>ny  was  com- 
mitted. In  a  later  case,  on  an  indictment  against  two  persons,  the  same  doctrine  was 
laid  down  by  Mr.  Baron  AUlerson,  (Rex  v.  Wilkes,  7  Carr.  &  Payne,  272,)  who  point- 
ed out  the  distinction  between  confirmation  as  to  the  circumstances  of  the  felony,  and 
confirmation  aff*eciing  the  individualn  charged;  the  former  only  proves  that  tlie  ac 
complice  was  present  at  the  cnmniission  of  the  offence ;  the  latter  shews  that  the 
prisoner  was  connected  with  it.  In  summing  up,  the  judge  observed,  thatconfirmt- 
tion  merely  as  to  the  circumstances  of  the  felony,  was  really  no  confirmation  at  all; 
that  it  was  true,  the  jury  might  legally  convict  on  the  evidence  of  an  accomplice  only, 
if  they  could  safely  rely  on  his  testimony,  but  that  he  always  advised  juries  not  to  set 
on  the  evidence  of  the  accomplice,  unless  confirmed  as  to  the  particular  person  charg- 
ed with  the  offence.  After  adverting  to  the  facts  of  the  case,  as  affecting  the  two 
prisoners,  the  same  judge  atated  to  the  jury,  that  if  they  thought  the  accomplice  was 
not  sufficiently  confirmed  as  to  one,  they  would  acquit  that  one,  and  that  if  they  tlKxight 
he  was  confirmed  as  to  neither,  they  would  acquit  both.  In  another  case,  (Rex  ▼• 
Moores,  7  Carr.  8i  Payne,  270,)  where  a  thief  and  receiver  were  jointly  indicted,  the 
same  learned  judge  expressed  his  opinion,  that  confirmation  as  to  the  thief,  did  not 
advance  the  case  against  the  receiver.  And  in  a  former  case  of  a  similar  descriptko, 
where  there  was  a  slight  confirmation  as  to  the  receiver,  but  none  as  to  the  priociptl 
felon,  Littledale,  J.  thought  the  case  failed  altogether,  and  that  the  accomplice  ought 
to  be  confirmed  as  to  the  principal,  before  the  jury  could  be  asked  to  believe  tbe  wit- 
ness' testimony.    (Rex  v.  Wells,  Mood.  &  Maik.  3S6.)    The  ground  of  this  deciaoo 
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appears  to  have  beed,  that  it  was  necessary  to  establish  the  guilt  of  the  principal,  by 
coufirming  the  accomplice  as  to  bim,  before  the  question  of  the  guilt  of  tlie  receiver 
could  arise. 

"  From  the  class  of  cases  which  have  been  last  cited,  it  will  appear,  that  the  recent 
practice  of  several  judges,  in  exercising  their  discretion  as  to  the  evidence  that  ought 
to  be  adduced,  in  order  to  entitle  an  accomplice  to  credit^  has  been  to  require  a  con- 
firmation upon  some  point  affecting  the  person  of  the  prisoner  charged :  and  that 
when  several  prisoners  are  jointly  tried,  confirmation  is  to  be  required  as  to  all  of 
them  before  all  can  be  safely  convicted.^  Indeed,  it  would  be  difHcult  to  assign  a  satis- 
factory ground  for  requiring  confirmation  as  to  tlie  person  of  a  prisoner  indicted  alone, 
and  dispensing  with  confirmation  as  to  prisoners  jointly  indicted :  the  same  reasons 
which  render  confirmation  necessary  in  the  former  case,  appear  to  require  rt  in  the 
latter;  if  a  distinction  between  the  two  cases  were  allowed,  a  prisoner's  acquittal  or 
conviction,  upon  an  accomplice's  testimony,  might  depend  upon  the  mere  accident  of 
bis  being  indicted  alone,  or  jointly  with  others.  It  will  be  observed,  that  it  is  still  laid 
down  by  judges,  even  when  calling  for  this  personal  confirmation,  that  the  jury,  if 
they,  think  proper,  may  legally  convict  upon  an  accomplice's  testimony  unsupported ; 
and  that,  in  the  absence  of  such  support,  they  do  not  withdraw  the  case  from  the 
jury,  but  only  advise  them  not  to  give  credit  to  the  accomplice. 

"  Whether  the  rule  of  practice,  which,  as  we  have  seen,  has  been  recently  followed, 
will  be  adopted  as  a  general  rule,  by  which  all  judges  will  consider  themselves  bound, 
may,  perhaps,  not  be  wholly  free  from  doubt,  but  the  weight  of  the  later  authorities 
appears  to  be  in  favor  of  such  a  rule.  The  distinction  between  confirmation,  as  to 
the  manner  in  which  an  ofience  was  committed,  and  as  to  the  parties  by  whom  it  was 
committed,  is  of  obvious  importance ;  and  although  cases  may  arise,  in  which,  from 
the  confirmation  of  an  accomplice,  as  to  the  circumstances  attending  the  commission 
of  a  crinie,  the  jury  may  be  led  to  conclude,  that  the  accomplice  speaks  truth  with  re- 
gard to  the  person  charged,  still,  as  the  two  points  are,  in  general,  essentially  difierent, 
great  caution  is  to  be  used  in  drawing  such  a  conclusion.  If  the  witness  has  really 
been  an  accomplice,  as  he  states  himself  to  be,  he  must  be  acquainted  with  the  man- 
ner in  which  the  offence  was  committed ;  and  in  describing  the  manner,  it  would  not, 
in  general,  be  the  interest  or  desire  of  an  accomplice  to  swear  falsely.  But,  with  res- 
pect to  persons  concerned,  there  may  be  strong  reason  to  infer  the  existence  of  motives 
which  would  induce  an  accomplice  to  fabricate  or  pervert  some  ficts  against  a  party 
charged,  notwithstanding  the  other  facts  related  by  him,  may  be  indisputably  true, 
or  even  notwithstanding  the  general  consistency  of  his  story  may  be  clearly  estab- 
lished. 

*'This  subject,  so  important  in  itself,  has  created  much  difference  of  opinion  at  the 
Iriah  bar.  See  an  anomymous  pamphlet  by  an  Irish  barrister,  Dublin,  1834;  the  ob- 
ject of  which  is  to  prove,  that  some  evidence  of  personal  identity  ought  to  be  given  in 
all  cases.  And  see  the  tract  of  C.  B.  Joy,  which,  though  only  recently  published,  was 
written  some  years  ago,  in  answer  to  the  former  pamphlet.  The  Lord  Chief  Baron 
considers  that  the  rule  of  practice,  requiring  confirmation,  may  be  satisfied,  by  corrob- 
orating parts  of  the  accomplice's  evidence,  not  affecting  the  persons  of  the  prisoners. 
In  the  preface,  ^e  learned  writer  states,  that  he  was  induced  to  publish  his  treatise  in 
consequence  of  the  cases  of  Rex  ▼.  Addis,  and  Rex  v.  Webb,  cited  supra.    But  the 
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subsequent  cases  to  the  same  effect,  were  probably  not  published  when  the  tract  of 
the  Ctiief  Baron  appeared  ;  they  are  not  referred  to  by  him,  neither  does  be  allade  to 
tlie  previous  case  of  Rex  v.  Wells,  supra. 

'*It  appears  that  the  practice  of  requiring  confirmation,  when  the  case  (or  the  pro- 
secution  is  supported  by  an  accomplice,  applies  equally  when  two  or  more  accomplices 
are  brought  forward  against  a  prisoner.  In  a  case  in  which  two  accomplices  spoke 
distinctly  to  the  prisoner's  guilt,  Mr.  Justice  Littledale  told  the  jury,  that,  if  their 
statement  were  the  only  evidence  against  hioi,  he  could  not  advise  them  to  convict; 
observing,  that  it  was  not  usual  to  convict  on  the  evidence  of  one  accomplice,  withooi 
confirmation,  and  that,  in  his  opinion,  it  made  no  difference  whether  there  were  more 
accomplices  than  one.  (Rex  v.  Noakes,  6  Carr.  &  Payne,  826.)  But  sec  Joy's  worii, 
cited  supra,  p.  100,  contra,  though  he  does  not  cite  Rex  v.  Noakes.  He  refers  to  the 
speeches  of  the  Sol.  Gen.  and  Mr.  Serg.  Best,  in  Rex  v.  Despard,  28  How.  St.Tr. 
433.  See  on  this  subject,  theanou.  phamph.  gted  supra,  observations  as  to  the  trial 
of  the  incendiaries  of  Wild  Goose  Lodge — arson  by  more  than  100  persons  marcbing 
in  3  parties,  from  distant  points,  not  connected  with  each  other.  The  acconpiicn 
were  selected  as  witnessexS  from  different  parties.  (See  further,  on  the  general  subject, 
Sir  T.  Wetherington's  arg.  5  How.  176;  Discussion  on  Sayer's  case,  16How.  I5S; 
Sir  R.  Atkyn's  remarks,  9  How.  721,  as  to  the  evidence  of  an  indicted  accomplice; 
Murphy's  case,  19  How.  702;  Sir  T.  Copley's  remarks  in  Watson's  case,  32  How. 
513 ;  Lord  Ellenborough's  charge  in  Watson's  case,  32  How.  683 ;  Lord  Tenter- 
den's  charge  in  the  Calo-street  conspiracy,  33  How.  689.) 

"  It  appears  to  have  been  held  in  a  late  case,  that  a  confirmation  by  the  mfe  of  ao 
accomplice,  would  be  insufficient;  it  was  said  that  the  wife  and  the  accomplice  must 
be  considered  as  one,  for  this  purpose.  (Rex  v.  Neale,  7  Carr.  &  Payoe,  168,  per 
Park,  J.) 

"In  another  recent  case,  in  which  the  prisoner  was  indicted  for  manslaughter  at « 
fight,  it  was  objected,  that  all  persons  wIk)  had  been  present,  were  principals  in  the 
second  degree,  and  that  their  evidence  ought  to  receive  confirmation,  as  in  the  case  of 
accomplices;  but  Mr.  Justice  Patteson  was  of  opinion,  that  they  were  not  such  ac- 
complices as  would  require  any  further  evidence  to  confirm  them.  (Rex  ▼•  Har- 
graves,  6  Carr.  &  Payne,  170.)" 

These  remarks  of  the  learned  editors,  which  so  pointedly  concede  that  requiringcon- 
firmation  rests  in  mere  discretion,  should  not  go  to  the  profession  without  calling  tbcir 
attention  to  some  remarks  which  we  made,  and  cases  we  cited,  ante,  note  834,  p-  ^^« 
et  seq.,  in  support  of  the  proposition,  that,  where  a  case  depends  on  the  tefiiim«»y  "I 
a  single  uncorroborated  witness,  whose  credibility  is  seriously  impeached,  a  jury  have 
no  legal  power  to  convict. 

Note  72,  p.  69;  Note  136,  p.  1 4S,-^fFhen  parties  jointly  indicted  may  hevnMn» 
for  or  against  each  other. 
It  seems  to  have  been  assumed,  in  one  case,  that  though  an  accomplice  and  hisasso' 
ciates  be  jointly  indicted,  yet,  if  the  latter  be  separately  tried,  the  accomplice  m>y 
be  a  witness  for  the  state,  though  not  for  the  prisoners ;  and  it  was  held,  that  the 
state's  attorney,  but  not  the  prisoners,  may  elect  to  try  separately  with  a  view  too* 
the  accomplice  as  a  witness.    (State  v.  Calvin,  R.  M.  Charlt  151, 169.)    But  beibr« 
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the  atate's  attorney  can  in  such  case  use  the  accomplice  as  a  witness,  ought  not 
the  attorney  to  move,  and  have  him  acquitted,  or  at  least  enter  a  nolle  prosequi  against 
him?  (See  ilex  v.  Rowland,  Ry.  &  Mood.  N.  P.  Rep.  401,  and  the  note.)  Does  not 
the  case  come  within  the  general  rule,  that,  so  long  as  the  witness*  name  stands  on  the 
record,  he  being  thus  designated  as  a  joint  party  and  subject  to  be  tried  as  such,  he  is 
inrompetent?  (Note  122,  p.  185.  Note  123,  p.  139.  And  see  the  text,  p.  74.)  In 
respect  to  the  prisoner's  right  to  have  one  jointly  indicted  with  him  sworn  as  a  witness 
in  his  behalf,  he  must  in  all  cases,  whether  he  be  tried  jointly  with,  or  separately  from 
the  witness,  who  lias  not  even  been  arraigned,  wait  for  a  conviction  or  acquittal  of  the 
witness,  (The  People  v.  Willjam?,  19  Wend.  377.  Text,  74,  5,  and  Note  72>  p.  69. 
Note  136,  p.  145.  Stnte  v.  Blennerhasdetts,  Walker's  Rep.  7,  16,  17.)  If  there  be 
DO  evidence  against  him,  the  court  may  direct  an  acquittal,  or  order  the  defendant  to 
be  discharged.  (Ante,  note  136,  p.  145,  6.  3  R.  S.  616,  §  19,  2d  ed.  State  v.  Blen- 
Derhassetts,  W^alker's  Rep.  7, 16, 17.)  But  until  that  be  so,  the  rule  of  exclusion  applies, 
even  where  the  trials  are  ordered  for  different  counties.  (State  v.  Mills,  2  Dev.  420. 
Carter's  case,  cited  id.  422.)  And  it  makes  no  difference  that  the  defendants  have 
pleaded  separately.  (State  v.  Mooney,  1  Yerg.  431.)  It  is  put  in  the  text  that,  unless 
acquitted,  he  should  not  only  be  convicted,  but  fined,  before  he  is  competent.  The 
American  cases  u.sually  put  the  case  of  a  conviction  merely  as  restoring  competency, 
without  its  being  followed  by  the  sentence  of  the  court.  But  RufBn,  J.  in  State  v. 
Mills,  (2  Dev.  422,)  says  the  practice  in  North  Carolina  has  accorded  with  the  English 
strictness. 

In  Amos  and  Phillipps'ed.  of  Phil.  Ev.  p.  70,  note  (3),  the  case  of  Rex  v.  Lafone,  (5 
Esp.  160,)  is  examined,  and  several  argument»4irged  in  fuvor  of  receiving  one  joint 
indictee  as  a  witness  for  another,  after  he  has  suffered  judgment  by  default.  The 
learned  editors  urge,  what  it  seems  dKBcult  to  deny  or  explain  away,  that  there  exists 
DO  objection  beyond  what  goes  to  his  credit,  any  more  than  in  the  case  of  an  accom- 
plice. The  same  reasoning  would  seem  to  apply  where  the  witness  pleads  guilty, 
especially  in  all  tiiose  courts  wliich  do  not  exclude  witnesses  solely  on  the  ground  of  their 
being  parties. 

Note  73,  and  4,  p.  69;  Note  74,  p.  70;  Note  75,  p.  70;  Note  84;  Note  244,  p. 
256;  Note  95,  p.  ^07,—Cfthe  competency  ofawitnest  not  a  party,  placed  in  the 
dejendant's  situation,  as  being  a  joint  actor  irttA  him  in  the  supposed  wrong,  or 
severally  liable  for  the  demand  daimedt  on  contract  express  or  implied,  ^. 
A  witness  standing  in  the  same  situation  with  the  party, is  not,  on  that  account,  dis- 
qualified*   At  note  75,  p.  70,  and  note  84,  p.  87,  are  cases  for  receiving  joint  wrong 
doers,  as  witnesses  either  for  the  plaintiff  or  defendant.    The  additional  cases  on  this 
head  are  quite  uniform  to  the  same  effect.    (See  ante,  note  244,  p.  256,  and  note  95, 
p.  107  ;  Lentz  v.  Stroh,  6Serg.  &  Rawle,  34,  41 ;  Bailor  v.  Smithers'  heirs,  1  Litt. 
110;  West  V.  Bolton,  4  Verm.  Rep.  558;  Motilton  v.  Moulton,  1  Shepl.  110;  Smith 
V.  Hubbs,  1  Fairf.  71  ;  Moscati  v.  Lawson,  7  Carr.  &  Payne,  32 ;  Lethbridge  v.  Phil- 
I'ps,  2  Stark.  Rep.  544.) 

So  ol  an  alleged  several  wrong  doer,  whose  claim  depends  on*  the  same  question  as 
the  one  in  issue.    (Maus'  lessee  v.  Montgomery,  15  Serg.  &  Rawle,  321, 223.) 
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The  case  ofCooper  v.  Miller,  (1  Browne,  app.  68,)  that  one  is  not  competent  for  the 
defendant  in  replevin,  because  he  went  with  him  and  gave  countenance  to  the  distreis, 
18  contrary  to  almoat,  if  not  quite,  the  whole  current  ofauthority.  It  wai  aid  in  one 
case,  that  the  tortious  vendor  of  the  wrong  doer  defendant,  was  not  competent  fiir  the 
plaintiff,  because  a  verdict  against  the  defendant  would  be  a  bar  to  an  action  igunst 
the  witness.  (Pierce  v.  Hindsdall,  1  Tyl.  1 53,  155.)  The  case  itself,  as  weO  as  the 
reason  given,  seems  to  stand  almost  alone  against  a  host  of  authority. 

The  son  being  sued  in  trespass  for  driving  away  the  plaintiff's  cow,  the  fadier,wbo 
directed  his  son,  the  defendant,  to  drive  her  away,  was  held  competent  for  the  defend- 
ant. (West  V.  Bolton,  4  Verm.  Rep.  558.)  In  case  against  one  for  conspiring  with 
B.  to  defraud  the  plaintiff,  B.  is  a  competent  witness  for  the  plaintiff  (Brown  ▼. 
Marsh,  8  Verm.  Rep.  SIO,  13,  18.) 

The  appearance  of  an  attorney  generally  for  three  wrong  doers,  one  not  being  Bom- 
moned,  will  still  not  make  them  parties,  if  the  plaintiff  proceed  against  those  only  who 
were  summoned ;  and  so  the  third  is  competent  for  the  others.  (Lentz  v.  Strob,  6 
Serg.  &  Rawle,  84,  41.    See  ante,  note  133,  p.  144.) 

In  trover,  A.  was  called  and  held  competent  for  the  plaintiff  to  show  that  he  (A.) 
bought  the  goods  of  the  plaintiff  fraudulently,  without  the  means  or  intent  to  psy  for 
them,  and  sold  them  to  the  defendant.  (Triebner  v.  Soddy,  7  Carr.  &  Payue,  7I&) 
In  separate  informations  of  ^ruo  warraiUe  against  separate  members  of  a  corporation, 
on  the  trial  of  one,  the  other  parties  are  competent  for  the  defendant.  (Rex  v.  Gray, 
2  Selw.  N.  P.  1 148,  6th  ed.)  In  an  action  for  infringing  a  patent,  the  purchaser  from 
the  plaintiff  of  a  license  to  use  the  patent,  is  yet  a  competent  witness  for  him.  (De- 
rosne  y.  Fairlie,  1  Mood.  &  Rob.  457.  And  see  Treadwell  v.  Bladen,  4  Wash.  C.  G. 
Rep.  703,  4.)  In  an  action  on  the  case  for  waste,  by  the  reversioner  against  a  suanger, 
the  tenant,  though  jointly  concerned  in  committing  the  waste,  was  held  to  be  a  com- 
petent witness  for  the  plaintiff.  (Speers  v.  Broomlee,  3  Huds.  &  Brooke,  4S1)  But 
the  case  in  fact  seems  to  have  been  no  more  than  that  of  Doddington  v.  Hudson,  cited 
and  stated  at  p.  49  of  the  text.  In  Lethbridge  v.  PhtHips,  3  Stark.  Rep.  544,  the  action 
was  for  injuring  a  picture,  and  the  man  who  borrowed  it  of  the  plaintifi,  and  withont 
his  leave  sent  it  to  the  defendant,  was  received  for  the  plaintiff  to  prove  his  ease. 

In  an  action  against  the  owner  of  a  ship,  for  goods  supplied,  the  master  is  competent 
for  the  plaintiff  to  prove  the  ownership.  Le  Blanc,  J.  said  he  was  liable  in  respect  to 
his  contract;  but  the  owners  were  liable  from  their  character.  (Rowcroft  v.  Basset, 
Peak.  Add.  Gas.  199.)  He  is  equally  a  witness  for  the  defendant.  (Descadilias  v. 
Harris,  8  Greenl.  398.)  In  one  case,  the  owner  was  received  as  a  witness  for  the  plain- 
tiff, in  an  action  to  charge  another  with  work  done  on  the  schooner  at  the  defendiot'i 
special  request.  (Nicholson  v.  May,  1  Wright,  660.)  In  an  action  for  use  and  occu- 
pation of  land,  the  defendant's  tenant  of  the  same  land,  who  had  paid  all  the  renttotbe 
defendant,  was  held  to  be  a  competent  witness  for  the  plaintiff.  (Grant  v.  Beall,  4  Bar. 
&  M'Hen.  419.)  In  assumpsit  against  the  owner  of  a  ship,  for  money  advanced  to  ifae 
master  in  a  foreign  port,  for  which  he  drew  his  bill  on  the  owner,  he  was  held  a  com- 
petent witness  for  the  plaintiff.  (Descadilias  v.  Harris,  8  Greenl  398.)  And  said,  he 
was  indifferently  liable  to  the  plaintiff  or  the  owner,  lor  the  principal  only;  not,  as  io 
Scott  V.  McLellan,  3  Greenl.  199,  liable  to  the  party  calling  him  for  principal,  &c.  lod 
coats,  and  to  the  other  party  for  principal  only.    But  aee  ante,  note  106,  p.  llS. 
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Note  76,  p.  70;  Notb  78,  p.  ll.^Ofthe  eompeteney  ofttparty  (o  negOidble  paptr^ 
and  other  inttruments,  to  impeach  them. 

Note  78,  p.  71,  et  seq.  presented  many  conflicting  American  cases,  as  to  the  preva- 
leoce  and  extent  of  the  rule  that  one  shall  not  be  received  as  a  witness  to  impeach 
an  act  to  which  he  is  a  party.  We  add  books  showing,  what  appears  there,  that  in 
some  cases  the  rule  has  been  very  extensively  applied,  being  extended  to  deeds,  and 
even  oral  sales.  (Pierce  v.  Hindsall,  1  Tyler,  153.  Plummer  v.  Lane,  4  Harr.  & 
M'Heo.  73.)  But  it  has  been  generally  denied  as  to  these.  (Jackson,  ex  dem.  Hop- 
kins, V.  Leek,  19  Wend.  839.  Nichols  v.  Hotchkiss,  3  D^y,  131.  Caston's  ex'rs  v. 
Ballard,  ]  Hill,  406.  Hunter  v.  Stevenson,  id.  415.  Hudson  v.  Hulbert,  15  Pick. 
423, 6.  Simmons  v.  Parsons,  1  Bail.  63.  Calloway  v.  Willie's  lessee,  3  Yerg.  1. 
Ante,  note  76,  p.  70,  1,  and  note  78,  p.  71,  et  seq.  Wiimot's  lessee  v.  Talbot,  8  Harr. 
&  M'Hen.  3.  Worthington  v.  Bicknell,  3  Harr.  &  John.  58.  Hall  v.  Gittings,  3 
id.  380,  386,  and  note  at  the  last  page.  Stump  v.  Roberts,  Cooke,  350.  Guy  v.  Hall, 
3  Murph.  150.  Taylor  v.  Lullier,  3  Sumn.  338,  335.  Seymour's  adm'r,  v.  Beach,  4 
Verm.  Rep.  500, 3,  3.  Wise  v.  Tripp,  1  Shepl.  9,  13.)  Though  it  isoften  allowed  as 
to  negotiable  paper,  subject  to  certain  restrictions  and  qualifications;  (ante,  note  78, 
p.  7),et  seq.;  Drake  v.  Henley,  Walker's  Rep.  541 ;  Lonsdale  v.  Brown,  3  Wash. 
G.  C.  Rep.  404  ;  Adams  v.  Carver^  6  Greenl.  390  ;  Lane  v.  Padelford,  3  Shepl.  94. 
Story,  J.  in  Taylor  v.  Luther,  3  Sumn.  335 ;  Buck  v.  Appleton,  8  Shepl.  384 ; '  Wen- 
dell v.  George,  R.  M.  Chart.  51 ;  Freeman's  Bank  v.  .Rollins,  1  Shepl.  303;  Van 
Schaack  v.  Siafli>rd,  13  Pick.  565;  Spring  v.  Lovett,  11  Pick.  417;  Wood,  J.  in 
Stooe  V.  Vance,  6  Ham.  348;  Harley  v.  Eroerick,  Mities,  36 ;  Bank  of  Pennsylvania 
v.M'Calmont,  4  Rawie,  307,  311 ;  Gest  v.  Espy,  8  Watt's,  365;  O'Brien  v.  Davis,  6 
id.  498;  Emerick  v.  Harley,  3  Wharton,  50;  United  Sutes  v.  Leffler,  11  Pet  86  ; 
per  M'Lean,  J.  in  Scott  v.  Lloyd,  13  Pet.  149 ;)  and  by  many  of  the  American  courts 
without  restriction,  even  to  avoid  negotiable  and  other  paper,  unless  the  witness  be 
interested;  (ante,  note  76,  p.  70,  1,  and  note  78,  p.  71 ;  Robertson  v.  Mills,  3  Harr 
&  Gill,  98,  in  connection  with  ottier  Maryland  cases,  ante,  note  76,  p.  80 ;  per  all  the 
judges,  in  Billingsly  v.  Knight,  3  Tayl.  103,  oflen  cited  as3  N.  Car.  La w  Repos.  though 
Bote,  note  78,  p.  80,  several  cases  are  cited  from  the  North  Carolina  reports  which  go 
strongly  the  other  way.)  This  stood  with  a  quere  in  Connecticut ;  (ante,  note  76,  p.  79 ; 
Coivles  v.  Wilcox,  4  Day,  108 ;)  but  it  is  now  no  longer  so.  (Ante,  note  78,  p.  79.)  The 
party  even  to  negotiable  paper  is  received  to  impeach  it,  in  (Georgia,  (Slack  ▼.  Moss, 
Dudlsy,  161,)  though  thin  was  formerly  doubted.  (Wendell  v.;George,  R.  M.  Charlt. 
51.)  So  he  is  received  in  Alabama,  (Todd  v.  Stafford,  1  Stew.  199, 300,)  and  various 
other  sutes.  (Johnson  v.  Blackman,  11  Conn.  Rep.  343,  348.  Harmon  v.  Arthur,  1 
Bail.  83.  Per  Johnson,  J.  in  Char  v.  Keckeley,  1  Bail.  481 .  Stump  v.  Napier,  3  Terg. 
35.)  Gibson,  C.  J.  (in  O'Brien  v.  Davis, 6  Watts, 498,499,500,)  anticipates  theabolition 
of  all  restriction  in  Pennsylvania,  except  the  interest  of  the  witness,  as  in  England  and 
most  of  the  American  states.  See  the  case  of  Kcefe  t.  Archdeken,  1  Yern.  &  Scriv. 
Irish  Rep.  195, 196,  and  note,  which  recognized  Walton  v.  Shelly' as  law,  though^we 
suppose  the  courts  in  that  country  have  since,  like  the  English  courts,  repudiated  it. 

Vol.  L*  190 
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No  TB  79,  p.  81. — Rvlea  ofeompeteney  in  the  admiraUy  courts. 

But  the  rules  of  coinpeteDcy  on  the  instance  side  of  the  admiralty,  are,  in  general, 
the  same  as  at  common  law.  (Boston,  &c.  1  Suron.  328,  S43.)  See  the  qualification 
as  to  salvors  arising  from  necessity.    (Id.  828,  344.  Henry  Ewbank,  kc  id.  401,481) 

NoTB  80,  p.  81  ;  Note  84,  p.  86;  Note  88,   p.  92;  Note  98,  p.  99.— ()f  «ck  re- 
mote or  contingent  interest  as  toill  not  he  allowed  to  affect  the  comptteney  cf  the 
witness,  the  vertjliet  not  being  evidence  for  or  against  him  ;  his  interesty  (Aere/ere, 
being  merely  in.  the  quesHon,  or  resting  in  uncertain  benefit^  or  mere  eappfcfariw, 
or  he  laboring  under  a  mere  bias  offeeUng. 
.  That  a  mere  bias  of  feeling  or  interest  in  the  question,  is  no  objection ;  but  to  dii- 
qualify  a  witness,  he  must  have  a  direct  and  certain  interest  in  the  event,  or  tlie  ver- 
dict must  be  evidence  for  or  against  him,  see  numerous  cases  in  the  notes  now  cited; 
also  Miller  v.  Field,  8  A.  K.  Marsh.  706.   Day  v.  Green,  Hardin,  117.  Sute  v. 
Woodward,  4  Halst.  21.   CasUm's  ex'rs  v.  Ballard,  1  Hill,  406.   Hayes  v.  Grier,4 
Binn.  88.   Bowman  v.  Willis,  3  Bing.  N.  C.  669.  Benedict  v.  Hecox,  18  Wend.  490. 
Anderson  v,  Passman,  7  Carr.  &  Payne,  198.    Fitch  v.  Boardman,  12  Codo.  Rep* 
845.   Phebe  v.  Prince,  Walker's  Rep.  181. 

We  shall  state  various  other  cases.  On  a  plea  of  nonjoinder  of  a  plaintiff,  the  per- 
son named  as  not  joined,  is  competent  for  the  defendant  to  prove  the  plea.  (Davis  ? . 
Evans,  6  Carr.  &  Payne,  619.)  In  a  suit  against  an  agent,  to  recover  back  nioney 
paid  him,  on  the  ground  that  nothing  was  due  to  the  principal,  the  latter  is cooapetent 
for  the  defendant  (Leidel  v.  Peckworth,  10  Serg.  &  Rawle,  442.)  One  co-heir  and 
tenant  in  common,  is  a  witness  for  or  against  another,  in  ejectment.  (Nass  v.  Van 
Swearingen,  7  Serg.  &  Bawle,  192.)  A  grantor  without  warranty  is  competent  to 
support  the  title.  (Dornick  v.  Reichenback,  10  Serg.  &  Rawle,  84.  Connellr's  heite 
v.  Chiles,  2  A.  K.  Marsh,  442,  8.  Krause  v.  Reigel,  2  Whart  885.  Swisber^  lessee 
V.  Williams'  heirs,  1  Wright,  754.  O'Neall,  J.  in  Gates,  admV  v.  Wacter's  heirs,  ft 
Hill,  444,  and  case  of  Sims  v.  De  GrafTenreid,  there  stated.)  And  this,  though  he 
conveyed  with  a  parol  understanding  that  the  properly  was  still  to  continue  his,  the 
suit  being  conducted  at  the  expense  of  the  grantee.  (Domer  v.  Reichenback,  10 
Serg.  &  Rawle,  84.)  In  case,  for  obstructing  a  way  claimed  by  the  plaintiff,  over  the 
defendant's  land,  the  grantor  of  the  land  to  the  defendant,  with  general  warranty,  at 
a  time  when  the  way  ran  across  it,  the  deed  making  no  mention  of  the  way,  was  held 
a  competent  witness  for  the  defendant.  (Greenwalt  v.  Horner,  6  Serg.  &  Rawle,  71) 
Though  an  interest  in  the  fund  in  question  in  the  cause  will  disqualify  the  witness, 
yet  It  must  not  be  remote,  but  immediate.  Thus,  the  surviving  husband  of  a  wife,  ad- 
ministratrix, is  a  competent  witness  for  her  surety  in  an  action  on  her  administratioo 
bond.  (Wallis'  ex'r  v.  Britton,  1  Har.  &  John.  478.)  In  trespass  qu.  clau8.frcg^« 
witness  was  held  competent  for  the  plaintiff,  though  he  answered  that  he  expected  a 
lease  of  the  locus  in  quo,  from  the  plainiifT.  (Baker  v.  Pierce,  4  Har.  &  M'Hen.  501 
And  see  Day  v.  Green,  Hardin,  1 17.  Seaver  v.  Bradley,  6  Greenl.  60.)  In  one  case, 
the  surety  was  denied  to  be  competent  for  his  executor,  plaintiff.  The  surety  bid 
acted  as  agent,  making  large  collections  for  the  estate;  but  released  his  coronissioBi, 
and  all  reward ;  yet  denied  to  be  competent    (Bean's  ex'r  v.  Jenkins'  adrn'o  1  ^"'' 


Digitized 


by  Google 


Supplement. — Competency  of  fFUnesses.  1515 

&  John.  185.)  Quere ;  for  the  witness  came  to  support  no  right  of  his  own ;  nor 
could  the  recovery  benefit  htm,  or  a  faihire  injure  him,  with  any  degree  of  certainty. 
And  this  case  was  accordingly  disregarded,  and  appears  to  be  overruled  in  Ferguson 
V.  Gappeau,  6  Har.  &  John.  395,  402.  In  this  last  case,  it  was  held  that  he  would 
not  be  liable  on  his  bond  for  the  costs  of  the  suit.  (Id.  403.)  The  liability  for  these, 
even  of  the  principal  himself,  is  at  least  uncertain  and  contingent;  for  he  may  gene- 
rally reimburse  himself  out  of  the  estate.  (Id.)  It  was  said,  that  a  witness  for  the 
state  \?as  not  incompetent,  merely  because  he  was  entitled  to  a  premium  on  the  con- 
viction of  the  prisoner.  But  he  was  rejected  on  other  grounds.  (State  v.  Bennet,  1 
Root,  349.) 

A  vendor  with  warranty  against  his  own  acts,  and  those  of  his  co-heirs,  and  those 
claiming  under  them,  is  a  competent  witness  for  his  grantee,  the  plaintiff  or  defendant 
in  ejectment,  against  one  who  claims  not  under  those  to  whom  the  warranty  extends. 
(Connelly's  heirs  v.  Chiles,  3  A.  K.  Marsh.  34S,  4.  Porter's  hfirs  v.  Robinson,  S  id. 
253,  256,  7.  Burns  v.  Lyon,  4  Watts,  363,  6.  Beach  v.  Sutton,  5  Verm.  Rep.  200, 
214.  Beidleman  v.  Foulk,  5  Watts,  308.)  A  minor  son  is  a  witness  for  his  father,  in 
an  action  for  the  wages  of  the  son.  (Keen  v.  Sprague,  8  Greenl.  77,  80.)  That  a 
promise  by  the  plaintiff  to  pay  his  witness  a  debt  out  of  the  fund  recovered,  docs  not 
disqualify  the  witness,  with  the  reason  and  authorities,  see  Seaver  v.  Bradley,  6 
Greenl.  60,  63,  4,  per  Mellen,  C.  J.  and  ante,  note  109,  p.  119.  In  assumpsit,  for 
wheat  sold  and  delivered  under  a  contract  to  deliver  a  certain  parcel,  a  witness  who 
was,  ai\er  the  contract,  received  by  the  plaintiff  to  participate  in  it,  and  deliver  a  part 
for  and  in  the  name  of  the  plaintiff,  and  on  his  credit,  at  the  original  contract  price, 
and  whom  the  plaintiff  had  paid,  was  held  clearly  competent  for  the  plaintiff.  (Barstow 
▼.  Gray,  8  Greenl.  409.)  In  an  action  against  a  sheriff,  for  not  levying  on  goods  of  a 
firm  which  he  had  attached  for  a  debt  against  one  of  the  firm,  the  defence  was,  that 
attachments  and  claims  for  partnership  debts  against  the  firm,  had  exhausted  all  their 
property.  Held,  that  a  creditor  of  the  firm  was  a  competent  witness  for  the  defence. 
(Commercial  Bank  v.  Wilkins,  9  Greenl.  28,  39.)  A  master  is  a  competent  witness 
for  his  indented  servant,  or  black  boy,  holdento  service  under  the  abolition  la  w,  on  trial 
for  a  capital  offence.  (State  v.  Aaron,  1  South.  331.)  In  assumpsit,  a  third  person, 
or,  if  he  be  dead,  his  executor  and  legatee,  is  a  competent  witness  for  the  defendant,  to 
prove  ttiat  such  third  person  paid  the  debt,  at  the  request  of  the  defendant.  (Hen- 
arie  v.  Maxwell,  5  Halst.  397.)  In  trover  for  slaves,  the  plaintifis  claimed  under  a  di- 
vision, by  consent  between  joint  tenants.  A  person  who  claimed  and  held  other 
slaves  under  the  same  division,  was  offered  as  a  witness  for  the  plaintiff,  to  prove  the 
&ct  of  division ;  but  was  rejected  as  incompetent.  (Starkey's  adm'rs  v.  McClure, 
Mart  N.  C.  Rep.  73.)  But  this  case  (A.  D.  1 797,)  would,  doubtless,  not  be  followed 
at  the  present  day ;  for  the  interest  was  in  the  question  only.  In  an  action  against 
the  vendor  on  a  warranty  of  soundness,  or  a  defence  to  ati  action  by  him  fbr  the  price 
of  the  article,  grounded  on  a  breach  of  such  warranty,  the  vendor  who  sold  to  him 
with  a  like  warranty  of  soundness,  is  a  competent  witness  for  him,  to  prove  sound- 
ness. The  case  was  one  of  the  warranty  of  a  horse.  The  court  said,  the  record  could 
not  be  evidence  as  in  case  of  the  warranty  of  title ;  for  the  horse  might  have  been  well 
when  the  witness  sold  him.  (Duncan  v.  Bell,  3  Nott  &  McCord,  153,  156.  Ante, 
note  85,  p.  91,  S.  P.    Johnson  v.  Harth,  3  Bail.  185,  per  Harper,  J.  and  the  cases 
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there  cited  by  htm.    A.  assigned  to  B.  sll  his  interest  in  certain  property  deposited  in 
the  hands  of  C,  for  which  the  latter  was  bound  to  account  to  A.  and  B.  jointly.   In 
an  action  by  B.  against  C,  on  C.'s  promise  to  account  to  B.^  alone,  made  solsequent 
to  the  assignment,  A.  was  held  to  be  a  competent  witness  Hir  B.    (Lang  v.FisVe,  i 
Fairfi  885,  S90.)    In  trespass,  quare  claus.  fregit,  by  one  claiming  under  tlie  viu^esB* 
prior  unregistered  deed  with  warranty,  against  another  claiming  under  hissuboeqwiit 
deed  of  quit  claim,  registered  prior  to  the  other,  tlie  witness  was  held  competent  for 
the  plaintiff  to  prove  that  the  subsequent  grantee  took  with  notice  of  the  first  de^d. 
(Adams  v.  Cuddy,  18  Pick.  460,  3,  4.)    A  grantor,  without  warranty,  is  competeotio 
support  his  vendee's  title,  though  the  latter  have  not  paid   the  purchase  money. 
(Krause  v.  Reigel,  2  Whart  885,  7.)    In  an  action  for  a  nuisance  to  the  laod  by  id 
assignee  of  a  mortgagee  in  possession,  his  assignor  is  competent  for  him,  inasmuch  is 
the  record  would  not  he  evidence  in  respect  to  the  title,  especially  when  the  plead- 
ings  do  not  put  that  in  issue.    (Hull  v.  Fuller,  7  Verm.  Rep.   100, 106.)    A  wile, 
though  she  join  her  husband  in  the  execution  and  acknowledgment  ofa  deed,  containisg 
a  covenant  of  warranty,  is  not  bound  by  the  covenant.    The  object  was  merely  to  bar 
her  dower,  and  she  may,  therefore,  on  her  husband's  death,  be  received  as  a  witness 
to  sustain  the  title.    (Chambere  v.  Spencer,  5  Watts,  404.)    In  an  action  hy  a  quasi 
corporation,  e.  g.  a  road  commissioner,  in  his  own  name,  on  a  contract  made  with  his 
predecessor,  the  latter  is  a  competent  witness  for  the  plaintiff;  the  witness,  though  re- 
motely interested,  yet  being  competent  within  the  various  cases,  passim,  in  these  uores, 
respecting  the  competency  of  municipal  corporators.    (Cox  v.  Way,  5  BItckf.  141) 
An  action  was  brought  on  the  promise  of  the  defendant,  to  pay,  at  maturity,  a  note 
which  the  plaintiff  made  for  the  accommodation  of  one  Shaw,  to  secure  a  debt  due  by 
him  to  one  Hart.    And  Hart  was  held  to  be  a  competent  witness  for  the  pUiniifi*,  to 
prove  the  defendant's  promise,  though  the  plaintiff  had  not  yet  paid  hi»  note  to  the 
witness,  and  the  latter  had  endorsed  it;  and  anticipated  that  the  avails  ofa  recovery 
by  the  plaintiff  in  the  pending  suit,  would  be  appropriated  to  discharge  his  liability  as 
endorser.    The  objection  was,  that  the  witness  would  be,  i/i  equity,  entitled  to  the 
benefit  of  the  recovery,  within  Phillips  v.  Thompson,  2  John.  Ch.  Rep.  4IS,  which 
held  that  the  holder  was  entitled  to  the  benefit  of  collateral  securities  given  by  the 
maker  to  the  endorser.    But  the  court  held  that  the  doctrine  applied  only  as  between 
assignor  and  assignee,  it  which  case  the  latter  is  lield  to  be  a  purchaser,  not  only  of  the 
principal  debt,  but  of  all  collateral  securetiee.    And  the  witness  here  was  not  an  as- 
signee ;  but  a  mere  payee  of  the  plaintiff's  note ;  and  a  purchaser  of  nothlog  but  the 
maker's  responsibility.     The  witness,  therefore,  had  no  legal  nor  equitable  interest. 
(Robertson  v.  Stewart,  5  Watts,  442,  5,  6.)    A  creditor  is  a  competent  witness  in 
favor  of  his  debtor,  though  a  recovery  will  increase  his  substance,  and  means  of  pay- 
ing the  witness.    (Gibson,  C.  J.  in  Robertson  v.  Stewart,  5  Watts,  445,  6.)   See 
Faull  V.  Brown,  6  Esp.  Rep.  S4,  and  Noel  v.  Davis,  Barn.  &  Adol.  96,  S.  P.;  but 
note  the  distinction  between  these  cases,  and  the  one  just  put.    There,  the  creditor 
came  to  increase  a  fund  on  which  his  debt  was  a  lien ;  and,  therefore,  quere,    (Ante, 
note  109,  p.  119.    Seaver  v.  Bradley,  6  Greenl.  60,  63,  4.)    Any  inte'^st,  so  remote, 
or  of  such  a  nature,  that  it  cannot  be  released,  will  not  disqualify  a  witness.    (Hender- 
•on,  C.  J.  in  State  v.  Kimbrough,  3  Dev.  439.)    In  case  for  iiuilding  a  dam  on  M 
held  as  tenant  in  dower,  by  A.'s  widow,  and  diverting  a  water  course,  to  the  dsottf^ 
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of'tlie  plaintiff,  the  husband  of  A.'s  heir  is  competent  as  a  witness  for  the  defendant 
(Adams  v.  Butts,  9  Conn.  R4p.  79.  Ante,  note  567,  p.  813, 8. C,  and. see  Leach  ▼• 
Thomas,  7  Car.  k  Payne,  S2T.)  The  reversioner  is  a  competent  witness  ftw  the  par^- 
iicular  tenant.  (Id.)  But  quere,  if  so  in  ejectment  A  witness  merely  requesting 
another  to  become  security  fbr  the  plaintiff's  costs,  who  does  so  accordingly,  without 
engaging  to  indemnify  the  surety,  does  not  disqualify  the  witness  to  testify  for  the 
plaintiff,  though  the  witness  may  d6em  himself  bound  in  honor  to  indemnify.  (Mul- 
kevan's  ex'rs  v.  Gillespie,  12  Wend.  849.)  In  aasumpsit,  by  a  vendee,  to  recover 
back  money  paid  to  his  vendor  of  land,  founded  on  the  defendant's  breach  of  the  con- 
tract to  convey,  one  who  had  covenanted  to  convey  the  same  land  to  the  ^iefendant, 
was  yet  held  to  be  a  competent  witness  for  him.  (Reed  v.  McGrew,  1  Wright,  106, 
5  Ham.  875,  S.  C.  but  not  S.  P.)  In  an  action  by  a  jaik>r  for  jail  fees,  the  sheriff  is, 
prima  facie,  a  competent  witness  f()r  the  plaintiff.  It  will  not  be  intended  that  the 
sheriff  is  interested,  as  a  sharer  in  the  fees,  merely  because  he  has  deputed  the  plaintiff 
to  keep  the  jail.  (Saxon  v.  Boyce,  1  Bail.  66.)  The  plaintiff  took  a  note  of  T.,  on 
which  C.  was  surety.  T.  assigned  property  to  the  plaintiff  in  payment,  which  one 
W.  seized  on  his  fi.  fa.  against  T.,  alleging  the  assignment  to  be  fraudulent ;  the  plain- 
tiff, therefore,  sued  the  sheriff.  H(»Id,  that  C.  was' a  competent  witness  for  the  plain- 
tiff; fur  the  note  was  paid  by  the  assignment,  whether  fraudulent  ^>r  not.  (Terry  t. 
Belcher,  1  Bail.  668,  571.)  In  an  action  on  a  bond  against  an  administrator,  one  who 
had  endorsed  for  the  accommodation  of  the  intestate,  was  offered  as  a  witness 
for  the  defendant  He  was  held  competent,  though  he  admitted  the  estate  was 
insolvent,  and  that  a  recovery  on  the  bond  would  exhaust  the  assets.  (Ogier  v. 
Holmes,  1  Bail.  478,  5,  6.)  In  ejectment  by  a  devisee,  a  residuary  legatee  of  the  es- 
tate is  competent  for  the  plaintiff,  though  a  suit  in  favor  of  the  estate  be  pending 
against  the  defendant,  for  use  and  occupation  of  the  \ocm  in  quo.  (Sumner  v.  Mur- 
phy, 3  Hill,  488.)  In  an  action  for  the  infringement  of  T.'s  patent  of  a  machine,  the 
defendant  relied  on  a  patent  to  P.  for  the  same  machine,  who  assigned  it  to  the  de- 
fendant. P.,  the  assignor,  was  held  to  be  a  competent  witness  for  the  defendant 
(Tread well  v.  Bladen,  4  Wash.  C.  C.  Rep.  708,  4;  and  see  Derosne  v.  Fairlee,  I 
Mood.  &  Rob.  457.)  In  an  afction  by  A.'s  administrator  against  B.'s  administrator, 
fbr  money  had  and  received  fVom  C:'s  administrator,  to  the  use  of  the  plaintiffs  intes- 
tate, the  administrator  of  C.  is  a  competent  witness  fbr  the  plaintiff.  (Wiggins*  adtt'rs 
V.  Pryor's  adra'r,  8  Porter,  480.)  In  trover,  for  negroes,  by  a  trustee,  claiming  them 
under  a  bequest  to  the  plaintiff,  in  trust  for  an  infant  fc)r  life,  remainder  to  his  heirs, 
the  uncles  of  the  infant  now  next  of  kin,  are  competent  witnesses  for  the  plaintiff. 
(High  V.  Stainback,  S  Stew.  Rep.  S4.)  In  assumpsit,  the  defence  was,  that  the  plain- 
tiff had  received  a  note  made  by  A.  in  satisfaction.  Held,  that  A.  was  a  competent 
witness  for  the  plaintiff,  to  prove  the  note  a  forgery.  (Hickman  v.  Nance,  1  Stew. 
Rep.  854,  878,  4.)  In  detinue  for  a  slave,  the  defendant  offered  W.  as  his  witness, 
who  had  sold  the  slave  with  warranty,  to  M.,  from  whom  it  had  passed  with  warranty, 
through  several  sales,  to  the  plaintiff.  Held,  that  W.  was  competent.  (Martin  v. 
Kelly,  1  Stew.  Rep.  199.)  The  father  is  a  competent  witness  for  his  son.  (Smith  v. 
Wiggins,  8  Stew.  Rep.  321.)  Where  the  defendant  contracted  with  A.,  B.,  C,  iic, 
severally ;  in  an  action  by  one  fbr  a  breach  of  the  contract,  another  was  held  a  com- 
petent witness  for  the  plaintiff.  (Wadhamt  v.  The  Litchfield,  &c.,  T.  P.  Co.  10  Conn. 
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with  settled  principles  ?  Ao  illegal  contract  is  void  at  law,  and  binds  only  ia  booor; 
ftod  we  have  seen  at  several  stages  of  these  notes,  that  such  an  obligation  is  regarded 
as  of  no  influence  in  working  the  exclusion  of  witnesses.  It  has  been  so  eomidered  by 
several  late  cases  in  thesupreipe  court  of  New- York,  arising  out  of  transfers  of  prop- 
erty to  defraud  creditors.  And  ,see  our  remarks,  passim^on  the  admissibility  of  exeeo- 
tion  debtors  on  questions  of  proper^  between  their  vendees,  sheriffs,  &c. 

An  officer  who  takes  a  statute  bond  to  the  plaintiff  for  the  defendant's  appearance  in 
a  suit)  is  a  competent  witness  for  the  plaintiff  in  an  action  on  the  bond,  though  be  maj 
be  perspnally  liable  to  the  plaintiff,  for  neglect  in  his  proceedings  as  an  officer.  (Smalley 
V.  Vanordeo,2South,8U.  Day  v.  Hall,  7  Halst  303.  Graecen  v.  Allen,  3GreeD,74.) 

In  detinue  by  a  mortgagee  of  slaves,  against  the  vendee  of  the  mortgagor,  the  htter 
was  held  to  be  a  competent  witness  for  the  plaintiff.    (Miller  v.  Dilloo,  2  Monroe,  71) 

NoTJE  81,  p.  81. — Of  a  vfitnesa  called  to  testify  against  Ms  own  interett. 

That  a  witness  is  competent,  if  his  interest  be  adverse  to  the  party  calling  him,  we 
saw  by  many  cases,  note  81,  p.  81.  (See  also  Wright  v.  Nishols,  1  Bibb,  ^8 ;  Stvmp 
V*  Napier,  %  Yerg.  36,  per  Haywood,  J. ;  Whitaker  v.  Salisbury,  15  Pick.  5S4,  543; 
Braxton's  adm'x  v.  Hilyard,  9  Munf.  49,  d3;  Hamlin  v.  Fitch,  Kirb.  174;  Storn  t. 
Wetmore,  id.  303.)  An  insolvent  debtor,  who  had  assigned  hi^  estate  for  the  benefit 
of  all  his  creditors,  is  competent  to  sustain  a  bond  against  himselC  Held,  on  a  feigned 
issue  between  two  creditors  of  the  insolvent,  to  try  whether  the  bond  was  given  oo  full 
consideration.  (Wolf  v.  Carothers,  8  Serg.  &  Rawle,  240.)  A  minor  son,  wbo  docs 
work  and  labor  under  a  contract  to  pay  him  personally,  is  a  competent  witness  for  his 
father,  in  an  action  for  the  wage&,  because^  he  is  called  to  testify  against  his  interest. 
(Keen  v.  Sprague,  8  Greenl.  77,  80.)  The  former  attorney  for.the  plaintiff,  is  compe- 
tent for  the  defendant,  to  prove  payment  to  the  witness.  (McLaine  v.B&cbe\or,8 
Greenl.  3^,  5.)  In  an  action  by  the  assignees  of  one  declared  a  bankrupt  both  io 
respect  to  debts  due  to  him  separately  and  debts  due  to  him  jointly  as  the  member  of  a 
firm,  the  claim  was  of  iiis  separate  demand,  and  it  appeared  that  his  separate  estate 
was  not  sufficient  to  pay  separate  creditors.  Held,  that  a  creditor  of  the  firm  was  a 
competent  witness  for  the  plain tifis ;  because  the  recovery  as  a  separate  demand  takes 
so  much  from  the  fund  appropriated  to  pay  the  joint  demand ;  and  so  the  witness 
comes  against  his  interest.  (Barclay's  assignees  v.  Carson,  2  Hay  w.  343.)  In  tres- 
pass de  bonis,  &c.  against  the  sheriff,  his  deputy  is  competent  and  compellable  to  tes- 
tify as  to  his  own  taking  of  the  goods,  though  incompetent  for  the  deiendanL  (Sheer- 
er'a  assignees  v.  Lautzerheizer,  6  Watts,  543,  551.)  In  a  suit  for  a  slave,  tbe  defend- 
ant's vendor  was  held  competent  lor  the  complainants,  to  defeat  the  title  of  the  defend- 
ant.   (Shropshire  v.  Shropshire,  7  Yerg.  ^65.) 

The  case  of  Phebe  v.  Prince,  Walker's  Rep.  181,  so  far  as  it  decides  that  a  witness 
called  to  testify  against  his  interest  would  be  incompetent,  is  anomalous,  and  utteiiy 
without  support,  at  least  from  any  modern  common  law  authority. 

NoTB81,p.  82;  Note  104,  p.  112;  NoTEl07,p.  113;  Note  103, p.  110;  NoTtllS, 
p.  133. — Of  the  competency  of  an  aUeged  debtor,  no$  sued,  as  a  witness  for  v 
against  his  joint  debtor^  who  is  sued. 
We  have  seen  by  tbe  cases  in  the  previous  notes,  thata  joint  debtor  not  sued,  bis 

often  been  received  to  testily  as  a  witoefls,  ibr  or  against  the  defendant.    He  k  of 
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course  a  witness  for  the  plaintiff  unless  he  be  called  to  prove  the  joint  liability.  (Ante, 
note  Sr,  p.  82,  S.  Purvlance  v.  Drydcn,  S  Serg.  &  Rawle,  402,  5,  6.  Redfield,  J.  in 
Pike  V.  Blake,  8  Verm:  Rep.  401.  Ante,  note  104,  p.  Ill,  13.  Miller  v.  M'Clena- 
chan,  1  Yeates,  144.  Miller  v.  Hale,  Dudley,  119.  Whalley  ▼.  Johnson,  1  Stew. 
Rep.  498.  Doebler  v.  Snavely,  5  Walts,  225.  Nelson,  J.  in  Gregory  v.  Dodge,  14 
Wend.  602.)  And,  on  being  released,  or  otherwise  discharged  of  his  interest,  he  is 
equally  a  witness  for  the  defendant.  (Ante,  note  81,  p.  82.  Note  269,  p.  266,  7. 
Richardson,  C.  J.  in  Jewett  v.  Davis,  6  N.  Hamp.  Rep.  520.)  And  some  cases  hold 
that  he  is  competent  without  a  release,  as  being  interested  against  the  defendant. 
(Ante,  note  81 »  p.  83,  4.)  A  majority  of  the  cases,  however,  hold  that  he  id  not  so 
without  a  release.  (Ante,  note  104,  p.  Ill,  12.  Note  107,  p.  113.  Gardiner  v.  Le- 
vaud,  2  Yeales,  185.  Ovvintfs  v.  Low,  7  Harr.  &  John.  124.  Kfle  v.  Graham,  1 
M'Cord,  552.  Ross  v.  Wells,  1  Stew.  Rep.  1S9,  141.  Pike  v.  Blake,  8  Verm.  Rep, 
4^0.  Leeds  v.  Leeds,  12  Conn.  Rep.  176.)  At  ante,  p.  1  IS  Js  a  case  that  on  a  plea 
of  oo[^oinderof  a  defendant,  the  person  alleged  to  be  nonjoined  is  not  competent  to 
prove  the  plea.  There  are  several  cases  which  hold  the  same  thinjf.  (Spaulding  v. 
Smith,  1  Fairf.  363.  Jewett  v.  Davis,  6  N.  H.  Rep.  618,  S.  P.)  But  Siorrs  v.  Wet- 
more,  (Kirb.  203,)  semhle^  contra.  And  the  rule  is  otherwise  on  a  plea  of  nonjoinder 
of  a  plaintiff.  Tiierethe  person  alleged  to  be  nonjoined  is  competent  to  prove  the 
plea.    (Davis  v.  Evans,  6  Carr.  k,  Payne,  619.) 

A  joint  debtor  is  held  not  to  be  sued  if  he  be  not  served  with  process,  though  he  be 
named  in  it,  and  it  issued  against  him.  (Purviance  v.  Dryden,  3  Serg.  &  Rawie, 
402,  5.  Henderson  v.  Lewis,  9  id.  379,  382,  3.  Gibbs  v.  Bryant,  i  Pick.  118.  Le 
Roy  V.  Johnson,  2  Pet.  186.)  But  see  ante,  note  122,  p.  135,  and  note  132,  p.  144. 
Jo  some  states,  e.  g.  New- York,  he  would  be  deemed  in  court  for  the  purpose  of  a 
judgment  and  proceeding  against  the  joint  pniperty  of  the  defendants.  Of  course  the 
cases  now  cited  would  then  have  no  application. 

A  joint  obligor  not  sued,  though  released  by  the  defendant,  his  co-obfigor,  was  held 
still  iuompetent  to  prove  the  set-off  of  a  debt  due  to  the  witness.  It  was  said  the 
verdict  would  bar  an  action  against  him ;  and  the  release  cut  off  all  claim  fbr  contribu- 
tion ;  but  he  was  still  interested  in  the  demand  to  be  defaJkedy  and  should  have  himself 
released  to  his  co-obligor  all  claim  on  that  account.  (Henderson  v.  Lewis,  9  Serg.  & 
RawIe,  379,  383.)  A  partner  not  sued,  who  made  a  note  signing  the  name  of  his  firm 
was  held  competent  for  his  co-partner  sued  alone,  to  prove  that  the  witness  made  the 
note  for  his  own  private  benefit,  with  notice  of  that  fact  to  the  plaintiff.  (Robertson 
V.  Mitts,  2  Harr.  &  Gill,  97.)  Qjaere.  In  a  suit  against  A.,  on  a  note  made  by  B.  and 
signed  by  his  own  name  only,  the  suit  being  on  the  ground  that  in  truth  tiie  note  was 
00  the  partnership  account  of  A.  and  B.,  the  latter  is  incompetent  as  a  witness  for  the 
plaintiff;  tor  he  comes  to  throw  one  half  his  debt  upon  another.  And  though  the 
plaintiff  release  him  from  all  demands,  except  demands  against  him  jointly  with  J3i,y  this 
leaves  him  precisely  where  he  was  belore.  (Miller  v.  Hale,  Dudley,  119.)  In  an  ac- 
tion by  the  payee,  against  the  surety  alone,  the  principal  and  co-signer  was  received 
as  competent  for  the  defendant,  on  being  released  by  him.  (Harmon  v.  Arthur,  1  Bail. 
83.)  And  so  in  one  case  without  a  release.  (Freeman's  Bank  v.  Rollins,  1  Shepl. 
202,  205.)  Qii^re.  See  ante,  note  103,  p.  110,  111,  and  note  118,  p.  133.  See  also 
several  cases  in  point,  note  107,  p.  113,  in  connection  with  the  text,  p.  62,  all  contra 
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the  last  case.    So  Jordan  v.  Trumbo,  6  Gill  &  John.  108.    But  see  Gass  v.  Steinson, 
2  Sumn.  453,  458,  ace.  alno  Steele  v.  Boyd,  6  Leigh,  547,  558,  9.    But  Id  \he  latter 
caae  no  action  had  yet  been  brought.    The  principal  was  received  as  a  witness  ibr  the 
surety  on  a  summary  application  to  discharge  the  latter.     See  also  Barnes  v.  Dick, 
infra.    In  a  case  where  only  one  of  three  joint  makers  ofa  note  was  sued,  the  others 
were  held  competent  for  the  defendant,  because  the  plaintiff  who  objected  did  noishow 
thai  they  were  principals  in  the  note,  or  otherwise  interested  in  the  event  against  ibe 
plaihtiff.     (Lon^  v.  Ray,  1  Dana,  430.)    But  qnere.  In  debt  against  the  administratrix 
of  one  of  two  joint  obligors,  the  widow  and  distributee  of  the  other  was  held  to  be  a 
competent  witness  for  the  defendant,  the  court  saying  that  if  she  were  interested  either 
way,  it  was  in  favor  of  the  plaintiffs.    (Braxton's  adm'x  v.  Hilyard,  2  Munf.  49,  M,) 
See,  «s  to  the  joint-debtor- principal,  not  sued,  b^ing  a  witness  for  a  surety  who  is 
sued,  several  references  in  this  supplement  under  the  head  of  remote  or  conttngaH 
intereU,  &c.  pamm.    Where  a  judgment  is  against  principal  and  surety,  and  the  for- 
mer replevies  the  debt,  semhle,  that  the  surety  is  a  com{)etent  witness  for  the  principal, 
in  a  chancery  suit  by  him  for  relief  against  the  replevin  bond.    (GrifHtb  ▼.  Miner's 
admVs,  6  J.  J.  Marsh.  330.)    On  a  separate  issue  whether  C.  was  legally  bound  as 
surety  for  A.  and  B. ;  held  that  A.  was  a  competent  witness  for  C.     (Barnes  v.  Dick, 
9  Yerg.  430.)     Q^ere, 

Note  81,  p.  .83  ;  Note  85,  p.  91, 3;  Note  111,  p.  ISa—O^  the  competency  of  the 
execution  debtor ^  in  respect  to  property  sold  on  execution. 
In  the  notes  now  referred  to,  we  considered  several  cases  as  to  the  competency  of 
an  execution  debtor,  between  hia  own  vendee  and  the  sheriff 's  vendee  of  his  property. 
There  are  several  other  cases,  which  we  shall  proceed  to  notice  here,  h  isaa  VieVd 
that  the  debtor  was  competent  for  the  plaintiff  claiming  under  the  sheriff's  vendee  of 
land  sold  On  execution  against  the  debtor.  The  defendant  claimed  by  a  title  para- 
mount  the  debtor's.  (Shirk  v^  Vanneman,  3  Yeates,  196.)  He  was  held  receiva- 
ble to  sustain  his  sale  of  personal  properly,  in  favor  of  his  vendee,  .against  the  consta- 
ble's vendee,  under  an  execution  against  the  debtor.  (Giese  v.  Thomas,  7  Harr.  & 
John.  458.)  In  detinue  by  the  heirs  of  the  debtor's  vendee  against  the  sheriff's  ven- 
dee, who  purchased  on  a  credit,  and  had  not  paid,  the  debtor  was  held  competent  in 
favor  of  the  plaintiffs ;  for,  by  supporting  their  rights,  he  would  subject  himself  again 
to  the  execution:  (B^tylor  v.  Smither's  heirs,  1  Litt.  105^  110.  See  Commercial  Bank 
v.  Wilkins,  9  Greenl.  28.)  In  a  wiit  of  entry  on  the  title  of  the  debtor's  vendee  with 
warranty  of  land,  against  the  execution  creditor,  in  possession  under  an  extent,  it  was 
doubted  whether  the  interest  of  the  debtor  was  not  balanced.  (Leighton  v.  Perkins, 
2  N.  H.  Rep.  427, 8.)  In  Georgia,  the  question  is  raised  by  a  claim  in  which  the 
creditor  under  th'e  process  levied  is  the  plaintiff,  and  the  debtor's  vendee  defendant 
The  courts  of  that  state  reject  the  debtor  as  incompetent  even  for  the  defendant, 
though  they  admit  that,  technically,  the  witness  is  called  to  testify  against  his  interest 
By  a  rule  of  policy  which  seems  peculiar  to  that  state,  he  is  shut  out  from  being  a 
witness  for  either  party.  (Edwards  v.  Musgrove,  Dudley,  219.)  The  form  of  pro- 
ceeding is  the  same  in  Alabama ;  and  yet  in  that  state  the  execution  debtor  and 
vendor  is  received  as  a  competent  witness  in  support  of  his  sale.  (McKenzie  v.  Hunt, 
1  Porter,  87,  39.)    This  is  said  to  create  an  equipoise  of  interest  in  the  wiuieas,  as  be 
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stands  indifierent  between  his  vendee  and  creditor.  But  where  the  property  was  sold 
to  the  creditor  by  the  officer,  and  the  avails  applied  to  satisfy  the  execution,  and  the 
action  was  then  brought  aj;ainst  the  creditor  and  ofHcer  by  one  claiming  under  a  prior 
sale  from  the  debtor,  it  was  held  that  he  was  inadmissible  for  the  plaintiff,  because 
the  execution  must  be  taken  to  be  so  far  satisfied  by  the  avails,  and  could  not  be  re- 
vived by  the  vendee's  recovery.  Therefore  the  debtor  was  interested  to  sustain  his 
own  sale,  and  there  was  no  countervailing  interest.  (Pruit  v.  Lowry,  1  Porter,  101, 
105.)  The  same  thing  was  held  in  an  action  against  the  levying  officer  alone,  who 
had  made  a  similar  sale  and  application  of  the  avails.  (Burns  v.  Taylor,  3  Porter, 
187,9, 190,  and  vid.  Holman  v.  Arnett,  4  Porter,  63,  64.)  The  decisions  go  on  the 
doctrine  that,  though  the  officer  and  purchasing  creditor  fail  to  hold  the  property,  yet 
the  sale  and  application  of  the  avails  shail  operate  as  a  conclusive  credit^  incapable  of 
disturbance.  Accordingly,  where  the  avails  had  not  been  applied,  ihe  witness  was 
held  to  be  competent.  (Holman  v.  Arnett,  ut  supra.)  Under  that  doctrine,  and  ad- 
mitting the  warranty  to  be  available,  the  decisions  cited  are  doubtless  correct.  In 
New- York,  so  far  as  we  are  acquainted  with  the  decisions,  such  a  mistaken  credit  on 
the  execution  would  be  nullified  by  the  vendee's  recovery.  (Richardson  v.  McDougall,, 
19  Wend.  80.)  Again,  the  officer  generally  alleges  that  the  sale  was  fraudulent,  and 
both  sides  admit  the  tiile  of  the  debtotj.  This  would  seem  to  make  it  questionable 
whether  the  objection  that  the  debtor  is  called  to  support  his  title,  under  peril  of  being 
sued  for  a  breach  of  the  warranty,  applies.  In  the  case  of  Pruit  v.  Lowry,  too,  there 
was  another  difficulty  in  the  way  of  the  objection.  The  action  was  not  brought  by 
the  immediate  vendee  of  the  debtor,  but  by  another  who  purchased  from  him.  If, 
therefore,  the  common  objection  would  have  applied  in  respect  tii  an  action  by  the  im- 
mediate vendee,  was  not  the  witnesses'  interest  too  indirect  (o  avail  one  claiming  so 
remotely?  (Ante,  note  88,  p.  93,  and  note  94,  p.  106.)  But  this  point  was  not  raised 
by  counsel,  nor  considered  by  the  court.  In  Vermont,  the  plaintifif  in  ejectment 
claimed  in  virtue  of  a  levy  and  extent  against  the  defendant,  who  was  in  possession 
by  virtue  of  a  deed  executed  prior  to  the  judgment,  which  the  plaintiff  alleged  on 
the  trial  and  sought  to  prove,  and  did  show,  prima  facie,  was  fraudulent  against 
creditors.  The  debtor  had  conveyed  with  warranty,  but  the  defendant,  calling  him 
as  a  witness,  thought  it  safe  to  release  him ;  and  he  was,  therefore,  clearly  competent 
and  so  held  to  be  by  the  court-  (E<Jgell  v.  Lowell,  4  Verm.  Rep.  405.)  In  another 
and  exactly  similar  case,  except  that  the  debtor  had  conveyed  with  warranty,  and  war 
not  released,  he  was  offered  as  a  witness  by  the  plaintiff,  to  sustain  the  levy  by  im- 
peaching his  deed,  and  his  competency  was  pressed  on  the  ground  of  a  balanced  in- 
terest; but  he  was  held  inadmissible,  the  ctiurt,  by  Williams,  J.  saying  that  his  title 
being  conceded  by  both  parties,  it  would  be  no  breach  of  his  covenant  though  his 
grantee  should  fail  on  account  of  the  fraud.  (Seymour's  adm'r  v.  Beach,  4  Verm. 
Rep.  493,  499.)  In  this  case  it  was  hdd,  (see  p.  493,  9)  that  the  plaintiff's  failure  to 
hold  under  the  extent  would  result  in  a  revival  of  his  judgment  by  scire  facias  against 
thewitness  who,  escaping  from  his  covenant,  was  therefore,  technically  interested  in  fa- 
vor of  the  creditor.  (See  Leeds  v.  Leeds,  12  Conn.  Rep.  176.)  The  case  of  Giddings  v. 
Caofield,  (4  Conn.  Rep.  482,)  was  a  case  precisely  simihir  to  the  lafl ;  and  the  ground 
thai  a  recovery  by  the  plaintiff  would  not  be  a  breach  of  the  warranty  was  express-^ 
y  taken  and  very  fully  considered  on  principle  and  authority,  by  Uosmer,  Ch.  J.  (id. 
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493,  8.)  In  tfover  for  a  slave,  by  one  claiming  in  virtue  of  a  title  Hrom  A.,  parsmouot 
to  anil  disconnected  with  the  debtor's,  the  latter  having,  as  the  plainiiff  aBegvd,  pur- 
chased in  fraud  of  his  right  and  turned  out  the  slave  to  the  defendant,  the  ievyiog 
officer,  the  debtor  was,  of  course,  very  properly  hekl  to  be  an  incompetent  wiiDfSi 
for  the  officer  to  prove  the  title  in  the  witness.  (Waller  v.  Milk,  S  Dev.  &15, 
517.)  In  the  ordinary  case,  where  the  parties  claim  under  the  debtor^  h  is  tn 
additional  argument  for  his  competency  as  a  witness  for  hn  vendee,  after  tlie  party 
claiming  under  the  executionhas  set  up  the  ground  of  fraud,  that  any  implied  or  ex- 
press warranty,  which  the  law  would  otherwise  raise  or  sustain  against  the  wit- 
ness would,  on  the  very  assumption  taken  up  against  him,  be  void,  and  not  capable 
ot  enforcement.  (Surlott  v.  Beddow,  8  Monroe,  109,  111,  13.  Smith  v.  Hubts,  1 
Fairf.  71.)  This  doctrine  was  virtually  held  by  the  supremie  court  of  Ne^-York,  at 
July  Term,  1938,  in  re8|>ect  to  a  note  given  by  a  vendee  on  a  purchase  of  land,  with 
a  view  to  defraud  the  vendor's  creditors.  That  court  refused  to  aid  the  sm&i  fidt 
holder  of  the  note  by  allowing  a  recovery  upon  it.  (See  per  O'Neill,  J.  in  Castoo's 
ex'rs  V.  Ballard,  I  H4I1, 408.  But  see  Findley  v.  Cooley,  1  Blackf.  368.)  In  a  case 
too,  wherein  it  seems  that  the  competency  of  the  debtor  as  a  witness  soroetimea  d^ 
pends  on  the  effect  allowed  by  the  courts  to  a  failure  of  title  in  the  levying  nfEcer  or 
his  vended  it  is  material  to  consider  whether  this  revives  the  execution  to  the  extent 
of  the  failure.  In  general,  we  apprehend  that  it  does;  and  that  the  creditor  may 
proceed  by  scire  f»ia$,  as  held  in  Seymour's  adm'r  v.  Beach,  supra,  or  a  motion  fora 
Dew  execution.  In  one  case,  as  the  title  was  supposed  to  have  iaiiied  in  regnrd  to 
part  of  the  personal  property  sold  on  a  fi.  a.  his  property  was  surrendered  by  the 
sheriff  to  the  adverse  claimant,  and  a  new  fi.  fa.  k»ued  of  course  against  the  debtor's 
land,  which  it  was  moved  to  set  aside.  The  court  refused  to  grant  the  motion,  it  ap- 
pearing that  the  sheriff  acted  in  good  faith ;  but  stayed  proceedings,  and  directed  a 
ieire  facias  to  ascertain  what  sum  still  remained  due  on  the  judgment  in  respect  to 
the  failure.  {Jlnmynwus^  Jlf.S.  coram  Cowen,  J,  Jllbany,  August  Special  Tena,  1838.) 

The  proceeding  to  commence  a  suit  by  attachment  of  goods,  &c.  being  an  incipi- 
ent execution,  a  trial  of  title  between  conflicting  claimants  involves  the  aaroe  con- 
siderations as  to  the  competency  of  the  alleged  debtor.  Thus,  in  replevin  a^inst 
the  attaching  officer,  the  debior  was  held  incompetent  lor  the  latter.  (Pratt  v. 
Stephenson,  16  Pick.  835.) 

Another  shape  is  a  feigned  issue  to  try  between  conflicting  creditors,  the  right  to 
money  raised  by  a  sale  of  property  levied  on.  Here  the  debtor  is  competent,  for  his 
interest  is  equal.  (Stewart  v.  Stocker,  1  Watts,  135.)  And  so  where,  before  a  levy, 
junior  judgment  creditors  complain  that  a  senior  judgment  is  fraudulent,  upon  which 
it  Is  opened  and  a  trial  ordered,  with  liberty  to  contest  it,  tlie  defendant  was  held  com- 
petent for  either  party.     (Sommer  v.  Soramer,  1  Watts,  805.) 

In  an  action  brought  in  behalf  of*  the  debtor's  vendees  against  an  attaching  ofScer 
who  had  ao\d  the  goods  and  received  the  proceeds,  ttie  debtor  was  held  a  competent 
witness  for  the  plaintiff.  The  debtor  had  become  insolvent.  The  court  remarked 
that  the  proceeds  would  go  indifferently  to  his  attaching  creditors,  or  his  assignees  to 
satisfy  his  other  creditors ;  and  so  his  interest  was  balanced,  and  he  competent  for 
either  side.  (Bailey  v.  Capelle,  1  Harringt.  449.)  In  Eldridge  v.  Wadley,  (8  Fairf. 
871,8,)  Weston,  J.  in  delivering  the  opinion  of  the  court,  remarked — "Suits  are 
▼erjr  common  in  our  courU  betweea  an  attaching  creditor,  or  the  officer  who  repit- 
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vents  him,  and  the  vendee  of  tHe  debtor ;  turning  upoh  the  question,  whether  the  sale 
was  or  was  not  fraudulent.  Ttie  debtor,  in  ^heae  cases  is  i^ceived  as  a  witness  for 
either  party.  He  is  most  generally  oalled  by  the  vendee;  and  yet  no  objection  has 
been  sustained  to  his  admission.  His  legal  interent  is  balanced.  If  the  vendee  pre- 
vails, his  warranty  is  satisfied,  if  the  creditor,  the  value  is  applied  to  the  payment  of 
the  debt."  (Blaisdell  v.  Cowell,  2  Shepl.  870,  and  Sherron  v.  Humphreys,  3  Green's 
Rep.  SI7,  S.  P.)  In  trover  against  a  constable,  for  levying  an  execution  on  a  horse  as 
the  property  of  A.,  he  (A.)  was  held  a  competent  witness  Cor  the  plaintiff  to  prove 
that  he  purchased  the  liorse  as  the  agent  of  the  plaintiff.  (Waldo  v.  Peck,  7  Verm. 
Rep.  484.)  His  interest  was  adverse  to  the  plaintiff  (See  Fonda  v.  Van  Uorne,  16 
Wend.  631.) 

Upon  a  trial  of  an  issue  on  the  validity  of  the  sale,  made  up  between  the  levying 
officer  and  the  vendee,  in  trust  for  the  benefit  of  the  debtor's  sureties  or  creditors,  the 
latter  are  of  course  inadmissible  to  sustain  the  sale ;  for  they  are  interested  to  create 
and  increase  the  fund  for  their  benefit.  (Bank  of  Alabama  v.  McDade,  4  Porter, 
252, 270.) 

The  question  raised  by  several  of  the  above  cases,  lately  came  before  the  supreme 
court  of  New- York,  in  trover  by  the  debtor's  vendee  against  the  levying  officer.  The 
latter  offered  the  debtoras  a  witness,  having  first  released  him  from  *'all  claims  and 
demands  which  he  might  have  against  him,  Hir  or  on  account  of  the  determination  of 
the  suiL"  Yet  the  debtor  was  held  incompetent.  The  reason  given  by  the  Chief 
Justice  (NelHon)  was  that  the  witness  was  in  no  way  liable  to  the  plaintiff,  who  could 
not  sue  on  his  warranty  and  set  up  his  own  fraud.  And  the  release  was  void,  be- 
cause it  did  not  come  from  the  party  in  interest.    (Rea  v.  Smith,  19  Wend.  298.) 

TszT,  52;  Note  89,  p.  96;  Noi«  108,  p.  110;  Note  106,  p.  118;  Note  241,  2,  p. 

254, 5;  NoTft  95,  p.  106,  in  connection  with  Notb  245,  p.  ^5%.-^  Of  the  eompe- 

teney  ofagetUi^  trustees  tmd  $ertant$. 
The  cases  upon  the  competency  ofagenis^  eenanU  and  truttees  are  very  ck»ely 
connected  in  principle;  but  we  shall  here  endeavor  to  place  them  each  under  tlieir 
appropriate  head. 

We  would  first  merely  remark  a  distinction  which  some  of  the  cases  render  striking ; 
that  where  an  action  is  brought  against  the  principal,  the  roaster  or  the  cestui  que  trust, 
for  the  misconduct  of  the  agent,  aervant  or  trustee,  neither  is  a  ctnnpetent  witness  for 
the  dtjfendant  without  a  release.  (Ante,  56  of  the  text,  and  notes.)  But  where  the 
action  is  brought  by  the  principal,  master  or  cestui  que  trust,  although  the  action  be 
grounded  on  the  conduct  of  the  agent,  servant  or  trustee,  and  his  misconduct  be  setup 
as  a  defence,  yet  he  is  competent  for  his  principal  to  prove  that  the  transaction  waa 
within  the  scope  of  his  authority,  and  to  repel  the  charge  of  misconduct  in  respect  to  it 
However,  by  the  modern  cases  this  is  but  a  general  rule  ;  and  there  have  been  excep- 
tions made,  espr cially  in  the  case  of  actkms  brought  for  an  injury  to  specific  property 
while  in  the  care  and  under  the  use  of  a  aervant;  and  some  few  of  the  books,  hotlj 
English  and  American,  give  countenance  10  the  like  exceptions  in  regard  to  agents. 
Such  is  the  tendency  of  Mr.  Starkie's  remarks,  (8  Stark.  Ev.  17^8, 9,  80,  2d  Am.  ed.) 
which  are  cited  at  length,  and  with  approbation,  by  Baylies,  J.  in  Denison  v.  Hibbard, 
5  Verm.  Rep.  598,  though  the  caae  itself  drew  in  question  \kt  competeoqy  of  the  plain* 
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tiff's  servant.  The  same  remarks  are  repeated  in  1  Stark.  Et.  Ill,  IIS,  6th  Am.  ed. 
The  8th  ed.  of  Phil.  p.  101,  gives  as  the  result  of  the  English  cases,  that  where  the 
witness  is  so  connected  with  the  questtoo,  that  a  verdict  for  ibe  phiintiffwoold  entirely 
relieve  him  from  liability  over,  in  a  subsequent  action,  to  the  plaintiff,  be  is  iooompe- 
tent  The  cases  cited  are  Rotheroe  v.  Elton,  Peak.  N.  P.  Cas.  84,  and  Morieh  v. 
Foote,  2  Moore,  508 ;  8  Taunt.  454,  S.  C. ;  Wake  v.  Lock,  5  Carr.  &  Payee,  454,  atea 
cited  infra,  and  Sherman  v.  Barnes,  1  Mood.  &  Rob.  N.  P.  C.  69.  Rutin  Johnaoa  v. 
Harth,  (3  Bail.  183,  4,6,)  which  directly  drew  in  question  the  conduct  of  the  plaiotiff '8 
agent,  or  rather  perhaps  his  sub-agent,  he  was  held  competent  for  his  principal  And 
Harper,  J.  takes  the  distinction  between  an  actk>n  6y,  and  one  agaimt  the  priDcipal; 
for  in  the  latter  case  his  misconduct  is  made  the  very  ground  of  the  proceeding,  and  ii 
directly  in  issue.  And  the  general  rule  seems  to  be  well  sustained  by  the  English  and 
American  cases  on  which  he  proceeds.  The  same  distinction  is  asserted  by  Kennedj) 
J.  in  M'Dowell  v.  Simpson,  3  Walts,  129,  134,  5.  Yet  it  does  not  seem  to  prevail,  tt 
least  in  England,  as  we  saw  above,  and  shall  see  infra,  especially  with  regard  to8e^ 
vants,  and  the  American  cases  are  conflicting  even  in  respect  to  the  agent.  The  dis- 
tinction between  agents  and  servants  is  perhaps  very  difRcult  to  maintain  on  prioeiple. 
But  we  shaH  seer  as  we  have  before  seen,  in  the  previous  notes,  that  the  ezceptioo 
cannot  be  extended  to  agents  and  trustees,  especially  the  former,  without  overturning 
a  line  of  cases  most  formidable  in  numl)er,  and  strongs  in  the  learning  and  character  hy 
which  they  were  adjudged. 

With  these  remarks  we  shall  proceed  to  the  cases,  without  further  regard  to  their 
arrangement  than  that  which  we  have  suggested.    And  first, 

OfagenU  as  witnesses.  In  an  action  involving  the  validity  of  a  deed,  the  attorney 
who  prepared  it  is  competent  to  prove  it  valid,  even  though  there  be  anotlier  aeVion 
pending  against  him  in  which  he  must  fail  if  the  deed  be  invalid.  (Hudson  v. 
Revett,  5  Bing.  368.)  A  broker  who  effected  a  policy  is  competent  as  to  all  roatteia 
connected  with  the  policy,  though  he  have  an  interest  arising  from  a  lien  on  the  policy. 
(Hunter  v.  Leathley,  10  Barn.  &  Cress.  858.)  This  was  said  to  be  ex  neeessUate.  In 
an  action  by  the  sheriff  against  a  vendee,  for  the  price  of  goods  sold  at  auction  by  his 
deputy,  the  latter  is  a  competent  witness  for  the  sheriff.  Brent  v.  Green,  6  Leigh,  16, 
38, 9,  and  Garrington  v.  Anderson,  5  Munf.  33,  contra,  is  not  law.  (6  Leigh,  99.)  In 
assumpsit,  for  use  and  occupation,  it  was  held  that  the  plaintiff's  agent  might  prove 
his  own  parol  authority  to  make  a  parol  lease  from  him  to  the  defendant  (Me* 
Ounnagle  v.  Thornton,  10  Serg.  &  Rawie,  351.)  This  is  contrary  to  some  of  the 
Pennsylvania  cases  on  the  same  subject,  ante,  note  341,  p.  355,  and  seema  to  be  so 
Kgarded  by  Duncan,  J.  10  Serg.  &  RawIe,  353.  It  contradicts  Anderson  v.  Hayes, 
3  Yeates,  95.  In  an  action  for  goods  sold,  the  plaintifl^'  servant  for  carrying  them 
was  held  competent  for  the  plaintiffs,  to  prove  that  the  defendant  artfully  obuined 
them  from  him  without  ready  payment,  though  his  instructions  were  Dot  to  let  theffl 
go  without  cash  down.  Tilgbman,  Ch.  J.  puts  his  competency  on  the  ground  thai, 
from  the  whole  of  his  testimony,  it  appeared  he  had  not  violated  orders.  (Wil- 
marlb  v.  Mountford,  8  Serg.  &  Rawie,  134, 6.)  In  covenant  by  an  executor  for  rent, 
the  defendant  wasallowed  to  prove  by  A.  that  he  (A.)  received  payment  by  order  of 
the  plaintiff's  intestate.  (Buchanan  v.  Montgomery,  3  Yeates,  73.)  Note.  The  de- 
fendant rdeaaed  the  witoeas ;  but  qu^e^  whether  this  was  neoevary.    In  aaraoipiit 
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for  the  proceeds  of  goods  shipped  oo  hoard  the  defendant's  schooner,  as  the  go^ds  of 
P.,  the  ship's  agent  was  held  competent  for  the  platntiffs,  to  prove  their  interest  in  the 
goods.  (Andre  v.  Care,  3  Yeates,  101.)  The  plaintiff  in  detinue  derived  his  title 
from  a  sale  to  him,  made  hy  an  agent,  who  was  held  competent  for  him  to  prove 
his  authority  by  letter,  and  testify  to  iis  loss  and  contents.  (Kirkpatrick  v.  Cisna,  S 
Bibb,  344.)  Connelly's  heirs  v.  Chiles,  S.  P.  in  ejectment  as  to  an  agent  who  conveyed 
the  land  to  the  plaintiff.  In  assumpsit,  the  defendant  offered  a  witness  to  prove 
that  be  was  the  plaintiff's  agent  and  as  such  received  property  in  satisfaction  of 
his  claim.  Held  competent.  (Alexander  v,  Emerson,  2  Litt.  25.)  The  attorney  on 
record  for  the  plaintiff  is  competent  for  the  defendant,  to  prove  payment,  though  he 
claim  the  money  as  assignee.  (McLaine  v.  Bachelor,  8  Greenl.  334,  5.)  But  some 
books  hold  him  inadmissible,  as  being  the  real  party.  (Ante,  note  122,  p.  135.)  In 
assumpsit  against  the  owner  of  a  ship  for  money  advanced  to  the  master,  for  which  he 
drew  on  the  owner,  the  master  is  competent  for  the  latter.  (Descadillas  v.  Harris,  8 
Greenl.  298.)  In, assumpsit  by  a  bank  on  a  note,  the  cashier  is  cohipetent  for  the  plaintvff, 
to  prove  its  loss  and  contents.  So  to  prove  an  over  payment.  (Stafford  Bank  v.  Cornell, 
1  N.  H.  Rep.  192.  Ante,  note  89,  p.  97,  S.  P.  as  to  a  teller.)  And  this  though  he  had 
given  a  bond  with  sureties,  for  the  correct  discharge  of  his  duties.  (U.  States  Bank  v. 
Stearns,  15  Wend.  814.)  So  of  an  action  for  money  obtained  from  him,  through  his  al- 
leged misconduct.  (Franklin  Bank  v.  Freeman,  16  Pick.  585, 538, 9.)  He  is  a  compe- 
tent witness  ft)r  the  plaintiff  in  an  action  against  the  bank  for  the  amount  of  a  deposit. 
(Johnson  v.  The  Farmers'  Bank,  &c.  1  Harringt.  Rep.  117.)  The  counsel  for  the 
plaiuiiff  is  competent  for  him,  though  he  intend  to  charge  a  commission  for  receiving 
and  remitting  the  avails  of  the  recovery.  (Slocura*  v.  Newby,  1  Murph.  423.)  The 
agent  of  the  proprietor  of  land  conveyed  to  A.  and  then  to  B. ;  on  an  issue  whether 
the  formjer  conveyance  was  on  good  and  valuable  consideration,  he  was  held  competent 
as  a  witness  to  sustain  the  first  deed.  (Alston's  ex'rs  v.  Jones'  devisees,  1  Murph.  45.) 
In  an  action  for  money  received  by  the  defendant  for  the  plaintiff's  use,  the  defence 
was  payment  to  A.  as  the  plaintiff's  agent,  who  was  held  competent  for  the  defendant 
'to  prove  a  parol  authority.  (Blackledge  v.  Scales,  1  Murph.  179.)  In  a  like  action, 
the  plaintiff's  case  was,  that  his  agent  gambled  his  nqoney  into  the  defendant's  hands, 
at  the  game  of  faro.  Held  that  the  agent  was  not  a  competent  witness  for  the  plain- 
tiff without  his  release.  (Allen  v.  Lacy,  Dudley,  81.)  But  in  another  case,  where  the 
plaintiff's  agent  had  been  negligent,  e.  g.  a  notary  in  giving  notice  to  charge  the  plain- 
tiff's endorser,  yet  he  was  received  for  the  plaintiff,  to  prove  a  waiver  of  notice  by  a 
promise  from  the  endorser,  though  it  was  admitted  that,  had  the  action  been  againgt 
the  principal  for  the  neglect  of  his  agent,  the  latter  would  have  been  incompetent  for 
the  former,  because  the  record  would  be  evidence.  (Johnson  v.  Harth,  2  Bail.  183, 
4, 5.  See  our.  notice  of  this  case,  supra.)  An  agent  from  whom  his  principal's  goods 
were  obtained  by  a  fraudulent  representation  of  the  credit  of  a  third  person,  was  held 
competent  as  a  witness  for  his  principal,  in  an  action  for  the  fraud.  (Raymond  v. 
Howland,  12  Wend.  176.)  In  an  action  of  account  by  one  joint  owner  against 
another  for  the  proceeds  of  timber  owned^by  them  and  sold  by  their  joint  agent,  he  was 
held  to  be  a  competent  witness  for  the  plaintiff,  to  prove  that,  by  direction  of  the  de- 
fendant, he  bad  applied  the  whole  proceeds  to  the  payment  of  a  debt  due  to  him  by 
the  defendant  individually.    (Spencer  v.  Barnuxn,  4  Verm.  Rep.  298.)    In  this  case, 
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too,  the  agent  knew  tbat  the  timber  was  joint  property,  and  bo  was  doubtWs  leoouni- 
able  10  the  plaintifL  Th^  court,  per  Baylies,  J.  likened  it  lo  the  case  of  a  trespasser 
testifying  against  his  joint  tr^f-passer.  lo  trover,  llie  defendant  oiTered  lie  agtcl  of 
the  true  owner  of  the  goods,  to  pcove  that  he,  as  agent,  had  sold  them  toihedeiendant; 
and  that  the  proceeds  were,  by  agree^^ent  of  tiie  principal,  to  be  applied  in  payings  debt 
due  from  him  to  the  witness.  The  court  treated  him  as  a  vendor  in  his  own  right, aubjeel 
by  law  to  the  imputation  of  an  implied  wananiy  in  favor  of  his  vendee,  and  so  iiicniDpe- 
tent.  (Saunders  v.  Addis,  1  Bail.  49.)  In  debt,  for  the  use  of  a  town,  on  tlie  collectors 
official  bond  for  not  paying  over  moneys  to  the  ojerk  of  the  comniissionerB  of  the  poor 
the  clerk  was  held  a  competent  witnens  for  the  plaintiff,  to  negative  the  fact  ihii  be 
had  received  the  moneys.  (State  v»  Davidson,  1  B«il.  35.)  In  assumpsit  on  a  note, 
and  issue  on  a  plea  of  payment,  the  question  was  hovi^  certain  moneys  received  by 
the  plaintiff's  attorney,  had  been  applied,  whether  to  extinguish  the  plaintiffV*  denuDd, 
or  another  debt  in  favor  of  C,  against  the  defendant,  of  ^hich  the  altoroey  alsiihsd 
the  control.  He,  the  attorney,  waa  held  competent  for  the  plaintiff  to  prove  that  the 
defendant  agreed,  at  the  time  of  payment,  that  the  moneys  should  be  applied  on  the 
claim  in  favor  of  C.  (Marshall  v.  Nagel,  1  Bail.  908,  in  connection  with  S.  C.  id. 
866.)  Id  assumpsit,  for  not  accepting  and  paying  for  stock,  the  plaintiff  ofiered  tbe 
defendant's  agent  as  a  witness  to  prove  the  sale,  who  swore  that  he  purchased  ibe 
stock,  witiiout  disclosing  the  name  of  his  principal.  Held  incompetent  without  i  re- 
lease ;  for  he  was  liable  to  be  treated  as  the  principal  vendor,  and  to  be  sued  as  such, 
and  was,  therefore,  called  to  throw  off  his  prima  faoie  liability  upon  another.  Aod 
McBraio  v.  Fortune,  3  Camp.  317,  and  Ripley  v.  Thompson,  13  Mcmr.  55,  were  very 
properly  treated,  as  in  point.  (Hickling  v.  Fitch,  1  Miles,  208,  9.)  And  so  are  a 
class  of  cases  cited  ante,  note  104,  p.  1 1 1,  1 13,  and  note  106,  p.  U3,  i\iouj^  A  wiU  be 
seen  there,  that  they  are  not  consisteiit.  See  also  ante,  note  107,  p.  113,114.  lo 
these  notes  are  several  cases,  that,  where  one  of  two  joint  debtors  are  sued,  be  who  is 
not  sued,  shall  not  bc'  received  for  the  plaintiff,  againat  the  other;  for  he  comes  to  throw 
a  share  of  the  debt  off  himself,  and  fasten  it  on  the  defendant.  And  see  several  cases 
to  the  same  effect,  cited  in  this  supplement  In  scire  facias  on  a  judgment,  the  de- 
fence was  payment  to,  and  a  discharge  by  the  plaintiff's  attorney,  in  fact;  but  the  an- 
swer was,  that  the  discharge  was  obtained  by  a  fraud  cuminitted  on  the  attorney,  snd 
he  was  held  a  competent  witness  fuf  the  plaintiff  to  prove  it  (Irwin  v.  Allen,  1  Fenn- 
sylv.  Rep.  444,  7.)  So  of  an  attorney  on  record,  in  the  suit,  who,  by  mistake,  recnV- 
ed  the  principal  sum,  omitting  the  costs,  and  gave  a  general  dis^charge,  his  clieot, 
though  learning  from  him  but  part  of  the  circumstances,  having  directed  him  to  pro- 
ceed with  the  auit,  at  his,  the  client's,  expense.  (Steward  v.  Riggs,  1  FairH  467.)  lo 
ejectment,  the  defence  was,  that  the  defendants  hekl  by  a  valid  lease,  from  one  haviog 
no  actual  or  express  authority  at  the  time,  to  give  it ;  but  a  general  power,  to  be  made 
out  by  previous  acts  of  the  plaintiff,  and  their  subsequent  recognitkin.  Held,  tbst 
the  agent  was  a  competent  witness  for  the  defendant  to  prove  these  facts.  (McDow- 
ell V.  Simpson,  3  Walls,  1^.  Myers  v.  Anderson's  heirs,  1  Wright,  613, 14;)  f*f 
said,  he  is  liable  indifferently,  to  either  party,  according  to  circumstances.  The  at- 
torney on  record  is  competent,  as  a  witness  for  the  plaintiff,  though  tbe  latter  be  in- 
debted to  him,  and  he  expect  to  obtain  some  of  the  money  in  payment  (Geisse  v. 
DobsoD,  3  Whart  Rep.  34.)    Otherwise,  if «  portio^  of  the  recoveiy  be  nmgpf^  ^^ 
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him.  (Morris'  admV  v.  Bills,  1  Wright,  849,  4;)  or  he  is  to  have  a  portion  of  the 
money,  when  collected.  (Commonwealth  v.  Moore,  5  J.  J.  Marsh.  655,  6.)  An  agent, 
selling  goods  with  warranty  of  soundness,  and  a  personal  guarranty  of  the  truth  of 
the  warranty,  was  made  liable  to  the  vendee  by  an  award.  In  an  action  by  the  same 
yendee  against  the  principal,  founded  on  the  same  warranty,  the  agent  was  held  com- 
petent for  the  defendant,  as  a  witniess,  inasmuch  as  his  fate  was  fixed  by  the  award, 
and  could  not  be  changed  by  the  event.  (Jackson  v.  Wright,  8  Whart  Rep.  601, 
606,  7.)  Otherwise,  had  it  not  been  for  the  award.  (Richardson  v.  Dorr,  5  Verm. 
Rep.  9,  17.)  In  assumpsit  for  goods  sold,  the  plaintiffcalled  a  witness  who  purchased 
them,  the  bill  being  made  out  to  him  in  his  own  name ;  and  he  drawing  for  the  price. 
Held  not  competent  (Hewitt  v.  Lovering,  8  Fairf.  201,  308,  and  the  books  there 
cited.)  The  plaintiff's  agent,  as  such,  retains  the  attorney  to  prosecute  his  cause. 
This  does  not  render  the  agent  incompetent,  as  a  witness  for  the  plaintiE  He  is  not 
personally  responsible  to  the  attorney.  (Morris  v.  Wadswortb,  17  Wend.  108,  117.) 
So,  though  he  take  an  active  part  in  obtaining  security,  &c.,  if  he  be  not  personally 
responsible;  and  though  he  has  long  acted  as  the  party's  agent  in  respect  to  the  land 
in  question,  and  received  delivery  of  possession,  and  made  an  entry  in  his  name.  (Smith 
V.  White,  5  Dana,  876,  882.)  In  assumpsit  against  a  school  district,  for  rent  of  a 
school  room,  the  prudential  committee  of  the  district  is  a  competent  witness  for  the 
plaintiff,  to  prove  that  he  hired  it  for  the  defendant,  and  that  a  school  was  kept  in  it. 
(Allen  y.  School  Dist.  No.  2,  15  Pick.  85,  39.)  In  assumpsit  for  goods  sold,  the  plain- 
tiff's attorney,  who  sold  the  goods  iR)r  him,  and  caused  the  suit  to  be  brought,  was 
held  competent  for  him,  to  prove  his  demand.  (Zino  v.  Verdelle,  9  Lou.  Rep.  (Curry) 
51.)  It  was  held  that  an  agent  who  had  sold  land,  was  a  competent  witness  for  de- 
fendants in  ejectment,  who  did  not  derive  title  from  his  sale;  though  said  that  on  the 
trial  of  an  action  by  his  principal,  against  one  cl.iimij)g  under  his,  the  agent's,  sale,  he 
would  not  be  a  competent  witness  for  the  latter.  (Swenringen  v.  Fields,  1  Dana,  887, 
8.)  On  a  bill  by  a  judgment  and  execution  creditor  to  compel  the  sheriff's  vendee  to 
complete  his  purchase  of  land,  sold  tu  him  under  the  execution,  the  sheriff  is  a  compe- 
tent witness  for  the  plaintiff.  (French  v.  Sturdevant,  8  Greenl.  246,  9.  See  Mock- 
bee's  adm'r  y.  Gardner,  cited  infra,  from  6  Har.  &  Gill,  176.) 

Secondly,  of  the  competency  of  tnuteea.  An  executor  was  received,  as  competent 
to  prove  transactions  between  himself,  as  such,  and  the  guardian  of  the  children  of 
his  testator,  in  an  action  between  the  guardian  and  a  third  person.  (Fenwick  v.  For- 
rest, 6  Harr.  &  John.  415.)  As  to  the  competency  of  a  trustee  in  chancery,  though 
a  party  in  the  cause,  see  Hawkins  v.  Hawkins,  2  N.  Car.  Law  Repoa.  627.  The 
doctrine  of  implied  warranty  of  title  does  not  extend  to  executors,  and  other  trustees, 
selling  goods,  lands,  &c,  therefore  they  are  competent  to  support  the  title  of  their 
vendees.  (Mockbee's  adm'r  v.  Gardner,  2  Har.  &  Gill,  176,  and  see  French  v.  Stur- 
devant, supra,  cited  from  8  Greenl.  246.)  fiut  they  may  make  themselves  incompetent 
by  an  express  warranty,  as  where  a  collector,  selling  land,  added  an  express  personal 
covenant  for  the  title.  (Richardson  v.  Dorr,  5  Verm.  Rep.  9, 17.)  The  trustee  and 
agent  of  an  incorporated  village,  is  competent  as  a  witness  for  the  village,  in  a  suit 
with  regrad  to  its  properly.  (Trustees  of  Watertown  v.  Cowen,  4  Paige,  510,  518.) 
So,  a  trustee  of  a  savings  bank.    (Middletown  Savings  Bank  v.  Bates,  1 1  Conn.  Rep. 
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519,  532.  And  Bee  Randel  v.  Chesapeake  and  Delaware  Canal  Company,  1  Hamogl 
dS8,595.) 

Most  of  the  English  cases,  as  to  the  competency  of  trustees,  are  very  wellsummed 
up  in  the  late  treatise  of  iVUMs  on  TnuteeSy  p.  S37,  8,  9,  republished  in  the  Law  Lib. 
No.  for  Dec.  1885.    See  the  text  of  our  author,  p.  52. 

With  respect  to  a  trustee  who  is  not  a  party  in  the  cause,  and  having  no  'm\tm\ 
in  the  subject  matter  of  dispute,  except  as  a  trustee,  the  cases  are  entirely  unifonn  that 
he  is  admissible.  (Jones  v.  Sasser,  1  Dev.  &  Bati.  452.  Potter  v.  Burd,  4  TVatls,  15, 
17.  Newman  v.  Milbourne,  1  Hill's  Ch.  Rep.  13.)  E.  g.  a  general  guardian  ibrthe 
plaintiff.  (Den,  ex  dem.  Newton,  v.  Ay  res,  1  Green,  153.)  A  captain  of  a  compacj, 
in  a  prosecution  for  a  fine,  to  a  part  of  which  he  was  entitled  for  the  use  of  the  company. 
(Burt  V.  Dimmock,  1 1  Pick.  355, 6.  State  v.  Wilson,  7  N.  Hamp.  Rep.  548, 8.)  So  [k 
executor  of  a  distributee  is  not  incompetent  to  testily  in  a  cause  wherein  his  testator 
would  have  been  incompetent,  because  he  was  a  distributee.  (Howard's  adm'r  v.  Bur- 
gen,  4  Dana,  137.)  A  father  has  no  such  interest  in  his  child's  personal  property,  as 
to  preclude^  his  being  a  witness  for  him  in  a  suit  involving  its  title;  though  he  is  guar- 
dian by  nature.  That  gives  him  no  control  over  the  child's  property ;  and  his  compe- 
tency is  not  therefore  open  even  to  the  objection  that  he  is  a  trustee.  (Fonda  v.  Yao 
Home,  15  Wend.  631,  3.)  So  a  general  guardian,  though  he  be  entitled  to  the  care  of 
tlie  property,  expect  to  support  the  child,  and  be  paid  by  the  property  in  question, 
and  though  he  have  retained  counsel  and  taken  an  active  part  in  conducting  the 
cause.  (Den,  ex  dem.  Newton,  v.  Ay  res,  1  Green,  153,  156.) 

Thirdly,  of  the  competency  of  servant9.  The  mere  relation  of  servant  don  ooi 
disqualify,  any  more  than  that  of  agent  or  trustee.  But  servants  are  not  competent, 
either  for  the  plaintiff  or  defendant,  when  answerable  to  them  in  respect  \o  vVk  matter 
in  issue.    (Ante,  p.  56  and  131  of  the  text,  and  notes  95,  p.  106,  and  345,  p.  356.) 

That  the  servant  of  the  plaintiffd riving  his  carrage,  &c.  for  an  injury  to  whicb,  while 
in  the  care  of  the  servant,  the  phi intiff  sues,  is  not  competent  for  him,  see  in  addition 
to  the  cases  ante,  note  95,  p.  106,  7,  the  following  cases:  Wake  ▼.  Lock,  5  Car.  & 
Payne,  454 ;  Heming  v.  English,  6  Car.  &  Payne,  542 ;  Harding  ▼.  Cobley,  id.  664 ; 
Allen  V.  Lacy,  Dudley,  81 ;  also  cases  cited  supra,  at  the  introduction  of  this  head. 
In  assumpsit,  for  money  committed  to  the  defendant,  as  a  common  carrier,  it  appeared  thai 
his  servant  received  the  money  to  deliver  to  H.  for  the  plaintiff's  use,  to  be  transraitied  to 
him,  which  the  defendant  contended  was  done;  but  the  plaintiff  offered  H.  to  prove 
that  he  never  received  it.  Held,  that  he  was  inadmissible;  for  a  recovery  and  saus- 
faction  would  exonerate  him.  (Dennison  v.  Hihbard,  5  Verm.  Rep.  496,  8-)  ^^ 
our  notice  of  this  case,  supra.  But  some  cases  are  to  the  contrary.  In  an  action  on 
a  policy  of  insurance  on  a  steam  boat,  which  was  defencfed  on  the  ground  at  the  mas- 
ter's negligence,  he  was  held  a  competent  witness  for  the  plaintifT.  (Powell  v.  Cincin- 
nati Ins.  Co.  7  Ham.  Rep.  pt  1,  p.  266,  282,  3.)  In  an  action  by  tlie  vendee  of  a 
vessel,  against  the  vendor,  on  a  warranty  that  it  was  seaworthy,  the  master  in  whose 
care  the  vessel  was  alleged  to  have  been  lost  for  unseaworthiness,  was  held  competent 
as  a  witness  for  the  plaintiff.    (Newbuld  v.  Wilkins,  1  Harringt.  43.) 

As  to  the  defendant.  In  case,  for  digging  near,  and  injuring  the  plaintiff's  wall,  the 
defendant's  workman  who  dug,  is  not  competent  for  him,  without  a  release.  (Mitch- 
ell v.  Hunt,  6  Carr.  &  Payne,  351.)    So,  a  carrier's  servant,  who  carried  a  parcel, » 
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not  competent  for  him,  in  case  for  negligence  in  carrying  it.  (Harrington  v.  Caswell, 
6  Carr.  &  Payne,  352.)  In  case  against  the  owner  of  a  ship,  for  losing  the  shipper's 
(plaiuiifl^s)  goods,  (lie  master  is  not  a  competent  witness  for  the  defendant.  (Gardner 
V.  Smallwood,  3  Hay  w.  349.)  In  case  against  a  town  for  special  damage  arising  from 
the  non-repair  of  a  bridge,  the  surveyor  of  highways  of  the  district  where  the  bridge 
is  situated,  is  not  a  competent  witness  for  the  defendant.  (Yuran  v.  Inhabitants  of 
Randolph,  6  Verm.  Rep.  369,  873.) 

But  a  distinction  must  be  taken,  that  where  the  man  sued  for  the  injury  was  himself 
present,  and  engaged  in  the  immediate  direction  of  his  servant,  (e.  g.  the  owner  and  mas- 
ter sued  for  his  helmsman's  negligently  sailing  his  canal  boat,  so  as  to  come  in  collision 
with  the  plaintiO's  boat,  he,  the  master,  immediately  superintending,)  there  the  ser- 
vant is  a  competent  witness  fi)r  the  defendant.  The  negligence  of  the  servant,  for 
which  he  is  answerable  over,  is  not  in  question.  The  act  is  that  of  the  master.  (No- 
ble V.  Paddock,  19  Wend.  456.)  Beside,  it  may  be  added,  that  they  stand  in  the  na- 
ture of  voluntary  joint  wrong  doere,  one  of  whom  is  always  a  witness  for  or  against  the 
other. 

Note  91,  p.  93;  Note  92,  p.  99.— ^t«ne««  merely  conceiving  hinuelf  intereated^ 
or  feeling  hound  by  an  honorary  obligation. 

We  saw  ante,  note  91,  p.  98,  that  the  cases  which  respect  the  competency  of  a  wit- 
ness believing  himself  interested,  without  being  so  in  law,  are  conflicting.  That  he  is 
incompetent,  see  the  following  cases :  Sentney  v.  Overton,  4  Bibb,  445.  Elliott  v. 
Porter,  5  Dana,  304,  5.  £wing,'J.  in  Commonwealth  v.  Gore,  3  Dana,  476.  Phebe 
V.  Prince,  Walker's  Rep.  131.  Per  Robertson,  Ch.  J.  in  Commonwealth  v.  Moore,  5 
J.J.  Mardh.  656.  That  he  is  not  incompetent,  see  thf>  following:  Delk>ne  v.  Reh- 
mer,  4  Watts,  9^  10.  Commercial  Bank  ol  Albany  v.  Hughes,  17  Wend.  94,  101, 
2.  Stall  V.  The  Catskili  Bank,  18  Wend.  466.  If  he  conceive  himself  disinterested 
when  lie  is  in  fact  interested,  he  is  not  competent.  Per  cur.  in  Dellone  y.  Rehpaer,  4 
Watts,  10,  ante,  note  91,  p.  99,  note  to  Phebe  v.  Prince,  Walker's  Rep.  134. 

We  saw  in  note  92,  p.  99,  that  a  mere  honorary  obligation  should  not  disqualify 
him.  To  this  the  cases  are  almost  without  exception,  as  we  saw  there,  and  as  may  be 
seen  by  other  cases:  Tilford  v.  Haves,  2  Yerg.  89.  Dellone  v.  Rehmer,  supra. 
M'CausIand  V.  Neal,  5  Stewart  &  Porter,  131,  133.  Mulheran's  ex'rs  v.  Gillespie, 
12  Wend.  849,  351.  Commercial  Bank  of  Albany  v.  Hughes,  17  Wend.  94,  101, 2. 
Commonwealth  v.  Gore,  3  Dana,  474,  6.  Stall  v.  The  Catskili  Bank,  18  Wend.  466. 
Phebe  v.  Prince,  Walker's  Rep.  131,  and  id.  134,  note. 

Note  94,  p.  106;  Note  98,  p.  108;  Note  107,  p.  113;  Note  113,  p.  123.— 0/wi- 
eompetency,  tohere  the  verdia  will  he  evidence  either  for  or  against  the  witness; 
and  various  other  eases  in  vohich  his  interest  may  be  said  to  be  direct  or  certaiu 
in  the  event  of  the  suU. 
Although  the  verdict  may  not  affiect,  in  another  suit,  the  person  ofiered  as  a  wit- 
ness, yet  wherever  the  verdict  may  ereate  a  new  responsibility,  which  the  law  would 
reoognize  and  render  available,  in  favor  of  or  against  \he  witness^  or  increase  or  de- 
crease an  existing  one,  he  ought  to  be  rejected.    (Per  Gib60D,J.  in  Conrad  v.  Keyser, 
5  Serg.  &  Rawle,  371,  and  see  Hilihouse  v.  Smith,  5  Day,  482.)    The  plaintiff  pro- 
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mised  the  witness,  his  vendee,  that  if  any  one  succeeded  in  obtaining  Us  land  on  the 
Wallace  contract,  which  the  plainiiff  was  contesting  in  the  suit,  he  would  make  a 
deduction  from  the  agreed  price.  The  witness  was  held  incompetent  for  ik  defen- 
dant. (Robinson  v.  Elclridge,  10  Serg.  &  Rawle,  140,  143.)  In  an  actioo  sgainst 
one  who  became  surety  to  stay  execution,  the  principal  is  not  a  competent  witncas 
for  the  defendant.  (Milliken  v.  Brown,  10  Serg.  &  Rawle,  188.)  The  defendants' 
intestate  had  promised  to  pay  back  to  the  plaimifT  the  amount  of  a  bond  against  R., 
if  the  plaintiff  failed  in  any  attempt  to  set  it  off  against  R.  In  a  suit  brought  on  the 
ground  that  it  was  disallowed  as  a  set  off,  held  that  W.  who  was  a  surety  in  the  bond, 
was  not  a  competent  witness  for  the  defendants;  for  their  success  would  prove  that 
the  bond  had  been  paid  by  a  set  off;  and  their  failure  would,  as  a  consequence,  sub- 
ject the  witness  as  a  surety  at  tbeirsuit.  (Reigart  v.  Hicks,  14  Serg.  &  Rawle, ISi) 
One  who  has  given  his  bond  and  judgment  as  collateral  security  for  an  endorser,  is 
not  competent  for  him.  (Sterling  v.  Marietta,  &c.  Trading  Co.,  11  Seig.  &  Rawle, 
179.)  In  assumpsit  by  the  county  treasurer,  for  taxes  paid  to  his  agent,  by  B.  the 
person  assessed,  he  was  held  incompetent  for  the  plaintiff.  (Hayes  v.  Grier,4  Binn.  90.) 
In  assumpsit  for  use  and  occupation,  C,  the  plaintiff's  witness,  swore  that  the  plaintifi 
had  demised  to  him,  the  lease  not  being  yet  ended.  Held  he  was-  incompetent  to 
prove  that  he  had  let  the  defendant  into  possession ;  for  the  plaintiff's  recovery  would 
discharge  him  of  so  much  as  should  be  recovered.  ^Hodgson  v.  Marshall,  7  Carr. 
fii  Payne,  16.) 

In  an  action  by  a  lessee  for  market  toll,  whether  one  who  has  refused  to  pay  toll,  be 
a  witness  for  the  defendant,  quere ;  for  the  verdict  may  be  evidence  against  him. 
(Laucum  v,  Lovell,  6  Carr.  &  Payne,  437.) 

That  a  vendor  of  goods  is  not  competent  to  support  the  title  of  hia  vendee,  on  ac- 
count of  hislmplied  warranty,  we  saw  ante,  note  IIS,  p.  124.  There  are  variousother 
cases  to  the  same  effect,  as  also  in  regard  to  an  express  warrantor  of  goods  or  land. 
(Mockbee's  adm'r  v.  Gardner,  2  Harr.  &  Gill,  176.  Giese  v.  Thomas,  7  Har.  &  John. 
458.  Hale  v.  Smilli,6.Greenl.  416,  420.  Harwood  v.  Murphy,  4  Hal8t.215.  PerNotl, 
J.  in  Duncan  v.  Bell,  2  Nott  &  McCord,  153, 158.  Lowrey  v.  Summers,  7  Habt.  240. 
Brewster  V.Curtis,  3  Fairf.  51.  Baxter  v.  Graham,  5  Watts,  418.  Saundci«  v. 
Addis,  1  Bail.  49,  50.  Richardson  v.  Dorr,  5  Verm.  Rep.  9.  Swisher's  lessee  v. 
Williams'  heirs,  1  Wright,  754.)  But  it  should  be  noted  that  the  doctrine  of  implied 
warranty  of  title  does  not  extend  to  sales  by  sheriffs,  executors,  administrators  and 
other  trustees,  who  are  therefore  competent.  (Stone  v.  Pointer,  5  Munf.  287.  Brent 
v.  Green,  6  Leigh,  29.  Mockbee's  adm'r  v.  Gardner,  2  Harr.  &  Gill,  175.  Peter- 
mans  V.  Laws,  6  Leigh,  523,  529.)  Though  they  may  make  themselves  liable  by  an 
express  warranty.     (Richardstm  v.  Dorr,  5  Verm.  Rep.  9,  17.) 

In  assumpsit,  a  Witness  offered  by  the  defendant  was  held  incompetent  to  prove  that 
be  the  witness  had  paid  the  debt  for  the  defendant,  by  drawing  an  order  on  the  plaintiff 
in  favor  of  the  defendant,  which  was  accepted  by  the  plaintiff' as  payment.  (Hunting- 
ton V.  Champlin,  Kirb.  166.)  Quere ;  for  the  record  would  not  be  evidence,  for  or 
against  the  witness.    All  his  rights  would  still  depend  on  other  proof  as  before. 

Indemnitors  of  an  officer  levying  on  goods  under  their  respective  executions  are  not 
competent  for  him  in  an  action  for  the  levy.  And  it  was  held  that  a  direction  by  them 
to  levy  on  specific  goods,  raised  a  contract  of  indemnity ;  and  neither  was,  therefore, 
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competent,  though  his  debt  were  afterward  aatisfied  out  of  other  estate.  (Bulkley  v. 
Richards,  Kirb.  203.)  Bat  an  indemnitor  against  neglect  to  serve  an  execution  was 
held  coDQpetent ;  for  his  contract  is  void  for  the  illegal  consideration.  (Hodson  v. 
Wilkins,  8  Greenl.  115.) 

In  a  suit  to  recover  of  B.  on  the  ground  of  a  liao  by  the  phiintiff  on  money  in  the 
defendant's  hands  for  a  debt  of  A.  due  to  the  plaintiff,  A.  was  held  incompetent  as  a 
witness  for  the  plaintiff.    (AIsop  v.  Magill,  4  Day,  43.) 

In  ejectment  [disseisin]  by  one  tenant  in  common,  held  that  another  was  incompe- 
tent for  the  plaintiff.  (Barret  v.  French,  1  Conn.  Rep.  854. .  Reason$  given  by  Swift, 
Ch.  J.,  p.  364,  which  compare  with  ante,  note  84,  p.  90,  a  case  contra  with  the  rea- 
sons by  Gibson,  Oh.  J.  there  givenisnd  Nassv.Van  Swearingen,  7  Serg.  &  Rawie, 
1952.)  Swift,  C.J.  says — "One  tenant  in  common  recovers  for  the  benefit  of  the 
whole."  So  a  tenant  in  common  with  the  defendant  cannot  be  a  witness  for  him.  (Den, 
ex  dem.  Rogers,  v.  Mabe,  4  Dev.  180,  196.)  At  p.  197,  the  same  reason  is  given  as  by 
Swift,  C.  J.,  supra.  So  it  was  held  that  the  defendant's  setting  up  an  outstanding  title 
in  A.  and  B.  neither  of  these  were  competent  as  witnesses  in  support  of  it.  (Lodge  v. 
Patterson,  3  Watts,  74.)  But  see  ante,  note  84,  p.  88,  that  a  tenant  in  common  with 
the  defendant  is  admissible,  e.  g.  a  co-devisee. 

In  a  scire  facias  against  the  defendant  as  the  debtor  oi  A.  to  compel  the  defendant 
to  pay  to  the  plaintiff  his  judgment  against  A.,  the  defendant  contended  that  he  owed 
the  debt  in  question  to  one  P.,  in  his  own  right.  The  plaintiff  insisted  that  it  was 
due  to  P.  in  trust  for  A.,  and  the  wife  of  the  latter  was  held  incompetent  as  a  witness 
for  the  defendant ;  because,  though  her  husband  A.'s  interest  was  balanced  as  to  the 
principal  sum,  yet  he  was  moreover  liable  to  the  plaintiff  for  costs.  (Beach  v.  Swift, 
2  CoDD.  Rep.  369,  275.)  On  a  bill  filed  by  the  principal,  for  relief  against  a  judg- 
ment on  a  bond,  the  surety  in  the  bond  is  not  a  competent  witness  for  him. .  (Shelby  v. 
Smith's  heirs,  2  A.  K.  Marsh.  508.)  In  an  action  by  a  town  treasurer  on  a  collector's 
bond  given  to  his  predecessor  for  moneys  reoeived  by  the  collector,  the  defendants 
produced  the  receipt  of  the  plaintiff's  predecessor  for  the  money.  Held,  that  the  pre- 
decessor was  not  a  competent  witness  for  the  plaintiff.  It  was  likened  to  an  endorser 
ofTered  as  a  witness  for  the  endorsee,  against  the  maker.  (Pingree  v.  Warren,  6 
Greenl.  457.)  In  a  suit  commenced  by  attachment  of  the  defendant's  land,  the  defend- 
ant's grantee  pending  the  suit  is  not  competent  for  him.  (Schillinger  v.  McCann,  6 
Greenl.  364.)  The  party  injured  is  not  a  competent  witness  for  the  state,  in  a  prose- 
cution for  a  forcible  entry  and  detainer  under  a  statute ;  for,  on  a  conviction,  he  is  en- 
titled to  restitution.  (Ante,  note  ft35,  p.  252.  Sute  v.  Fellows,  2  Hayw.  340.)  In 
assumpsit  by  a  levying  officer  against  a  receiptor  of  property,  who  left  it  with  the 
person  against  whom  the  attachment  issued,  the  latter  was  held  incompetent  as  a 
witness  for  the  defendant,  because  he  was  bound  to  indemnify  him,  not  only  against 
damages,  but  all  costs.  (Davis  v.  Miller,  1  Verm.  Rep.  0,  13.)  One  who  has  con- 
tracted to  pay  a  part  of  the  coats  of  the  suit,  if  the  plaintiff  ahould  fail,  is  incompetent 
as  a  witness  for  the  plaintiff.  (Lowrey  v.  Summers,  7  Halst  240.  Bell  v.  Smith,  7 
Dowl.  &Ryl.  846;  5  Barn.  &  Cress.  188,  S.  C.  Benedict  v.  Brownson,  Kirb.  70.) 
One  owing  taxes  turned  out  a  cow  to  the  collector,  as  his  own.  Held,  that  he  should 
be  holden  to  warrant  the  title,  and  was  therefore  incompetent  as  a  witness  for  the 
colleetor,  in  an  action  of  replevin  against  him,  by  one  claiming  to  be  the  true  owner. 
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(Brewer  ▼.  Curtis,  S  Fairf.  51,  99.)    In  an  action  by  the  assignee  of  a  tail  bond,  the 
flheriff  (the  assignor)  was  held  incompetent  Tor  the  plaintiff,  the  court  saying  that  he 
was  a  warrantor  by  imptieatioD,  that  the  bond  was  regularly  taken,  and  executed 
properly.    (Baxter  v.  Graham,  5  Watts,  418,  19.)    In  assumpsit  for  work  and  Wbor, 
the  defence  was,  that  100  dollars  had  been  paid  by  the  defendant  on  the  demaiid  in 
question  ;  to  which  the  plaiittiff  answered,  that  the  one  hundred  dollars  had  leat  paid 
by  the  defendant,  not  on  the  demand  in  question,  but  was  paid  to  the  plaintifTto  reim- 
burse hiro  that  sum  paid  by  him  as  a  second  endorser  of  a  note  of  SOO  dollars.   This 
note,  he  averred,  was  made  by  the  now  defendant,  and  endorsed  first  by  one  W.,  aod 
then  by  the  plaintiff,  both  endorsements  being  for  the  defendant's  accomodation;  that 
the  note  being  protested,  the  now  plaintiff  paid  100,  and  W.  the  other  200  dollars. 
W.  being  offered  by  the  plaintiff  to  prove  that  the  100  dollars  in  question  was  intend- 
ed and  applied  by  the  defendant  to  satisfy  the  same  sum  so  paid  by  the  plaintiff,  as  en- 
dorser, and  having  disclosed  his  situation  in  respect  to  it,  on  his  voir  direy  was  held  in- 
competent, because  such  an  application  of  the  payment,  sealed  by  the  verdict  and 
judgment,  would  di^harge  himself  as  first  endorser  for  so  much.    (Rhodes  v.  Lent, 
3  Watts,  364.)    In  an  action  against  a  town  for  special  damage  arising  from  the  non- 
repair of  a  bridge,  the  surveyor  of  highways  in  the  district  where  the  bridge  is  situ- 
ate, is  an  incompetent  witness  for  the  defendant.    (Turan  v.  Inhabitants  of  Ran- 
dolph, 6  Verm.  Rep.  369,  373.)    Whether,  on  trial,  for  a  capital  offence,  one  entitled 
to  an  estate  expectant  on  the .  prisoner's  death,  be  a  competent    witness  against 
him .?  Quere.    (Siat€  v.  Kimbrough,  2  Dev.  431,  8,  9.) 

A  direct  interest  merely  in  the  costs,  renders  the  witness  incompeten/.  (howry  v. 
Summers  and  Bell  v.  Smith,  supra.  Beach  v.  Swif\/2Conn.  Rep.  269, 375,  also  stated 
supra.  Barnwell  v.  Mitchell,  3  Conn.  Rep.  101,  5,  6.  Bill  v.  Porter,  9  id.  », "!». 
Seymour  v.  Harvey,  II  id.  276.)  In  case  for  a  false  return  to  the  plaintiff's  fi.  ft.  the 
sheriff  defended,  on  the  ground  that  he  had  properly  applied  the  proceeds  of  goods, 
partly  on  a  prio."  ^.  fa.  of  A.  and  B.,  and  partly  in  paying  the  debtor's  landlord  his 
rent.  Although  B.  assigned,  and  was  released  as  between  liim  and  A.  and  the  sheriff, 
he  was  still  held  incompetent,  because  he  was  a  real  party,  liable  over  to  the  plaintiff 
for  costs.  (Qiiere  of  this,  since  Miller  v.  Adsit,  19  Wend.  672.)  And  as  to  the  land- 
lord, it  was  doubted  whether  he  was  not  competent,  although  a  different  opinion  was 
entertained  at  N.  P.  in  England,  3  Camp.  593.  (Benjamin  v.  Smitli,  12  Wend. 
404,  406,  7.) 

In  an  action  against  the  principal  alone,  the  surety  is  not  competent  for  the  defend- 
ant. This  was  said  in  Cochran  v.  Dawson,  1  Miles,  278,  9.  But  quere.  In  trespass 
against  the  sheriff  lor  levying,  the  surety  in  a  bond  to  indemnify  him,  is  not  a  compe- 
tent witness  for  the  defendant.  (Terry  v.  Belcher,  1  Bail.  568,  571.)  In  trover,  one 
claiming  the  property  as  delivered  to  him  and  the  defendant  under  a  contract  by  the 
plaintiff  to  deliver  it  absolutely  in  payment  to  them,  but  the  plaintiff  claiming  that  the 
deliveiy  was  on  a  condition  not  folfilled,  and  taking  this  as  the  ground  of  his  action, 
such  joint  claimant  is  not  a  competent  witness  for  the  defendant.  (Caldwell  v.  Cole, 
1  Shepl.  120.)  In  assumpsit  for  goods  sold,  a  witness  for  the  plaintiff  said  he  receiv- 
ed the  goods^froro  the  plaintiff,  on  account,  and  in  pursuance  of  directions  by  the  de- 
fendant; but  it  appearing  that  the  goods  never  came  to  the  hands  or  use  of  the  de- 
fendant, the  witness  was  rejected  as  incompetent.    (Winslo w  v.  Kelley,  3  Fairf.  BIS,) 
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In  treq;>a88  and  plea  of  a  right  of  way  for  all  the  inbabitaiits  of  M.,  one  of  the  inhab- 
itantfl  is  bet  a  competent  witness  to  prove  the  plea.  (OdioVne  v*  Wade,  8  Pick.  518.) 
in  trespass  against  a  deputy  sheriff,  for  attaching  and  selling  horses,  &c.  at  the  suit  of, 
and  by  direction  from,  several  creditors  under  their  several  and  respective  process,  one 
of  them,  though  his  suit  be  discontinued^  i>  9tiU  incompetent ;  for  though  it  may  be 
doubtful  whether  he  be  an  indemnijtpr,  yet  by  losing  the  property  be  loses  a  fund  which 
will  pay  the  expenses  of  the  sale.  (Boy den  v.  Moore,  11  Pick.  9&t,  366.)  But  he 
was,  beside,  an  indemnitor  by  joining  in  the  request  (Buckley  v.  Richards,  supra.) 
It  seems,  that  in  a  suit  against  the  administrator,  the  beir  is  not  a  .competent  witness 
for  the  defendant,  in  a  case  where  the  exhaustion  of  the  personal  assets  is  necessaiy, 
before  the  plaintiff  can  resort  to  the  real  estate.  (Scott  v.  Young,  4  Paige,  542.)  In 
assumpsit  by  a  bank  for  alleged  overdrawing  by  the  defendant,  through,  the  carelesa- 
ness  of  the  cashier,  the  surety  of  tlie  cashier  was  rejected  as  an  incompetent  witness 
for  the  plaintiff,  as  a  recovery  would  diminish  protanto  his  liability  as  surety.  (State 
Bank  v.  Littiejohn,  3  Dev.  331.)  The  defendant  in  ejectment  having  taken  a  convey- 
ance  of  the  locus  in  quo  under  an  agreement  to  pay  tlie  debtjs  of  A.  and  B.,  their  credi- 
tor is  not  a  competent  witness  for  the  defendant.  (Paull  v.  Mackey,  3  Watts,  110, 
124.)  In  case  for  a  nuisance  on  the  defendant's  land  by  damming  and  flowing  water 
back  upon  the  plaintiff,  it  was  held  that  one  who,  pending  the  suit,  purchased  the 
land  and  succeeded  to  the  defendant's  right  of  possession,  was  nut  a  competent  witness 
for  him ;  and  so  of  one  who  is  special  bail  for  the  defendant  in  a  subsequent  action  for 
continuing  the  nuisance ;  for  the  record  would  be  evidence  against  the  first  in  respect 
to  his  privity  of  estate,  and  against  the  principal  o(  the  bail  in  respect  to  the  identity 
of  parties  and  subject  matter.  (Miller  v.  Frazier,  3  Watts,  456,  8,  9.  See  also 
the  text,  p.  334,  5,  and  ante,  note  594,  p.  844.)  In  assumpsit  by  a  legatee  to  charge 
the  estate  of  one  out  of  two  executors,  because  assets  had  come  to  the  hands  of  the 
former,  the  other  executor  is  not  a  competent  witness  for  the  plaintiff.  (Doebkr  v. 
Snavely,  5  Watts,  325,  8,  9.)  In  trespass  de  bonis,  &c.  a  witness  offered  by  the 
plaintiff  had  purchased  the  goods  from  the  defendant  with  coaditbn  not  to  pay,  if  the 
defendant  failed  to  establish  his  title  in  the  action ;  and  was  therefore  rejected  as  in- 
competent (Jones  V.  M'Neil,  2  Bail.  466,  471, 2,  3.)  In  assumpsit  fur  money  receiv- 
ed under  pretence  of  being  the  plaintiff's  assignee  of  a  debs  the  debtor  was  held  in- 
competent as  a  witness  for  the  plaintiff.  (Penninian  v.  Patchin,  5  Verm.  Rep.  346, 
354.)  In  an  action  by  the  vendee  on  a  warranty  that  a  vessel  was  seaworthy,  the 
plaintiff  offered  the  master  to  prove  her  not  so,  in  consequence  of  which  she  was 
lost  while  under  his  care.  Held  incompetent.  (Newbold  v.  Wilkina,  1  Uarruigt. 
43.)  In  ejectment,  one  who  occupies  a  part  of  the  premises  in  question,  though  not 
a  party,  is  not  a  competent  witness  for  the  defendant ;  for  one  result  of  a  recovery 
would  be  a  liability  of  the  witness  for  mesne  profits.  (Boyer  v.  Smith,  5  Walts,  55. 
See  Doe  v.  Preece,  I  Tyrwh.  410.)  The  defendant  holding  as  lessee  under  the 
witness,  the  latter  is  of  course  not  a  competent  witness  for  the  defendant.  (Tindal,  C. 
J.  in  Doe,  ex  dem.  Bath,  v.  Clarke,  3  Bing.  N.  G.  429.) 

We  saw  ante,  note  97,  p.  98,  9,  that  in  ejectment  by  a  grantee  with  general  war- 
ranty^  who  had  never  been  in  poooesston,  his  grantor  was  said  to  be  competent  for 
him ;  because,  though  be  might  fail,  it  would  not  be  a  breach  of  the  warranty,  whicli 
can  only  be  biok^n  by  ouster  from  a  possession  Actually  taken.    The  contrary  was 
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held  in  Randolph  v.  Meek,  Mart.  &  Terg.  58, 61.    The  court  rely  on  H&miitoD  v. 
Cutts,  4  Mass.  Rep.  S49,  and  Duval  v.  Craig,  8  Wheat.  46,  61,  S. 

Id  the  case  ofBriggs  ▼.  Crick,  (6  Esp,  Rep.  99,)  it  waa  held  that  the  fonoer  pro- 
prietor of  a  hoFse,  who  had  sold  with  warranty  of  soundness,  was,  in  an  actioD  tgaiKt 
I) is  vendee  on  a  like  warranty,  competent  to  prove  the  soundness  without  a  releue,  u 
a  witness  for  his  vendee.  (BaMwinv.  Dfacon,  1  Mood.  At  Roh.  59,  S.  P.  Duncan  y. 
Bell,  I  Nott  Sc  McCord,  15S,  156,  S.  P.  Lightner  v;  Martin,  ft  McCord,  914,  S.  F. 
Per  Harper,  J.  in  Johnson  v.  Harth,  S  Bail.  185,  S.  P.)  But  Alderson,  J.  held  contra  io 
Bias  V.  Mountain,  1  Mood.  &  Roh.  S02 ;  and  see  ante,  note  94,  p,  106,  and  note  118,IK 
134.  The  casea  cited  in  these  notes  are  those  of  a  warranty  of  title.  The  reason  given 
in  Biss  ▼.  Mountain  was,  that  the  effect  of  a  verdict  for  the  defendant  would  be  to  re- 
lieve the  witness  from  an  action  at  his  suit;  a  result  ohvk)us  enough  if  unsoundness 
in  the  hands  of  the  witness  he  in  issue.  If  it  confessedly  occurred  aAer  be  bad  parted 
with  the  horse,  the  verdict  could  in  no  event  affect  the  witness.  See  per  Harper,  J., 
ut  supra. 

When  a  suit  is  commenced  by  attaching  property  which  the  debtor  has  sold  after 
the  levy,  though  with  warranty,  the  vendee  is  not  a  competent  witness  for  the  defend- 
ant in  the  cause,  even  though  he  may  have  sold  to  another  with  warranty.  The  result 
of  the  suit  may  deprive  his  vendee  of  the  specific  property,  and  he  would  be  riaWeoo 
his  warranty ;  and  the  court  in  Maine  will  not  allow  that  his  interest  shall  stand 
balanced  by  his  remedy  over  against  his  own  warrantor.  (Kendall  v.  Field,  3  ShepL  SO.) 

It  is  not  necessary  in  order  to  render  a  witness  incompetent,  that  the  record  in  the 
pending  cause  should  be  evidence  for  or  against  him  in  a  subsequent  suit  It  is  enough 
that  a  decision  of  the  cause  in  favor  of  the  party  calling  him  will  prevent  the  witness' 
liability  to  a  subsequent  suit  See  the  several  cases  cited  by  Chancelbr  Walworth,  & 
Paige,  81.  Accordingly,  where  two  of  three  copartners  in  a  mercantile  firm  sold  and 
assigned  all  the  partnership  property  and  effects  to  W.,  their  copartner,  and  D.  W.,  as 
his  surety,  joined  with  him  in  a.bond  to  B.,  one  of  the  retiring  partners,  to  pay  the 
debts  of  the  firm  and  indemnify  him  against  any  liability  on  account  of  such  debts; 
and  a  bill  in  chancery  was  afterwards  filed  by  W.,  as  such  assignee,  against  S.,  to  ne- 
oover  a  demand  claimed  to  be  due  from  him  to  the  firm,  and  also  to  bar  a  claim  against 
the  firm  on  the  part  of  S.,  which  he  by  his  answer  alleged  to  be  due  and  claimed  to 
have  allowed  to  him  against  the  copartnership;  held  that  D.  W.  was  not  a  competent 
witness  for  the  complainant,  to  estiablish  his  claim  against  S.,  and  to  disprove  the 
claim  setup  by  the  latter  against  the  fihn ;  aa  a  decision  in  favor  of  the  complainant 
establishing  or  increasing  the  amount  of  the  company  claim  against  S.,  or  diminishing 
the  amount  of  the  claim  sought  to  be  ofi^t  by  the  defendant,  would  discbarge  or  di- 
minish the  liability  of  the  witness  on  the  indemnity  bond^mo  tanto.  (Woods  v.  Skin- 
ner, 6  Paige,  76.)  Quere.  Would  not  the  witness  be  competent  as  having  a  remedy 
over  against  his  principal  for  whatever  he  might  have  lost  by  a  decree  against  his 
sttrpTv,  within  the  principle  of  Benedict  v.  Hecox,  18  Wend.  490?  We  have  adverted 
to  this  principle  several  times  in  the  course  of  these  notes. 

Note  101,  p.  109.  — BatI  and  other  juduial  surOieB  not  eon^petent. 

That  special  bail  and  other  sureties  are  not  competent  for  their  principal  in  the  snit 
wherein  they  are  bound,  we  saw  ante,  note  101,  p.  109.    (And  aee  MiUer  v.  Frazier, 
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S  Watts,  456, 8,  9.)  The  dootrine  io  Um  oMefe  there  eited,  end  in  serious  oihen,  hee 
been  applied  to  auretiee  in  a  replevin  bond.  (Bailey  ▼.  Bailey,  1  Bing.  92 ;  7  Moore, 
489,  S.  C.  Sanderson's  ex're  v.  Marks,  1  Harr.  fe  Gill,  S56.  Mortony.  BeaU's  adm'r, 
S  id.  196.  Hall  v.  Bailies,  15  Piek.  51.)  The  endorsemeot  of  a  writ,  in  aeveral  statee, 
makes  the  endorser  a  surety  fixr  ooetsi  and  eo  ineompetent-;  (Roberts  .v.  Adams,  9 
Greenl.  9 ;  BeoUey  ▼.  Freeman,  15  Piek.  468 ;  Clark  v.  KenseU,  1  Wright,  480 ;)  and 
held  that  in  Ohio  the  attorney's  clerk  might  hind  his  principal  hy  endorsement,  if  he 
have  special  autiiority.  (Id.)  The  receiptor  of  goods  attaehed  is  not  a  competent 
witness  for  the  defendant  in  the  attachment  suit,  where  he  has  allowed  them  to  pass 
into  the  hands  of  the  latter;  hut  his  competency  wss  restored  hy  the  depoeit  of  a  aum 
of  money  in  his  hands  equal  to  the  greatest  amount  ior  which  he  atood  liable  on  the 
receipt  (AUen  ▼.  Hawks,  18  Pick.  79.  Beckley  v.  Freeosan,  id.  468.)  The  bail  for 
one  who  appeals  from  a  justice^s  court  is  not  competent  for  the  appellant  in  the  appel- 
late court  (Craven  v«  Updike,  8  Blackf.  S73.  And  see  Lavender  v.  Pritchard,  8 
Hayw.  887,  and  M'CuUock  ▼.  Tyson,  9  Hawks,  886.)  The  surety  in  an  atUchment 
bond  to  secure  the  defendant  his  damages  and  coatai  is  not  a  competent  witness  for 
thecompbioant  (Miller  v.  Henshaw,  4  Dana,  885»  8S8.  And  see  Garroon  v.  Bar- 
ringer,  ft  Dev.  8b  Bat.  508.)  So  iq  an  attachment  bond  conditioned  to  return  the  prop* 
erty  attached  and  pay  the  Judgment    (Slowe  v.  Sewall,  8  Stew,  h  Port  67,  74.) 

NoTx  104,  p.  Ill ;  Note  S63,  p.  366.— Qf  rettoring  the  ttnnpetency  of  a  joint  dAior 
or  partner  not  oued. 

The  difficulties  attending  the  discharge  of  interest  in  an  ordinary  joint  debtor  not 
sued,  so  as  to  make  him  competent  ibr  the  defendant,  were  considered  ante,  note  104, 
p.  in,  118,  and  note  968,  p,  366;  and  where  he  ia  a  partner,  note  363,  p.  366.  It 
will  be  seen  by  these  notes,  that  his  competency  for  eitlier  party  has  been  thought  ma- 
teriaUy  to  depend  on  the  effect  of  the  verdict  in  the  immediate  auit,  and  the  lUbility  of 
the  witness,  in  the  event  of  the  insolvency  or  death  of  the  defendant  (Gardiner  v. 
Levaud,  3  Yeates^  185,  S.  P.)  The  text,  p.  184,  holds  Uiat  his  competency  Gx  the 
defendant  cannot  be  restored,  by  any  arrangement  between  the  witness  and  the  de- 
fendant, (James  v.  Boetwick,  1  Wright,  143, 8,  4,  S.  P.)  while  several  American  cases 
hold  that  it  can.  The  latter  position  has  lately  been  adopted  as  Uw  in  England,  and 
the  former  cases  to  the  contrary  diaregarded.  General  releases  were  interchanged  he« 
tween  the  defendants  and  their  copartner,  which  were  held  to  restore  his  competency, 
u  cutting  off  his  liability  to  contribute,  his  right  to  any  surplus  in  the  partnerahip 
fuod,  fcc  The  case  is  also  remsrkable  as  disposing  of  the  question  how  his  interest 
would  be  affected  by  the  verdict.  At  the  bar  it  was  objected  that  il  in  favor  of  hia 
Gopartnera  the  defendanta,  it  would  be  a  bar  as  to  hinu  (And  see  several  American 
eases  cited  at  note  363,  p.  366,  7 ;  note  583,  p.  898 ;  note  104,  p.  Ill,  113;  Gardiner 
V.  Levaud,  3  Yeates,  185 ;  Bill  v.  Porter,  9  Conn.  Rep.  38,  9 ;  Scott  v.  Colmesnil,  7 
J.  J.  Marsh.  418.)  This  the  court  conceded ;  but  said  that  it  would  be  equally  so  if  in 
favor  of  the  plaintifis— and  the  defendants  having  released  him  from  contribution,  it 
was,  in  respect  to  the  verdict,  a  case  of  balanced  interest.  (Wilson  v.  Hirst,  4  Barn* 
k  Adolph.  76a)  The  release,  aa  there,  must  be  by  all  the  defendants.  One  cannot 
release  lor  himself  and  copartners,  inter  se;  (Bill  v.  Porter,  9  Conn.  Rep.  38,  39,80;) 
and  there  muat  be  mutual  releases;  one  from  the  defendant  ak>ne  will  not  do.    (Wil* 
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■cm  ▼.  Hii«t»  nipra.    Bteok  ▼.  Marvin,  f  ftaB^k.  Eep.  198.    M'Coy  y.  I^ghtaei^  S 
Watts,  547,  361.) 

*"  It  18  true,^  says  WHIiama,  J.  in  Bill  v.  IPorler,  9  Conn.  Rep.  S8,  ^'  that  ik  judf^ 
ment  is  not  against  bim,  [the  witness]  oor  does  execution  issue  against  tm ;  hit  by 
virtue  of  that  judgment,  the  partnerriiip  efleets  may  be  taken  in  ezeeutioo,  in  tbcMne 
manner  as  if  all  the  partners  had  been  made  deiendants."  Qjuere,  unless  be  be  bubA  m 
the*process,  and  pursued  as  a  jomt  debtor.  (Carter  v.  Connelt,  1  Wba rt.  Rep.  Stt,  M, 
9  id.  549,  561,  S,  a  C.)  In  Black  ▼.  Marrin,  supra,  the  court  said  *«  the  joint  fuidi 
wiH  be  decreased  by  an  execution  against  either.''  (M'Coy  v.  Ligbtner,  supiti  &  F.) 
Bagley  ▼.  Osborne,  9  Wend.  597,  cited  ante,  note  963,  p^  866,  sboold  also  have  bees 
mentioned  as  a  case  of  mutual  releases ;  and  in  WiHings  v.  Gonseqim,  cited  in  note  88^ 
p.  95,  and  note  969,  p.  966,  from  1  Pet.  C.  C.  Rep.  801,  tlie  witneas  not  only  took  i 
release,  but  aasigned  his  interest  in  the  subject  matter  of  the  suit  to  fais  oppsitseft. 
But  the  witness  was  in  that  caSe  a  party.. 

Tet  there  are  sereral  cases  in  which  a  release  from  partners  defbndsnt,  to  aooiber 
partner  not  sued,  has  been  ak>ne  holden  sufficient.  That  was  so  in  Le  Roy,  Btx- 
ard  &  Co.  r.  Johnson,  also  cited  in  note  969,  from  9  Peters,  186.  Set  id.  p.  194, 
per  Washington,  J.  for  the  reason ;  which  is,  that  the  witness  being  releised  frasi 
contribution  to  the  defendant,  his  copartner  was  interested  to  procure  a  recmreiy 
against  and  satisfactjon  from  him,  and  so  discharge  hiinself ;  not  noticing  that  a  verdict 
Ibr  the  defendant  would  work  the  same  eflect,  nor  that  a  recovery  would  diminish  the 
flmd.  Other  cases  are  to  the  same  effect  (Wilson  v.  Smith,  5  Yerg.  879,  9S8, 406. 
WiHings  v.  Consequa,  supra.)  The  reasoning  in  Bagley  v.  Osborne,  u(  supn,  g(M» 
to  the  same  point ;  and  a  late  M.  S.  case  decided  by  the  supreme  court  of  New-York, 
expressly  adopts  the  release  of  the  defendant  alone  as  sufficient.  The  qoestioa  «%«  a 
good  deal  discussed  in  Carter  v.  Connell,  1  Whart.  Rep.  899,  598,  and  9  id.  549, 561, 
9,  S.  C.  wherein  the  process  was  against  sll  the  partners,  but  returned  fian«ft  tasealai 
as  to  the  witness,  who  was  released  by  his  alleged  copartners.  It  sppears  ky  1 
Whart.  Rep.  569,  that  a  statute  of  Pennsylvsnia  leaves  a  partner  itill  liable,  though 
not  served  with  process  in  the  cause.  In  New-York,  the  joint  property  wouM  be  fiaWe 
to  execution  in  such  a  cato,  as  if  all  had  been  brought  into  court.  In  1  Whart  Rep. 
998,  it  is  said  "judgment  in  favor  of  the  plaintiff  would  authorize  a  payment  of  thii 
debt  by  the  defendants  out  of  the  partnership  funds,  or  it  could  be  enforced  by  execu- 
tion, which  would  not  be  the  case  if  the  plaintiff  failed."  If  the  witeeso  be  not  osaied 
in  the  suit,  and  if,  as  is  holdeu  by  several  esses,  it  comes  to  be  clearly  established  cfaat 
a  verdict  either  way  in  a  suit  against  the  others,  individuaiizes  the  debt,  and  forever 
discharges  the  witness,  the  question  upon  his  competency  on  a  ivlease  to,  though  not 
from  him,  may  receive  a  different  determination,  even  by  those  courts  which  boM  fflo- 
tual  releaaes  to  be  necessary.  In  assumpsit  for  work  done  to  a  vessel  against  one  part 
owner,  another  part  owner  is  competent  for  the  defendant  on  being  reteased  by  bin. 
(Jones  V.  Pntchard,  9  M.  &  Wei.  199.) 

Another  position  in  which  a  partner  may  sometimes  be  placed  is,  where  he,  beiaga 
dormant  partner,  the  suit  is  brought  by  the  known  and  active  partner  alone  for  a  joint 
debt '  The  dormant  partner  has,  in  such  s  case,  sometimes  been  received,  od  releas- 
ing his  interest  to  the  plaintiff,  as  competent  for  him.  (Ward  v.  Lee,  18  Wend.  41, 
45.    Curcier  v.  Pennock,  14  Serg.  fe  Rawie,  61,  54.    Ante,  note  88,  p.  96.)    Tlsi» 
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boweiFer,  it  denied  ioQther  casiM,  and  apparently  on  very  atroog  ground ;  beetuae  the 
fund  (or  payment  of  their  joint  debts  will  not  only  be  inoreaaed  by  the  recovery ;  but 
the  witness  is  liable  to  the  defendant  for  costs.  (Pickett  v.  Cloud,  1  Bail  86^  4,  5.) 
In  a  very  peculiar  case  the  interest  of  a  partner  off  the  record  was  much  examined, 
and  found  to  be  balanced  ;  and  he  was  therefore  received  as  competent.  (Gregory  r. 
Dodge,  4  9aige,  657 ;  14  Wend.  59S,  6(tt,  604,^0.  S.  C.  on  appeal.) 

Note  109,  p.  114.— Of  the  ineompeteney  ariiingfram  the  witness^  tenimony  tending 
to  create^  increase  or  prevent  the  diminution  of  a  fund  in  which  he  is  inter' 
eated^ 

That  where  the  efied  of  a  witness'  testimony  will  be  to  create,  inoreaae  or  avoid 
the  dtminiition  of  a  fund  in  which  he  has  an  interest,  he  is  incompetent,  was  illustra- 
ted by  many  cases  at  note  108,  p.  114,  and  see  Hillhouse  v.  Smith,  5  Day,  49S.  The 
cases  are  quite  uniform  ss  to  the  principle ;  but  not  entirely  so,  in  its  application. 
Thus  a  bunkrupt  cannot  testify  for  his  assignees,  unless  he  release  his  albwanoe. 
(Schneider  v.  Parr,  Peake's  Add.  Cas.  66.  Dixon  v.  Purse,  id.  187.  Coit  r.  Owen,  8 
Desauss.  I^.  Repi  175.)  A  distributee  of  a  testator  or  intestate  is  incompetent  for 
the  executor  or  administrator,  in  a  suit  against  him  as  such.  ( Allington  v.  Bearcrof^ 
Peak.  Add.  Cas.  813.  Dunninglon's  ex'r  v.  Dunnington's  adm'x,  3  Harr.  &  John. 
979.  Scott  V.  Young,  4  Paige,  543,  4.  Caperton  v.  Callison,  and  Terry  v.  Belcheri 
infra.  Brown's  executors  v.  Durbin's  administrator,  5  J.  J.  Marsh.  170, 1 74.)  Yet  in 
an  action  against  an  executor,  one  entitled  to  an  annuity  under  the  will,  which  was 
o?  course  a  charge,  and  depended  for  its  very  existence  on  the  fund,  was  holden  com- 
petent for  the  defendant  by  the  K.  B.  in  Noel  v.  Davis,  5  Barn.  &  Adolph.  96.  The 
court  said  \t  was  not  distinguishable  from  Paull  v.  Brown,  6  Esp.  N.  P.  Cas.  84. 
That  was  trover  by  an  administrator;  am]  a  credit  o/  of  the  estate  was  offered  for 
the  plaintiff.  Macdonald  B.  received  him,  saying  it  was  not  distinguishable  from  an 
action  by  a  party  in  hia  own  right,  wherein  it  nev^r  was  heard  that  his  creditor  *was 
an  objectionable  witness.  And  see  Russell  v.  Sprigg,  10  Lou.  Rep.  (Curry)  484,  5, 
per  Martin,  J.  But  is  there  not  a  plain  difference  ?  Before  the  debtor'a  death,  the 
liability  is  personal ;— «Aer  his  death,  the  fundy  the  estate  dUmCy  is  liable,  on  which 
thedebttf  of  the  deceased  are  cast  as  a  lien.  The  cases  above  cited  from  Peake's 
Add.  Cas.  seem  most  clearly  to  be  correct  in.principle,  and  will  be  found  sustainable 
by  an  almost  unbroken  line  of  English  and  American  authority.  (See  notes  108  and 
109,  p.  1 14  to  1 19.  See  also  Paull  v.  Mackey,  8  Watts,  1 10, 184.  Willis  v.  Dun,  1 
Wright,  188,  4.  Cleverly  v.  M'Culiough,  3  Hill,  445.)  One  who  sold  his  stock  in  a 
turnpike  company  with  a  guaranty  that  it  should  bring  the  par  price,  was  held  incompe> 
tent  as  a  witness  for  the  company.  (Grayble  v.  York,  &c.  Co.,  10  Serg.  &  Rawie,  369.) 
In  assumpsit  as  sail  maker  against  a  prise  agent,  for  the  plaintiff's  share .  in  the  pro- 
ceeds of  a  captured  vessel ;  the  capuin  waa  held  competent  for  the  defendant  to  re- 
duce the  amount  of  the  plaintiff's  recovery  to  the  share  of  a  common  saibr ;  inas- 
much as  the  captain's  share  was  fixed  by  ac|  of  congress.  (Murray  v.  Wilson,  1 
Binn.  581, 588.)  The  witness  had  retained  and  agreed  to  pay  the  plaintiff's  attorney, 
and  had  a  promise  of  the  plaintiff  that  the  avails  of  the  suit  should  be  applied  to 
discharge  his  debt  against  the  plaintiffl  ^e  was  excluded  for  the  last  rea* 
ion.    (Benedict  v.  Brownson,  Kirb.  70.)    Qiiere,  whether  the  first,  viz.  iiabili-^ 
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ty  to  the  attorney,  was  not  the  true  ground,  (Bell  v.  Smith,  7  Dowl.  b  Rjlud,  946; 
5  Btm.  k,  Cren,  188,  S.  C.,)  and  whether  the  reason  giTen  was  more  than  tntnterett 
in  the  question.    (Ante,  note  109,  p.  119.)    In  trover  by  an  executor,  for  a  ooaver- 
aion  subsequent  to  hfs  testator's  death,  a  legatee  was  held  a  competentwitamfcr  the 
plaintiff,  on  the  ground  that  it  appeared  that  the  recovery  was  not  necessary  to  tender 
the  estate  adequate  to  the  payment  of  his  legacy.    (Carlisle  ▼.  Barky,  8  GreeiilSO. 
See  Richardson  v.  Freeman,  6  Greenl.  57.)    Though  the  witness  offered  for  tbe 
plaintiff  have  a  promise  from  bim  that  the  money  recovered  shall  be  paid  to  the  wit- 
ness for  a  debt  due  him  by  the  plaintiff,  yet  the  witness  is  competent  ibr  the  plainti£ 
(Seaver  v.  Bradley,  6  Greenl.  60.)    There  must  be  an  assignment  of  the  fund  lo  be 
recovered,  to  the  witness,  or  something  equivalent,  as  an  order  on  the  attorney  to  pty 
the  witness,  &c.  in  order  to  disqualify  him.    (Seaver  v.  Bradley,  6  GreenL  68,  4,  per 
Mellen,  C.  J.  and  the  caaes  there  cited.    Ante,  note  109,  p.  119,  S.  P.)    In  trover  or 
trespass  by  the  bailee  against  a  stranger,  the  baibr  b  not  competent  for  the  plaiDtiff; 
becauae  the  bailee  recovers  the  value  beyond  his  own  interest  for  the  use  of  the  beibr, 
thus  creating  a  fund  for  his  benefit,  unless  indeed  the  property  tortiously  taken  bj 
the  defendant  has  been  returned  to  the  plaintiff.    (Cbestney  v.  St  Clair,  I  N.  Hamp^ 
ftep.  189,  190.)    A  paid  legatee,  who  was  released  by  the  executor,  was  held  ia* 
competent  for  him  at  the  suit  of  a  creditor,  tbe  will  providing  that  the  legacy  sbonki 
abate,  if  the  assets  proved  insufficient.    (Hedges'  ex'rs  v.  Boyle,  8  Halet  66.)  It 
was  said  the  creditors  still  had  a  lien  on  the  subject  of  the  legacy  in  the  legatee^ 
hands.    It  was  a  specific  legacy.    It  was  also  added  that  the  record  would  be  evideoee 
against  the  legatee.    (Id.  70, 1 .)    In  the  same  case,  for  the  reason  that  debti  would  be 
a  lien  on  the  land,  devisees  of  a  contingent  remainder  in  land  were  exdaded  as  wit- 
nesses to  defeat  the  recovery  sgainst  the  executor.    In  debt  against  tbe  admiaistnh 
trix  of  one  of  two  joint  obligors,  the  widow  and  dlstribotee  of  the  other  was  held 
to  be  a  competent  witness  for  the  defendant.    The  court  said,  if  interested  at  all,  it 
was  in  fsvor  of  the  plaintiff.    (Braxton's  adm'x  v.  Hilyard,  9  Munf.  49,  62.)    la  debt 
on  an  administration  bond,  a  distributee  is  incompetent  for  the  plaintiff    He  is  him* 
self  the  real  plaintiff.    (Ordinary,  &c.  v.  Bracey,  3  Bay,  549.)    In  assumpsit  sgaiast 
the  defendant  as  executor  de  ton  tort,  a  distributee  was  held  inadmissible  as  a  witnea 
for  the  plaintiff.    (Anderson  v.  Primrose,  Dudley,  916.)    A  creditor  of  A.,  the  latter 
having  assigned  for  the  benefit  of  his  creditors  generally,  is  not  a  competent  witnesi 
to  impeach  a  claim  which  is  adverse  to  the  assignment.    (Bates  v.  Coe,  10 Conn.  Bep. 
980.)    Where,  in  an  action  on  an  administration  bond  by  the  state  founded  on  tbe 
alleged  foct,  that  there  is  no  next  of  kin  within  such  a  degree  of  consanguinity  to  the 
intestate  as  to  be  entitled  to  the  residuum,  B.  who  claimed  to  be  such  next  of  kin,  was 
held  an  mcompetent  witness  for  the  defendant  to  prove  that  facL    (Stafe  v.  Gfcea- 
well,  4  Gill.  &  John.  407.)    The  husband  of  a  distributee  was  held  incompetent  at  a 
witness  for  the  estate  of  the  intestate,  (Caperton  v.  CalTison,  1  J.  J.  Manb.  396,  70 
and  this,  though  his  wife  lived  and  dealt  separately,  and  each  was  under  bonds  not  to 
Interfere  with  the  property  of  the  other.    (Terry  v.  Belcher,  1  Bail.  568.)    The 
creditor  of  an  insolvent  was  held  incompetent  to  testify  in  favor  of  his  assignees  in  a 
suit  by  them  to  recover  a  debt     (Cleverly  v.  M'Culbugh,  9  Hill,  445.)    So  of  one 
who  was  held  out  as  a  partner  of  tbe  inaolvent,  [bankrupt,]  for  a  recoveiy  would 
diminish  his  liability  to  creditors,  by  increasing  the  fund  of  the  baidLrupt  partner. 
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(Holland  v.  ReeTes,  7  Carr.  &  Payne,  86.  Ste  also  Bank  of  Alabama  v.  M'Dade,  4 
Porter,  95!e.)  In  trover,  for  property  claimed  by  the  defendant  as  executor,  a  legatee 
waa  held  ineompetept  for  him.  Semb.  from  the  opinion  of  the  court,  he  was  a  residu- 
ary legatee.    (Dimond  y.  M'Dowell,  7  Watts,  510,  619.) 

The  main  difference  between  the  cases  lies  in  what  shall  be  deemed  proof  of  such  a 
direct  and  certain  interest  as  to  disqualify  the  witness.  Some  cases  hold  him  at  once 
disqualified ;  and  do  not  stop  (o  inquire  into  the  state  of  the  fund  in  the  first  instance, 
as  whether  it  would  be  solvent  or  sufficient  actually  to  benefit  the  witness  by  its  in- 
crease, or  injure  him  by  diminution.  (See  cases  at  note  108,  p.  114  to  119,  passim. 
M'Kinney^sex'rsv.  M'Kinney'sadm'rs,  9  Stew.  Rep.  17.  Hillhouse  v.  Smith,  6 
Day,  4S9,  4S8,  per  Mitchell,  Ch.  J.  M'Kinney,  J.,  in  Finks  v.  English,  S  Blackf. 
139.)  Others  demand  an  inquiry  into  the  atate  of  the  fund  in  the  first  instance, 
with  proof  that  the  increase  or  diminution  will,  in  fact,  be  material  to  the  witness. 
(Barclay^  assignees  v.  Carson,  9  Hayw.  948.  Leary^s  ex'rs.  v.  Littlejohn,  1  Murph. 
406.  Boyer  v.  Kendall,  14  Serg.  &  Rawle,  178.  Toust  ▼.  Martin,  8  Serg.  &  Rawie, 
497.  Edgell  v.  Bennett,  7  Verm.  Rep.  584,  6.)  And  others  require,  that  if  the  fund 
can  be  in  truth  no  probable  benefit  to  the  witness,  this  should  be .  proved  by  the  party 
producing  him.  (See  oases  in  note  108,  p.  114  to  119,  passim.  Morris'  admV  v. 
Bills,  1  Wright,  848,  and  see  Williams  v.  BaMwin,  7  Verm.  Rep.  508.) 

A  creditor  of  the  estate  was  held  competent  for  the  administrator  plaintiff,  because 
it  did  not  appear  affirmatively  that  he  would  be  benefitted  by  the  recovery,  it  not 
being  shown  that  the  estate  was  otherwise  insolvent  (Boyer  v.  Kendall,  14  Serg. 
&  Rawle,  178.  Youst  v.  Martin,  8  id.  497,  S.  P.)  The  competency  of  the  creditor 
IS  laid  down  by  these  cases  almost  as  unqualifiedly  as  in  Noel  v.  bavis,  supra.  So 
of  a  specific  legatee.  (Leary's  ex*rs  v.  Littlejohn,  1  Murph.  406.  Torrence  v.  Gra- 
ham, 1  Dev.  &  Bat.  984, 6.) 

NovB  116,  p.  195;  Nors  196,  p.  189 ;  Notb  987,  p.  958 ;  Note  940,  p.  954.— Q/*  a 
eorperaiar  a$  a  wUneufor  hit  eorporaUon. 
By  a  decided  balance  of  the  cases  stated  in  the  notes  last  above  cited,  it  will  be  per- 
ceived that  a  corporator  of  a  state,  county,  town,  village,  or  other  corporation  formed 
for  municipal  purposes,  is  a  competent  witness  in  behalf  of  his  corporation,  in  respect 
to  corporate  claims,  or  liabilities  of  all  kinds,  if  he  have  no  personal  interest  beyond 
that  of  a  corporator.  The  rule  is  well  expressed,  with  lis  principle,  in  Willcock  on 
Municipal  Corporations,  p.  146,  §  850;  and  see  per  Walworth,  C.  in  llie  matter  of 
Kip,  1  Paige,  601,  618.  The  doctrine  has  been  applied,  by  the  following  cases,  to 
the  corporator  of  a  town :  Canning  v.  Pinkam,  1  N.  Hamp.  Rep.  858,  Smith  v. 
Barber,  1  Root,  907,  8,  Eustis  v.  Parker,  1  N.  Hamp.  Rep.  978,  which  refers  to  and 
considers  numerous  English  and  American  cases;  to  an  inhabitant  of  an  incorporated 
village,  (Trustees  of  Watertown  v.Cowen,4Paige,  510,  518;)  again,  to  a  corpo- 
rator of  a  town,  (Orange  v.  Springfieki,  1  South.  186,  Schenck  v.  Corshen  County 
Collector,  1  Coxe,  189,  Fuller  v.  Hampton,  5  Conn.  Rep.  416,  Pond  q.  t.  v.  Sage,  1 
D.  Chipra.  960,  Mayor  and  Aldermen  of  Jonesboro'  v.  M'Kee,  9  Yerg.  167,  Doe,  ex 
dero.  Jackson,  v.  Commissioners  of  Hillsborough,  1  Dev.  &  Batt.  177 ;)  to  members 
of  charitable  corporattons,  (Methodist  Church  v.  Wood,  1  Wright,  19;)  of  a  civil 
distriel  charged  with  the  support  of  the  poor,  (State  v.  Davidson,  1  Bail  85 ;)  lo 
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inbabittsCi  of  a  eonoty,  (Board  of  Justices  of  Burlington  ▼.  Fennhnove,  kte  oooKy 
OQll«ctory  1  Coxe,  190;)  to  the  inhaUUnts  of  a  city,  (Mayor,  fee.  ▼.  ^rig^t,  ft 
Porter,  880,  Maya^Ue  v.Sbuta,  8  Dana,  10,  Van  Wormer  v.  The  Mayor,  kc  of 
Albany,  15  Wend.  963 ;)  and  to  eorporators  of  parishes  and  school  distridi,  (Coa- 
gregational  Society^  Uc  t.  Peny,  6  N«Uampi  Rep.  164.)  The  contrary  doctrine 
waa  formerly  beld  in  YermoDt.    (Chester  v.  Rockingham,  Brayt  339.) 

In  conseqaeBoe  of  the  doptrine  being  left  questtonable  by  the  cases  at  eonmoskw, 
aa  in  Pennsylvania,  (Coounonwealth  v.  Keighler,  Whart.  Dig.  830,  pi.  710^  Sded., 
Commonwealth  v.  Baird,  4  Serg.  fc  Rawle,  141,)  it  is  sometimes  declared  by  stitute. 
(Tbornbury  v.  Directors  of  the  Poor,  fcc.  13  Serg.  &  Rawle,  110.  M'Farlaod  r. 
Commiasioneia  of  Moyamenaing,  18  Serg.  fc  Rawle,  397.  Van  Wormer  ▼«  Tbe 
Mayor,  &c  of  Albany,  16  Wend.  363,  368.  I  R.  S.  876,  3d  ed.  §  4.  Doe,  ex  d» 
Higgs,  V.  Cockell,6  Carr.  jb  Payne,  535.) 

In  an  action  by  a  road  commissioner,  in  hia  owi»  name,  on  a  bond  for  work  gifn 
to  hia  predecessor,  the  latter  waa  beld  a  competent  witness  f4>r  the  plaintifil  (Coz  t. 
Way,8BlacVf.l43,  145.) 

The  general  result  of  the  cases  is  well  expressed  by  the  sup.  court  of  Ofaiok  ii 
Methodist  Episcopal  Church  of  Cincinnati  v.  Wood,  (5  Ham.  588,  4.)  *<  Id  esM 
where  corporations  of  a  pfiWff  tutfure,  comprehending  the  divisiona  of  the  stale,  or 
institutions  for  charitable  or  pious  purposes,  such  as  counties,  towns,  school  districts, 
religious  or  charitable  societies,  are  parties  to  the  record,  or  intereated,  the  membert 
of  the  corporation,  having  no  individual  interest,  are  competent  witoesBCS."'  Aod 
see  per  Hitchcock,  J.  in  Msyor,  &c.  v.  Wright,  3  Porter,  385.  Time  sd- 
judged  eases  which  present  any  difficulty  in  reaching  this  result,,  are  weU  cooiider* 
ed  by  Johnson,  J.  in  State  v.  Davidson,  (1  Bail.  35,  36  to  38.)  See  also  Laoeum  t. 
Jiovell,  9  Bing.  465,  though  the  English  cases  are  by  no  meana  to  be  considered  ss 
going  the  length  of  the  above  doctrine.  Rated  inhabitants  or  members  of  municipal 
corporations,  are  still  excluded  there  independently  ^of  certain  sututes.  (Totha  v. 
Hooper,  1  Mood.  &.  Rob.  393.  Oxenden  v.  Palmer,  3  Barn.  &  Adolph.  896.  Rex 
y.  Bishop  Auckland^  1  Adolp.  &  Ellis,  744.  Davis  v.  Morgan,  1  Tyrwfa.  457.)  Tbejr 
are,  as  heretofore,  adoiissible  if  not  a€tualhf  rated ;  but  merely  liable  to  be  so.  (Per 
Bayley,  J.  in  Maraden  v.  Stansfield^  7  Barn«  &  Cress.  815.  Doe,  ex  dem.  Hobbi,  v. 
Cockell,  4  Adolph.  &  Ellis,  478.) 

If  the  corporation  be  for  private  purposes,  as  a  bank,  turnpike  company,  kc  (Rob* 
ertson,  C.  J.  in  Maysville  v.Shultz,d  Dana,  18,  14,  Methodist  Church  r.  Wood,  t 
Wright,  13,)  or  the  corporator  be  offered  to  eatablish  some  private  right,  beiie6eial 
to  himself,  lie  is  incompetent  in  behalf  of  his  corporation.  (See  the  caaes  in  the  ssme 
notes  above  cited,  psssim.  Per  cur.  in  Ektstis  Vb  Pinkaro,  1 N.  Hamp.  Rep.  375.  Wil- 
liams, J.  in  Mayor,  &c  v.  Jonesboro',  3  Yerg.  167, 169.)  This  doctrine  was  applied 
to  the  corporator  of  a  turnpike  company,  though  he  had  sold  his  stock ;  for  be  hsd 
guaranteed  that  it  should  bring  the  j»ar  price  to  the  vendee.  (Grayble  v.  York,  fcc 
Co.  10  Serg.  &  Rawle,  869.)  k  was  held  generally  applicable  to  the  atockhoUerof  a 
bank,  though  held  that  he  might  be  awom*  to  prove  himaelf  the  past  or  present'de- 
pository  of  the  corporate  muniments.  (Unk>n  Bank,  &c  v.  Ridgeley,  1  Uarr.  ft 
Gill,  334,  408.)  So  the  rule  is  aj^Ucable  to  the  incorporated  society  of  Shakers ;  far 
whom  the  deacons  ara  trustees^  Tet  to  disqualify  a  member,  the  act  in  respect  fo 
which  he  is  called  to  testify  oximt  have  been  performed  by  them  aa  trustees.    And  in 
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aauevh0ietbey«ii9«HedMiuv«tMttefnpi9qiBfafir  of  the  mtcittj  lor  hficpvivitd 
debt,  nDQlhervirlieawitnefleiQrthefRf  (Riehar^n  ▼.  Fr««roaD,  6  CrreeoL  91  ^ 
56,9.)  A  mere  tnisleeof  a  aaiuigibfllii^  not  being  either  a  fflookhold^  Qr<lepoiitQr» 
WB8  held  a  ocaapeteDt  witoeeB  foe  the  ioatitatievu  (Middletowo  Savinge  Bank  v, 
Baias,  .1 1  Coom  JRep.  fiilft.)  But  the  tmalee  wi  corpoi^tor of  a  private  incorporatioii 
forcBBbaokuogmeadowe,  wa#  held  iaoenQpetea^  for  the  plaiiMiA  4a  an  iK^tiOD  to  re^ 
cover  an  aaaeenaent    (Crooer  v.  Iielaa4»  4  WharU  13^ 

The  reauk  of  the  oaaea,  aa  to  the  oompeteacy  pf  ^vi^te  oerponilmi  ii  wcil  euoi^ 
med  up  by  the  aupreiae  court  of  Ohio  in  Methodiat  Church  of  ^ioeinDati  ^v.  Wood, 
supra.  "  Wheie  corperationa  of  a  private  aature  iiiBtltuied  for  (speaial  purpoaea  iiod 
private  emolument*  auch  aa  banka,  inauranee,  turnpike  and  cKQal  ooiqpaaiea,  hriag 
auit,  ihe  iotereat  of  the  oorporatora  ia  directs  and  tkey  are  incpiapeleot  to  teati&  ia 
auppert  of  their  claim."    Of  coaraej  it  ia  the  aame  where  thf  corporation  ia  a  dc 


NoTK  117,  p.  136.  Of  the  eon^eney  of  a  tethieaf  teAote  tnterett  ue^puUheiweenthe 
panie$;  andnutaneeiin  tphich  it  htu  been  holdeny  or  denied  to  he  equfli. 
That  the  witaeaa  ia  not  iocoeapetent  where  hie  io  tercet  ia  equal  belween  the  partiea, 
aee  note  117,  p.  136.  (Uarwood  v.  Murphy,  9  Halat  315.  Wright  v.  Nichola,  1 
Bibb,  398.  Eeed  v.  McGrew,  1  Wright,  105.  Potter  v.  Burd,  4  Watta,  15,  90. 
Benedict  v.  Hecox,  18  Wend.  490, 503.  Faaoourt  v.  Bull,  1  Bing.  N.  C^  601.  Wooda 
V.  Skinner,  6  Paige,  76.)  Other  caaea  of  balanced  iotereat  are  the  fiUlPHiag.  h^ 
ejecunent  between  two  cJaimanta  by  deed  with  geneval  warranty  from  4^.,  jhia  widow 
waa  held  coaopeteut  for  either.  (Brindle  v.  J^cUvaiof?,  10  Serg.  fc  RawWj  3830  In 
trover  by  ftie  aaaigneea  of  the  wUneaa,  ip  truai  to  pay  hie  debta,  and  relujin  the  aiifplui} 
againat  hie  creditor  who  claims. to  hold  the  gooda  in  virtue  «if  a  lien  foe  hia  debt,  the 
witneaa  ia  competent  for  either  party.  (Jaeoby  v.  LauaaaU,  6  $e«g.  fc  Rawle,  300^ 
Uuw  far  the  doctrine  that  a  complete  remedy  ever  aha|l  wocka.belaoce  will  be  caniedi 
is  doubtful.  It  ia  o{  modern  origin ;  and  haa  been  denied  by  the  older  ceaee.  (See  pec 
Milla,  J.  in  Shelby  v.  Smitb'a  heira,  %  A.  K.  Marah,  507.  Bui  aee  aeveral  caaea,  infra, 
io  thia  note.)  Thua  the  witneaa  received  payment  for  land  from  the  defendant  in 
ejectment,  by  a  note  endoraed  by  A.,  under  an  i^eement  that,  if  the  defendant  failed 
io  hia  defence,  the  witneaa  abould  reAjnd,and  look  to  A.  £br  the  money;  though  the 
latter  wee  perfectly  able  to  pay,  yet  the  witneaa  waa  held  incompetent  kit  the  defend* 
ant  (Owen  v.  Maoo,  %  Day,  899.)  The  reaaoning  of  the  ooqrt,  (p«  40S  to  405,)  ia 
certainly  very  atrong,  on  authority,  againat  the  whole  doctrine*  Though  the  witneaa' 
intercet  be  balapced  aa  to  the  principal  aum  in.  question,  yet  if  he  be  liable  to  the  party 
ofieriog  him,  forcoata,  and  not  to  the  other,  thiadeatroya  the  bateoce,  and  renders  him 
incompetent  (Beach  v.  Swift,  SlCona.  Rep.  369,  375.  Bill  v.  Porter,  9  id.  33,  39. 
Barnwell  v.  Mitchell,  3  id.  101,  5,  6.  Seymour  v.  £(«rvey,,U  id.  375.)  In.aasump- 
aita^inat  a  ^ip  owner,  for  money  advanced  to  the  maater,  for  which  he  had  drawn 
hia  bill  on  the  defendant,  the  roaater  waa  held  competent  for  the  hitter,  aa  being  indif- 
ferently liable  to  either  party.  (Peacadillea  v.  IJarrj^,  8  Greefd.  398.)  But  aee  ante, 
note  106,  p.  113.  In  aaaumpait  by  A-  agfiioat  C,  for  goodp  deliv^ed  to  B.  oa  C.'a 
order,  B-  ia  a  competent  witneaa  ibr  the  plaintiff.  (Cochrau  v.  Qa waon,  1  Milea,  1|76, 
8.)    The  defendmit,  aa  beiliS  of  0.,  distraiaied  and  aold  hit  teiMMSt  Brpoka',  gpod^  nod 
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ptidtheaTiilstoC.    Then  the  plamtiffioed  the  baaiff  for  the  sKmey^bgeanKlhoob 
had,  prior  to  the  distrefls,  mortgaged  the  aaoie  gooda  to  the  plamti£   HeU,  that 
Brooka  waa  a  competent  witneas  for  the  plaintiff,  aa  hmg  indifferently  liaUe  tobio  for 
hia  mortgage  debt,  or  to  the  landlord  for  the  rent,  according  to  the  event  oftbeeoiiiest 
(OTarrell  v.  iNance,  S  Hill,  484.)    In  one  caae  the  action  being  agaiut  one  of  two 
makeia  of  a  note,  the  anrety,  the  lother  maker,  hia  principal,  waa  held  to  be  a  ooaipe- 
tent  witnesa  for  the  defendant,  the  court  aaying  hia  interest  waa  balanced.   (Fne- 
man'a  Bank  t.  RoQina,  1  Shepl.  808,  805.)    But  qnere,  for  he  would  be  liable  to  the 
aurety  for  coatB.    See  the  text,  p.  63,  and  ante,  note  107,  p^  HS;  alao  note  lOS,  p. 
110,  in,  and  note  118,  p.  ISS.    In  Ferryman  v.  Steggall,  5  Car.  &  Payne,  197,  the 
method  directed  hy  Gaaeiee,  J.  waa  for  the  surety  to  releaae  the  prindpel  froiD  the 
€fMs  <miy.    One  aella  gooda  with  warranty  to  both  parties);  he  ia  a  competent  wiuiea 
for  either.    (Jonea  v.  Park,  1  Stew.  Rep.  419.)    And  ao  of  a  mortgage  of  the  goodi 
forfeited  to  one  party,  and  a  sale  to  the  other ;  for  if  the  vendee  recover,  the  wittieai 
will  be  liable  to  the  mortgagee  for  the  value.    (Butler  v.  Tufts,  1  Shepl.  301)   Al- 
though, in  an  action  against  one  of  two  alleged  joint  debtors,  the  one  not  sued  is  ia* 
competent  for  the  plaintifi^  aa  a  witneaa  to  charge  the  defendant,  yet  where  the  htter 
has  agreed  with  the  witneaa  to  pay  the  whole  debt,  thia  creates  a  bahnoe,  ia  respect 
to  the  witneaa'  remedy  over.  (Nelson,  J.  in  Gregory  v.  Dodge,  14  Wend.  60S,  et  seq. 
aa  explained  by  him  in  Lake  v.  Auborn,  17  Wend.  19.)    Preponderance  of  difBeoltyis 
not  received  to  determine  the  balance  either  in  England,  or  in  this  country.   (Id.  p^ 
605.    4  Paige,  657,  S.  C.)    In  thia  laat,  the  case,  as  considered,  waa,  that  two  pei^ 
sons  only  fiksd  a  bill  to  account,  the  defondaota  insisting  that  A.  waa  the  coophinsot's 
partner,  and  introducing  a  set-off  against  all  three.    Held,  that  A.'8  krterest  stood 
equal  between  the  parties;  and  eo  he  waa  a  competent  witoeas  for  the  defentoUL 
In  replevin,  the  plaintiff  claimed  by  aale  from  W^  who  awore  that  he  had  bongfat  the 
goods  of  the  defendant,  but  had  not  paid  for  them.    W.  waa  received  as  a  wHoess 
for  the  plaintifl^  and  Weaton,  J.  who  delivered  the  opinion  of  the  court,  said  be  was 
competent  for  either  party,  being  liable  to  the  plaintiff  on  his  warranty,  or  to  the  de- 
fendant for  the  price,  accordingly  aa  the  plaintiff  or  defendant  shouM  fail  in  the  boiC. 
(Eldridge  v.  Wadleigh,  S  Fairf.  S71.)    We  have  aeen  that  one  who  sells  with  wamQ- 
ty  to  each  party,  ia  indifferent  between  them ;  and  it  was  held  that  the  equipoise  is  not 
destroyed  by  the  circumstance  that  the  witness  haa  specially  indemnified  one  of  the 
parties,  by  giving  security.    He  is  still  a  competent  witneaa  for  that  party.    (Jones  v. 
Park,  1  Stew.  Rep.  419.)    In  a  suit  against  sureties,  the  principal  waa  offered  u  a 
witness  for  them ;  and  Gaselee,  J.  directed  him  to  be  releaaed  from  the  costs  oidy ; 
and  then  held  him  to  be  competent    (Penyman  v.  Steggall,  5  Car.  &  Payne,  197.) 
In  detinue  for  slaves,  by  the  mortgagee  againat  the  vendee  of  the  naortgagor.tbe  latter 
was  held  a  competent  witneas  for  the  plaintiff    (MiHer  v.  Dillon,  3  Monroe,  75.) 
We  adverted  above  to  the  question,  whether  a  remedy  over,  though  clear,  and agaiurt 
onf>  perfectly  solvent  for  what  the  witneaa  is  to  lose  by  a  determination  against  the  psrty 
calling  him,  would  create  such  an  equality  of  interest  aa  to  aa  ve  or  restore  his  competency. 
On  this,  wehavealready  seen,  the  cases  are  conflicting.  Walworth,  Ch.  expressed  i 
doubt  of  this  in  Brown  v.  Lynch,  1  Paige,  147, 167.  For  his  «>mpetency,  seeante,  note 
117,  p.  180,  ISl,  and  cases  there  cited.  Also  note  118,  p.  181.  Gregory  v.  Dodge,  14 
Wend.  698,  aa  explained  by  Nelaon,  C.  J.  in  17  Wend.  19.    Lake  v.  Auboro,  17 
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Wend.  18.  Against  it,  several  (nses  cited  in  note  107,  p.  118^  note  117,  p.  181,  and 
note  102,  p.  1 10.  Sbelhy  v.  Smithes  heirs,  2  A.  K.  Marsh.  504,  507,  Whitehouse 
V.  Atkinson,  8  Car.  &  Payne,  844.  The  question  is  very  fully  examined  in  Owen  v. 
Mai^n^  supra.  And  see  Safii)ld,  J.  in  Kennon  v.  McRea,  2  Porter,  898,  4 ;  also  Ken- 
dall V.  Field,  2  Shepl.  80,  82;  Schillinger  v.  McCann,  6  GreenL  864,  and  Allen  v. 
Hawks,  13  Pick.  79.  85.  Tliere  seems  to  be  little  or  no  difference  in  the  cases  that 
funds  in  hand,  i)f  the  witness,  or  a  deposit  of  a  sum  of  money  with  him  equal  to  his 
liabilrty,  wiH  restore  his  competency.  Ante,  note  117,  p.  131,  notb  269,  p.  265.  And 
in  a  late  case  in  the  court  ofcrrors,  N.  Y.,  it  washefd  that  where  one  of  several  sure- 
ties pays  the  whole,  and  sues  the  principal,  the  other  surety  is  a  competent  witness  for 
the  plaintiff;  for,  if  he  fail,  and  the  witness  be  made  liable  for  part,  he  still  has  a  rem- 
edy over  against  the  principal.  (Benedict  v.  Hecox,  18  Wend.  490,  503,  reasoning  of 
Paige,  senator,  on  which  the  case  turned.) 

It  will  have  been  observed  by  the  learned  reader,  that  the  principle  of  this  last  case, 
if  carried  out  to  its  full  extent,  will  subvert  those  cases  which  hold  that  a  surety,  not 
sued,  is  incompetent  as  a  witness  for  his  principal.  See  ante,  note  107,  p.  118,  with 
several  parts  of  this  supplement,  and  Leeds  v.  Leeds,  12  Conn.  Rep.  176; 

"Fhe  same  principle  will  also  subvert  the  rule  excluding  special  bail  and  other  judi- 
cial sureties;  see  ante,  note  270,  p.  271,  and  several  parts  of  this  supplement;  for, 
in  all,  there  is  a  remedy  over.  So  of  many  other  cases,  as  parties  to  bills  and  notes, 
joint  debtors  not  sued,  &c.  ^c*  See  ante,  note  117,  p.  180,  1,  and  several  parts  of  this 
supplement. 

Xhe  principle  will  also  very  much  enlarge  the  means  of  restoring  competency  by 
cotinter  security,  &c.  - 

Note  118,  p.  ,181 . — Of  the  tompetency^  in  retpeei  to  interest^  (ffapartji  toatnU  ofa^ 
ehange  or  fromiuory  note,  as  a  witnesi  in  a  mil  hHufeen  other  partiei  to  the  same 
paper. 
The  extent  to  which  one  party  to  a  bill  or  note  is  received  as  a  witness  between 
others,  was  considered  ante,  note  118,  p.  181.  ft  was  there  seen  that  the  courts  are 
not  consistent  in  their  decisiojis.  As  a  general  rule  he  is,  in  England,  a  competent 
witness,  for  he  is  equally  liable,  let  the  suit  terminate  as  it  will,  aAd  for  nothing  beyond 
the  face  of  the  paper;  not  for  costs,  unless  the  parly  for  whom  he  is  called  became  a 
party  for  his  accommodation,  or  he  has  otherwise  made  himself  iiable  by  some  special 
undertaking.  The  American  cases  mostly  come  short  of  that,  especially  as  to  the 
competency  of  a  drawer  or  endorser,  for  a  subsequent  holder.  We  are  inclined  to 
believe,  however,  that  there  is  a  tendency  to  the  adoption  of  the  English  rule.  True, 
the  holder,  by  a  recovery  and  jtffwfaciion, 'discharges  the  drawer  or  endorser;  but  the 
aame  thing  may  lie  said  as  between  a  plaintiff  in  tort  and  the  joint  wrong  doer  of  the 
defendant.  Yet  he  is  competent  for  the  plaintifl^  because  hon  eovstat,  that  the  plain- 
tiff will  proceed  to  obtain  satisfaction.  He  is  held  competent  in  England,  even  though 
the  mere  recovery  will  be  a  bar  in  his  favor.  (Abbott,  C.  J.  in  Blacket  v.  Weir,  5 
Barn.  &  Cress.  885.  Hall  v.  Curzon,  9  id.  646.  Ashurst,  J.  in  Walton  v.  Shelly,  1 
T.  R.  801, 2.  And  see  ante,  note  84,  p.  86 ;  note  85,  p.  91,  in  connpclion  with  p.  47  and  8 
of  the  text.  Wilde,  J.  in  Eastman  v.  Winship,  14  Pick.  47.)  In  case  of  the  drawer 
oi^  endorser,  too,  beside  the  verdict  in  favor  of  which  he  is  Med  to  testify  being  no 
TOL.L*  1»4 
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bar,  he^uBually  hae  a  remedy  over.  1  Saund.  on  PL  U  £v.  SI  5, 16,  who  speaks  oftbe 
remedy  over  as  one  reaaon.  This  was  commented  upon  and  repudiated  ssuosound 
liy  Saffold,  C.  J.  in  K^nnon  v.  M'Rea,  3  Porter,  893,  4.  He  added  at  p.  399,  that  the 
endorser,  on  the  holder  recovering,  would  probably  (and  of  thfa  tliere  seenn  to  be  no 
doubt,  Geoghegan  v.  Reid,  infra,)  be  entitled  to  ail  the  benefits  of  the  judgment  by 
right  of  cession  or  subrogation.  The  witness  was  therefore  iield  to  be  incompetent. 
The  question  was  much  and  ably  discussed  in  Reid  v.  Geoghegan,  1  lililes,  S04,5,6, 
(disp-ict  court  of  Philadelphia,}  where  the  English  rule  was  adopted.  But  the  joAg- 
ment  was  reversed  on  error,  by  the  supreme  court,  who  alsti  went  much  on  the 
ground  that  the  witness  was  aiding  to  obtain  a  judgment  to  which  he  was  entitled  by 
right  of  subrogation  or  subetituiion.  (Geoghegan  v*  Reid,  3  Wbart.  159,4.)  The 
rule  as  laid  down  by  Chief  Jui>tice  Safibld  in  Kennon  v.  M^Rea,  supra,  is,  that** as 
endorser  of  a  note  or  bill  is  incompetent,  in  respect  to  his  interest,  as  a  wimeas  in  favor 
of  a  subsequent  endorsee,  to  charge  any  party  to  the  instrument  whose  liability  is 
anterior  to  his  own."  It  is  not  to  be  denied  that  he  concludes  according  to  the  general 
current  of  American  cases  directly  upon  the  point.  They  certainly  eitlier  decide  or 
assume  that  neither  a  drawer  of  a  bill,  nor  a  prior  endorser  of  a  bill  or  note,  is  compe- 
tent for  the  holder,  In  an  action  against  any  other  party,  without  a  release  or  other 
discharge.  (Carroll  v.  Meeks,  3  Porter,  936.  Geoghegi^n  v.  Reid,  9  Wbart.  151. 
Juniata  Bank  v«  Brown,  5  Serg.  &  Rawle,  S96,  333.  Cropper  t.  Nelaon,  3  Wish. 
C.  C.  Rep.  135.  Cowles  v.  Harts,  3  Conn.  Rep.  516.  Brown  v.  Vance's  ex'ra,  S 
Monroe,  137.  Duncan  v.  Pindell,  4  Bibb,  330.  Per  Melleo,  C.  J.  in  Pingree  v.  War- 
ren, 6  Green).  457,  459.  Murray  v.  Marsh,  3  Hayw.  39a  Billingsly  v.  Knight,  3 
Tayl.  103.)  And  this  was  held  to  be  especially  so  where  the  wttneaa  bad  transferred 
the  note  in  payment  of  a  precedent  debt  to  the  plaintiff;  for,  on  failure  of  the  su\\,\he 
debt  would  revive.  (M*Ginn  v.  Holfnes,  3  WaiU,  131.  And  see  Wataon's  ex'is  v. 
McLaren,  19  Wend.  562,  per  Cowen,  J.)  What  we  mean,  therefore,  in  upcaking  of 
a  contrary  tendency  is,  that  a  multitude  of  other  cases  contain  principles  which, 
applied  to  the  drawer  or  endorser,  would  bring  him  whhin  tlie  English  rule.  Some  of 
these  we  have  just  noticed,  especially  the  principle  which  receivea  one  joint  wrongdoer 
to  testify  against  another,  though  the,  recovery  may  discharge  the  witness.  This  prin- 
ciple was  expressly  adopted  r^  Massachusetts,  in  Eastman  v.  Winahip,  stated  infra ;  and 
applied  to  a  party  whose  name  was  upon  a  pmmissory  note ;  the  court  thus  going  the 
whole  length  of  the  English  rule.  (Vid.  14  Pick.  47.)  And  see  Winship  v.  The 
U.  S.  Bank,  5  Pet.  529,  where  a  like  question  was  argued,  but  the  court  were  divided. 
No  case  pretends  that  the  verdict  in  th<^  pending  cause  can  be  used  as  evidence 
for  or  against  the  witness;  and,  with  deference,  we  do.  not  see  the  force  of  tlie 
argument  against  competency  in  Pennsylvania  and  Alabama,  arising  from  the  right 
of  subrogation.  The  right  certainly  exists,  and  we  have  no  doubt  that  it  should  uni- 
versally be  enforced  by  rule,  as  in  Pennsylvania.  (Burns  v.  The  Huntington  Bank,  I 
Pennsylv.  Rep.  395^  Per  Sergeant,  J.  in  Geoghegan  v.  Reid,  3  W^hart  154.)  Thii, 
however,  would  not  be  done  till  the  drawer  or  endorser  should  have  paki  the  holder 
the  principal,  interest  and  costs.  It  is  merely  facilitating  the  witness'  remedy  over, 
and  thus  rendering  t'he  balance  of  interest  more  complete.  Nothing  is  directly  and 
certainly  gained  or  saved  by  the  witness'  testimony.  All  is  contingent.  Iftbeforee 
of  a  remedy  over  be  denied  as  creating  a  balance,  we  answer  that  it  has  been  reootT' 
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nized  by  many  cases,  (ante,  note  US,  p.  ISlj  ^,)  and  some  rery  recent  ones.  (Lake 
▼.  Auboro,  17  Wendell,  18,  citing  and  explaining  Gregory  v.  D<>dge,  14  Wend.  598, 
but  doubted  in  Allen  v.  Hawks,  IS  Pick.  79,  85.)  Saflbld,  J.  admits,  in  Kennon  v. 
M'Rea,  supra,  that  it  is  recognized  in  England.  The  admissibility  of  the  witness  may 
be  maintained  independent  of  this  principle;  but  ifthis  be  considered  available,  faeili^ 
tated  as  it  is,  in  operation,  by  a  prompt  subrogation,  the  argument  seems  to  be  com- 
plete. (See  per  Cowen,  J.  in  Commercial  Bank  of  Albany  v.  Hughes^  17  Wend.  97 ; 
Descadillas  v.  Harris,  8  Greenl.  398.) 

Taking  the  cases  for  law  whicli  proceed  upon  the  least  comprehensive  ground  of 
competency,  still  a  party  to  the  paper  is  recognized  as  a  very  common  resourceHbr  tes- 
timony. The  objection  does  not  apply  to  an  endorser  subsequent  to  the  plaintiff. 
(Per  Saffold,  Ch.  J.  in  Kennon  v.  M'Rea,  2  Porter,  393.  Lonsdale  v.  Brown,  $ 
Wash.  C.  C.  Rep.  404,  5.  And  see  Wendell  v.  George,  R.  M.  Gliarll.  61.)  And  so 
of  a  prior  endorser,  who  endorses  "  witlioul  recourse;"  (Cowles  v.  Harts,  3  Conn.  Rep. 
516;  Billingsly  v.  Knight^  2  Taylor,  103;  Per  Saffold,  J.  in  Kennon  v,  M'Rea,  su- 
pra ;  How  v.  Thompson,  2  Fairf,  152;)  or  at  his  own  risk  ;  (Watson's  ex'rs  v.  Mc- 
Laren, 19  Wend.  557,  561 ;)  or  has  been  released  or  otiterwise  discharged  by  the 
holder.  (Duncan  v.  Pindell,  4  Bibb,  330.  Juniata  Bank,  &cl  v.  Brown,  5  Serg.  &r 
Rawle,  226.)  And  witliout  being  discharged,  he  was  held  competent  to  repel  a  claim 
of  set-off,  which  the  defendant  had  interposed  as  valid  against  the  witness^while  he  was 
holder.  Here  he  was  received  on  the  ground  of  a  balanced  interest.  (Zeigler  v.  Gray, 
12  Serg.  £l  Rawle,  42,  3,  4.) 

In  an  action  by  the  holder  against  the  acceptor  or  maker,  the  drawer  or  any  endor- 
ser is  a  competent  witness  for  the  defendant.  (Spring  v.  Lovett,  11  Pick.  417.  Stone 
T.  Vance,  6  Ham.  246.  Adams  v.  Carver,  6  Greeul.  390,394.)  But  not  if  the  maker 
signed  for  the  endorser's  accommodation,  especially  if  he  be  called  to  sliow  a  payment 
made  by  him  to  the  holder,  even  though  he  may  not  have  been  charged  by  demand 
and  notice,  for  he  is  liable  without  (Letson  v.  Dunham,  2  Green's  Rep.  307,  310.) 
,The  courts  in  Pennsylvania,  however,  ejcclude  the  drawer  and  endorser  in  such  case, 
though  they  admit  that  the  exclusion  is  contrary  (o  the  English  and  American  cases 
generally.  (Elias  v.  Teill,  1  Miles,  27^.)  He  was  rejected  in  this  case  on  the  positive 
authority  in  that  state  of  Sterling  v.  Marietta,  4&C.  Trading  Co.  11  Serg.  &  Rawle, 
179,  and  Rhodes  v.  Lent,  3  Watts,  365. 

Butall  the  cases  must  be  taken  with  the  qualification  that  the  party  who  calls  the 
witness  did  not  become  a  party  for  the  wjtness'  accommodation.  If  he  did,  the  wit- 
ness being  liabk^  over  to  him,  not  only  for  the  principal  hut  for  costs,  is  incompetent 
without  a  release,  of  the  co8<5  at  least.  The  case  stands  on  the  footing  of  a  surety 
calling  his  principal.  (Cowle«  v.  Wilcox,  4  Day,  103.;  Haig  v.  Newton,  1  Rep.  Const. 
Court,  423,  432,  in  connection  with  Chur  v.  Keckeley,  1  Bail.  479,  481.)  These  were 
cases  of  holder  against  endorser,  the  maker  being  offered  as  a  witness  for  the  latter. 
The  witness  would  clear4y  have  been  cocnpetent,  independent  ci'  the  fact  that  the  de- 
fendant endorsed  as  hi<i  surety ;  (see  also  Letson  V.  Dunham,  supra,  and  Watson  v. 
Minchin,  infra;)  and  he  is  generally,  in  such  case,  equally  a  witness  for  the  plaintiff, 
even  to  show  that  a  blank  left  by  mistake  was  filled  up  by  the  witness  according  to  the 
intent  of  the  parties.    (Boyd  v.  Brotherson,  10  Wend.  93.) 

In  an  action  by  an  endorsee  against  W.,  on  two  notes,  one  made  by  W.  and  en- 
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donod  by  J,,  and  the  other  made  by  J.  aad  endorsed  by  W.,  J.  was  held  to  be  a 
competent  witness  lor  the  plaiDtifT,  though  W.  had  released  him.  (Eastnaa  v.  Win- 
ahipi  U  Pkk.44447,  8.)  In  one  case,  it  was  held  that,  io  an  action  by  the  bolder 
against  the  surety  alone,.a  co-maker  with  his  principal,  thst  the  latter  wasaeompe- 
tent  witness  for  the  defendaol,  on  the  ground  that  \m  interest  was  balanced.  (Free- 
man's Bank  v.  Rollins,  1  Shepl.  302,  305.)  Quere.  See  ante,  note  103,  p.  110,  U,and 
■ote  US,  p.  133.  In  a  like  caae  he  was  released.  (Harman  v.  Arthur,  1  Ball.  81) 
See  also  several  cases  in  point,  in  note  107,  p.  US,  in  connection  with  the  le^t,  p.6i 
In  a  like  case,  Gaselee,  J.  dirccte(?  the  defe iKlant  to  release  the  witness  from  all  clahn 
for  eofli.    (Ferryman  v.  Steggall,  SCarr.  &  Payne,  197.) 

In  suits  by  endorsees  against  endorsers  of  notes,  the  maker  is  ofcoursc  a  competent 
witnessior  either  party;  (Venning  v.  Shuttleworth,  Bay  ley  on  Bills,  536,  5th  ed.; 
Levy  V.  Essex,  Chit,  on  Bills,  413,7th  ed.;)  and  in  Watson  v.  Mincbin,  Jones' Eich. 
Rep.  (Irish)  583,  he  was  held  competent  in  an  action  by  the  endorsee*  against  the  en- 
dorser, to  prove  thai  the  note  was  given  for  tl^  defendant's  accommodation ;  and  that 
80  he  was  not  entitled  to  notice  of  its  dishonor.  A  partner  who  had  signed  a  note  in 
the  partnership  name,  his  copartner  being  sued  alone,  was  heid  competent  for  the  de 
fends nt,  to  prove  that  the  note  was  given  on  a  consideration  for  his  owa  exclu.«ive 
benefit,  with  notice  to  the  plaintiff  of  that  fact  (Roberts  v.  Mills,  3  Harr.  &  Gill,  98.) 
In  assumpsit  by  the  holder  of  a  bill  against  the  drawer,  an  endorser  is  a  coD)f)eient 
witness  for  the  defendant.  (Wendell  v.  George,  R.  M.  Charlt.  51.)  In  assumpsit  by 
^he  holder  against  the  maker,  on  a  note  payable  to  A.  or  bearer,  and  by  him  endorsed 
toB.,  but  declared  on  as  delivered  directly  from  the  payee  to  the  plaintiff,  tfie  court 
said  that  if  B.had  delivered  back  the  note  to  A.  and  he  had  then  delivered  it  to  the 
plaintifi^  B.  would  have  been  a  competent  witness  for  the  plaintiff.  (Cat^Uv.  Meeks, 
8  Porter,  326,  330.) 

Note  118,  p.  133;  Notes  U'l  to  139,  p.  134  to  143.— FPAen  a  party  may  be  avU- 
nets  in  his  own  cau^e. 

In  genera],  neither  a  party  in  interest,  nor  a  party  merely  nominal,  can  either  be 
received  as  a  witness  in  his  own  liivor,  nor  in  favor  ofotliers  on  the  same  side,  oor 
aompelled  to  testify  against  himself,  or  a*;ainst  others  on  the  same  side.  But 
many  exceptions  have  been  made  by  the  courts  of  law  ;  and  still  more  by  courts  of 
equity,  sometimes  where  the  party  proposed  as  a  witness  is  interested,  at  others  where 
he  is  either  free  from  interest,  in  the  same  sense  with  any  other  witness,  or  where  hm 
interest  is  removed  at  the  trial.  In  this  supplement  we  shall  consider  most  of  the  addi- 
tional cases  respecting  his  restoration  to  competency,  which  in  some  states  has  be- 
come as  common  an  expedient,  as  a  simdir  restoration  of  other  witnesses.  The 
general  doctrine  that  a  party  nominal  or  real  is  incompetent,  with  some  of  its  -qualifi- 
cations, was  considered  ante,  notes  133  to  139,  p.  134  to  143,  to  which  may  be  added 
several  cases  not  there  cited.  (Higdon's  heirs  v.  Higdon's  devisees,  6  J.  J.  Marsh.  55, 
Duncan  J.  in  Gebhardt  v.  Shindle,  15  Serg.  &  Rawle,  339.  Bollard,  J.  in  Gravier's 
curator  V.  Cullion,  11  Lou.  Rep.  (Curry)  376.  Bill  v.  ScoU,  Kirby,  63.  Hawkins 
V.  Hawkins,  3  Nt»rih  Car.  Law  Repos.  637.  Williams  v.  Beard,  8  Dana,  158.  Levy 
V.  Burley,  3  Sumrt.  355, 61,  Scott  v.  Lloyd,  13  Pet.  145,  149.  Bradley  v.  Root,  5 
Paige,  638, 9.  Norton  v.  Woo Js,  5  Paige,  3 19.  Jones  v.  Bullock,  3  Dev.  Eq.  Rep. 
6*8,  9 .     Da  via  v.  Morgan,  1  Tyrwh.  457.    1  Crompt.  &  Jerv.  87.) 
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The  doctrine  extends  to  a  prqehein  an^y.    (Ante,  note  19S,  p.  186.    Spronle  v. 
Botts,  5  J.  J.  Marsh.  ]«3,  3.) 

The  courts  in  Pennsylvania  are  very  liberal  in  allowing  the  restoration  of  the  eoQ- 
petency  of  a  party  to  the  record.    But  his  interest  roust  be  fully  extinguished.    An 
executor  plaintiff  in  trover,  oo  his  own  possession,  was  excluded,  though  he  ofiered  to 
pay  all  past  costs,  and  to  deposit  what  the  court  should  think  sufficient  to  cover  the 
residue ;  for  the  costs  may  be  recovered  back.    lu  this  case  they  were  not  paid  and 
letinquished  absolutely.    Beside,  he  did  not  release  his  right  to  commissions.    (Geb- 
hardt  v.  Shindie,  15  Serg.  U  Rawle,  935,  9,  and  940.)    So  generally  of  an  executor 
plaiotifi;  though  he  sue  in  mere  right  of  the  intestate.    (Cochran  v.  Cochran,  1 
Yea  tea,  134.    Anderson  v.  Nefl^  11  8erg.  &  Rawie,  306.)    An  executor  or  adminis- 
trator deiemlant  cannot  be  rendered  competent,  as  if  he  were  plaintiff,  by  paying 
<:o8tSy  releasing,  &c. ;  for  the  verdict  is  evidence  to  charge  him  in  various  ways,  e.  g. 
for  a  devastavit,  and  this  especially  if  he  has  admitted  assets  by  his  plea.    (Ct;nrad  v. 
Keyser,  7  Serg.  &  Rawle,  370,  1.    See  also  per  Duncan,  J.  in  Wood  v.  Ludwig,  5 
Serg.  &  Rawle,  447,)    ^fortiori  without  a  release,  &c    (Dehuff  v.  Turbelt,  8 
ITeates,  157.    Sinks  v.  English,  3  Blackf.  ISa)    A  garnishee  in  a  foreign atUchment, 
being  liable  for  costs,  if  he  contest  the  pbinliff's  claim,  is  not  a  competent  witaeas 
against  the  plaintiff,  even  though  he  pay  the  debt  due  fromhiro  into  court.    (Wood 
V.  Ludwig,  &  Serg.  &  Rawle,  446, 7.)    A  party  defendant  sued  with  others  as  a  part- 
ner, is  not  competent  for  the  plaintiff,  to  prove  the  partnership,  though  willing  to  be 
sworn;  for  his  testimony  discharges  himself  for  so  much  as  he  throws  upon  the  other 
defendants.    (Miller  v.  McClenachan,  1  Yeates,  144.)    One  of  several  defendanu  in 
i^bancery,  conveyed  all  his  iaiereui pendente  Ute,  taking  an  indemnity  from  his  grantee 
against  the  costs  in  the  cause,  and  was  then  offered  as  a  wKness  for  the  defendants ; 
but  was  held  incompetent.    (Shelby  v.  Smith's  heirs,  3  A.  K.  Marsh.  504,  507.) 
Where  a  judgment  confessed  was  opened,  at  the  instance  of  junior  judgment  credi- 
tors, and  a  trial  awarded,  the  defendant  was  held  admissible  for  either  party.    (Sum- 
mer v.  Summer,  1   Walts,  303.)    In  debt  by  a  vendor  against  both  his  vendee  and 
the  assignee  of  the  latter,  brought  in  on  notice  as  a  terre-tenant,  in  order  to  fix  him 
with  the  original  purchase  money  as  being  an  equitable  lien  on  the  land,  the  defendant, 
the  vendee,  was  held  incompetent  for  the  plaintiff,  because,  though  a  defendant,  and  in 
that  sense  a  witness  against  himself,  yet  he  might  throw  the  whole  upon  his  assignee, 
who,  it  appeared,  had  no  remedy  over.     (Long  v.  Long,  1  Watts,  ^65,  370.)    In  a 
case  in  Pennsylvania,  it  was  held  that  one  defendant  was  iuadmissible  lor  the  other, 
the  plaint  iff  objecting,  even  though  his  interest  in  amount  were  against  the  party  call- 
ing him,  and  in  favor  of  the  plaintiff.    The  action  was  ejectment.    (Lies  v.  Stub,  6 
Watts,  48,  51.)    The  court  say  no  such  interest  could  countervail  the  immediate  one 
which  he  had  to  testify  in  his  own  favor.    (Id.  51.)    In  such  case,  though  he  disclaim 
and  abandon  the  possession,  and  all  costs  be  paid  to  the  time  of  disclaimer,  he  is  still 
liable  to  a  suit  for  mesne  profits,  in  whkih  the  record  will  be  evidence  against  him. 
Therefore  he  is  not  competent  for  his  co-defendant.    (Stub  v.  Leid,  7  Watts,  43.) 
In  ConnectiaUf  it  has  recently  been  held,  after  much  consideration,  by  the  supreme 
court  of  errors,  that  a  nominal  plaintiff  being  willing  to  testify,  was  admissible  for  the 
defendant,  although  the  real  plaintiff,  the  assignee,  objected.    (Johnson  v.  Blackman, 
It  Conn.  Rep.  34^,  6.)    So  of  a  real  plaintiff,  not  named  as  such,  e.  g.  a  lessor  in 
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ejectment,  may,  if  he  will,  be  reeoeived,  and  testify  for  the  defendant,  the  other  leasore 
objecting.  (Stanberry's  leasee  v.  Nelson,  1  Wright,  766.  OMo.)  But  he  easDot  be 
compelled.  (Id.)  And  such  is  the  general  rule  in  regard  to  a  real  or  nominal  perty 
plaintiff  or  defendant,  not  being  interested  to  testify  in  favor  of  the  oppoBile  party. 
And  If  he  be  willing,  the  right  to  object  does  not  lie  with  any  nominal  or  real  party  on 
the  same  side.  (Per  White,  J.  in  Whatley  v.  Johnson,  1  Stew.  Rep.  49S,  9.  Frew* 
'ett  V.'  Marsh,  1  Stew.  8c  Port.  17,  18, 19.  O wings  v.  Henderson^  5  Gill  k,  John.  194, 
146.  Albers  ▼.  Wilkinson,  6  Gill  &  John.  858.  Hain  v.  Martin,  5  Walts,  179,80.  Gra- 
vier's  curator  v.  CuHion,  il  Lou.  Rep.  (Curry)  969,  376.)  See  ante,  note  1S9,  p.  1S6.) 

The  rule  is  about  the  same  in  chancery.  (Douglass  v.  Holbert,  7  J.  J.  Marsh.  1 
O'Neall,  J.  inCapehart  v.  adm'rs  of  Huey,  1  Hill's  Ch. -Rep.  408.)  Even  there, 
a  party  cannot  be  compelled  to  be  a  witness  against  himself  independent  of  bii 
answer.  A  decree  against  him  cannot  he  founded,  in  whole  or  in  part,  oo  his  tes- 
limony  before  an  examiner.  (Palmer  v.  Van  Doren,  3  Eldw.  Ch.  Rep.  199.)  One  of 
several  complainants,  though  disinterested,  cannot  be  a  witness  for  the  compialDaotSi 
The  only  way  to  make  him  competent,  is,  if  the  nature  of  the  proceeding  wiH  admit 
of  it,  to  obtain  an  order  to  strike  out  his  name  as  a  complainant,  and  make  him  a  de* 
iendant.  Neither  a  sole  nor  joint  complainant  can  he  examined  as  a  witness  agaiost 
the  defendant.    (Eckford  v.  De  Kay,  6  Paige,  565.) 

The  general  rule  we  have  spoken  of,  which  receives  a  party  in  a  court  of  law,  must 
of  course  be  understood  as  not  extending  to  those  courts  which  absolutely  exclude 
parties  as  witnesses  on  the  merits,  irrespective  of  their  interest.  That  there  are  several 
such  courts,  we  saw  by  cases  cited  ante,  note  193,  p.  135, 6.  Others  may  be  added.  (Page 
▼.  Page,  15  Pick.  368, 373.  Norton  v. Woods,  5  Paige,  949.  Gtlmore  v.  Bowdeo,  S  FaifC 
413,  IS,  Kennedy  v.  Niles,  3  ShepL  54.  Jackson,  ex  dem.  Titus,  v.  Myen,  U 
Wend.  533,  537,  per  Savage,  C.  J.  And  see  per  Shaw,  Ch.  J.  in  Columbian  Blanuf. 
Co.  V.  Dutch,  13  Pick.  137.  Benjamin  v.  Coventry,  19  Wend.  353.)  The  rulc,bow- 
ever,  seems  to  be  undergoing  a  course  of  relaxation  in  Massachusetts.  (Beardaiee^. 
Neai,  16  Pick.  501.)  In  Jackson,  ex  dem.  Titus,  v.  Myers,  supra,  the  landbrd  of  a 
defendant  in  ejectment  was  said  to  be  a  real  party  within  the  rule  which  would  pre- 
clude the  right  of  the  plaintiff  to  call  him.  Therefore  his  dec}aratk>os  were  received 
against  the  defendant.  In  Page  v.  Page,  supra,  an  executor  plaintiff,  though  indem- 
nified by  his  cestui  que  trust  against  costs,  and  though  released  by  the  defendant,  wia 
still  held  incompetent  for  the  latter. 

The  sturdy  rejection  of  a  party,  though  entirely  disinterested,  by  the  courts  iDNeir- 
York,  has  operated  to  extend  the  jurisdiction  of  chancery  there.  In  a  cause  by  three 
persons  as  nominal  plaintiffs,  though  only  one  was  interested,  tried  before  Cowes, 
J.  at  the  Washington  circuit,  the  defendant  offered  B.,  one  of  the  plaintifid,  who 
was  willing  to  be  sworn,  as  a  witness,  against  tlie  real  plaintiff.  The  latter  ob- 
jecting to  this,  and  the  witness  being  rejected,  the  chancellor  sustained  a  bill,  filed 
with  the  view  to  be  relieved  against  the.rule ;  and,  in  bis  court,  gave  the  defendant 
the  benefit  of  the  mure  iiberal  rule  which  prevails  there.  (Norton  v.  Woods,  5  Pdge, 
949,  351.) 

If  a  party  be,  in  truth,  interested,  all  the  books  agree  that  he  cannot,  ti* objected  to, 
be  received  ia  favor  of  his  interest,  even  under  the  more  liberal  rales  of  a  court  of 
equity.  As  if  he  be  offered  in  a  cauae  wherein  be  has  been  properly  made  a  par^,  ao^ 
therefore  may  be  subject  to  costs,  even  though  he  be  not  interested  in  the  subject  mat- 
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ter.  (Orimby's  adm'ra  v.  Bake  well,  7  Ham.  Rep.  pt.  1,  p.  113.  Dwigbt  v.  Brown, 
9  Conn.  Rep.  88.) 

In  Tennesaee,  the  rule  saoclioned  by  many  cases  id  Penosylvania,  that  a  nominal 
plaintiff^  who  assigned  belbre  suit  brought^  is  eoropetent  to  prove  the  demandi  is  deni- 
ed, though  there  is  a  statute  in  that  state  expressly  exempting  the  assignor  from  all 
liability  for  costs  in  such  a  case.    (Anderson, v.  Bradie,  7  Yerg.  397.) 

A  party  roay^of  course,  be  made  a  competent  witness  by  statute,  either  in  his  own 
fevor,  or  against  himself;  as  to  prove  usury,  &c.  (Watkina  v.  Watkins,  3  Slew, 
Rep.  485.  Laws  N.  Y.  seas,  of  1837,  p.  487,  ch.  430,  §  3.)  And  see  ante,  note  376, 
p376.  « 

In  assumpsit,  in  the  name  of  the  assignor  of  a  chose  in  action,  for  tl^e  benefit  of  the 
assignee,  the  nominal  plaint'ffbeing  offered  as  a.  witness  by  the  defendant,  the  supreme 
judicial  court  of  Maine  held  him  incompetent,  and  said,  '*  the  common  law  rule  iSi 
that  a  party  to  the  record  cannot  be  a  witness,  unless  in  actions  of  tort-  In  no  other 
case  can  a  party  to  the  record  give  evidence  to  go  to  the  jury,  on  the  merits  of  a 
cause;"  citing  and  relying  on  some  of  the  cases  stated  ante,  in  note  133,  p.  135  and 
138,  from  ibe  N.  Y.  and  South  Car.  Rep.    (Uackett  v.  Martin,  8  Greenl.  77,  9.) 

Now  118,  p.  133;  Notb  133,  p.  138.  When  a  party  cr  other  person  interested, 
is  yet  competent  to  testify  as  tofaets^  laying  the  foundation  for  receiving  secondary 
evidence. 

That  a  party  or  interested  witness  is  competent  to  give  evidence,  preliminary  to  the 
introduction  of  secondary  evidence,  see  note  118,  p.  133,  note  133,  p.  138,  .and  sev- 
eral additional  cases.  (Shrowders  v.  Harper,  1  Harringt.  444.  Schuylkill,  &c.  Nav- 
igatk>n  Co.  v.  Diffeback,  1  Yeates,  367.  Woods'  lessee  v.  Pindall,  I  Wright,  507. 
Drake's  adm'rs  v.  Vaughan,  6  J.  J.  Marsh.  145.)  An  administrator  was  received  to 
show  that  ihe  book  of  his  intestate  was  a  book  of  original  entries,  it  appearing  tliat 
DO  oth«r  evidence  of  that  fact  could  be  obtained.  (Ash  v.  Patton,  3  Serg.  &  Rawle, 
300,  303.)  The  plaintiff,  in  an  action  to  recover  a  lottery  prize,  was  received  to  show 
the  loss  of  the  ticket ;  (Snyder  v.  Wolfley,  8  Serg.  &  Rawle,  338 ;)  but  not  till  he  bad 
proved  possession  of  the  ticket  in  himself  by  other  evidence,  which,  it  was  said,  might, 
however,  be  inferred  fr6m  his.  purchasing  it.  (Id.  330,  1.)  A  stockholder  was  held 
competent  for  his  bank,  to  show  that  he  was  the  depositary  of  the  corporate  muni* 
ments.  (Union  Bank,  kc  v.  Ridgely,  1  Uar.  &  Gill,  324, 408.)  In  an  action  against 
a  bank,  on  its  notes,  held,  that  the  plaintiff  might  himSelf  testify  to  their  loss  by  fire ; 
but  not  to  their  contents.  (Burridge  v.  Geauga  Bank,  1  Wright,  0S8.)  A  clerk  who 
had  kept  the  books  of  the  plaintiff's  testator,  though  interested  in  favor  of  the  plain- 
tiff, was  yet  received  to  state  the  circumstances,  in  order  to  let  in  the  books  themselves 
as  secondary  evidence.    (Van  Horne*^  ex'r  v.  Brady,  1  Wright,  453.) 

But  this  exception  to  the  general  rule,  which  precludes  a  party,  does  not  prevail  in 
Vermont,  where  the  court  refused  to  receive  the  plaintiff  as  a  witness  to  prove  the  loss 
of  a  bond;  (Penfield  v.  Cook,  1  Aik.  97;)  nor  in  South  Carolina,  where  he  was  re- 
jected as  incompetent  to  prove  the  loss  of  a  note.  (Davis  v.  Benbow,  3  Bail.  437.) 
The  court  said  that  chancery,  which  possesses  the  power  to  decree  an  indemnity,  ia 
the  best  jurisdiction  to  be  resorted  to  in  such  caaes*  The  evil  of  the  former  practice 
in  a  court  of  law  has  been  felt  in  New-York,  as  to  negotiable  paper;  and  power  ao> 
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oordifigiy  given  to  the  courts  of  law  to  require  an  indemnity,  before  permittiflg  the  par- 
ty to  recover,  on  his  own  oath  of  loss.    (2  R.  S.  S97,  8,  §  95,  6,  2d  ed.) 

It  was  said  in  Drake's  ad m're  v.  Yaughan,  6  J.  J.  Marsh.  145,  that  the  ptrty^s  tn- 
timoDy  of  loss  of  a  paper  should  be  confined  to  such  as  are  in  his  possession,  or  anderbii 
control.    But  of  this,  quere. 


VoTit  199,  p.  134,  and  Notb  197,  p.  140.     Party t  w  other  perwn  interettedt  i 
tknti  a  mtnea  on  the  meriti  m  hu  own  favor » 

Inhere  are  two  cases  in  Pennsylvania,  in  one,  of  which  the  party  in  ejectment,  and 
in  another,  an  interested  witness,  were  received  to  testify  to  the  jury  as  to  what  were 
called  eoUateral  facts,  viz.  to  identify  a  certificate  of  marriage,  (Davis  v.  Houston,  t 
Yeates,  989,)  and  to  identify  the  blocks  cut  from  marked  trees.  (Coxe's  lessee  t. 
Ewing,  4  Yeates,  499.)  But  the  testimony  of  a  party  was  denied  to  prove  that  he 
ibuod  a  paper  produced,  in  a  certain  place,  though  said,  it  would  have  been  otherwise, 
if  the  court  had  required  information  of  the  place,  as  a  warrant  or  prelin^inary  to  re- 
ceiving the  paper  in  evidence.  (Lodge  v.  Phipher,  11  Serg.  &  Rawie,  SS3,  S95.) 
And  to  the  latter  point,  see  Union  Bank  &c.  v.  Ridgley,  1  Harr.  &.  Gill,  994,  406, 
Edwards  v.  Nichols,  8  Day,  16,  and  Seekright  v.  Bogan,  1  Hayw.  178^  note;  aod 
see  several  cases  ante,  note  197,  p.  140,  wherein  the  party  has  been  received,  and 
aworn  in  chief,  from  neeestity.  See  also  Porter  v.  The  Hundred  of  Regland,  Peak. 
Add.  Css.  903. 

A  [>erson  is  not  disqualified  as  a  witness  merely  because  he  happens  to  be  a  party 
to  the  cadse  in  his  corporate  capacity,  as  if  he  be  msyor,  president,  alderroao,  director, 
trustee  or  one  of  the  company  or  commonalty  of  the  corporation  sum};  ot  vied.  But 
he  is  still  competent,  even  though  interested  as  a  corporator,  if  the  corporation  be  pub- 
lic or  municipal,  and  equally  so  as  to  a  private  corporation,  if  he  have  no  interest,  but 
stand  as  a  mere  trustee.  In  short,  he  comes  within  the  reason  of  the  rules  illusUated 
by  many  cases  in  these  notes,  passim,  in  respect  to  receiving  corporators,  inde|)endeot 
of  the  question  whether  they  be  parties  to  the  record  or  not  (Randel  v.  The  Chscs- 
peake  and  Delaware  Canal  Company,  1  Harringt.  933,  395.  Middletown  Savings 
Bank  v.  Bates,  1 1  Conn.  Rep.  519,  599.  Van  Wormer  v.  The  Mayor,  Aldermen  aod 
Commonalty  of  the  city  of  Albany,  15  Wettd.  969,  3,  Methodist  Church  v.  Wood,  1 
Wright,  19.    And  see  Selectmen  of  Bennington  v.  M'Gennes,  1  N.  Chipm.  45.) 

Note  130,  p.  149 ;  Notb  131 ,  p.  US.-^Cf  aequUtmg  one  defendant  m  m  eeim  for 
a  tort,  to  the  end  that  he  may  heawitneea. 

At  note  130,  p.  149,  and  note  131,  p.  143,  was  considered  the  rule,  that  one  of  two  joint 
wrong  doers,  against  whom  nothing  is  proved,  may  be  acquitted  and  sworn  for  bk  co- 
defendants.  There  is  no  dispute  of  the  rule ;  (Rigdon's  heirs  v.  Rigdon's  deviscea,  6 
J.  J.  Marsh.  53 ;)  and  some  books  hold  that  the  courts  are  bound,  in  a  proper  case,  to 
direct  an  acquittal,  even  where  tlie  defendants  have  joined  in  a  plea,  unless  it  be  one 
of  justification;  (Bates  v.  Conkling,  10  Wend.  389,  399,  and  the  cases  there  cited;) 
though  others  say  it  is  matter  of  discretion.  (Weston,  C.  J.  in  Gilmore  v.  Bowden,  $ 
Pairf.  419,  414,  and  the  cases  there  cited.    Sawyer  v.  Merrill,  10  Pick.  18.) 

But  we  saw  in  note  130,  p.  149,  that  there  was  some  difiiculty  as  to  the  time  wbea 
the  aoquittal  ahoukl  be  directed ;  whether  at  the  cloie  of  the  plaiatiff^  pwwf,  or  bo( 
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till  the  other  evidence  for  the  defence  be  closed.  The  English  judges  have  recently 
adopted  the  fiinner  statue.  (Child  v.  Chamberlain,  6  Carr.  &  I'ayne,  313.)  In  a  tria^ 
of  replevin  unJer  distinct  Ci>srnizance8  as  to  several  defendants,  the  plaintiff  having 
coiinented  that  one  defendant  should  be  acquitted,  this  was  considered  equivalent  to 
an  actual  acquittal  of  the  person  under  whom  the  cognizance  was  made,  and  he  was  re- 
ceived as  a  witness  for  the  defendant.  (King  v.  Baker,  3  AJoIp.  &  Ellis,  S3S.)  tn 
tort  against  three,  the  jury  found  two  guilty  and  acquitted  one.  On  a  motion  for  a 
new  irial  by  the  two,  on  the  ground  of  a  newly  acquired  witness  in  A.  by  reason  of  hie 
acquittal,  the  court  allowed  that  he  would  be  competent  on  the  new  trial,  though  the 
ptainiiff  moved  }«)r  a  new  trial  against  him.  (Ranny  v.  Church,  3  Root,  430.)  Though 
ooe  of  several  defendants  sued  for  a  wrong,  be  acquitted  in  a  justice's  court,  yet  if  the 
opposite  party  appeal,  the  f<)rmer  is  not  therefore  a  competent  witness  in  the  trial  of 
the  appeal.    (Bates  v.  Conkling,  10  Wend.  389.) 

Note  HI,  p.  134 ;  Note  51 1,  p:  730;  Note  534,  p.  Tt9.'^fFhether  a  wUneu  he  ad- 
missible, when  competent  as  to  only  part  of  the  matter  in  question. 
Whether  a  witness  competent  as  to  part  of  the  matter  in  dispute,  should  be  rejected 
for  the  whole,  the  cases  are  conflicting.  (Ante,  note  131,  p.  134.  And  see  also  per 
Hosmer,  Ch.  J.  in  Beers  v.  Broome,  4  Conn.  Rep.  356.)  The  plaintiff  called  a  wit- 
uesii,and,  by  him,  proved  a  fiict  for  which  he  was  competent.  The  defendant  then 
proposed  to  prove  a  diMtinct  fact  in  his  own  favor,  to  show  which  the  witness  would 
have  been,  if  originally  introduced  by  the  defendant,  incompetent,  by  reason  of  inter- 
eat.  The  plaintiff  objecting,  the  court  held  him  incompetent.  (Shields'  lessee  v.  Mil- 
ler, 4  Harr.  8t  John.  1,  6,  9.)  Quere.  See  note  511,  p.  730,  and  note  534,  p.  779.  A 
witness  was  offered  for  the  defendants,  without  excepting  any  of  them,  and  acknow- 
ledging that  he  was  not  competent  for  all,  being  interested  in  favor  of  some,  Was  re- 
jected.   Held  proper.    (Norton  v.  Sanders,  1  Dana,  18.) 

Text  76  and  Note  141. — Of  one  defendant  suffering  odefault  andheing  introduced 
ms  a  vntnessfor  or  against  his  co-defendant. 

In  trover,  one  of  two  defendants  having  suffered  a  default,  was  received  as  a  wit- 
ness for  the  other.  (Ward  v.  Ventom,  Peak.  Add.  Cas.  137.)  But  see  id.  note  (b), 
p.  138,  which  shows  that  the  contrary  should  be  holden  for  law;  and  so  does  our  note 
141,  and  the  cases  there  cited.  The  annotator  on  Peake,  (Tho's  Peake,  jun.,)  object* 
that  the  costs  are  to  be  taxed  jointly  against  both  defendants.  That  alone  is  enough  to 
raise  an  interest.  This  cnse  of  Ward  v,  Ventom  is  reported  in  3  Esp.  Rep.  653,  by  the 
title  of  Ward  v.  Hayden  &  Ventom,  and  is  cited  in  tiie  text  of  our  author,  at  p.  75. 
We  have  seen  at  note  141,  and  the  cases  there  cited,  that  the  witness  is  also  in- 
terested in  the  amount  of  damages,  for  these  must  be  jointly  assessed.  Indeed,  beside 
the  defendant  being  technically  inadmissible  as  a  party,  according  to  the  rule  in  New- 
York  and  some  other  states,  he  is  palpably  interested.  (See  per  Williams,  J.  in  Bill 
V.  Porter,  9  Conn.  Rep.  39.)  So  of  a  joint  promissor  suffering  judgment  by  difault, 
for  the  same  reason,  (Pillsbury  v.  Camroet,  3  N.  Hamp.  R.  383,)  though  he  be  released 
by  bis  eo-defendant.  (Marshall  v.  Nagel,  1  Bail.  308,  in  connection  with  id.  366,  S.  C.) 
But  since  the  revised  statute  of  Massachusetts,  ch.  100,  §  6,  7,  authorizing  a  plaintiff 
ta  an  ectioD  against  ievecal,  to  take  judgment  against  one  or  more,  a  defaulted  defend* 
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ant  18,  with  his  consent,  a  competent  witness  in  favor  of  his  co-defendsntt.  (Bnd)ee 
V.  Neal,  16  Pick.  501.)  But  it  was  held  by  another  court,  that  a  defaulted  defcDdant 
18  not  competent,  for  his  co-defendant,  though  the  latter  defend  on  the  srouDdofio- 
fancy,  and,  in  such  case,  the  recovery  need  not  necessarily  be  joint ;  (GilKore  v. Bow- 
den,  3  Fairf.  412.)  Nor  is  he  a  witness  for  the  plaintiflf,  whether  the  action beoa  coo- 
tract  or  for  a  tort;  for  his  testimony  goes  to  fix  the  other  defendant  with  a  portion  of 
the  liability,  without  which  the  witness  would  stand  liable  Ibr  the  whole;  (libera  v. 
Wilkinson,  6  Gill  &  John.  S58  to  36S,  and  tlie  cases  there  cited ;)  and  it  is  raid  that, 
by  charging  the  other  defendant,  he  puts  it  in  the  power  of  the  plaintiffto  colleci  tbe 
whole  from  that  oth^r  if  he  shall  think  proper.  (Id.  361,  S.)  In  such  case,  according 
to  a  well  settled  distinction,  the  witness  would,  as  to  contract,  be  at  all  events  relieved 
of  a  portion,  and  as  to  tort,  he  may  be  relieved  of  the  wliolc ;  for,  as  between  wmag 
doers,  contribution  cannot  be  connpelled.  (Ante,  note  84,  p.  87.)  This  was  beid  io 
Columbian  Manufacturing  Co.  v.  Dutch,  (13  Pick.  125,  127,  8,)  for  the  same  reasoo; 
nor,  added  Ch.  J.  Shaw,  does  it  balance  his  interest  that  by  proving  tiie  dc roand  joint 
he  would  defeat  the  action  both  as  to  himself  and  his  co-defendant,  under  tiie  ruletbat 
where  more  than  one  is  sued  the  plaintiff  roust  recover  against  nil  or  none;  fiH-  be 
thus  lays  the  foundation  of  an  action  against  himself  for  the  whole ;  whereas  by  te«ti- 
fy'iag  against  the  other  defendant,  he  fixes  him  equally  wiih  himself;  equally  liable  (or 
the  whole  debt  in  the  first  instance,  and  ultimately  liable  prtma /octe  for  contribution. 
To  which  he  cites  the  English  cases  as  going  on  that  distinction. 

These  several  questions  will  strike  the  learned  reader  as  being  parallel  with  those 
considered  under  other  heads,  where  a  plaintiff,  having  sued  one  of  t ipo  joint  eon- 
tractors  or  ^rong  doers,  introduces  the  other  who  is  off  the  record,  a%\miliiieiB  to 
charge  the  defendant. 

Text,  p.  77 ;  Note  142,  p.  147,  and  Notes  1 55,  6,  p.  151, 3.— TTUtf  veither  tk  hMh 
hand  nor  wife  are  in  gerural  admissible  as  witnesses  against  each  other. 

It  is  well  settled  that,  in  general,  neither  husband  nor  wife  are  admissible  as  witnesKi 
for, or  against  each  other.  (Corse  v.  Patterson,  6  Harr.  &  John.  153.  Ticket 
▼.  May,  3  Dana,  80,  per  Robertson,  Ch.  J.  Rigdon's  heirs  v.  Rigdon's  devisett,  6 
J.  J.  Marsh.  54.  Sadler  v.  Houston,  4  Porter,  208.)  Some  cases  go  so  far  as  to 
maintain  the  rule  though  they  have  been  divorced  a  trtncuib.  (State  v.  Plielpa,  8  Tyler, 
374 ;  but  see  State  v.  J.  N.  B.  1  id.  36,  contra.)  In  cases  of  book  account,  wberetbe 
party  is  a  witness,  quere^  whether  his  wife  may  be  received  also.^  (Stanton  v.  Wibon, 
3  Day,  37.)  But  she  is  competent  in  a  prosecution  against  her  husband,  f(>ra  persnoal 
outrage  to  herself.  (Text,  84.  Notes  155,  6,  p.  151,  2.  Slate  v.  Boyd,  2  Hill,  988. 
Per  Brorfon,  J.  in  The  People,  ex  rel.  Ordronaux,  v.  Chegaray,  18  Wend.  642.) 

In  an  action  by  a  woman  as  a  feme  sole,  her  husband  is  an  incompetent  wiloesslo 
prove  a  marriage.  (Bentley  v.  Cooke,  3  Doug.  422.)  But  though  each  supposed 
they  were  married,  if  in  fact  the  marriage  were  void,  as  where  the  wife  had  a  fbrraer 
husb^rnd  living,  she  was  held  competent  as  a  witness  against  biro,  even  to  prove  ena- 
versations  of  her  supposed  husband  during  cohabitation.  (Wells  v.  Fletcher,  5  Carr. 
&  Payne,  12.  I  Mood.  &  Rob.  99,  S.  C.  nom.  Wells  v.  Fisher.)  The  marriage  of 
•laves  in  North  Carolina  is  void ;  therefore  the  husband  or  wife,  (slaves,)  may  be 
witnesses  agajnst  each  oUier,  ev^n  in  a  capital  case.  (The  State  v.  Samuel,  2  Der. 
lb  Bat  177.) 
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Note  144,  p.  t48,  with  the  Text,  p.  80;  Notes  143,  8,  p.  147,  8;  Note  81,  p.  84 ; 
Note  U4,  p.  H5.— fljw?/ar  husband  and  wife^  token  not  pawties^  shaU  be  per- 
miUed  to  testify  in  conflict  with  eaoh  other,  or  adversely  to  each  otker^a  interesta,  or 
to  disclose  on  oath  confidential  communications  between  them. 

The  cases  in  note  144,  p.  148,  and  the  text,  80,  will  be  found  to  qualify  the  proposi- 
tion that  husband  or  wife  are  not  receivable  to  make  statements  contradictory  of  each 
other^  or  such  as  affect  each  other.  And  even  the  wife  is  receivable  to  shew  the  crim- 
inality of  the  husband,  except  in  cases  where  her  evidence  would  influence  a  suit 
or  prosecution  against  him.  (See  also  per  Park,  J.  and  Best,  C»  J-  in  Henman  v.  Dicken- 
son, 3  Moore  &  Payne,  389, 391 ;  5  Bing.  183,  S.  C  Corse  v.  Patterson,  a  Harr.  & 
John.  153.  Wilmot's  lessee  v.  Talbot,  3  Harr.  &  M'Henry,  3.  Redman  v.  The  State, 
1  Blackf.439, 430, 1.  The  People,ex  rel  Ordronaux,v.Chegaray,  18  Wend.687.  Cape- 
hart  v.  Adm'rs  o^  Huey,  1  Hill'sGh.  Rep.  409.  Bell  v.  Coil,  3  id.  1 1 0.)  The  notion  of  such 
testimony  being  inadmissible  from  policy  seems  to  be  pretty  much  given  up  in  England, 
though,  as  we  saw  ante,  notes  143,  143,  p.  147,8,  several  American  cases  have  gone 
on  that  ground.  (See  also  Poultnry  v.  Fairhaven,  Brayt.  185.)  The  cases  are  quite 
uoilbrm  that  the  wife  shall  not  be  received  lo  disclose  conversations  of  the  husband, 
even  though  he  be  dead  when  she  is  examined.  (Per  Williams,  J.  in  Edgell  v.  Ben- 
nett, 7  Verra.  Rep.  537.)  But  the  rule  is  confined  to  conversations,  and  does  not  ex- 
tend to  distinct  facts.  (Williams  v.  Baldwin,  7  Verm.  Rep.  503, 506.  Wells  v.  Tucker, 
3  Bion.  366.)  It  seems,  however,  that,  to  be  admissible,  the  fact  must  be  of  such  a 
nature,  that  it  cannot  be  supposed  the  wife  learned  it  in  consequence  of  confidence 
reposed.  In  assumpsit  for  board  of  the  defendant's  child,  his  wife  was  refused  as  a 
witness  against  him  to  prove  his  promise  to  pay,  while  she  was  his  wife,  though  now 
divorced  by  act  of  parliament.  It  was  said  that  her  knowledge  might  have  been  ac- 
quired in  consequence  o\*  confidence  reposed  in  her  by  her  husband.  (Mohroe  v. 
Twisleton,  Peak.  Add.  Cas.,3i9,  331  ;  and  see  note  (a)  at  the  last  page  for  several 
English  cases.)  The  reasoning  of  Lord  Alvanley  in  the  principal  case  is  very  strong. 
The  rule  does  not  extend  to  those  who  have  cohabited  as  husband  and  wife  without 
being  married,  especially  after  they  have  separated,  (Wells  v.  Fletcher,  5  Carr.  8c 
Payne,  13.) 

It  was  said  by  Lord  Mansfield,  in  Good  right  v.  Moss,  (Cowp.  594,)  that  it  is  a  rule 
fdunded  in  decency,  morality  and  policy,  that  a  husband  or  wife  shall  not  be  per- 
mitted to  say,  after  marringe,  that  they  have  had  no  connection,  and  therelbre 
that  the  ofispring  is  spurious ;  more  especially  the  molher,  who  is  the  offending  party, 
and  that  the  point  had  been  solemnly  decided  at  the  delegates.  (See  Co|)e  v.  Cope,  1 
Mood.  &.  Rob.  374.)  In  Bull.  N.  P.  1 13,  a  case  is  referred  to  as  showing  that  the  wife 
might  be  examined  after  her  husband's  death,  to  prove  the  child  a  bastard,  which  is 
inconsistent  with  the  principle  adopted  by  Lord  Mansfield.  Lord  Hardwicke,  (Rep. 
Temp.  Hardw.  83,)  puts  the  incompetency  of  the  wife  to  give  evidence  of  non-access 
uptm  the  ground  of  interest,  a  ground  which  would  only  apply  in  particular  instances, 
as  in  orders  of  filiation.  It  does  not  appear  clearly  how  the  circumstance  of  the  wife 
being  the  ofiending  party  can  affect  the  question. 

That  the  wife's  competency  in  point  of  interest  follows  her  husbsnd^s,  see  note  81 » 
p.  84;  note  114,  p.  135;  Corse  v.  PaltersoD,  6  Harr.  &  John.  158  ;  Stanton  v.  Wil- 
son, 3  Day,  37;  Beaoh  v.  SwiA,  3  Coon.  Rep.  369;  Wilmofs  Ifsses  r.  T«|j^,  S 
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Harr.  &r  M'Henry,  3 ;  Williams  v.  Baldwin,  7  Verm.  Rep.  SOS,  506,  7 ;  Jackon  v. 
Heath,  1  Bail.  855,6;  Pyle  v.  Maulding,  7  J.  J.  Mai-sh.  S03,  3;  Ghamben  ▼.  Spen- 
cer»  5  Watts,  404 ;  Van  Deusen  v.  Frink,  1 5  Pick.  449 ;  Thomas  ▼.  Cathenl,  S  Gill  & 
John.  d3 ;  Cunirsh  v.  Pugh,  8  Dowl.  Sc  Ryl.  65 ;  Rex  v.  Smith,  Mood  Cr.  Cas.  239 ; 
Capehait  v.  Adm'rs  of  Huey,  1  Hill's  Ch.  Rep.  409;  Bell  v.  Coil,  2  id.  HO. 
But  this  rule  ceases  to  apply  after  his  death.  It  is,  therefore,  no  objectk^o  thea,  ^t 
be  was  interested  during  his  life  time  in  the  fact  now  sought  to  be  proved  by  bis 
widow.  (Edgell  v.  Bennett,  7  Verm.  Rep.  534.  Caldwell  v.  Stewart,  3  Bail  574. 
Chambers  v.  Spencer,  5  Watts,  404.) 

The  wife  may  testify  against  the  interest  of  the  husband  in  a  cause  between  third 
personn,  if  he,  being  present,  do  not  himself  object.  (Jackson  v.  Heath,  1  Bail  355. 
Pedley  v.  Wellestey,  3  Carr.  &  Payne,  558.)  She  cannot  be  a  witness  (or  the  defeodsnt 
in  a  suit  against  her  husband *8  surety,  without  a  proper  release  from  the  surety  10  the 
husband.  (Thomas  v.  Catheral,  5  Gill  k,  John.  33.)  The  husband  being  the  benefi- 
cial, though  not  the  nominal  plaintiff,  his  wife  is  not  an  admissible  witness  for  ItifB. 
(Pyle  V.  Mautding,  7  Marsh.  303.)  Nor  is  the  husband  a  witness  for  tlie  wife's 
trustee  in  an  action  (trover)  by  him  for  her  use.  (Hopkins  v.  Smith,  7  J.  J. 
Marsh.  363.) 

Notes  334,  5,  6,  p.  353.  Of  the  competency  qf  the  party  injured^  an  thetrido/am 
indictment  for  the  offence. 

We  saw  at  the  notes  last  above  cited,  that  the  party  injured  is  a  competeot  wiinrss 
for  the  state,  in  a  criminal  prosecution.  The  cases  are  generally  uniform  tothisefiect, 
on  the  ground  which  prevails  in  civil  causes,  that  the  record  cannot  be  \»t^^ evi- 
dence either  for  or  against  the  witness.  (State  v.  Hasset,  1  Tayl.  55.  Coanau>r.we8ltb 
V.  Oliver,  3  Bibb,  474.)  But  they  are  conflicting  as  to  his  competency  in  ihosecasea 
where  he  may,  by  sjjecial  provision,  derive  actual  benefit  from  a  conviction. 

The  rule  that  he  is  competent,  was  applied  to  a  suit  qui  tarn  for  usury.  (BaBDer^. 
Gregg,  i  Harringt.  523.  Ante,  note  335,  p.  352,  S.  P.;)  and  to  a  prosecution  forpUy- 
ing  with  false  dice.  (The  King  v.  Chapman,  slaleil  by  McKean,  C.  J.  in  Respublica 
V.  Keating,  1  Dall.  111.)  The  general  rule  was  held  not  to  be  altered  even  by  a 
statute  making  the  prosecutor  lia hie  lor  costs,  (Comnionueahh  v.  Shriver,  Whari. 
Dig.  331,  pi.  734,  2d  ed.  Quere.  Vid.  Commonwealth  v.  Gore,  3  Dana,  475.) 
Where  a  statute  made  him  liable  only  in  the  event  of  the  pro?*ecution  api)e»riu2  lo  ^ 
frivolous  or  malicious,  he  was  received  as  but  contingouily  liable.  (The  Siate  v. 
Blennerhassett,  Walker's  Rep.  7,  and  15,  16.)  The  prosecutor  in  forci hie  entry  u"der 
the  statute,  is  not  competent  for  the  state,  lor  he  is  entitled  !o  restitution.  (Siate  v  Fel- 
lows, 2  Hayw.  340.  Ante,  noie  235,  p.  252,  S.  P.)  Tlie  rule,  that  the  injured  party 
is  competent,  &c.,  was  applied  to  ihe  persim  who  owned,  and  fri»ra  whom  a  bank  bill 
was  stolen,  though  a  conviction  would  entitle  him  to  a  resiituiitm  of  tlie  property. 
Slate  V.  Casados,  1  Notl  &  McCord,  91,  99.)  But  this  was  denied  of  ihepariy 
swindled,  against  the  alleged  swindler;  for  a  statute  gave  the  former  double  value,  od 
conviction.  (State  v.  Vaughan,  1  Biy,  282, 3.)  So  of  an  informer,  who  is entilleii  to 
a  share  in  the  penalty.  (City  Council  v.  Haywood,  3  Noct  Sc  McCord,  30S.  Vao 
Kvour  ▼.  The  State,  id.  309,  note  (a).    But  see  State  v.  Bennett,  1  Root,  249.) 

On  trial  of  an  indictment  for  perjury  committed  by  A.,  op  trial  of  an  aetwn.  sgaint 
B.  and  others,  B.  i»  not  renderedioooaipstent  at  a  witnesa  ior  the  psroaeciiikin,  mewiy 
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OD  the  ground  that  he  has  not  paid  the  debt  and  costs,  and  has  filed  a  bill  in  equity. 
But  $emble,  that  if  B.  expect  A.  will  be  a  witneA  against  him  in  a  similar  action,  com- 
ing on  for  trial  soon  af\er  the  indicmteot,  that  is  such  an  immediate  interest  in  R  as 
will  disqualify  him  from  being  a  witness.    (Rex  v.  Uulme,  7  Car.  &  Pi^ne,  8.) 

Of  the  eompeteney  of  the  pemm  entitied  to  a  reward  on  the  eamnetum  qf  the  (f- 
fender. 

See  text,  199,  that  persons  entitled  to  a  reward  on  conviction,  are  competent  wit« 
nessea  for  the  prosecution.  (Mac  Nally's  £▼.  61,  6S,  and  the  cases  there  cited.  Uni- 
ted States  V.  Wilson,  t  Baldwin's  Rep.  90,  S.  P.)  An  attorney  wIki,  by  arrange- 
ment with  the  trustees  of  a  corporation,  was  to  have  10  per  cent,  on  all  fines  collected 
in  their  behalf,  was  held  incompetent  as  n  witness  Rir  the  commonwealth,  in  a  prose- 
tion  for  a  fine  belonging  to  the  corporation.  (Commonwealth  v.  JMoore,  6  J.  J. 
Marsh,  655,  6.) 

Note  350,  p.  358 ;  Nora  497,  p.  707,  and  Nora  498,  p.  709.    Of  the  voir  dire. 

At  note  350,  p.  358,  note  497,  p.  707,  and  note  498,  p*  709,  the  use  of  the  voir  dire 
is  considered.  We  add  some  cases.  A  witness,  on  her  voir  dire,  states  that  she  was 
the  wife  of  the  party ;  senMe,  she  may  reatore  her  competency  by  stating  that  she  had 
been  divorced,  a  vineuhj  though  it  was  objected  that  the  record  should  have  been  pro- 
uuced.  (Wells  v.  Fletcher,  5  Carr.  St  Payne,  13.)  Note  498,  p.  709,  r.nte,  contains 
several  like  cases.  Though  the  witness,  on  his  vovrdire^  being  oflered  for  tiie  defend- 
ant, answerred  that  he  was  not  liable  to  pay  the  costs  of  defence,  the  plaintiff's  coun- 
sel was  allowed  to  show  him  a  letter  of  his  own,  to  the  defendant's  wi(^,  and  then 
repeat  the  question.  (Homan  v.  Thompson,  6  Carr.  &  Payne,  614.)  The  c*)urt 
said,  that,  after  anexaminntion  on  tlie  voir  dire,  other  evidence  to  show  interest  could 
not  be  produced.  But  yet,  if  it  come  out  in  the  course  oPthe  witness' examination  in 
chief,  that  he  is  interested,  he  may  be  rejected.  (Davis  v.  Barr,  9  Serg.  &.  Rawle, 
1S8.)  Said,  you  may  ofler  direct  proof  of  interest  after  failin;;  to  show  it  by  the  voir 
dire.  (Hamblett  v.  Hamblett,  6  N.  Hamp.  Rep.  351.)  In  an  action  by  the  endorsee 
against  the  endorser  of  a  note,  the  maker,  on  his  voir  dtre,  expressed  his  doubts  wheth- 
er he  was  interested,  srating  his  interest  to  depend  on  the  question  whether  a  demand  he 
had  affainRt  the  defendant,  was  barred  by  the  statute  of  limitations,  in  case  he  should 
be  sued  by  the  defendant,  on  a  recovery  against  him,  in  the  pending  cause.  Held  a 
competent  witness  for  the  defendant,  this  not  being  either  a  declaration  that  he  was 
iniereHted,  or  that  he  believed  himself  to  be  so.  (Bank  of  Colunihia  v.  Magruder,  6 
Hitrr.  &  John.  172.  G^lbraith  v.  Galbraitb,  6  Watts,  113,  133,  S.  P.  Ante,  note 
497,  p.  709,  d.  P.)  It  was  said,  the  judge  may,  in  his  discretion,  allow  a  resort  to  the 
voir  dire,  after  other  modes  of  impeaching  tlie  witness  have  failed  of  efiecl,  though  it 
is  doubtful  whether  he  is  bound  to  allow  it.  (Butler  v.  Tufts,  1  Shepl.  303.)  On  the 
eotr  dure,  a  witness  may  be  required  to  verify  his  signature  to  an  instrument,  which 
may  then  be  read  in  proof  of  his  interest.  (Hamblett  v.  Hamblett,  6  N  Hamp,  Rep, 
$33«  351.) 
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Note  3S6,  p.  35S,  io  coDiiectioQ  with  ikh  text,  p.  1S4.  Of  the  e<mpe$aieg  <f  tftt- 
son  whoie  name  i$  forged,  m  apuhUeproseciUianfor  the  offence. 
Whether  the  party  whose  name  is  averred  to  be  forged,  is  competent  to  prove  the 
forgery  on  the  trial  of  an  indictment  for  the  offence,  we  gave  many  conflicting  cam  at 
note  386,  p.  134.  Additional  cases  that  he  is  not  competent,  are  the  foUowiog:  Rex 
V.  Toun^,  Peak.  Add.  Gas.  936.  Slate  v.  Whitten,  1  Hill,  100.  That  he  is,  aretbe 
following:  Simmons  v.  The  Slate,?  Ham.  Rep.  pt.  1,  p.  116.  State  v.  Hinwo. cited 
in  1  Hill,  102,  S,  by  O'Neall,  J.  Smith's  case,  and  Shepherd's  case,  cited  io  i  DaU. 
340,  and  3  ^eates,  4;  Wbart.  Dig.  931,  3,  3d  ed.  pL  730,  S.  C. 

Note  347,  p.  356,  and  note  497,  p.  707.  When  and  bow  the  oi^ectionfor  interat,  or 
other  cause  of  incompetency  should  be  made. 

We  saw  ante,  note  347,  p.  356,  7,  and  note  497,  p.  707,  that  the  objection  of  io- 
terest  may,  in  general,  be  made  against  a  witness,  at  any  time  during  the  trial,  even 
though  it  appear  afler  the  failure  of  an  attempt,  in  another  mode,  to  show  the  inter- 
est. The  cases  are  quite  uniform  to  this  effect.  (Bank  of  North  America  v.  Wycoffi 
4  Dail.  151.    Schillioger  v.  McCann,  6  Greenl.  3^4.) 

To  make  tiie  objection  in  respect  to  competency  available  on  error,  the  party  must 
expressly  except  to  the  judge's  decision.  It  is  not  enough  to  say  he  cbjectSj  even 
though  the  objection  be  staled  in  a  sealed  bill  of  exceptions.  (Bank  of  Akiboroa  v. 
M'Dade,  4  Porter,  363,  365.    Willard  v.  Warren,  17  Wend.  357,  9.) 

A  bill  of  exceptions  cannot  be  taken,  on  the  ground  that  the  judge  received  improp- 
er evidence  on  the  question  of  competency ;  for  exceptions  cannot  extend  beyond \\a 
evidence  offered,  or  admitted  to  go  to  the  jury.  (Quin  v.  Crowell,  4  Whart  Rep. 
334,  337.    Brown  v.  Downing,  4  Serg.  &  Rawle,  494.) 

Note  349,  p.  358;  Note  497,  p.  709.— Proa/  of  interest,  vnlhout  a  resort  to  tht 
voir  dire. 

The  cases  cited  at  note  349,  p.  358,  are  to  the  point,  that  a  party  is  not  boond  to  re- 
sort to  the  voir  dire;  but  may  show  the  witness' interest  by  any  other  kind  of  proof. 
To  this  the  cases  are  uniform.  (Carroll  v.  Pallikiller,  3  Porter,  379,  337.)  The  wit- 
ness could  not,  on  his  voir  dire,  state  either  generally  or  from  particulars  whether  be 
was  interested  or  not.  Held,  that  other  evidence  of  his  interest  might  be  e^f^f^' 
(Galbrailh  v.  Galbraith,  6  Watts,  1 13, 133.  Bank  of  Columbia  v.  Magruder,  6  Harr. 
&  John.  173,  and  ante,  note  497,  p.  709»  S.  P.)  Tl»e  plamliff  offered,  first,  to  show 
the  interest  of  the  witness  by  his  unHbrm  declarations,  whif  h  were  overruled.  He 
then  attempted  to  prove  it  by  the  defendant's  declarations,  but  failed ;  in  conaequenee 
of  which  the  voir  dire  was  excluded.  But  the  witness  being  sworn  m  chief,  hia  in- 
terest appeared  on  his  cross  examination.  Held,  that  he  should  be  rejected.  (Butler 
V.  Tufts,  1  Shepl.  303,  5,  6,  and  see  Schiljenger  v.  M'Cann,  6  Greenl.  368.) 

It  is  no  ground  for  a  new  trial,  that  the  court,  on  trying  a  question  of  couipeteoey, 
aliowed  improper  evidence  to  be  given  in  presence  of  the  jury.  (AckWy  v.  Helhigg, 
8  Gowen,  333.)  But  the  witness  was  held  competent,  and  gave  evidence  to 
the  jury. 
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NoTB  ^49,  p.  358;  Note  497,  p.  707;  Note  596,  p.  749*^Of  prcving  intone 
petency  by  the  admissiona  of  the  party  and  the  unsworn  dedwratiom  of  the 
witness. 

In  Bean's  exV  v.  Jenkins'  ex'r,  1  Harr.  &  John.  1S5,  (Maryland,)  both  the  decla- 
rations of  the  party  nfTering  the  witness,  and  the  out  door  declarations  of  the  witness 
himself,  were  received  to  prove  his  incompetency.  That  the  former  were  correctly, 
and  the  latter  improperly  received,  by  many  boi>ks,  and  even  on  the  teter  Maryland 
cases,  see  ante,  note  249,  p.  258,  and  note  497,  p.  707,  and  also  per  Skinner,  chan- 
cellor, in  Nichols  v.  Holgate,  2  Aik.  138,  140.  Doe,  ex  dem.  Ingram,  v.  Waikins,  1 
Dev.  &  Batt.  442,  5.  Two  persons  being  offered  as  witnesses  for  the  plaintiff  were 
objected  to,  and  a  i^itness  for  the  defendant  stated  he  heard  the  plaintiff  say  he  was 
not  to  pay  the  costs  of  this  suit  if  he  tost  it,  as  he  had  somebody  between  him  and 
danger,  which  the  witness  understood  to  mean  the  two  witnesses  offered.  This  was 
liekl  insufficient  to  establish  their  incompetency  by  reason  of  liability  for  costs.  (High 
V.  Stainback,  1  Stow.  Rep.  24.)    See  the  cases  ante,  note  526,  p.  749. 

Semb.  Though  the  judge  should  receive  the  declarations  of  the  witness  as  to  io- 
terest  in  presence  of  the  jury,  it  would  not  be  cause  for  a  new  trial,  if.  he  receive 
the  witness  as  competent,  and  submit  his  credit  to  the  jury.  (Ackley  v.  Kellogg, 
8  Cowen,  228.) 

Note  256,  p.  260. — Of  the  proof  of  the  wstrunent  or  other  matter  by  which  eom- 
peteney  is  restored. 
V4e  stated  ante,  note  256,  p.  260,  1,  some  cases  as  to  the  manner,  other  than  by 
the  voir  dire,  of  proving  tlu;  discharge  of  a  witness'  interest  when  it  appears  that 
he  is  incompetent.  The  amount  of  those  cases  seems  to  be,  that  if  his  interest  ap- 
pear otherwise  than  by  his  own  examination,  he  himself  is  incompetent  to  testify  to 
the  facts  by  which  it  was  removed.  And  so  is  the  case  of  Fay  ▼.  Green,  1  Aik. 
Verm.  Rep.  71.  Otherwise,  if  the  objection  arise  out  of  his  own  examination^  though 
in  chief.    (Ante,  note  256,  p.  260,  1.) 

Note  257,  p.  261.— Qf  restoring  eompeteney  by  means  of  a  release. 

This  head,  as  we  partly  saw,  ante,  note  257,  p.  261,  involves  the  various  questions 
of  the  person  who  has  the  power  to  release,  whether  in  his  own  right  or  as  an  agent, 
trustee,  &c. ;  the  person  who  is  to  take  the  release,  the  form  of  the  release,  the  man- 
ner of  execution,  the  time  when  it  should  be  given,  its  consideration,  and  its  effect, 
when  every  thing  legally  within  the  power  of  the  party  and  the  witness  has  been  done 
in  order  to  attain  their  purpose. 

The  person  having  such  a  legal  claim  or  interest  in  himself  as  to  bar  the  admisskio 
of  the  witness,  whether  it  be  the  party  or  the  witness  himself,  may  release  it  ftona^fi^, 
even  though  he  be  an  infant;  (Walker  v.  Ferrin,  4  Verm.  Rep.  525,  527 ;  and  sec 
Rojfers'  ex'rs  v.  Berry,  10  John.  Rep.  182,  stated  ante,  note  46,  p.  60;)  though  the  re- 
lease from  an  infant  would  be  void,  if  it  were  a  part  of  a  system  of  collusion  to 
present  the  appearance  without  the  reality  of  a  release,  however  binding  it  might  be 
OD  an  adult  as  between  the  parties.  (Walker  v.  Ferrin,  ut  supra.)  A  proehein  amy 
or  guardian  ad  Utem,  has  no  power  to  release  the  right  of  the  infant.    (Id.)    Nor  has 
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ao  attorney  to  prosecute  or  defend  the  cauae,  without  a  epecial  power  for  that  pur- 
poee,  authorHjT  to  release  the  rights  of  his  client.  (Walker  ▼.  Ferrin,  4  Venn.  Rep. 
683, 8.  Murray  v.  Uotiae,  II  John.  Rep.  464.)  The  attorney  should  have  a  special 
power  for  the  purpose  duly  sealed,  if  the  party  intends  to  be  absent  at  the  tml;  and 
then  his  release,  and  even  his  stipulation  to  give  one,  if  the  witness  be  examined  in 
virtue  of  such  stipulation,  will  be  valid ;  for  the  court  said  they  would  compel  him,  on 
motion,  to  give  a  release.  (Heraing  v.  English,  6  Carr.  &  Payne,  543,  1  Cr.  Mee.  k 
Rose.  568,  and  5  Tyrwh.  185,  S.  C.  See  ante,  note  359,  p.  265.)  Where  a  town  is 
a  party,  it  rosy  release  its  treasdrer  or  other  officer  by  a  vote.  (Ford  v.  Clow,  8 
Creenl.  894.)  And  this  must  be  done  by  the  town ;  for  the  selectmen,  as  such,  have 
DO  power  to  release.  (Ante,  note  364,  p.  369.  Yuran  v.  The  Inhabitants  of  Kandolph 
6  Verm.  Rep.  369,  378,  4.)  Yet  doubtless  this  would  be  otherwise  where  town 
officers  are  themselves  parties  as  such.  Nothing  is  perceived  in  such  case  to  prevent 
their  releasing  any  more  than  an  exectitor  or  oiher  trustee,  who  may  clearly  do  ao. 
(Seymour's  adm'r  v.  Beach,  4  Verm.  Rep.  49^,  501.)  A  covenant  of  warranty  run- 
ning with  the  land,  may  and  should  be  released,  not  by  the  covenantee,  if  lie  have 
parted  with  the  title;  but  by  tlie  present  owner  of  the  land  claiming  under  the  cove- 
nantee, though  all  the  deeds  through  which  be  claims  be  with  warranty.  (Leigbton 
V.  Perkins,  3  N.  Ha  nip.  Rep.  437.  Pile  v.  fienham,  8  Hayw.  176.  Abby  v.  Gtiod- 
rich,  8  Day,  438,  explained  in  Clark  v.  Johnson,  5  Day,  378.  See  ante,  notes  364  to 
366,  p.  369.  Also  note  368,  9,  p.  370.  See  also  ante,  note  368,  p.  367, 8.)  A  hus- 
band, a  defendant  in  ejectment,  claiming  to  be  seized  jure  icawrit,  may  release  a  cove- 
nant for  quiet  enjoyment  in  a  deed  given  to  his  wife,  and  so  make  the  eoveoaotor  a 
competent  witnetis  for  him.  (Ford  v.  Walsworth,  19  Wend.  8S4.  See  C^v^hart  v. 
Adm'rs  of  Huey,  1  Hill's  Ch.  Rep.  409.) 

The  form  of  the  release  sliould  he  adapted  to  the  interest.  The  words  dU  demtmdi 
are  of  the  broadest  import,  and  will  discharge  future  rights  and  common  possiMliiiet. 
They  were  held  sufiicient  to  cut  off  the  right  of  a  releasing  partner  to  a  surplus  of  ihe 
partnership  effects.  (Wilson  v.  Hirst,  4  Barn.  &  Adolph.  760.)  A  release  by  the 
attorney  of  the  plaintiff  to  a  witness  who  was  liable  to  him  for  costs,  of  "  all  fees, 
costs  and  charges,"  was  hekl  sufficient.  (Doe,  ex  dem.  Dully,  v.  Allbutt,  6  Carr.  t 
Payne,  131.)  A  release  to  an  executor,  of  all  claim  on  the  estate,  renders  the  releasor 
having  an  interest  in  the  estate  competent  for  the  executor,  though  it  omit  the  oamr 
of  the  latter.  .  (Oliver  v.  Vernon,  4  Mason,  375.)  Whether  a  private  corporator,  ia 
order  to  restore  his  competency  as  a  witness  for  his  corporation,  must  release  his  whole 
interest  as  a  corporator,  or  only  that  which  lie  has  in  the  subject  matter  of  the  suit, 
quere.  (Richardson  v.  Freeman,  6  Greenl.  57.  See  a  case  ante,  note  363,  p.  ^t 
and  two  cases  decided  in  Maine,  ante,  note  357,  p.  368.)  A  release  of  a  warrantor 
of  a  horse  being  by  mistake  dated  before  the  sale,  and  so  void  on  its  face,  the  court 
received  parol  proof  of  the  time  of  the  delivery  of  the  release,  and  thus  gave  it  effect. 
The  sale  and  warranty,  though  ostensibly  by  the  witness  alone,  was,  in  legal  effect, 
from  him  and  his  partner;  yet  a  release  to  the  witness  alone  was  held  to  extinguish 
his  interest.  The  words  were  "  from  all  and  every  claim  and  demand  growing  nut  of 
or  arising  from  the  sale."  (Churchill  v.  Bailey,  1  Sbepl.  64,  70.)  In  assumpsit  by 
the  holder  against  the  maker  of  a  note,  a  release  to  the  endorser  of  hU  interttt  ta  t^ 
particular  action  ptndingj  will  not  render  him  competent  for  the  piainiiffi  be- 
cause it  leaves  him  open  to  a  aubaequent  action  oo  the  note.    (Keonoo  v.  M'Bse,  i 
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Porter,  S89,  400.    See  Comraercial  Bank  v.  Hughes,  17  Wend.  94,  97.)    See  farther 
as  to  the  form  of  the  release,  ante,  note  268,  p.  269. 

The  release  need  not  be  actually  delivered  from  the  releasor  to  the  releasee.  If  it 
be  intended  to  operate,  (see  ante,  note  271,  p.  272,)  or  present  ihe  appearance  of  an 
operation  to  ihe  court,  it  shall  have  that  effect,  though  the  releasee  give  his  note  in- 
tending still  to  be  liable ;  and,  on  being  rejected  for  the  fraudulent  attempt  to  impose 
upon  the  court,  the  releasor  destroy  the  release,  without  its  ever  coming  to  the  hands 
of  the  releasee.  But  a  release  given  by  an  infant  under  such  circumstances,  though 
sanctioned  by  his  guardian  ad  litem,  was  holden  to  be  a  mere  nullity.  (Walker  v. 
Ferrin,  4  Verm.  Rep.  623,  6,  7.)  A  release  to  a  witness  examined  on  commission  in 
New- York,  purported  to  be  certifieil  by  notaries ;  and  the  commissioners  returned  the 
release  with  the  commission  certifying  that  the  release  was  handed  to  them  and  ac- 
cepted by  the  witness  from  them,  who  then  swore  that  he  had  no  interest.  Held,  that 
the  release  was  sufficiently  proved  and  properly  executed.  (Allen  v.  Lacy,  Dudley, 
81.)  A  release  good  in  form  is  available,  though  not  acluaHy  delivered,  but  only  en- 
tered on  the  minutes  of  the  court.  (M'Causland  v.  Neal,  3  Stew.&  Port,  131.)  But 
it  is  void,  if  it  be  neither  signed  nor  sealed.  (Kennon  v.  McRae,  2  Porter,  389.  Sec 
ante,  note  271,  p.  272.) 

As  to  the  time  when  a  release  is  to  be  given,  the  cases  all  agree  that,  on  detect- 
ing the  interest  at  any  time  before  the  witness  has  left  the  stand,  he  may  then  be  re- 
leased, and  examined  over  again,  (Ante,  note  257,  p,  261,  and  note  497,  p.  709, 
citts  Wake  v.  Lock,  6  Carr.  &  Payne,  454.)  The  wife  accepted  a  release  to  her 
husband,  and  then  made  her  deposition ;  but  her  husband  did  not  accept  it  till  after- 
wards.    Yet  her  deposition  was  received.     (Van  Dusen  v.  Frink,  15  Pick.  449.) 

With  regard  to  the  consideration,  whether  of  a  release  or  other  instrument  intended 
to  remove  interest,  there  need  be  none  actually  passingr  between  the  parties,  especially 
if  the  releasor  be  an  adult;  for,  per  curiain,  '•  Wher-  r.  party  has  so  divested  himself 
of  interest  that  he  cannot  resum«  his  title  by  compulsion  of  law,  he  is  competent." 
(Dellone  v.  Rehmer,  4  Watts,  9,  10.) 

The  effect  of  the  release  when  duly  executed  by  the  proper  party,  depends  on  the 
nature  of  the  interest  and  the  varions  relations  which  the  witness  holds  to  the  parties 
in  the  cause.  It  may,  we  think,  at  this  day,  be  safely  affirmed,  though  with  some  ex- 
ceptions, (see  ante,  note  263>  p.  267,)  that  any  interest  which  disqualifies  the  witness 
may  be  released  or  discharged  in  some  way.  If  it  be  without  the  reach  of  a  release, 
&c.  it  is  such  an  interest  as  the  law  would  pronounce  so  remote  as  not  to  exclude  the 
witness.  Henderson,  C.  J.  very  sensibly  remarked,  in  State  v.  Kimbrough,  2  Dev. 
431, 8,  9 — "  The  argument  is  entirely  incomprehensible  to  us,  how  an  interest  so  re- 
route and  contingent,  so  much  of  a  bare  possibility,  so  much  of  a  nothing,  if  I  may 
so  express  it,  t^at  it  cannot,  by  reason  thereof,  be  released  or  assigned,  should  dis- 
qualify a  witness."  In  that  case  a  witness  was  received  for  the  state  in  a  capital  case, 
on  releasing  his  estate  expectant  on  the  death  of  the  accused.  So  a  bankrupt  may 
release  bis  allowance  even  before  he  has  obtained  his  certificate.  (Schneider  v.  Parr, 
Peak.  Add.  Cas.  66.  Farther,  as  to  the  kind  of  interest  releasable,  see  ante,  note 
968,  p.  267.) 

A  legal  interest  can  be  released,  though  mere  prejudice  or  feeling,  &c.  cannot. 
The  latter  must,  therefore,  be  endured,  and  go  to  the  credibility  of  the  witness. 
But  if  he  will  not  release  his  interest,  he  will  not  be  trusted  as  competent;  and  this  is 
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the  true  ground  pf  his  incoinpetency.  The  law  goes  as  (ar  as  it  effectnaBy  em  to- 
wardii  removing  an  improper  infiuence  upon  the  witness'  mind.  It  does  not  stand 
upon  the  degree  of  interest,  therefore,  but  whatever  its  amount,  it  demaods  that  it 
should  be  removed.     (Best,  C.  J.  in  Hovill  v.  Stevenson,  5  Bing.  49S.) 

The  general  doctrine  that  a  witness  may  be  restored  to  competency  by  a  proptr  re- 
lease, though  entered  into  expressly  for  that  purpose,  is  impliedly  asserted  in  all  the 
cases  on  the  subject,  and  expressly  by  some.  (Lilly's  lessee  v.  Kitzmiller,  1  Ycatee, 
98.  Dawson  V.  Morris,  4  Yea tes,  841.)  And  when  a  case  of  difficulty  or  oicetj 
arises,  it  is  examined  on  the  same  principles  as  if  the  release  were  pleaded  or  given  io 
evidence  by  the  releasee,  in  an  action  to  enforce  the  right  intended  to  be  cut  off. 
(See  Bank  uf  Pennsylvania  v.  M'Calmont,  4  Rawie,  307,  310,  11.)  On  its  being 
found  operative  in  itself,  its  relative  effect  in  the  restoration  of  competency  arises  in 
various  ways ;  sometimes  rt  w^rks  a  total  obliteration  of  all  interest,  sometiines  the 
creation  of  a  balance,  sometimes  an  inclination  of  the  witness  against  the  party  call- 
ing him,  and  sometimes  as  the  reduction  of  an  interest  otherwise  efiectual,  to  socb 
remoteness,  contingency  or  uncertainty,  as  no  longer  to  be  regarded  by  tbe  bw. 
We  shaU  continue  the  examples  furnished  by  the  cases,  without  much  attention  to 
the  particular  ground  on  which  the  release  works  its  intended  effect.  In  most  in- 
stances that  is  quite  obvious. 

The  release  by  the  vendee,  of  his  vendor  or  warrantor,  of  lands  or  goods,  whether 
the  warranty  be  express  or  implied,  in  order  to  render  the  vendor  competent  in  anac->' 
tion  by  or  against  the  vendee  concerning  the  title,  is  a  familiar  instance.  (Cbrk  v. 
Johnson,  5  Day,  373,  381.  Gaston's  ex'rs.  v.  Ballard,  1  Hill,  406.  Yan  Hoeseo  v. 
Benham,  15  Wend.  164.)  So  a  release  of  the  assignor  of  a  mortgage  in  to  action  by 
his  assignee.  (Lithgow  v.  Evann,  8  Greenl.  330.)  In  an  action  by  a  bailee  agvsax 
a  stranger,  his  bailor  may  be  released,  and  made  competent  for  the  plaintiff.  (Said  ia 
Chesley  v.  St.  Clair,  1  N.  Hamp.  Rep.  190.) 

The  surety  being  sued  alone,  his  principal  may  be  released  by  him,  and  so  fflsde 
competent.  (Reed  v.  Boardman,  20  Pick.  441 .)  In  an  action  by  the  endorsee  agaiml 
one  who  endorsed  for  the  maker's  accommodation,  the  latter  was  thus  rendered  com- 
petent for  the  defendant.  (Van  Schaack  v.  Stafford,  12  Pick.  565.)  So  in  assompsit 
against  the  surety,  one  of  two  joint  makers  of  a  note,  the  other  being  principal,  was 
held  competent  for  his  surety,  on  a  like  release.  (Harmon  v.  Arthur,  1  Bail.  83.)  And 
in  such  and  tbe  like  cases,  a  release  of  the  costs  dUme  restores  the  competency  of  the 
principal,  by  creating  au  equal  interest  between  plaintiff  and  defendant.  (Perryottn 
V.  Steggal,  5Carr.  &  Payne,  197.)  And  see  Bank  of  Limestone  v.  Pennick,  9  Mon- 
roe, 100, 101.  A  constable's  sureties  being  sued,  he  was  held  to  be  a  competent  wit- 
ness for  them,  on  their  giving  him  a  proper  release,  (Wills rd  v.  Wickfaam,  7 
Watts,  292.) 

Another  instance  is  of  a  witness  releasing  his  interest  in  a  fund  which  his  testimony 
may  affect  beneficially  to  himself;  as  if  he  be  called  in  behalf  of  a  decedent's  estate,  to 
a  share  of  which  he  is  entitled  as  a  distributee  or  legatee.  (Van  Home's  ez'r  v. 
Brady,  1  Wright,  459.  Boon  v.  Nelson's  heirs,  3  Dana,  391,  2.  Cox  v.  Norton,  I 
Pennsylv.  Rep.  412,  41 4.)  Sometimes  this  may  be  done  on  his  releasing  his  interest^ 
not  generally  in  the  fund ;  but  merely  in  the  subject  matter  of  the  suit.  (TorrenceT* 
Graham,  1  Dev.  St  Batt.  284,  6.)   For  other  like  instances,  see  aote^  note  268, 269, 70, 
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So  A  witneM  supposed  to  have  a  lieo  on  the  subject  of  recovery,  was  received  for  the 
plaintiff;  on  releasing  it.    (Raymond  v.  Howland,  13  W?nd.  176,  9.) 

In  an  action  against  a  sheriff  for  bis  deputy's  neglect,  the  latter  may  be  made  com- 
petent for  the  sheriff;  by  a  release.    (Jewett  v.  Adams,  8  Greenl.  SO.) 

In  tfn  action  by  a  hankrupt's  assignee,  the  bankrupt  was  denied  to  be  competent  for 
the  plaintifl^  till  three  releases  were  executed,  one  by  himself  to  his  assignee,  secondly 
by  all  the  creditors  to  the  bankrupt,  third  by  the  assignee,  who  was  not  a  creditor 
to  the  iMinkrupt.  A  year  a(\er  the  commissk>n  issued  having  elapsed,  it  was  pre- 
sumed that  all  the  creditors  had  come  m  and  proved  their  debts.  And  tlierefore  a 
release  fVom  all  who  had  proved  was  held  sufficient  (Carter  v.  Abbott,  1  Barn.  & 
Cress.  444.    And  tee  Ferryman  v.  Stegi^l,  stated  ante,  note  537,  p.  363.) 

The  son  conveyed  his  land  to  his  father ;  then  McKee  obtained  judgment  against 
the  son  alone;  and  then  Gilchrist  obtained  a  judgment  and  executwn  against  the 
«on  and  his  father;  and  caused  the  land  to  be  sold.  M'Kee  alleging  that  the  son's 
sale  was  fraudulent,  claimed  the  avails  of  the  Execution  sale  on  his  senior  judgment. 
On  the  trial  of  an  issue  upon  the  question  of  fraud  between  these  two  judgment 
creditors,  the  father,  on  being  released  from  all  liability  to  the  junior  judgment 
creditor,  waa  held  a  competent  witness  for  him.  (MoKee  v.  Gilchrist,  9  Watts, 
«30,  4.) 

NovBS  638  and  367,  p.  364.  Of  the  theam  of  rendering  (he  parties  in  the  emu 
competent  witnesses  ;  and  various  means  of  restoring  competency  to  other  persons  ^ 
Ufhidi  are  not  arranged  under  any  partietdar  head. 

*  It  may,  perhaps,  be  now  taken  as  settled,  both  in  the  English,  and  a  majority  of  the 
American  courts,  that  the  exclusion  of  a  party,  whether  nominal  or  real,  or  both,  frooa 
being  a  witneas  in  his  own  cause,  rests  mainly  on  the  ground  of  his  intertsst ;  and  that 
policy,  though  it  operates  in  some  instances,  exerts  an  influence  comparatively  small* 
(Ante,  note  133,  p.  IS4  to  188,  and  the  cases  there  cited.)  There  are  several  other 
decisions  verifying  this  remark,  some  of  which  we  shall  proceed  to  ^ive  here,  and 
others  will  present  themselves  in  various  parts  of  these  notes.  The  caae  of  8u»v«o8 
v.  Bransford,  6  Leigh,  346,  was  the  case  of  a  sheriff  who  had  taken  a  bond  on  seizing 
property,  pursuant  to  the  Virginia  statute,  to  pay  all  persons  having  claim  to  the  pro- 
perty, their  damages.  In  an  action  in  the  sheriff's  name,  on  the  bond,  the  sheriff  was 
willing  to  be  sworn  as  a  witnessjbr  the  defendant,  who  offered  him ;  and  the  question 
whether  he  was  competent,  was  debated  by  the  judges  upon  his  interest  in  defeating 
the  plaintiff,  to  whom  he  might  be  liable,  if  he  had  a  real  claim,  and  the  sureties  shoukl 
prove  insufficient  Four  judges  sat;  and  they  were  equally  divided.  But  none  of 
them  raised  a  serious  doubt  whether  his  merely  being  a  party,  should  exclude  him. 

It  is  remarked  in  the  8th  ed.  of  this  work,  by  Amos  &  Phil.  p.  47,  note  (1,)  that 
the  privileges  of  parties  to  suits,  in  not  being  compelled  to  appear  as  witnesses,  has 
oAen  been  confounded  with  their  interest.  The  privilege  is  considered  under  a  dis- 
tinct head,  at  p.  157,  8,  where  the  general  rule  is  laid  down  and  illustrated  that  <*a 
party  on  trial  before  a  jury,  is  never  eompeUed  to  give  evidence  for  the  opposite  party 
against  himself;  and  this  rule  is  applied  to  nominal  and  real  parties;  though  it  is  said 
that  he  may,  by  his  own  consent,  give  such  evidence  against  hinwelf,  or  a  party  join- 
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ed  with  him,  the  privilege  being  peraonal  to  himself.   (See  aote,  note,  193,  p.  156,  ooie 
138,  p.  1S9,  note  139,  p.  143.) 

It  is  sdded,  p.  158,  note  (8,)  that  it  does  not  appear  to  have  been  considered  vbetb- 
er  3)er8on8  whose  admissions  are  evidence  against  parties  to  a  suit,  on  the  ground  of 
their  being  the  real,  though  not  nominal,  parties  to  a  suit,  are  privileged  ffom  giving 
evidence.  It  need  scarcely  be  observed  that  such  privilege  has  often  bei  n  rccogsizEd 
on  this  side  the  Atlantic.     (Ante,  note  199,  p.  184;  note  198,  p.  141.) 

In  England,  it  has  been  recently  said,  that,  where  one  defendant  out  of  8e\-eral 
justifies  a  trespass  in  right  of  A.,  but  submits  to  a  verdict,  A.  not  having  employed  the 
attorney,  is  a  competent  witness  for  the  other  defendants  on  distinct  it^sl;es;  sod  (hat 
one  who  is,  without  his  consent,  made  lessor  of  the  plaintiflT,  (see  ante,  note  138,  p. 
141,)  may,  af\er  a  verdict  for  the  defendant  on  his  demise  be  called  as  a  i%itness  Id  sup- 
port of  other  counts.  (Lord  Denman,  C.  J.  in  King  v.  Baker,  9  Adolph.  &  Ellis,  SSS.) 
In  that  case,  several  defendants  in  replevin,  made  several  cognizances  under  di&tiLct 
persons.  The  plaintiff  consenting  to  the  acquittal  of  one  defendant,  the  person  under 
whom  he  made  cognizance,  was  received  as  a  witness  for  the  other  defendant.  Up- 
ton V.  Curtis,  cited  text  64,  is  corrected  by  the  case  now  cited.  These  are  ir*laDces 
of  parties  real,  though  not  nominal.  So,  by  the  decision  of  an  American  court,  a 
merely  nominal  party  may  be  received  on  being  divested  of  all  interest.  An  adminis- 
tor,  one  of  the  plaintiffs,  was  held  competent  for  them,  on  releasing  to  the  distributees 
all  his  claim  for  commissions,  and  paying  to  the  protlionotary  all  the  costs  of  the  suit  pasi 
and  to  come,  and  agreeing  that,  in  no  event,  should  they  be  refunded,  it  not  appearing 
that  he  was  in  danger  of  being  charged  for  a  devastavit.  (Patton's  adm'rsr.  A^,  7 
Sbrg.  &  Rawle,  116,  193,  4.  See  ante,  note  199,  p.  137,  8.)  All  ibis  is  necessary, 
however,  or  he  cannot  be  received.  (Gebhart  v.  ShinrtW,  loSerg.  itIliW«,%^. 
Beard  v.  Cowman's  ex'r,  8  Har.  &  McUen.  159.)  Nor  would  like  steps  render  him 
competent,  if  he  had  been  an  administrator  defendant.  (Conrad  v.  Keyser,  5  Serg. 
&  Rawle,  870.)  One  defendant  in  ejectment  having  quit  tlie  possession,  and 
assigned  all  his  interest  to  the  other  defendant,  and  being  released  fiom  all  liabifity 
to  the  person  of  whom  he  purchased,  was  held  admissible  as  a  witness  for  the  plaio- 
tlff,  he,  the  witness,  not  objecting.  (Patterson's  lessee  v.  Hagerman,  9  Yeates,  168. 
Diermond's  lessee  v.  Robinson,  9  Yeates,  894,  S.  P.) 

In  Pennsylvania,  a  party  plaintifi*  may  be  rendered  competent  in  one  of  two  ways. 
In  the  first  place,  by  a  simple  assignment  before  suit  brought,  which  is  holden  to  throw 
the  whole  interest,  and  an  exclusive  liability  for  costs  on  the  assignee,  who  aflerwards 
sues  in  the  assignor's  name,  and  so  to  make  him  competent  for  his  assignee.  (Wisur 
V.  Walker,  9  Brown,  166,  169,  to  171  ;  a  leading  case,  and  the  principle  of  this  prac- 
tice fully  shown.  Steele  v.  The  PhcBnix  Ins.  Co.  8  Binn.  319.  Canby  v.  Ridgway, 
1  Binn.  496.  Fetterman  v.  Plummer's  admV,  9  Serg.  &  Rawle,  90,  1,  9.  Davis  v. 
Barr,  9  Serg.  &  Rawle,  137.  Clement  v.  Bixler,  infra.  Martin  v.  Siille,  8  Whaiu 
Rep.  887.)  And  though  the  assignment  be  simple  and  absolute,  the  assignee  need  not 
release  the  assignor.  (Martin  v.  Stille,  8  Whart.  Rep.  337,  349.)  There  is  an  excep- 
tion, however,  where  the  assignment  was  made  in  order  to  pay  a  precedent  debt  of 
the  assignor,  unless  it  was  expressly  agreed  to  take  it  in  payment ;  ibr  a  failure  to  re- 
cover would  revive  the  absolute  liability  of  the  witness  for  the  debt.  (M'Gion  v. 
Holmes,  9  Watts,  191.)    Another  method,  though  he  be  both  the  real  and  nominal 
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plaintiff,  is  an  asngoment  of  all  his  inteiest  in  the  cause,  before  orat  the  time  of  trial ; 
and  the  payment  of  all  the  costs  so  fiir  accrued  on  the  part  of  the  defendant ;  with  the 
deposit  of  a  sum  of  money,  deemed  sufficient  by  the  court  to  cover  the  future  costs  of 
the  defendant,  and  a  stipulation  that  the  deposit  shall  go  towards  defraying  such  fu- 
ture costs  absolutely  and  without  recall.  (Ash  v.  Patton,  $  Serg.  &  Rawle,  300. 
Patton's  adm'rs  v.  Ash,  7  Serg.  &  Rawle,  1X6^  1S3,  4.  Conrad  v.  Keyser,  5  Serg. 
&  Rawle,  370.  North  v.  Turner,  9  Serg.  &  Rawle,  94i.  Browne  v.  Weir,  5  Serg. 
&  Rawle,  401,  40$.  Washington,  J.  in  Willings  v.  Consequa,  1  Pet.  C.  C.  Rep. 
308.  Willing  y.  Peters,  12  Serg.  &  Rawle,  177.  Fetterman  v.  Plummer's  adm'r,  9 
Serg.  &  Rawle,  SO,  3d.  Richter  t.  Selin,  8  Serg.  &  Rawle,  425,  437.  Clements  v. 
Bixler,  infra.  Hoak  v.  Hoak,  infra.  Campbell  v.  Galbreath,  5  Watts,  433.  Mc- 
Lughan  v.  Bovard,  4  Watts,  308,  312.)  Some  cases  say  the  stipulation  not  to  claim 
a  return,  need  not  be  express;  but  is  implied  by  the  payment  and  deposit  for  such  a 
purpose.  Conrad  y.  Keyser,  5  Serg.  &  Rawle,  370.  North  v.  Turner,  9  Serg.  £^ 
244,  249.  And  see  Clement  v.  Bixler,  infra.)'  Merely  giving  security  for  costs  will 
not  do.  (Clement  v.  Bixler,  3  Watts,  248.)  Nor  a  deposit  for  past,  and  a  promise 
by  the  plaintiff  to  pay  future  costs,  if  any  more  should  accrue.  (Hoak  v.  Hoak,  5 
Watts,  80.)  Jlfortioriy  a  mere  stipulation  to  pay  both  past  and  future  costs,  (Campbell 
V.  Galbreath,  5  Watts,  423,)  or  a  mere  assignment,  without  more.  (Harris  v,  Ohio 
Ins.  Co.  1  Wright,  544.) 

But  tbe  right  is  not  reciprocal.  The  defendant  has  no  power  to  restore  his  own 
competency,  (Conrad  v.  Keyser,  5  Serg.  &  Rawle,  370,  and  see  Shelby  t.  Smith's 
heirs,  2  A.  K.  Marsh.  504,  507,)  which  has  led  some  of  the  Pennsylvania  judges  to 
think  the  rule  a  hard  one.  (Hoak  v.  Hoak,  5  Watts,  81,  2,  per  Kennedy,  J.  Cox  v. 
NorXoo,  1  Pennsylv.  Rep.  412,  414,  per  Huston,  J.) 

Nor  can  a  plaintiff,  even  under  the  the  liberal  doctrine  of  Pennsylvania,  at  all  times 
make  himself  competent  by  the  usual  assignment,  payment  and  deposit  His  interest 
may  not  be  assignable  in  its  nature,  as  if  it  arise  from  a  personal  tort.  See  cases  infra. 
And  it  is  said  in  one  case  of  a  trustee,  that  a  mere  formal  assignment  for  stwh  a  pur- 
pose, either  before  or  after  suit  brought,  does  not  divest  his  interest ;  that  he  can  atill 
claim  the  trust  fund  on  its  being  recovered,  and  it  was  so  held,  where  the  administra- 
tor had  assigned  the  debt  to  the  distributee  before  suit,  and  brought  an  action  for  the 
assignee's  use.  (Sypher  v.  Long,  4  Watts,  253.)  Quere;  for  an  administrator  may 
assign  a  particular  debt;  though  he  cannot  assign  his  trusty  as  such.  The  machinery 
being  adequate,  it  is  not  perceived  that  the  objection  is  so  great  as  in  case  of  a  party 
having  the  beneficial  interest.  (See  Patton's  adm'rs  v.  Ash,  and  Beard  v.  Comnan's 
ez'r,  supra.)  Tbe  rule  is  universal,  that  a  mere  trustee,  not  being  a  party,  nor  per- 
sonally interested,  is  a  competent  witness  in  favor  of  the  trust  fund.  An  assignment 
legally  effective,  though  the  wimess  may  expect  a  re-transfer  of  the  right,  restores  com- 
petency in  other  cases,  (Dellone  v.  Rehmer.  infra,)  and  why  not  in  this?  But  in  Sy- 
pher v.  Long,  the  counsel  was  retained  by  the  administrator.  That  would  sustain  the 
decision ;  for  he  was  liable  for  costs.    (See  4  Watts,  254.) 

Another  case  for  discharging  interst  is,  where  the  witness  to  be  rendered  competent 
occupies  the  position  of  a  real,  but  not  a  nominal  plaintiff,  or  (it  is  presumed)  defend- 
ant. That  the  rule  applies  to  a  real  though  not  a  nominal  defendant,  see  Benjamin  v. 
Smith,  12  Wend.  404.    In  such  a  case  the  books  all  seem  to  agree  that  his  competency 
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may  be  reilored;  Imt,  armMt  hotHm  My,  not  bynsfttpler release,  MdginBen(t;orc«btt' 
dSsahaifeofhiaiatereBC;  flbr  he ie^  ifapteiiififf,  moreottetEaUe  for  coats  tbibe  oppo- 
ai«»party.  Thia  baabeen  oAm  hefd  ia  itspeet  to  real  plaiotiA  who  are  couwlefed 
R!iM>  by  roaaoB  oftbeirbeinfi^eeatuiaquetnuft  or  aaalgneea  of  the  tdiole  or  my  put 
ol'tfle  moiiey  in  diapute ;  (Gallagher  r.  MiUigan,  S  PennaylT.  Rep.  177 ;  Uiddnley 
v,  leOregor,  » Whart  Rep.  969,  974,  t,  899,  4(10 ;  Ontario  Bank  ▼.  WorthingUm,!) 
Wend.  698;  Lake  ▼.  AiAoro;  17  id.  16-;)  and  hr  Benjamin  ▼.  Smith,  It  Weod.  4M; 
a  reid  defendant:  though  quere  ofthhs, ainoe  the  eaae  of  Bfiller v.  Adkit,  18  Weaddl 
873.  There  must  be  an  aetnaf  piaymeni  for  past,  and  an  abaolnte  depoait  for  fotnre 
ooatl^  as  in  other  caaea.  (CamplfeU  v.  Galbreatb,  5  Watts,  498.)  But  this  ia  denied 
in  New->Tork,  and  a  bond  of  indemnity  to  tfte  assigning  party  held  aafficient  (Lake 
▼.  Auborn,  17  Wend.  18, 19.)  It  was  held  in  onecaae,  that  an  asaignment^by  a  oocid 
que  traat  muat,  in  order  to  reatora  his  competency,  be  not  only  legally  efiectiTe  io  Ibmi, 
bat  on  actual  oonaideration ;  (Hoak  v.  Hoak,  5  Watts,  80,  88*;)  but  this  case  seefli 
to  atand  abne,  and  ia  contrary  to  the  practice,  because  an  asaignment  or  releaft  ex- 
pressing without  seal,  or  importing  a  oonaideration  hy  teal,  removes  the  legal  and 
equitable  intereat  as  between  the  parties,  whether  there  be  an  actual  oonsideratioD  or 
not  In  Martin  ▼.  Stille,  the  aaaignment  was  expressed  to  be  fin'  the  nominal  cooiid- 
eration  of  $1,  and  waa  in  truth  a  mere  gift ;  yet  held  good.  (8  Whart  Rep.  94%  5.) 
The  whole  ia  reduced  at  least  to  a  mere  honorary  interest,  or  a  belief  of  interest,  ivliich 
never  disqualifies.  And  that  veiy  point  waa  held  in  Dellone  v.  Rehmer,  (4  Watts,  9, 
10,)  where  oounad  Bought  to  queation  the  conaideratk>n  of  the  aaaignment  b  diatesae 
a  distribulee  assigning  under  hand  and  aaal,  to  her  mother,  who  gave  ber  a  bond,  at 
one  year,  to  pay  her  nett  diatribative  ahare,  after  deducting  the  d&lm  t&<^Qeation  io  a 
suit  againat  the  adminiatfstor,  waa  held  competent  for  the  latter.  AndjiUiVim: 
"  Where  a  party  haaso  diveated  himself  of  interest  that  he  cannot  resume  bis  title  by 
oompulaion  of  law,  Ynt  ia  competent,  though  he  believe  himaelf  interested."  Tbcy 
Jikened'it  to  an  expeetatk>n  of  benefit,  a  matter  of  mere  honorary  obligation  or  beMoT 
intereat.  (Taylor's  adm'r  v.  Ck)lvin,  1  Wright,  449, 3.  P.)  In  treapas  quare  dauium 
fregitandiasue  on  the  title,thece8tuisque  trust  of  the  plaintiff  were  received  aswitoeaKS 
to  support  the  title,  on  a  simple  releaae,  without  paying  or  making  a  depoait  for  the 
costs  of  the  defendant,  (Martin  v.  M'Cord,  6  Watta'  Rep.  498,)  which  aeemsineom- 
patible  with  several  other  cases,  supra,  especially  in  Pennsylvania.  The  cases  io  New- 
York  are  not  uniform  on  this  point.  In  Soulden  v.  Tan  Rensellaer,  9  Wend.  99$,  it 
waa  held  that  the  ceatui  que  trust  parting  with  his  interest,  was  liable  to  the  ooatt  of 
deftnce,  but  only  on  the  contingency  that  the  real  party  should  become  insolvent  Tbe 
caae  was,  therefore,  one  of  contingent  and  remote  liability,  which  never  goes  tooom- 
petency.  (Nelson,  J.  p.  396, 6.)  That  reaaon,  though  it  aeems  to  be  very  souod,  baa  cer- 
tainly been  diaregarded  in  later  caaea.  (OnUrioBankT.Wortbington,  19  Wend.  595, 7.) 
Itia  doubtful,  however,  whether  in  thia  caae,  the  cestui  que  trust  had  parted  with  bii 
interest ;  he  seems  still  to  have  had  a  claim  upon  a  deposit,  if  the  suit  succeeded.  (See 
id.  p.  695,  6,  7.)  In  Ward  v.  Lee,  (18  Wend.  41,  48,)  which  was  assumpsit  by  one 
for  a  aum  of  money  due  to  two,  on  the  party  off  the  record  releasing,  though  a  partner 
with  the  plaintiff,  he  waa  received  u  competont  fbr  the  plaintiff,  without  any  thii« 
more;  The  point  of  liabiKty  for  voata  to  the  defendant  does  not  appear  to  bava  been 
raiaed  or  thought  of.    (Ante,  note  88,  p.  96.  Cureier  v.  Pennock,  14  Seig.  8t  Rawfe, 
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51,  M)  Pickett  v.  Cfcuid,  1  Bail  9as,  cootm ;  for  h«  is  aeoountaUe  fiur  the  debts  at 
the  firm,  and  so  ia  iDtereated  to  ioereaie  the  fund,  baeide  being  liaUe  to  the  defeadaat 
for  the  costs ;  (id.  864, 5 ;)  but  thiSy  inCunuer  v.  Peaiioek,  supra,  is  called  too  lemote 
and  indirect  to  form  an  objection.  (Per  Tilghman,  C.  J.)  In  like  maimer,  where  a  bill 
was  filed  by  one  distributee  againat  an  administrator  to  compel  a  distribution  to  the 
complainant  and  several  others,  including  P.  and  his  wife  ;  pn  P.  assigning  all  his 
and  his  wile's  interest  to  the  coinplainant,  he  waa  hekl  a  oompetent  witness  for.  the 
complainant.  (Blackerby  v.  Holton,  5  Dana,  630, 8.)  The  ease  of  a  real,  though  not 
ft  nominal  defendant,  illustrative  of  our  present  headj  we  before  instanced  in  Benjamin 
V.  Smith,  12  Wend.  404»  407.  The  action  waa  case  ibr  a  false  return  to  the  plain- 
tifi  's  fi.  fa.  against  the  shcriflf,  who  defended,  under  the  indemnity  of  A.  and  B.,  having 
applied  the  proceeds  of  the  levy  and  sale  in  question  upon  their  fi.  fa.  as  being  prior 
to  the  plaintifi'V  Although  B.  assigned  and  was  discharged  of  all  his  interest,  as  be- 
tween him  and  A.  and  the  sheriff,  still  he  was  held  incompetent  by  reason  of  his  liability 
for  costs  to  the  plaintiff.  But  we  may  doubt,  as  said  before,  whether,  aince  Miller  v. 
Adsit,  18  Wend.  67,  such  liability  be  any  k>nger  an  objection. 

The  praetice  of  assigning  the  interest  of  the  plaintifi*,  &&  with  a  view  to  render  him 
competent,  was  pointedly  censured  and  denied  to  be  kw,  by  M'Lean,  J.  in  Scott  ▼. 
Lk>yd,lS  Pet.  145. 149;  and  see  per  Huston,  J.  in  Cos  v.  Norton,  1  Pennsylv.  Rep.  * 
414;  though  the  case  recogniies  the  right  to  teetore  the  interest  of  any  other  person 
by  asaignmeet,  release,  &c.  Where  n  suit  was  brought  on  a  bond  of  principal  and 
aureties,  the  former,  having  confessed  judgment  and  been  discharged  from  execution 
under  the  United  States  insolvent  law,  waa  held  competent  aa  a-  witness  for  the  other 
defendants  on  being  released  by  them.  (United  States  v.  Leffler,  11  Pet.  86.)  Sa 
irhere  the  maker  and  his  sure^,  the  endorser,  were  sued  jointly,  the  former,  having 
confessed  judgment  and  being  released  by  the  endorser,  waa  held  competent  aa  a  wit- 
ness ibr  him,  (Tilford  v.  Hayes,  8  Terg.  89.)  QiMere,  unless  in  such  a  case,  theie 
would  be  a  separate  taxation  of  costs.  The  interest  of  a  legatee^  h^  e.  g,  where  he 
ia  offered  to  sustain  a  will,  may  be  removed  aa  well  by  an  assignment  of  his  lutotestto 
a  third  person  as  by  its  releaae  to  the  executors,  &c  (Catea'  adm'r  v.  Wacter's  heirs, 
9  Hill,  443<)  A  cestui  que  trust  who  stood  by  in  ^lence  and  saw  hia  trustee  convey, 
waa  holden  to  be  concluded,  and  te  have  parted  with  his  interest  for  the  purpose  of 
restoring  competency.    (Taylor  v.  Taylor,  %  Watts,  857.) 

A  claim  for  a  trespass  de  bonis»  &c.  waa  held  assignable  for  such  a  purpose ;  but  it 
waa  doubted  of  one  for  a  slander,  assault,  fcc  or  other  personal  wrong.  (Vid.  The 
People,  ex  rel.  Stanton,  v.  ■■    ,  19  Wend.  78.)    It  waa  held  that  though  the 

aaaignee  be  absent,  his  assent  will  be  presumed  if  theaasignment  be  beneficial,  ta  him. 
(North  v.  Turner,  9  Secg.  &.  RawJe,  S44.>  The  plaintiff,  an  assignor,  is  still  incom- 
petent, if  he  have  guarantied  the  payoKnt  to  hi»  assignee,  though  the  latter  may 
have  assigned  to  another  without  guaranty;  for  the  guaranty  waa  said  to  run  with 
the  bond  into  whose  handa  soever  it  might  pass.  (Reed  v.  Oarvin,  12  Seig.  &  Rawle, 
100, 108,4.)    QjAete. 

A  plaintiff  in  a  pending  action,  who  had  obtained  bis  certificate  a»a  bankrupt,  was 
held  competent  for  hia  asaigneesi  though  their  names  were  not  formally  substitfUted ; 
(Browne  v.  The  Ins.  Co.  of  Pennsylvania,  4  Yeates}  119^;  M'Cknachan  v.  Scott, 
stated  in  a  note  to  Field  v.  Biddle,.  8  DalU  179;;  BfEwen.  Vr  CUfabi,  4  id.  187,  S.  P.;> 
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but  the  last  ease  states  that  the  aaignees  first  entered  into  security  for  costs,  aod  the 
nominal  ptaintiflf  (th^  bankrupt)  released  his  interest  at  the  bar. 

We  now  proceed  to  some  miscellaneous  means  of  restoring  interested  penoos  who 
are  not  parties,  to  competency.   > 

Several  observations  made  under  the  next  preceding  head  in  respect  to  restonng 
competency  by  release,  will  in  substance  apply  to  this,  especially  to  the  meam  of 
restoring  by  an  assignment  or  transfer  of  interest.  This  assignment  beiog  between 
proper  parties  and  drawn  up  in  due  form,  need  not  always  be  actually  delivered  to  tbe 
assignee.  A  stockholder  of  a  bank,  who  executed  a  transfer  of  his  stock  to  his  daugh- 
ter, then  at  a  distance,  and  delivered  it  to  the  cashier  without  her  knowledge, but  for 
her  use,  was  held  competent  for  the  bank.  (Smith  v.  The  Bank  of  Washington,  5 
Serg.  &  R  iwle,  818.  And  see  North  v.  Turner,  supra.)  As  we  also  saw  by  several 
cases  supra,  no  actual  consideration  for  the  payment  is  necessary. 

A  widow  distributee  having  accepted  a  specific  legacy  in  full  oT  all  her  claim  upon 
the  estate,  including  dower,  was  held  a  competent  witness  for  the  estate.  (Gebhvt 
v.  Shindle,  15  Serg.  &  Rawle,  SS5.)  See  Seagar'sex'rs  v.  The  State,  6  Uar.  &  John. 
163,  for  a  restoration  of  competency  by  a  singular  concurrence  of  ch'curostaDces.  A 
vendor  with  warranty  was  held  competent  for  his  vendee,  on  being  discharged  under 
the  Maryland  insolvent  act.  (Quimby  v.  Wroth,  3  Harr.  &  John.  349.)  A  married 
woman,  a  distributee  of  an  intestate,  waS  held  not  to  be  rendered  competent  fm  the 
administrator,  by  her  husband's  written  receipt  in  full  of  her  interest.  (Dunoington^s 
ex'r  V.  Dunnington's  adm'x,  9  Harr.  &  John.  379.)  An  endorser  of  a  writ  (which  io 
several  states  binds  him  as  security  for  costs  to  the  defendant)  may  be  restored  b?  titic 
plaintiff  depositing  a  sum  which  the  court  shall  deem  sufiicientlo  ^w^x  the  defend- 
ant's costs,  if  he  succeed.  (Roberts  v.  Adams,  9  Greenl.  9.)  The  endorser  of  a  note 
having  obtained  his  certificate  as  a  bankrupt,  was  held  competent  for  the  endorsee,  in 
an  action  by  him  against  the  maker.  (Murray  v.  Marsh,  2  Hayw.  390.)  A  stock- 
holder was  held  competent  for  a  solvent  bank,  on  assigrfing  his  interest  to  tbe  bank  iff  . 
payment  of  his  debt.  (Bank  v.  Green,  3  Watts,  374.)  In  a  suit  for  contribution, 
founded  on  advances  by  one  part  owner  of  a  vessel  against  another  who  beki  his  share 
as  trustee,  the  cesttii  que  trusi  of  the  defendant  was  sworn  as  competent  for  him,  on 
his  (the  witness')  releasing  his  interest.  (Clark  v.  Longworth,  1  Wright,  189.)  One 
interested  as  havmg  engaged  to  pay  the  amount  to  be  recovered,  was  holden  restored 
to  competency,  on  tbe  principal  depositing  with  him  a  check  for  a  sum  of  money  eqoai 
to  his  liability ;  and  on  his  executing  a  sealed  receipt  to  the  principal  for  the  sum,  ex- 
pressed to  be  in  full  for  all  claim  as  surely.  And  Savage,  Ch.  J.  said  tbe  wiuteia 
thinking  it  sufficient  and  discharging  the  defendant,  and  it  being  apparently  so  in  fact,  aH 
interest  was  removed.  "  If  the  plaintifis  recovered,  the  witness  would  pay  the  amoant 
out  of  the  money,  and  return  the  balance.  If  the  defendant  succeeded,  he  was  bound 
to  return  the  whole."  And  he  was  accordingly  held  a  competent  witness  for  the  de- 
fendant. (Manchester  Iron  Manuf.  Co.  v.  Sweieting,  10  Wend.  163,  5.)  A  stock- 
holder was  held  competent  for  his  company,  on  simply  assigning  his  stock,  though  in- 
debted to  the  company,  whose  by-laws  forbade  a  debtor  so  to  assign  without  notice 
and  consent,  &c. ;  for  all  his  interest  is  gone,  subject  to  tbe  lien  created  by  the  by-lav 
on  the  stock.  (GHibert  v.  Manchester  Iron  Manuf.  Co.  1 1  Wend.  637.  Ante,  note  95, 
p.  104.  S.  P.    Utica  Ina.  Co.  v.  Cadwell,  3  Wend.  396.)    And  this  though  h«  declare 
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his  intention  to  repossess  himseifof  the  stock,  and  that  he  assigned  it  (or  the  purpose 
ofbeing  a  witness,  Ihere  being  no  express  understanding  with  the  assignee  that  it 
should  be  restored.  (Stall  v.  The  Caiskill  Bank.  18  Wend,  466.  See  also  ante,  note 
S69,  p.  279.)  A  receiptor  of  goods  attached  in  the  cause,  may  be  rendered  competent, 
like  bail,  by  depositing  a  sum  of  money  sufficient  to  indemnify  him,  though  it  was 
doubted  whether  a  bond  of  indemnity  would  be  sufficient.  (Allen  v.  Hawks,  13  Pick. 
79,  85.  Beckley  v.  Freeman,  15  id.  468.)  And  in  the  last  case  the  same  thing  was 
also  held  as  to  one  who  had  become  liable  as  security  for  costs,  by  endorsing  the  writ. 
Id  assumpsit  against  a  surviving  partner,  the  defence  was,  that  the  plaintiff  with  A. 
and  the  deceased  partner,  had  covenanted  to  discharge  all  the  firm  debts.  The  plain- 
tif,  00  releasing  A.,  qffered  him  as  a  witness  to  prove  that  the  covenant  was  delivered 
to  the  deceased  to  be  delivered  to  the  defendant  on  a  condition  which  had  never  been 
complied  with.  Held  admissible,  for  he  was  interested  to  prove  an  absolute  delivery, 
as  that  would  work  payment  and  take  away  all  liability  from  the  witness.  Q«^e, 
therefore,  whether  any  release  was  necessary.  (Whiiaker  v.  Salisbury,  15  Pick.  5S4, 
543.)  In  replevin  by  executors  for  slaves,  the  testator's  widow  was  offered  as  a  wit- 
ness for  tl^  plaintifiis.  She  had  renounced  all  right  under  the  will ;  and  by  an  agree- 
ment with  the  plaintiffs  was  entitled  to  certain  substituted  provisions  for  her  mainte- 
nance, which  appeared  not  to  depend  on  or  have  any  connection  with  the  property  in 
question,  but  were  personally  binding  on  the  plaintiffi.  And  she  was  held  competept. 
(Callis  V.  Tolson's  ex'rs,  6  Gill  &  John.  80,  90,  1.)  In  a  like  action,  the  widow,  not 
having  renounced,  she,  on  the  trial,  released  to  the  plaintiff  all  interest  in  the  negroes, 
he  releasing  to  her  all  claim  for  costs,  and  depositing  in  court  money  equal  to  those 
which  had  accrued.  Held  sufficient  to  restore  her  competency.  (Cole  ▼.  Hebb,  7 
Gill  &.  Jo\in.  90.)  In  an  action  in  the  sheriff's  name  on  a  jail  bond  fbr  an  escape  from 
custody  under  a  ca.  sa.  in  favor  of  A.  &  B.  the  latter  was,  on  being  released  by  A.  and 
the  attorney,  offered  as  a  witness  by  the  sheriff,  and  stated  that  he  had  just  now  agreed 
by  parol  with  A.  that  he  should  have  the  whole  debt  in  question  ;  should  pay  B.  one 
fourth  of  its  amount,  and,  as  the  witness  understood,  A.  was  to  defrayal!  the  expenses 
of  the  suit.  Q^tiere^  whether  this  was  an  assignment  so  as  to  divest  B.'s  intereM.  But 
held,  that  it  was  not  explicitly  shown  that  B.  was  discharged  from  the  costs  which  had 
accrued  in  the  cause.  (Seymour  v.  Harvey,  11  Conn.  Rep.  276.)  A  legatee  and 
devisee  having  been  paid  in  full,  executed  a  release  to  the  executor ;  and  ii  not  appear- 
ing that  the  sum  in  controversy  would  be  necessary  to  prevent  a  resort  to  the  refund- 
ing bond,  was  held  a  competent  witness  for  the  estate.  (Higgins  v.  Morrison's  ex'r, 
4  Dana,  100, 106.)  In  trover  by  a  bailee,  the  bailor  may  be  a  witness  for  him,  where 
he  has  settled  with  the  bailee,  who  has  agreed  to  allow  him  a  cerUin  sum  for  |thc 
goods  loat.  (Maine  State  Co.  v.  Longley,  2  Shepl.  444.)  One  transfers  a  note,  with 
guaVanty ;  on  the  transferee  delivering  up  and  cancelling  the  guaranty,  with  intent 
to  make  the  guarantor  a  witness,  he  becomes  competent  for  the  transferee.  It  iB 
equivalent  to  a  release.    (Watson's  ex'rs  v.  McLaren,  19  Wend.  557,  561.) 

A  new  head  of  restoring  competency  in  England  has  been  raised  by  the  late  stat.  S 
and  4  W-  4,  c  42,  §  26,  7.  It  provides  that  where  a  witness  would  be  heW  incompe- 
tent, by  reason  that  the  verdict  or  judgment  would  be  evidence  for  or  against  him,  he 
shall  nevertheless  be  examined,  his  o«nie  being  first  endorsed  on  the  record,  the  effect 
of  which  as  evidence  is  thus  to  be  deemed  taken  awtiy. 
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As  we  are  not  aware  of  any  similar  statute  in  the  United  States,  the  decisioDB  gir- 
iog  applicaiion  to  the  above  statute  can  be  but  remotely  uiseful ;  and  we  shall  do  no 
more  than  cite  them,  with  the  remark  that  the  earlier  of  these  decisions  withheld  the 
statute  from  several  cases  to  which  it  has  been  since  extended-  The  only  cases  which 
we  have  been  able  to  find  are  these:  Braithwait  v.  Coleman,  8th  ed.  Phil.  £v.  109. 
Burgess  v.  Cuthill,  1  Mood.  &  Rob.  315 ;  6  Carr.  &  Payne,  283,  S.  C.  Mitchell  \\ 
Hunt,  id.  851.  Hodson  v.  MarnliaU,  7  id.  16.  Faith  v.  M'Intyre,  id.  44.  Pickks 
V.  HoUings,  1  Mood.  &  Rob.  468.  Creevey  v.  Bowman,  id.  495.  Stewart  v.Barnei, 
id.  472. 

Not*  970,  p.  270. — Cf  restoring  the  competency  of  hail  and  other  naretie$  for  tkt 
party  in  the  cause. 
The  competency  of  special  bail  may  be  restored  on  motion  to  add  and  justify  other 
bail.  ([Whatley  v.  Fearnley,  2  ChiU  Rep.  103.)  And  it  was  restored  amisi  prius  hy 
an  order  to  strike  his  name  from  the  bail'piece  on  depositing  with  the  marshal  ot  the 
tord  chief  baron  £200,  he  being  ba il  for  iBiOO.  (Pearcy  v.  Fleming,  5  Carr.  &  FayDC, 
508,  cor.  Lord  Lyndhurst,  C.  B.)  The  surety  for  a  plaintiff  on  his  appeal  from  an 
award  of  arbitrators,  was  discharged  by  the  court,  and  he  received  as  a  witness  for 
the  plaintiff.  (Salmon  v.  Ranee,  3  Serg.  &  Rawle,  811,  314.)  The  plaintiff,  to  re- 
store the  endorser  ofthe  writ,  (thereby  becoming  surety  for  the  defendant's  costs,)  was 
allowed  to  deposit  so  much  as  in  the  opinion  of  the  court,  would  pay  the  defeodanl's 
costs, should  he  prevail;  and  thus  render  the  endorser  competent  for  the  plaintiff 
(Roberts  v.  Adams,  9  Green  1.  9.)  So  to  deposit  money  with  his  sureties^  equaJ  io 
the  penalty  in  a  replevin.  (Hall  v.  Baylies,  15  Pick.  5 1,  3.)  So  the  deleodant  to  de- 
posit money  with  the  receiptor  of  goods  attached,  equal  to  their  value.  (Aliens. 
Hawks,  13  Pick.  79.  Beckley  v.  Freeman,  15  Pick.  468.)  The  surety  in  a  replevin 
bond  may  be  rendered  competent  for  the  plaintiff  by  the  substitution  of  other  secu- 
rity. (Bailey  v.  Bailey,  1  Bing.  92,  7  Moore,  439,  S.  C.)  and  a  witness  for  the  plain- 
tiff who  18  liable  to  the  defendant  in  a  bond  for  the  costs  of  the  action  may  be  ren&n- 
ed  competent  by  his  depositing  the  penalty  of  the  bond  with  the  proper  officer  of  the 
court.  (1  Mood.  8c  Rob.  329.) .  Appeal  bonds  may  be  cancelled,  and  others  substi- 
tuted, to  let  in  the  sureties  as  witnesses.  (M'Cullock  v.  l^son,  2  Hawks,  836. 
Lavender  v.  Pritchard,  2  Hay  w.  337.)  So  an  attachment  bond.  (Garmon  v.  Bar- 
ringer,  2  Dev.  &  Bat.  502.) 

Note  273,  p.  272. — Of  a  witness  voluntarily  disqualifying  himself  hy  acqimng  ^ 
interest. 

We  considered  the  cases,  at  note  278,  p.  272,  on  the  question  whether  a  party  shaH 
bse  his  witness  where  the  latter  voluntarily  acquires  an  interest  after  the  former  had 
•a  right  to  his  testimony.  Where  he  has  attested  a  paper,  his  hand-writingosay  aome- 
times  be  proved.  (Ford,  J.  in  Henarie  v.  Maxwell,  5  Halst.  298.)  But  in  general 
the  only  way  in  which  t^ie  difficulty  can  be  obviated,  is  still  to  admit  him  as  compe- 
tent. (Commonwealth  v.  Gore,  3  Dana,  474.  Den,  ex  dem.  Rem,  v.  Jackson,  S 
Dev.  187,  189,  90.)  This  was  refused  where  the  witness  had  [married  a  wife  who 
was  interested.    Van  Home's  ex'rs  v.  Brady,  1  Wright,  452.) 

The  commonwealth  in  a  case  where  it  is  not  bound  to  prosecute  Without  secority, 
acquires  no  interest  in  a  witness'  testimony  till  the  indictment  be  found.    Tberefi»re, 
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where  a  witneas  agreed  before  that,  to  indemnify  the  prosecutor,  he  was  held  incom- 
petent for  the  commonwealth.    (Commonwealth  v.  Gore,  3  Dana,  474.) 

Several  courts  also,  as  we  saw  hy  the  notes  cited,  require,  in  addition  to  the  fact,  that 
subsequent  interest  has  been  acquired,  that  a  want  of  bona  fides  in  its  acquisition 
should  also  appear.  If  honestly  incurred  in  tl)e  usual  course  of  business,  and  with- 
out any  mtent  to  deprive  the  party  of  his  testimony,  either  in  the  witness  or  oppo- 
site party,  he  may  in  this  way,  render  himself  incompetent.  (Eastman  v.  Winship,  14 
Pick.  44,  6,  7.  See  Manchester  Manufact.  Iron  Co.  v.  Sweeting,  10  Wend.  163^  4, 
S.P.,  perSavage,  C.  J.) 

If  the  party  introducing  ih^  witness  have  assented  to  his  taking  an  interest,  he  is 
incompetent.  In  Hovill  v.  Stephenson,  (5  Bing.  493,)  the  plaintiff  having  assigned 
an  interest  in  the  charter  party  on  which  he  sued,  to  the  subscribing  witness,  and  the 
latter  refusing  to  release,  evidence  of  his  hand-writing  was  precluded,  and  the  action 
in  consequence  failed.  See  the  case  more  at  length,  note  881,  p.  1267,  and  see  seve- 
ral other  cases  to  the  same  point  cited  in  the  same  note. 

NoTBS  275  to  288,  p.  275  to  288 ;  Notes  525,  a,  and  525,  h.'—ConfidenUd  eommu- 
nieations. 

An  attorney's  clerk  is  privileged  to  the  same  extent  as  the  attorney.  (Mills  v. 
Oddy,  6  Carr.  &  Payne,  728.  Bowman  v.  Norton,  5  Carr.  &  Payne,  177.  Ante, 
note  282,  p.  279.) 

As  to  the  subject  matter  of  the  privilege,  an  attorney  refusing  to  produce  his 
client's  papers  on  notice,  is  not  admissible  as  a  witness  to  prove  their  contents.  (Bo- 
thomley  v.  Usbome,  Peak.  Add.  Cas.  99,  101.  Mills  v.  Oddy,  6  Carr.  &  Payne, 
788,  and  note  (a)  to  that  case,  citing  per  Lord  Lyndhurt:t,  C.B.  in  Bate  v.  Kinsey, 
1  Crompt.  Mees.  &  Rose.  38.  Marston  v.  Downes,  6  Carr.  &.  Payne,  381.  See 
abo  Walker  v.  Wildman,  6  Madd.  47,  and  Cook  v.  Hearn,  1  Mood.  &  Rob.  201.) 
A  bankrupt  went  to  an  attorney's  clerk  to  consult  him  as  to  the  state  of  his  affairs. 
In  an  action  by  the  assignees,  they  called  ihe  clerk  to  prove  the  conversation.  The 
ofiering counsel,  conceding  thai  the  clerk  waj^  privileged,  and  that  the  conversation  was 
Id  its  own  nature  so,  insisted  ihat  the  privilege  followed  the  right  of  suit,  which  hav- 
ing passed  to  the  assignees,  they  might  waive  it.  Beside,  he  added,  that  the  assignees 
represented  the  bankrupt's  person,  and  might  waive  the  privilege  for  him.  'But  the 
ofier  was  disallowed.  Tindal,  C.  J.  put  the  case  of  the  commission  being  set  aside ; 
and  asked-*— **  Are  the  man's  secrets  told  to  his  solicitor  to  be  let  out?**  (Bowman  v. 
Norton,  5  Carr.  &  Payne,  177.) 

But  the  attorney,  8cc.  to  protect  the  communication,  must  be  consulted  strictly  in 
his  professional  character.  (See  Rex  v.  Brewer, 6  Carr.  &  Payne,  363,  and  Hill  v. 
Elliott,  5  id.  436.  Farquano  v.  Knight,  3  Mees.  &  Welsh.  lOa)  In  Annesly  v.  Ld. 
Angelsea,  17  How.  St.  Tr.  1221,  the  attorney  of  the  prosecutor  of  an  indictment  was 
allowed  to  state  what  his  client  had  observed  to  him,  pending  the  proceedings  on  the 
indictment,  viz.  that  he  would  give  a  large  sum  of  money  to  have  the  prisoner  hang- 
ed. And  we  saw  ante,  note  288,  p.  281  to  283,  various  instances  in  which  ihe  commu- 
nications, though  made  lo  an  attorney,  &-c.  were  holden  unprotected  because  not 
made  with  a  view  to  professional  advice.  The  books  furnish  additional  illustrations 
of  the  kind.    Thus,  though  we  have  just  seen  that  a  bankrupt's  communications  shall 
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not  be  discloeed  if  he  go  to  coMuIt  the  attorney  on  the  state  of  his  aflaire,  yet  in  an- 
other case,  although  the  communicatioD  waamade  to  his  acting  attorney  retainrd  in 
his  affairs,  and  though  it  related  to  them,  it  was  hoiden  not  to  be  privileged.  The  at- 
torney suggested  to  his  client  that  a  meeting  of  his  creditors  should  be  called ;  and  the 
client  asking  him  if  he  could  safely  attend  without  being  arrested,  was  advised  to 
remain  behind  in  the  attorney's  office  till  it  could  be  ascertained  whether  his  creditora 
would  give  him  a  sale  conduct.  This  was  offered  in  evidence  as  an  act  of  bankrupt- 
cy, and  the  attorney  was  allowed  to  disclose  it.  Abbott,  Ch.  J.  said  the  privilege 
must  be  confined  to  questions  asked  with  a  view  to  legal  advice  which  it  was  a  part 
of  the  duty  of  the  attorney  to  give  as  attorney ;  but  a  question  asked  with  a  view  (o 
obtain  information  as  a  matter  of  fact,  being  addressed  to  an  attorney  where  it  might 
have  been  addressed  to  any  otlier  person,  and  being  addressed  to  him  where  bis  cha- 
racter and  office  of  attorney  is  not  called  into  action,  has  never  been  heW  to  be  within 
the  protection.  (Bramwell  v.  Lucas,  4  Dowl.  &  Ryl.  S67,  372 ;  2  Barn.  &  Cress. 
745,  S.  C.)  So  he  may  be  asked  by  whom  he  was  employed  in  the  cause.  (BrowD 
V.  Payson*  6N.  Hamp.  Rep.  443;)  and  in  what  capacity  his  clients  employed  him, 
whether  as  executors ;  (Gurney,  B.  in  Beckwith  v.  Benner,  6  Carr.  &  Payne,  681;) 
when  the  instrument  in  question  was  put  into  his  hands  for  collection  or  suit,  (Wil- 
worth,  C.  in  Driggs  v.  Rockwell,  11  Wend.  504,  7,  8;)  though  he  cannot  be  compel- 
led to  state  its  situation  or  appearance  at  that  time.  (Brown  v.  Payson,  6  N.  Uamp« 
Rep.  443.  Wheatley  v.  Williams,  1  Mees.  Sc  Welsh.  533.)  He  was  compelled  to 
state  the  fact  of  giving  a  check  to  his  client  for  money  C4>llected  for  him ;  and  what  he 
then  said  as  to  being  in  funds.  (Johnson  v.  Farmers'  Bank,  1  Harringt.  117,  IS,  19.) 
So  of  the  execution  of  a  deed  by  his  client  in  his  presence.  (Sandford  v.  ^Tmn^- 
ton,  2  Ves.  jun.  189;)  an<i  he  compellable  to  disclose  any  other  private  coinninDica- 
tion  or  transaction  independent  of  h'lf*  character  as  attorney.  (Hodges  v.Mullikin,  1 
Bland,  509.  Bogert  v.  Bogerf,  2  Edw.  Ch.  Rep.  399,  403.  Rogers  v.  Dare,  I 
Wright,  136,  7.)  On  this  principle,  he  is  bound  to  disclose  a  statement  made  hj  rt- 
JXiie&t  ef  his  client,  to  the  adverse  party.  (Riptm  v.  Davis,  2  Nev.  &  Mann.  810.) 
And  Gainsford  v.  Grammar,  2  Camp.  9  contra,  was  questioned,  and  sembkt  overruled 
as  there  reported.     (Id.  Griffith  v.  Davis,  5*Barn.  &  Adolph.  502,  S.  P.) 

Whether  the  communications  to  an  attorney,  &c.  in  order  to  be  privileged,  most 
relate  to  a  suit  dependmg  or  at  least  prospective,  as  we  saw  ante,  note  280,  p.  277, 8, 
the  authorities  are  conflicting.  (And  see  Brown  v.  Payson,  6  N.  Hamp.  Kep.  445, 
and  the  cases  there  cited  by  Parker,  J.)  That  either  is  necessary  was  denied  inBettx- 
hoover  v.  Blacksfock,  3  Watts,  20,  2,  27,  8.  And  this  seems  lo  be  now  the  settled 
doctrine  of  Westminster  Hall,  besides  being  Sustained  by  a  decided  preptmderaace  of 
of  American  authority.  (See  Taylor  v.  Blacklow,  3  Bing.  N.  C.  235,  and  the  casts 
there  cited  by  the  counsel  and  the  court.  (Doe,  dem.  Peter,  v.  Watkins,  id.  421. 
Walker  v.  Wildman.  6  Madd.  47.) 

The  question  arose  in  Foster  v.  Hall,  12  Pick.  89,  where  it  was  much  considered. 
Mr.  R.,  an  attorney,  was  c<msulled  by  and  gave  advice  to  a  grantor  concerniog  a 
proposed  deed.  He  knew  nothing  but  what  the  grantor  communicated  in  a  conversa- 
ijon  and  consultation  held  in  relation  to  the  making  of  the  conveyance!  which  was  now 
assailed  aa  fraudulent.  Mr.  R.  had  been  recently  licensed  as  attorney,  and  /ell  that  he 
was  entitled  to  a  fee  for  the  directions  he  gave;  but  had  never  received  one.    The 
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eoansel  for  the  grantor  objected  to  bis  beiog  examiiied,  though  his  advice  had  aot 
been  given  in  respect  to  any  pending  anit;  nor  with  expreas  reference  to  a  proapec- 
tive  one.  The  objection  was  allowed;  and  on  motion  for  a  new  trial  it  was  denied. 
The  question  was  debated  and  decided  on  the  assumption,  thlit  the  advice  had  no 
connection  with  a  present  or  prospective  suit.  Shaw,  C.  J.  delivered  the  opinion  of 
the  court.  He  examined  the  English  oases  very  fully,  (A.  D,  1881 ,)  cited  the  6th  ed.  of 
Phillips,  p.  134,  (A.  D.  1834,)  repeated  in  the  present  edition  at  p.  148,  4,  which  he  ap- 
proved, arid  concluded  as  ibilows — "  On  the  whole,  we  are  of  opinion,  that,  although 
this  rule  of  privilege,  having  the  tendency  to  prevent  the  AtU  disclosure  of  the  truth, 
ought  to  be  construed  strictly ;  yet  still,  whether  we  consider  the  principle  of  public 
policy  upon  which  the  rule  is  founded,  or  the  weight  of  authority  by  which  its  extent 
and  limits  are  fixed,  the  rule  is  not  strictly  confined  to  communications  made  Ibr  the 
purpose  of  enabling  an  aitorney  to  conduct  a  cause  in  court,  but  does  extend  so  as  to 
include  communications  made  by  one  to  his  legal  adviser,  whilst  engaged  and  em- 
ployed in  that  character,  and  when  the  object  is  to  get  his  legal  advice  and  opinion  as 
to  legal  rights  and  obligations,  although  the  purpose  be  to  correct  a  defective  title, 
by  obtaining  a  release,  to  avoid  litigation  by  compromise,  to  ascertain  what  ftcts  afe 
necessary  to  constitute  a  legal  compliance  with  an  obligation,  and  thus  avoid  a  forfeit- 
ure or  claim  for  damages,  or  for  other  legal  and  proper  purposes,  not  connected  with 
a  suit  in  court."  In  this  case,  the  well  known  limits  of  the  rule  in  most  other  respects 
are  noticed  by  the  learned  Gh.  J.  on  English  authority,  13  Pick.  98  to  99,  not  difiisring 
materially  from  those  already  pointed  but  in  the  text  or  notes.  See  also  a  learned  ex- 
amination of  the  same  head  of  evidence  upon  the  English  and  many  of  the  Ameri- 
tAVi  cases,  by  Parker  J.  in  Brown  v.  Payson,  6  N.  Hamp.  Rep,  444,  to  449. 

To  Foster  v.  Hall,  may  now  be  added  the  still  later  cases  of  Bolton  v.  The  Corpo- 
rStion  of  Liverpool,  1  Mylne  &  Keen,  88,  and  Greenough  v.  Gaskell,  id.  98^  (A.  D. 
18S8,)  Moore  v.  Terrell,  (same  year,)  4  Barn.  Sc  Adolph.  870.  The  reporter^  note  to 
Greenough  v.  Gaskell  is  thus:  "  And,  generally,  if  aeems,  that  a  soUeUor  can  not  be 
compelled,  at  the  instance  of  a  third  person,  to  disck>se  matters  which  have  •oiua  to 
his  knowledge  in  the  condoct  of  professional  business  for  a  client,  even  though  such 
business  had  no  reference  to  legal  proceedings,  erther  existing,  or  in  contemplation." 
fn  Moore  v.  Terrell,  Parke,  J.  said,  "  In  Greenough  v.  Gaskell,  the  tord  chanceUor 
consulted  with  Tindal,  C.  J.,  Lord  Lyndhurst,  and  myself;  and  we  all  thought  the 
client's  privileges  extended  much  beyond  communications  in  respect  of  a  suit.  The 
language  of  the  lord  chancelbr  is  also  given  in  a  note  to  Moore  v.  Terrell.  An  at- 
torney for  A.  lending  money  to  B.  peruses  the  abstract  of-B.'s  title.  He  is  not  admis- 
sible as  a  witness  concerning  them.  (Doe,  dem.  Peter,  v.  Watkins,  8  Biog.  N.  C. 
431.)  So  of  any  thing  communicated  by  a  client  in  respect  to  the  sale  or  purchase  of  an 
estate.  (Mynn  v.  Jolifie,  1  Mood.  &  Rob.  837.  And  see  Ex  parte  Aitken^  4  Barn. 
&  Aid.  47,  and  Ex  parte  Yeatman,  4  Dowl.  Pr.  Gas.  8(»,  per  Littledale  J.  See  also 
Hare  on  Discovery,  ch.  8*)  In  Doe,  ex  dem.  Shellard,  v.  Harris,  6  Car.  8&  Payne, 
592,  Mr.  Justice,  J.  Parke  extended  it  to  knowledge  acquired  on  an  application  to  an 
attorney  to  draw  a  deed  in  fraud  of  creditors,  and  he  refused  to  make  an  exception, 
because  the  advice  might  relate  to  an  unlawful  transactron,  repeating  what  he  said  in 
Moore  v.  Terrell,  as  lo  the  decision  of  the  lord  chancellor.  He  concluded  by  saying, 
*'  I  am  of  opinion  that  the  privilege  applies  to  all  oases  where  the  client  applies  to  the 
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Note  533,  p.  798.    Cf  ineompeieney  heeaun  the  quettknu  to  the  witnm  My  le 
CTwuinottngm 

It  lies  with  a  witness,  even  after  he  is  sworn,  and  not  with  the  party,  to  tsen  bb 
privilege  from  answering  a  criminating  question,  as  we  saw  ante,  note  539,  p.  748.  J 
/ortiori,  it  is  not  for  the  party  to  object  to  the  witness  being  sworn,  because  be  my 
criminate  himself    (Macarty  v.  Bond's  adm'r,  9  Lou.  Rep.  851,  S55,  6.) 

Note  511,  p.  7S0;  Non  534,  p.  779.    Cf  a  party  cbfeetmg  the  ineompctaieiftfkk 
own  witneu, 

A  party  cannot  object  to  his  own  witness  as  incompetent,  or  discredit  him.  Under 
what  qualifications  this  is  held,  see  ante,  note  511,  p.  730,  and  note  5S4,  p.  779. 
(Winston  v.  Moeeley,  9  Stew.  Rep.  137,  189.)  But  in  one  case,  a  plaintiff  was  al- 
lowed to  call  a  witnsBs,  and  examine  him  to  one  fact,  and  then  to  exclude  him  as  iotenst- 
ed  for  the  defendant  to  prove  another  and  distinct  fact  (Shield's  lessee  v.  Miller,  4  Hir. 
&  John.  1,  6,  9.)  Q^ere.  Helm  v.  Handley,  1  Litt.  919, 331,  is  direetbf  amtn.  A 
witness  ofiered  and  sworn  by  a  party  cannot  be  withdrawn  by  him  on  the  grouDd  of 
interest;  but  he  must  allow  the  opposite  party  to  cross-examine.  (Bogert  ▼.  Bqgert, 
9  Edw.  Ch.  Rep.  399,  403.)  Yet  the  rule  that  a  party  cannot  object  to  the  iooompe- 
tency  of  a  witness,  is  confined  to  the  particular  trial.  If  there  be  a  new  trial,  the  op- 
posite party  has  no  right,  therefore,  to  insist  on  his  being  received  as  competeot;  oor 
if  he  be  dead,  can  he  insist  on  what  he  swore  at  the  former  trial,  being  evidcoee. 
(Crary  v.  Sprague,  19  Wend.  41,  45.    Ante,  note  440,  p.  576,  S.  C.) 
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ABATEMENT, 

plet  of>  for  nonjoinder  of  partief , 

not  necessaiy  when  one  of  several  co-contracton  iuei  alone,  wliea, 

515,  516. 
when  not  available  in  tuit  by  one  of  several  co-contractors,  616,  617. 
aecessarj,  when  one  of  several  co-contractors  is  sued,  516  to  617. 
rule  in  actions  against  one  of  several  makers  of  a  bond,  616. 
not  available  in  actions  against  one  of  several  tort  feasors,  617. 
otherwise,  where  tort  consists  in  non  feasance,  when,  617. 
person  not  joined,  incompetent  to  prove  plea,  when,  113. 

competent,  when,  1514. 
discharge  of  criminal  on,  no  bar  to  second  prosecution,  968. 
postponement  to  prove  plea  of,  not  granted  save  in  a  strong  case,  47. 
ACCESSARY.    See  m.  J^cqiMal,  Omviction,  Jlccamplice, 

conviction  of  principal,  evidence  against  accessary,  820,  &78. 
conclusive  of  the  fact  of  conviction,  820,  978. 
not  conclusive  in  other  respects,  820,  978. 
plea  of  guilty  by  principal,  evidence  against  accessary,  l79. 
acquittal  of  principal  may  be  used  by  accessary,  868. 
principal  competent  on  trial  of,  when,  69. 
ACCOMPLICE, 

who  is  not,  67, 1610. 
competent  against  associates,  67. 
wmmt  for  admitting,  67,  8. 
motion  to  admit,  68. 
not  admitted,  when,  68. 
his  tide  to  pardon,  68. 
may  be  prosecuted  for  other  o£fences,  68. 

when  his  testimony  against  associates  may  be  used  againit  him,  684 
Vol.  !.•  ^^ 
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in  ihtudy  competent  to  prove  or  disprove  the  frattd^  67. 

competent  for  asiociates,  when,  67,  70, 1504. 

joinUy  indicted,  admitted  for  prosecution,  1504, 1510, 1511. 

when  admitted  for  associates,  69, 145,  6,  1404. 

nlme  6mttlied  in  indictment,  bat  endorsed,  116. 
credibility  of,  generally,  67,  396,  745,  1505  et  seq. 
confirmation  of,  not  always  inidispensible  to  legality  of  connetum,  69,  Tit 
1504  et  seq. 
but  gemfrally  l^quifed  In  piaeiice)  1504  to  1510. 
whether  required  in  cases  of  misdemeanors,  1505,  n.  (1.) 
to  what  extent  necessary,  when  required,  1506,  et  seq. 
as  to  identity  of  prisoner,  review  of  cases  where  not  required,  liW 
to  1508. 

of  cases  where  required,  1506, 9- 
distinction  between  accomplice  and  principal  in  respect  to  ooafim- 

tion,  1610. 
by  another  accomplice,  insu£5icient^  1510. 
by  wife  of  accomplice,  insufficient,  15I0. 
act  or  declaration  of,  when  evidence  against  the  rest,  177  et  seq. 

but  proof  of  connection  first  to  be  given,  and  how  made,  ITT,  8> 
admission  or  communication  by,  to  officers,  when  privileged,  388. 
not  to  be  given  in  evidence  against  him,  when,  238. 
otherwise,  if  made  under  promise  to  testify  fidly,  which  iiafler^ 
ward  violated,  68, 1238. 
volunteering  to  testify  for  prosecution,  not  privfleged  hook  answeriaip  fid- 
ly, when,  736. 
presumed  to  have  destroyed  paper,  furnishing  evidence  of  hb  gmlt,  wiieD, 
1222. 
ACQtiWTAL, 

evidence  in  civil  cases,  when.    See  tit  JudgmentB,  dtcrees,  ftc. 

to  prove  fem  ipsam,  in  action  for  malicious  pttMecntioB,  621,  %,  80S. 
admissibility  and  effect  of  In  criminal  cases, 

of  principal,  may  be  used  by  accessary,  853. 
of  one  charged  with  larceny,  admissible  fbr  another  ehtiged  vitb 
compounding  the  offence,  976. 
but  not  conclusive,  976. 

not  admissible,  if  person  seeking  to  use  it  was  a  witness  ia  W 
suit,  976. 
a  bar  to  second  prosecution,  when, 

bars  as  to  all  offences  triable  nnder  first  indietlWHit)  9/97. 

when,  as  to  offences  from  same  act,  967  to  99^ 
severance  of  subject  matter  not  ItUowed  to  avoid  bar,  967  Co  970. 
acquittal  of  inferior  offence,  bars  suit  f»  high«r,  arinag  fi^ 
same  act,  when,  967  to  970. 
of  higher  offence,  btfs  suH  Ibr  inlbiftor,  km  Btme  ictt 

968,9. 
otherwise,  if  inferior  not  triable  in  fiiat  soi^  969. 
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•tatate  rule  in  New-York,  M1>I 
of  manslaughter,  bars  suit  fbr  murder  from  same  act,  968. 
of  murder,  bars  duit  fek  pttXf  treason  ft^m  aamb  act,  966. 
of  rape,  ban  suit  for  asiault,  &c.  with  iatant  to  eomn^t 
rape,  ^58. 
no  bar  as  to  assault  and  battery,  96$:  - 
of  possessing^,  &c.  forged  blHs,  bars  like  suit  as  to  otber 

bills  possessed  at  the  time,  969. 
of  ofifence,  bars  as  to  aame  oAinoe,  with  additional  ag«  * 
gratation,  969. 
not  a  bar,  if  subject  mAtler  diflbrent,  967. 
or  if  olfence  charged  not  triable  in  first  suit,  968,  9» 
df  forging  order,  no  bar  to  suit  for  using  nme  order  as  a  falsa 

token,  kc.  956. 
of  receiving  stolen  goods,  no  bar  as  to  larceny  of  same  goods, 

966. 
of  passing  one  counterfeit  bill,  no  bar  to  suit  for  passing  an- 
other, 956,  7. 
even  though  latter  bill  was  used  as  evidence  in  fint 
suit,  956,  7. 
becauae  of  defect  in  indictoumt,  noiiar,  when»  953,  4. 
because  of  variance,  no  bar,  when,  635,  954,  5,  957. 
otherwise  if  by  proper  evidence  conviction  could  have 

been  obtained  in  first  suit,  954,  5« 
in  New-York,  a  bar,  after  trial  on'  the  merits,  though 
indictment  defective,  954. 
virtual,  by  ctiscbarge  without  verdict, 

before  trial  commenced,  no  bar,  958. 
upon  noiU  prowqtU,  953. 

a  bar  if  jury  empannelled,  953, 
4ipoA  demurrer,  953. 

plea  in  abatement,  953. 
quashing  indictment,  953. 
r«traj»^,  636,  952,  3. 
after  t4al  commenced,  a  bar,  when,  953,  et  seq. 
withdrawing  juror,  953,  4. 

no  bar,  if  indiclment  defective,  954. 
discharging  jury,  958.  4, 
right  of  nullifying  e£Eect  of  virtual  acquittal^  by  dis- 
charging jury  or  withdravring  juror,  &c.  953,  4. 
when  right  may  properly  be  exercised,  958,  4. 
exercise  of  right,  how  iar  discretionary  with  court, 
958,4. 
acquitUl  or  diichaige,  when  a  bar,  though  no  judgment  rendered, 

955,  1064 
acquittal  by  foreign  court,  a  bar,  when,  690. 
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how  proved,  955, 1064. 

of  co-defendant,  to  render  him  competent  on  trial.  See  tit  Oh^oiM. 
ADMIftALTV, 

sentence  of,  conclusiye,  u  to  whom,  880,  1. 
sentence  of  foreign  court,  effect  of,  881  to  888. 
to  shew  change  of  property,  881,  883. 
to  shew  breach  of  warranty  Iq  policy,  881  to  888. 
conclusive  only  as  to  facts  directly  founds  883. 
not  as  to  facts  merely  infemble,  888. 
nor  as  to  facts  recited  merely,  888. 
nor  facts  not  necessary  to  uphold  it,  883. 
grounds  of,  to  be  gathered  from  adjudicating  part,  881 
grounds  of,  ambiguous  or  contradictory,  884. 
evidence  aliunde  to  ascertain  grounds,  884. 
condemning  as  "  good  and  lawful  prize,*'  not  evidence  tbit  ns- 

sel  is  "  enemy's  property,"  883,  4. 
condemning  for  breach  of  municipal  law,  not  evidence  abkss 
law  be  proved,  885. 
sentence,  no  proof  of  law,  885. 
condemnatioQ  not  conclusive,  when  for  breach  of  other  thu  na- 
tional law,  685. 
grounds  of  insufficient,  885. 
effect  of,  how  varied  by  stipulation  in  policy,  885. 
how  affscted  by  want  of  libel,  monition,  &c.  885,  1098. 
may  be  impeached  for  lack  of  jurisdiction,  886,  7. 
upon  what  jurisdiction  depends,  886..  7. 

1.  upon  the  state  of  the  res,  886. 

2.  upon  national  character  of  court,  886. 
8.  upon  the  place  where  court  sat,  886. 

4.  upon  the  source  of  court's  authority,  886, 7. 
presumptions  as  to,  887. 
roversed,  not  evidence,  887. 

appealed  from,  not  evidence  till  appeal  deteimined,  887. 
of  acquittal,  evidence  to  disprove  alleged  grounds  of  condsmsa- 

tion,  887. 
how  foreign  sentence  proved,  1098, 1120  to  1125. 
rule  ill,  as  to  competency  of  witnesses,  81, 1514. 
ADMISSION, 

evidence  against  party  >  160,  1. 

even  though  made  while  testifying  as  a  witness,  when,  IGO,  1. 

rule  in  criminal  cases.    See  tit  Cofi/esston. 
and  though  party  an  infant,  161.    See  tit  Con/ession. 
by  implication  from  acts  or  silence,  191  to  199. 
of  part  of  account,  by  contesting  residue,  191. 
of  liabili^  to  contribute  to  erection  of  hustings,  by  using  them,  191- 
of  waiver  of  forfeiture  of  lease,  by  receipt  of  rent,  192. 
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of  demand  due,  bj  obtaining  sommoni  to  allow  pajment  into  court, 

196. 
of  plot  or  survey,  by  procuring  it  to  be  made  and  returned,  197. 
of  authenticity  of  book,  by  objecting  on  other  grounds,  196. 
of  authenticity  of  other  writing,  by  acts,  1390,  1. 
of  execution  of  bond,  by  assignment,  197,  1320. 
of  facts  stated  in  letter,  by  using  it  on  former  trial,  196. 

otherwise  as  to  affidavit  of  opposite  party,  used  in  anotlMr  suit, 
when,  196. 
of  assent  to  statute,  by  petitioning  for  its  passage,  197. 
of  female  being  party's  wife,  by  his  treating  her  as  such,  901. 
of  title,  by  acts,  &c.  recognizii^  it,  201,  2. 
by  tenant  taking  lease,  &c.,  201,  2. 
by  agreement  to  purchase,  &c.,  201,  2. 
by  receipting  goods  to  sheriff,  202, 1489,  1440.    See  tit  lU- 

teipt. 
by  taking  property  under  an  agreement  to  return,  902. 
by  pointing  out  property  for  officer  to  levy  on,  208. 
by  purchasii^  goods,  208,  4,  209. 

by  delivering  over  goods,  on  claim  of  title  made,  209,  210. 
by  other  acts  recognizing  title,  202. 
of  corporate  character,  by  dealing  with  corporation,  as  such,  209. 

by  ao^pting  office  in  coipocation,  209,  6S6, 
of  official  character,  by  acting  in  office,  196.    And  see  tit  Official 
charader. 
toll  gatherer  shutting  gate  and  demanding  toll,  198,  656. 
deputy  sheriff  acting  as  such,  208. 
of  professional  character,  by  rscognition  in  slanderous  words,  656. 
of  character  as  executor,  by  using  goods  of  deceased,  207. 
of  character  as  assignee,  by  stipulatien  to  contest  nothing  but  mer- 
its, 196. 
of  apparent  amount  due  on  chose  in  action,  by  promise  to  pay,  204. 
by  standing  by  in  silence  and  suffering  one  to  pur- 
chase, 204. 
of  one  being  a  partner,  by  suffi»ring  his  name  to  go  forth  as  such,  207. 
of  one  being  a  purchaser  at  auction,  by  silently  suffering  his  name  to 

be  so  set  down,  192,  208. 
of  name,  by  putting  in  bail,  207. 

by  assuming  a  wrong  name,  207. 
by  not  dissenting  from  statement  made,  192  to  194. 

qualifications  of  rule,  198,  4. 
by  not  dissenting  fsom  amount  claimed,  213. 
by  not  objecting  to  account  presented,  192,  218. 
by  suffering  account  current  rendered  to  lie  without  objection,  194. 

rule  confined  to  mercantile  dealings,  196. 
by  not  objecting  to  evidenoe  offered  on  trial,  200,  668. 
by  objecting  upon  other  grounds,  196,  7,  500. 
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•dmiitaoii  by  ginng  receipt    See  tilt  Bwtift. 
bjT  recital  in  deed.    See  tit  RecUaL, 
bj  aiuwer  in  cbanceiy.    See  tit  Jlnnoer  in  Cha$ictry. 
on  record,  by  pleading,  effect  of,  generally,  444  to  451. 
party  patting  himself  on  one. issue,  admits  residue,  444 
allegations  not  denied  are  admitted,  444,  450, 1. 
^nie$iandOy  efiect  of,  444,  5. 
syd«»ission  in  one  count  or  pleading,  bow  hi  to  affect  evideiioe  ate 

another,  445,  6. 
notice  of  special  matter,  effect  of,  446,  7. 

general  issue  admits  special  character  or  qualification  alleged,  whts, 
447,  8. 
character  as  overseer  of  poor,  447. 

proprietors  of  purchase^  447. 
successors  of  treasurer,  447. 
executor  or  administrator,  447. 
It  foreigner,  448. 
a  citizen,  448, 
a  guardian,  448. 
a  corporation,  when,  448. 
not  assignee  or  trustee  of  insolvent,  448. 
in  writ  of  entry,  effect  of,  449. 
non  98ifactvm,  admits  all  allegations  save  execution  of  deed,  448,9. 
plea  of  covenants  performed,  admits  deed,  1213. 
disclaimer  in  real  action,  admits  demandant's  title,  449. 
libBrwn  tmmmUwny  admits  tre^wss  and  plaintiff's  possessioa,  460. 
denial  of  marriage,  or  seizin,  in  dower,  eflfoct  of,  449. 
non  eepU  in  ako  looa,  in  replevin,  449. 
property,  in  replevin,  admits  taking,  449,  450. 
Don  tenure,  to  aTowry  for  rent,  admits  seizin  and  demise,  when,  450. 
rein8  in  arrere,  admits  defendant's  titie,  450. 
justification,  in  malicious  prosecution,  449. 
plea  offender,  effect  of,  449. 

plea  of  payment  in  assumpsit,  admits  cause  of  action,  449;  460. 
in  suit  on  award,  admits  award,  449,  450. 
in  suit  on  judgment,  admits  judgment,  450. 
in  suit  on  bond,  admits  bond,  450. 
plea  of  set  off  admits  plaintiff's  demsnd,  450. 
replication  denying  discharge,  to  plea  of  insolvent  discharge,  admili 
jurisdiction,  450. 
of  new  promise  to  plea  of  ii^ncy,  admUs  infancy,  450. 
that  note  is  plaintiff's  propesfy,  to  plea  of  set  off  and  pa^ 
chase  of  note  to  avoid  set  off,  450. 
replication  not  denied  by  rejoinder,  tlS^ci  of  after  trial  and  ver^ 

diet,  450. 
admission  by  various  otiier  Issiiei,  450, 1. 
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proof  of  amoQiits,  not  fluperieded  by  pteni,  SBc.  «daatfing  avennent 

respecting^,  450. 
wpersedes  necennty  of  producing  begt  ftideao#>  wfaen^  6§i,  1313. 
on  record,  by  default, 

against  execator  or  adminjgtmtdr,  admitt  aMeti,  466. 
in  trespass  q.  c.  f.,  adittits  description  of  locvs  4m  quo,  466. 
in  debt  on  jailor's  bond,  admits  custody^  wken,  466. 
in  covenant,  admits  plaintiiTs  aveim^nto,  466. 
in  debt  on  bond,  effect  of,  466. 

where  breaches  are  assigned  after  Manlt,  466. 
admits  only  traversable  averments,  466. 
admits  nominal  damages,  but  no  more,  400,  466. 
does  not  admit  aUa  enormia,  466. 
nor  amount,  in  debt,  466. 
"on  record,  by  demurrer, 

admits  facts  well  pleaded,  466,  7. 
not  operative  in  other  suits,  182. 
x>n  record,  by  case  made,  182, 197. 

by  bill  of  exceptions,  181, 19T. 
hy  whom  to  be  made, 

by  nominal  party,  or  trustee,  when,  169  to  166. 
by  executor  or  administrator,  wben,  167, 172,  175,  6. 
not  by  trustee  before  he  became  such,  167. 
by  party  beneficially  interested,  167,  8. 

by  witness,  to  shew  incompetency  as  to  religious  belief,  62,  8,  608. 
not  to  shew  incompetency  from  infamy,  65. 
not  to  shew  incompetency  from  interest,  258,  707,  1559. 
by  other  party  to  suit,  jointly  interested,  170  to  172. 
by  one  jointly  interested,  not  a  party,  174  to  176. 
rule  as  to  one  of  several  grantors,  170. 

obligors,  170, 1,  175. 

covenantors,  171. 

promissd)^,  171,  2,  175. 

devisees,  168, 170, 1,  2. 

lessors,  170. 

tenants  in  common,  170. 

makers  of  a  no^,  171,  2,  175. 

joint  debtors,  171.    See  tit  Joini  debtor. 

carriers,  171. 

proprieteTs  of  theatre,  167. 

managers  of  a  lottery,  171. 

executon  or  administrators,  167, 172, 175, 6. 

partners,  172,  174,  5. 

after  dissokrtioii>  when,  178,  4. 
endorsen,  175. 
other  instances,  175,  6. 


Digitized 


by  Google 


lOM  INIMSX. 

ADMISSION-^oraiiMMii. 

h^  joint  ¥m^*4ovty  176  U>  180>  588,  9^  604»  6. 

bj  porNcaps/rouiKa,  wfaen,  177,  8,  602^  3,  652,  662,  a 

by  co-trei^iaer,  176. 

by  co-conf pifator,  177  to  180,  588,  9. 

by  penon  referred  to  for  information,  180,  188,  209. 

by  agent,  when  evidence  against  principal,  180,  et  leq.   Sw  liL 

by  attorney  or  counsel,  when  evidence  against  client,  181, 8, 601 
made  before  he  appears  as  such  on  record,  604. 
made  on  a  former  trial,  181^. 
made  on  the  trial,  200. 
not  made  in  the  cause,  181, 191. 
stipulation  to  admit  facts  on  trial,  195,  6,  200. 
in  bill  of  exceptions,  181,  197. 
in  case  made  or  demurrer,  182, 197. 
in  notice  to  produce,  196. 
by  clerk  of  attorney,  when  evidence  against  client,  604. 
by  public  prosecutor,  or  attorney  general,  185. 
by  corporator,  when  evidence  to  affect  corporation,  168  to  17D. 
by  officer  of  corporation,  168  to  170, 190. 
by  overseer  of  poor,  defending  town,  181. 

how  far  admissible  against  town  aAerward,  181. 
by  deputy,  when  evidence  against  sheriff,  191. 
by  wife,  when  evidence  against  ho^and,  152.    See  tU.  Eutibt^  «^ 
Wife. 
of  payment,  152. 
of  property  delivered,  182. 
of  sale  of  property,  184,  5. 
by  former  owner,  when  to  affect  successor, 

receivable,  if  before  declarant's  interest  gone,  644,  et  seq. 
rule  as  to  real  estate, 

of  ancestor,  against  heir,  646. 
of  devi^r,  against  devisee,  646  to  650. 
of  vendor,  bargainor,  &c.  against  vendee,  &c.,  650  to  655. 
not  admissible,  if  ailer  declarant's  interest  gone,  655, 6. 
when  admissible  to  show  fraud  as  to  creditors,  653  to  654, 66S. 
rule  as  to  personal  property, 

of  former  owner,  against  one  claiming  titie  by  opentMm  of 

of  law,  656,  7. 
af  vendor,  against  vendee,  657  to  663,  666,  et  seq. 
:  r '  not  admissible,  if  after  declarant's  interest  gone,  661 

otherwise,  to  showfraud  as  to  creditors,  &c.|  if  dsdina^ 
in  possession,  177,  8,  602,  662,  3,  667. 
of  assignor  of  chose  in  action,  against  assignee,  668,  et  ft^ 
not  admissible,  if  made  aflter  assigniBeDt  sadss- 
tice,  when,  168  to  166,  66& 
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of  koideir  of  bill  or  note^  agftiiut  trangferee,  668,  et  seq. 
not  ftdmiisible  against  bona  fide  holder,  668,  et  ieq. 
whether  admisgible,  if  made  atfler  transfer,  663,  et  seq. 
by  formcor  j^oseessor,  When  to  liffect  successor, 

possessor  of  real  property,  596  lo  601. 
poiseseor  of  personal  pn^ertyj  601  to  608. 
by  principal,  when  evidence  against  surety,  669  to  678. 
anfficiency  of,  and  how  construed, 

that  one  intends  to  act,  not  eridenoe  of  act  done,  198. 
that  one  is  a  British  subject,  evidenoe  of  beings  bohi  such,  198. 
that  party  is  now  in  possession,  not  evidence  of  possession  at  antece- 
dent time,  198. 
that  one  is  editor^  whether  evidence  of  being  so  ailer,  198. 
that  one  swore  truly,  but  did  not  tell  all,  eflect  of,  198. 
applicable  to  more  than  one  subject  or  thing,  199,  213. 
vague  and  unsatisfactory,  199,  210^  211. 
that  one  had  given,  &c.^  implies  aotuid  delivery,  218. 
of  indebtedness  generally,  proves  notid&g  as  to  amount,  218, 450, 466. 

by  pleadings,  450,  466. 
rule  as  to  constructive  admissions,  191  to  199,  218. 
not  evidence  in  favour  of  party  making  it,  154,  et  seq. 

exceptions  to  this  rule,  154  to  157.    See  tit  Dedaraii&n. 

declarations  part  of  reg  ge$Ui,  166,  157,  8,  592,  et  seq. 

official  conduct,  acts,  or  entries,  155,  157.    See  titi  REtuim, 

CowncHa/^,  Judgmmts,  dicruB,  4rc. 
statement  or  oath  of  ptrty  appealed  to,  180,  196. 
when  introduced  by  opposite  party^  158. 
not  evidence  in  favour  of  one  claiming  under  deelaraoft,  669. 
otherwise,  when  part  of  res  geatiB,  668,  9. 
accompanying  acts  of  sale,  &c.,  590,  1. 
explaining  possession,  589,  590,  597,  et  seq. 
when  conclusive,  199  to  209. 

where  others  have  acted  on  it,  20O,  et  seq. 
sMride  to  induce  others  to  act,  200,  1,  et  seq. 
e?Mmples,  200  to  209. 
not  conclusive,  when,  209,  et  seq. 

examples,  209  to  218. 
when  regarded  as  suspicious  and  weak  evidence,  210,  211. 
of  matter  of  law,  not  regarded,  199,  211. 
of  legal  effect  of  contract,  199,  211. 
of  intent  of  written  instiument,  1889. 

in  answer  in  chancery,  not  to  vary  &c.,  written  inbtrument,  928. 
made  under  mistake  of  fact  or  law,  eifeet  of,  210,  211,  212. 
by  infant,  how  to  be  weighed,  162. 

Vol.-  I.*  1»» 
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whole  statement  containing,  to  be  received,  223  to  230. 
but  every  part  not  enUUed  to  equal  credit,  158,  224,  5,  to  231. 
whole  of  conversation,  15S,  225  to  227,  230, 1. 
whole  of  account,  debit  as  well  as  credit,  227  to  230. 
whole  of  stipulation,  228. 

whole  of  officer^s  return,  when,  228.    See  tit.  Metum. 
whole  of  letter,  or  letters,  228,  1207. 
whole  of  answer.    See  tit.  Gnawer  in  Chancery, 
whole  of  recital,  1235. 

rule  where  one  written  admission  refers  to  another,  1207, 1420,  etft%» 
rule  where  oral  admission  reters  to  writing,  223,  4,  227. 
writing  must  be  produced,  when,  223,  4. 
by  way  of  offer  to  compromise,  not  admissible,  218,  et  seq. 

otherwise,  as  to  unqualified  statement  of  fact,  219,  et  seq. 
by  way  of  inducement  to  arbitrate,  not  admissible,  223. 
made  before  arbitrator,  admissible,  162,  223. 
by  witness  in  testifying  on  another  trial,  evidence  against  himi  162. 
by  party,  on  former  trial,  whether  evidence  against  him,  after,  161,  S. 
before  justice,  evidence  on  appeal,  when  162. 
by  party  in  criminal  suit,  evidence  in  civil  suit,  when,  162. 

even  though  drawn  out  by  improper  inducements,  240. 
oral,  how  proved, 

witness'  impression  as  to  substance,  admissible,  when,  153. 
rule  where  precise  words  importent,  154. 
oral,  of  deed,  does  not  dispense  with  attesting  witness,  557, 1268. 
otherwise,  if  made  on  trial,  1265. 
not  operative  on  subsequent  trial,  1265. 
rule,  how  far  applicable  to  unsealed  instruments,  557, 1263, 1265. 
does  not  dispense  with  production  of  record,  544. 

writ  or  process,  107o. 
by  not  objecting  on  trial,  waives  right  to  call  for  best  evidence,  568, 106^ 
1213. 
not  objecting  in  time,  558,  168, 1213. 
when  and  how  objection  to  be  made,  558,  1068, 121^^ 
ADVERSE   POSSESSION  OR  ENJOVMENT.     See  tit  Po9U$9im,  Pr^ 
Bumption. 
bars  right  to  lands,  when,  354,  5,  et  seq. 
as  against  the  public,  354,  5,  357. 
as  against  others,  354,  5,  et  seq. 
statote  of  limitetions  not  applicable,  when, 

party  not  embraced  by  it,  354,  5,  357. 
subject  matter  not  embraced  by  it,  35S,  7. 
relation  between  parties  precluding  stetute,  357,  to  860. 
mode  of  enjoyment  not  such  as  required,  857  to  360, 365. 
other  circumstonces  precluding  statute,  360, 1. 
raises  presumption  of  title,  where  statute  inapplicable,  when,  344, 5,  st  leq. 
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deeds  and  other  papers  necessary  to  title,  presumed  from,  when,  357,  et  seq. 
defects  or  chasms  in  documental  evidence  of  title,  aided  by,  when,  361 
to  367. 
character  of  possession  requisite  to  raise  presumption,  365  to  366. 
tequisite  length  of,  not  presumed,  but  must  be  proyed,  366. 
province  of  court — and  jury — rcsspecting  these  presumptions,  967. 
where  statute  applies,  no  other  rule  can  be  resorted  to,  366,  7. 
by  mortgagee,  of  mortgaged  estate,  bars  equity  of  redemption,  when,  819 
to  323. 
bar  how  repelled,  320,  et  seq. 
by  trustee,  no  bar  to  cestui  que  trusty  329. 
under  contract  to  convey,  raises  presumption  of  conveyance,  when,  839j 

870. 
of  easements,  raises  presumption  of  grant,  &c.,  when,  857. 
ancient  lights,  371,  2. 
private  ways,  372,  3,  4. 
fisheries,  357,  375. 
water,  372,  3,  376  to  385. 
other  easements,  376. 
AFFIDAVIT 

of  person  neither  party  nor  witness,  not  admissible,  944. 
made  by  one  party  at  the  other's  request,  in  another  suit,  not  admistiblt  for 
party  making  it,  196. 
even  though  used  in  first  suit  by  party  procuring  it,  196. 
admissible  as  a  declaration  in  articulo  nwrtis,  when,  944,  5. 
of  person  convicted  of  infamous  crime,  admissible,  when,  65. 
proof  of, 

office  copy,  admissible,  when,  1068,  1099. 
examined  copy,  admissible,  1099. 
copy  served,  admissible  against  party  serving  it,  945. 
on  indictment  for  perjury  committed  in,  1100,  1. 
(or  putting  off  trial,  41,  et  seq. 
to  found  process,  when  sufficient,  1000,  1. 
AFFIRMATIVE 

of  issue  to  be  proved,  475,  et  seq.    See  tit.  Onus  Prohandi. 
AGENT, 

admission  by,  when  evidence  against  principal,  180  to  19L 
not  till  agency  established,  188,  9. 
where  fact  of  agency  doubtful,  188. 
part  of  res  geslts,  or  within  scope  of  authority,  180  to  185,  189,  190, 

684. 
beyond  agent's  authority,  inadmissible,  185  to  188. 
by  general  agent,  187, 189,  190. 
by  agent  of  corporation,  168  to  170,  190. 
by  wife  as  agent  of  husband,  152, 182, 184,  5, 189. 
answer  of  agent,  in  chancery,  185, 197.  See  tit  jfrutow  in  Chane^r^ 
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by  person  rofemd  to  for  information,  180,  188^  209. 

bj  overseer  of  poor,  181. 

by  public  prosecutor,  or  attorney  genera),  185. 

by  attorney  or  counsel,  181,  190,  1, 195,  6,  7,  200,604. 

their  agent  or  clerk,  190,  604. 
by  deputy,  against  sheriff,  191. 
admission  by,  when  evidence  in  favour  of  principal,  157,  594,  el  soq. 
proof  of  agency,  188  to  190. 

by  implied  recognition,  in  appearing  to  defend,  189. 
reference  to  agent,  180, 188,  209« 
by  agent,  when,  97,  113,  189,  254,  5,  1526,  et  seq. 
by  admission  of  principal,  189. 

where  admission  refers  to  written  power,  189,  556,  7. 
by  showing  general  authority,  187,  189,  190. 
declarations  or  acts  of  agent,  ina4i)U8sible,  to  prove  agencj,  viMf 
189. 
when  admitted  to  sustain  doubtful  proof,  188. 
declarations  and  acts  in  other  matters,  when  admissible,  189, 190. 
where  written  evidence  exists,  1208. 
competent  witness  for  principal,  when,  96  to  98,  254,  5,  1526,  et  seq. 
not  competent,  when,  106,  7,  110,  112,  189,  255,  6,  1527,  et  seq. 
assumed  agent  competent  to  disprove  authority,  255. 
not  competent  against  principal  to  sustain  authority,  when.  llSi 

255. 
when;.not  competent  against  principal,  in  other  cases,  96. 
And  see  tit.  Master  and  Sercant. 
books  of,  rule  for  production.    See  tit.  Production  of  Writing*. 
parol  evidence  admissible  to  show  instrument  executed  by  tgent,  u 

such,  when,  1464,  5. 
of  officer,  communications  to,  when  privileged,  748. 
to  execute  deed,  must  be  authorized  by  deed,  when,  1268,  9. 
proof  of  deed  executed  by,  1268,  9. 

requisites  and  proof  of  deed  executed  by  agent  of  corporation,  1386,  T. 
when  executed  under  powers  of  a  public  ni' 
ture,  1288,  et  seq. 
AGREEMENT, 

blank  in,  supplied  by  parol,  when,  1394. 

in  writing,  parol  evidence  to  explain,  vary  or  discharge.    See  tit  P^ 
Evidence. 
4MMQNY, 

decree  of  divorce,  bars  suit  for,  966. 
ALTERAIION  OR  ERASURE 
of  written  instrument, 

by  blemish,  inierlineaMon,  &c.,  effect  of»  299  to  301,  1317  to  1919« 
whether  presumed  done  before  or  after  execution,  299  to  301, 1917i 
1318. 
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when  it  piecludea  proof  of  instrament,  m6, 1917,  1846. 

raises  piesumption  of  payment  or  acquittance,  when,  314    See  tit 
Payment. 
AUBiOUITT 

in  written  instruments.    See  tit  Parol  Evidence. 
AMENDMENT, 

of  mistakes  and  variances  in  pleadings,  after  rerdict,  581,  2. 
of  proceedings  in  inferior  courts,  10&5. 
of  return  of  officer,  1095. 
ANCIENT  WRITINGS, 

ancient  deed,  how  provedi  &c.    See  tit  Deed. 
usage,  when  admisnble  to  explain,  1896  to  1898. 
ancient  will,  how  proved,  te.    See  tit  WiU. 
copy  of  a  faculty,  1316. 
letter  of  orders,  1819,  132D. 
parish  certificate,  1320. 
ANNUITY, 

remedy  for,  barred  by  lapse  of  time,  when,  824,  5,  828. 
presumed  roleased,  &c.  from  lapse  of  time,  when,  324,  5,  828. 

rule  as  to  annuity  to  wife  for  pin  money,  325. 

rule  as  to  income  of  fund  settied  upon  wife,  325. 
consideration  of,  presumed  from  d^y  and  acquiescence,  when,  349. 
creation  of,  prosumed  regular  from  delay  and  acquiescence,  when,  349. 
ANSWER  IN  CHANCERY 

responsive  to  bill,  effect  of  in  same  suit  284  to  287, 924  to  927. 

evidence  against  defendant,  but  not  for  him,  161,  287,  926. 

evidence  for  him  if  produced  by  the  other  party,  hew  far,  926,  7. 

hearsay  evidence  in,  not  admiseible,  287,  928. 

evidence  to  vaiy  written  instrument  in,  not  admissible,  928. 

identity  of  party  making,  to  be  proved,  1099. 

when  used  as  an  admission,  or  to  contradict,  1099. 

to  be  taken  altogether,  not  in  parts,  926  to  928,  9,  1206,  7. 

qualification  of  rule,  927  to  930. 
but  not  all  equally  crodtble,  287,  8,  927. 

documents  connected  with,  not  to  be  read  without  answer,  when,  929, 930  • 
when  used  to  impeach  witness,  whole  not  to  be  road,  980. 
of  defendant,  not  evidence  against  eo-defendant,  931,  2. 

even  though  respondent  be  agent  of  oo-defeodaat,  981. 

otherwise,  where  co-defendant  refers  to  or  adopts  answer,  931. 
of  one  partner,  when  evidence  against  co^partner,  932. 
of  obligee,  not  evidenee  ttgainsC  previous- assignee,  931. 
of  wife,  not  evidence  against  httsband»  931. 
proof  of  answer,  lt99. 
office  copy  admissible,  when,  106S,  1102^ 
examined  copy  with  proof  of  identity,  1099. 
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proof  of  bill  necessuy,  if  to  be  found,  929. 
APPOINTMENT 

to  office, 

evidence  of,  from  proof  of  acting,  and  repuUtion,  554  to  556  0^ 
1003,  4, 1101.  '      ' 

secondary  evidence  of  contente,  not  admissible,  when  1211 
APPRENTICE,  ' 

indenture  of,  made  by  court  of  another  state  under  local  slatate,  hoir 
proved,  1291. 
statute  must  be  proved,  1291. 
suit  for  harboring,  bars  assumpsit  for  his  services,  when,  960. 
assumpsit  for  his  services,  bars  suit  for  harboring,  when,  960. 
decision  of  justice  on  complaint  against,  under  statute,  effect  of,  997 
APPROPRIATION, 

of  money  by  husband,  raised  by  security  on  wife's  lands,  prosomed,  when, 
306. 
presumption,  how  rebutted,  306. 
rights  of,  as  to  lands  or  privileges,  presumed  waived,  when,  340, 1. 
of  payment,  judgment  admissible  as  a  circumstance  to  prove  intent  u 
to,  when,  970. 
ARBITRATION.    See  tit  ^word, 

submission  to,  may  be  by  parol,  when,  1026,  7. 
when  to  be  in  writing,  or  by  deed,  1026, 7. 
who  may  submit,  1034,  5. 
infant,  1034,  1135. 
feme  covert,  1034,  5. 
lunatic,  1034. 
attorney,  1032,  1034,  1185. 
partner,  1035. 
to  be  proved  by  party  setting  up  award,  1135, 6. 

how  proved,  1069, 1135. 
revocation  of,  when  and  how  made,  1032,  3. 
effect  of  revocation,  1032,  3. 
award  under,  effect  of,  840,  1, 1025.    See  tit.  jiward. 

how  and  for  what  invalidated,  1027  to  1035. 
effect  of  submission  to,  upon  suit  pending,  1026. 
upon  quesUons  as  to  real  estate,  1037  to  1040. 

wife's  real  property,  how  far  affected  by  awaid  on  fubmimonof  hubind, 
1293. 
ARBITRATOR.    See  tit.  j^ward. 

competent,  to  shew  time  and  circumstances  of  awaxd,  59. 
privileged  from  answering,  when,  740,  1575. 
respecting  his  exceeding  jurisdiction,  740. 
respecting  grounds  of  award,  740. 
ARREST, 

privilege  from,  14  to  17. 

what  not  an  arrest  within  fule,  14. 
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on  non-bailable  proceM,  14, 15. 
on  summonfly  15. 
on  attachment,  when,  14. 
surrender  by  bail,  17. 
witness  priWleged  from,  14  to  17. 
under  subpoena  before  court,  15. 

summons  or  subpoena  befpre  officer,  commissioner,  or  ref* 

eree,  15. 
recognizance,  before  sessions,  16,  17. 
before  arbitrator,  16. 
foreign  witness,  16. 
how  long  privileged,  15,  16, 

deviation  from  route  in  going  or  returning,  16. 
after  discharge  from  obligation  to  attend,  15,  16. 
privilege  personal  right  of  witness,  15. 

may  be  waived  by  him,  when  and  how,  15. 
witness  once  lawfully  arrested,  not  privileged  from  subsequent 
arrest,  when,  17. 
creditor  attending  commissioners  of  bankrupt,  privileged,  when,  16. 
person  privileged,  discharged  from  arrest  on  motion,  when,  17. 
motion  before  what  court,  17. 
practice  in  respect  to,  17. 
breach  of  privilege,  a  contempt,  when,  15. 
ARSON, 

conviction  of,  bars  suit  for  murder  from  same  act,  970. 
ASSAULT  AND  BATl'ERY.    See  tit.  Trespaaa. 

conviction  of,  when  a  bar  to  other  prosecutions.    See  tit.  Ckmviclion. 
aquittal  of,  when  a  bar  to  other  prosecutions.    See  tit.  AquiUal, 
plea  of  guilty  to  indictment,  evidence  in  civil  suit  for,  251. 

effect  of,  251,  2. 
plea  of  lUilo  contendere,  not  evidence  in  civil  suit,  20d,  851. 
latitude  of  enquiry  allowed  under  notice  of  special  matter  in,  429. 
justification  of, 

by  schoolmaster,  practice  in  other  schools  inadmissible,  when,  451. 
damages  in  action  for, 

previous  provocation  admissible,  when,  451.  ^ 
ASSIGNEE, 

of  chose  in  action,  how  far  to  be  affected  by  admissions  of  assignor,  168 
to  166,  663. 
not  if  admission  after  asngnment  and  notice,  when,  163  to  166,  668. 
promise  to  pay  assignee,  entitles  him  to  sue  in  his  own  name,  166. 

excludes  defence,  when,  166,  204. 
debtor  standing  sUently  by  at  assignment,  excludes  defence,  when, 
166,  204. 
not  barred  by  judgment  obtained  without  his  privity,  in  assignor's  name, 
975. 
may  maintain  second  suit  in  nahie  of  assignor,  975. 
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ATTACHMENT, 

arrett  on,  when  a  Yiolatioftof  witiieM^  pmitege,  14. 
of  witness,  for  not  obeying  subpoana,  3  to  7, 24  to  28.  See  tit  Attrndaneg. 
for  not  obeying  lubpoBna  duaes  e«diMi,  11, 12,  26, 1171.  Sea 
lit.  Subpcma,  Production  qf  WritingB. 
forms  of  proceeding  as  to,  and  practice,  at  circuit,  3  to  7. 

at  bar,  24  to  2a. 
ATTENDANCK 

of  witnesses,  mode  of  procuring, 
in  civil  cases, 

subpoena  ad  testificandum,  I  to  11,  14. 

issuing,  form,  service,  ftc.  1  to  11,  14,  28. 
subpoena  duces  teeuen,  11, 12, 1170, 1. 
belbra  officer,  to  take  proof  of  conveyances,  31. 
before  judge,  on  taking  testimony,  81. 
before  legislative  committee,  81. 
in  criminal  cases, 

subpoena  ad  teetifieandum,  1,  29. 

before  magistrate,  respecting  com^plsint,  fto.  80,  1. 

process  oa  deianll,  30, 1. 
recognizance,  29. 
habeas  corpus  ad  tett^andum,  17  to  23. 
what  persons  brought  in  upon,  17. 
soldier  in  afmy,  17, 19. 
infant  enlisted  at  West  Point,  17. 
seamen  en  board  man  of  war,  19. 
priflonen,  generally,  18,  21, 2. 
in  New- Yolk,  from  what  courts  ta  is8ue>  18,  21. 
allowed,  by  what  ofibeers,  18,  19,  21. 
to  testify,  iir  what  caaea,  21. 
in  United  States  courts,  ISv  19,  21, 23. 
at  comaran  Iftw,  22,  8. 

form  of  writ,  and  practice  in  oblanung^te.  18, 19,  31,  22. 
duty  of  sheriff  upon  writ,  19  to  21. 
fees  of  witnesses  in  cMl  cases,  7  to  11.    &•  tit  Fern. 
tender  of,  on  subpoenaing,  14,  23. 
foreign  witness,  8. 

officers  attending  with  official  papers,  8. 
surveyors,  8. 
taxation  of,  8  to  10. 

witness  cannot  recover  beyond  legal  fees>  11. 
fees  not  allowed  in  cfwuinai  eases,  7,  8,  29. 
expenses  in  crtmimd  eaoes  allowed,  when,  80. 
to  foreign  witnesses,  80. 
to  poor  persons,  30. 
wIm  am  such,  80. 
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order  for  allowance,  90. 
privilege  of  witness  from  arrest.    See  tit.  jirrest, 
proceedings  against,  for  non-attendance « 
attachment.    See  tit.  ^ttadmunt, 
capiM  ad  testificandum,  3. 
warrant,  in  summary  proceedings,  90,  1. 
action  for  damages,  11,  28,  31.    See  tit.  NiM-Attrndanee. 
using  means  to  prevent,  a  contempt,  13. 
failure  in  respect  to,  ground  for  postponing  trial,  when,  41,  et  seq. 

See  tit.  Putting  off  Trial. 
voluntary,  whether  compelled  to  be  sworn,  1,  23. 
witness'  testimony  taken  de  bene  e8S6,^pon  dedimus,  or  in  perpeiuaim 
rei  memoriamy  when,  21,  32  to  41. 
in  United  States  courts,  32  to  36. 
in  New-York,  21,  36  to  40. 
ATTORNEY  FOR  THE  PEOPLE, 

in  criminal  cases,  may  make  admissions  favorable  to  accused,  185. 
not  allowed  to  disclose  proceedings  before  grand  juiy,  1575. 
ATTORNEY,  LETTER  OF, 

deed  executed  under— power  must  be  produced,  1268.    See  tit  Power, 
power  when  presumed,  1269. 
vecondary  evidence  of,  189,  1208,  1234. 
ATTESTING  W1TNES55.    See  tit.  Deed,  JViU,  WrUing, 

who  are  or  are  not  to  be  regarded  as  such,  1262,  1293, 1305,  1310. 
not  privileged  from  testifying  on  the  ground  of  being  attorney,  281. 
competent  to  impeach  execution  of  instrument,  70,  1. 
to  be  called  in  proving  instrument,  1261  to  1263. 

in  proving  lost  instrument,  1221. 
if  there  are  several,  and  one  incompetent  or  absent,  others  to  be  called  or 

accounted  for,  1265,  1300, 1354. 
cannot  be  impeached  by  party  calling,  779,  781,  782,  1303. 
contradictory  statements  of,  not  proveable  by  party  calling,  781,  2,  1303. 
denying  attestation,  instrument  still  proveable,  and  how,  1303. 
recollecting  only  his  hand-writing,  proves  instrument,  when,  1308,  4. 
one  of  several,  sufficient  to  prove  instrument,  1262,  3. 
when  dispensed  with, 

not  by  admission  of  party,  1263,  1265. 

rale  as  to  unsealed  instruments,  1263,  1265. 
not  by  admission  on  former  trials  1265. 
writing  only  collaterally  in  question,  1263,  4,  1297. 
ancient  writing,  1819,  1356,  7. 
writing  produced  by  party  claiming  under  it,  1205. 
writing  sufficiently  proved  by  recital  in  another  instrument,  160, 1, 

1235  to  1287. 
witness  interested,  1265,  1293,  1310. 

where  there  are  several,  and  all  not  interested,  1265^] 
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interested  at  the  time  of  atte«tation»  1310. 
becomiog  interested  tince,  1266  to  1268. 

by  act  of  party  seeking:  to  prove  instnunent,  1267, 8. 
party  need  aot>  but  may  call  interested  witnetf,  1293, 1342. 
interest  must  be  proved,  1293. 
unauthorized  witness,  1262, 1305. 
fictitious  witness,  1262,  1305. 
witness  not  present  at  execution,  and  ignorant  as  to,  1293. 

presumption  and  proof  as  to  presence,  &c.  1293. 
witness  dead,  1295,  1354,  5. 

death  proved  by  hearsay,  613,  614. 
when  presumed,  1316. 
illness  of  witness,  1294. 
witness  insane,  1354,  5. 
infamous,  1354. 
witness  absent  or  abroad,  1294,  1354,  5. 

beyond  the  reach  of  compulsory  process,  sufficient,  1294, 1355. 

temporary  absence,  1294* 

absence,  how  shown,  1294  to  1299,  1354,  5. 

by  dUigent  and  fruitless  search,  &c.  1294  to  1299j  1355. 

examples,  1295  to  1298,  1355. 
whether  hearsay  admissible  in  proving  search,  &c.  589,  613, 

614,  1298,  9. 
absence  presumed,  when,  1297,  1316^  1356,  7. 
parties  and  persons  interested,  competent  to  prove  seaich, 
&c.  129a 
witness  denying  signature,  1303. 
hand-writing  of,  next  best  evidence  to  oath,  1305  to  1307. 
otherwise,  where  attestation  a  nullity,  1305,  1310. 
attestation  presumed  regular,  1293,  1299. 
sufficient  proof  of  instniment,  when,  1266,  1299  to  1903. 
instrument  erased  or  interlined,  1317. 
proof  identifying  party,  when  to  be  added,  1300  to  1303. 
identity  of  party,  how  shown,  1301  to  1303. 
proof  of  hand-writing  of,  when  dispensed  with,  1305  to  1907. 
attestetion  a  nullity,  1293, 1305,  1310. 
witoess  a  marksman,  1306. 

after  diligent  and  fruitless  effort  to  obtain  proof,  1907. 
measure  of  diligence  to  be  shown,  1307. 
character  of,  may  be  impeached,  when  hand-writing  relied  on  as  piOTing 
instrument,  764,  771. 
and  statements  of,  inconsistent  with  attestation,  shewn,  764, 771,  1903. 
probate  of  deed  certified  upon  testimony  of,  may  be  assailed  by  impeach- 
ing witness'  character,  1249. 
or  by  showing  witness  incompetent,  1249. 
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good  character  of  deceased  witness  to  will,  may  be  shown,  when  fraud  in 

obtaining  it  imputed  to  him,  776. 
deed  attested  by  incompetent  witness  through  mistake  or  fraud,  when  aided 
in  chancery,  265. 
ATTORNEY  OR  COUNSEL, 

proof  of  being  attorney,  by  acts,  564. 

admission  by,  when  eyidence  against  client.    See  tit.  j^dmiMton, 
notice  to  produce  paper,  to  be  served  on  attorney,  12,  13,  1183. 
possession  of  paper  by,  is  the  possession  of  his  client,  when,  1190. 
duplicate  original  of  attorney's  bill  delivered,  when  admissible,  1202. 
copy  not  signed,  when  admLMible,  1202. 
rule  where  copy  and  original  not  contemporaneous,  1202. 
privileged  communications  to, 

what  are  such,  275  to  283,  1571  to  1574. 

need  not  relate  to  suit  pending  or  expected,  277, 8, 1572  to  1574. 
employed  to  draw  or  advise  respecting  deed,  277,  8,  1572, 
15T3,1574. 
to  make  abstract,  277,  8. 
to  foreclose  mortgage  by  advertisement,  277,  8. 
to  consult  with  bankrupt  on  his  affiurs,  1571,  2. 
to  obtain  insolvent  discharge,  277. 
to  advise  as  to  sale  or  purchase,  1573. 
conflicting  cases,  where  no  suit  pending  or  in  prospect, 
277,  8,  282,  3,  1572  to  1574. 
privilege  continues  after  suit  terminated,  280,  1574. 
extends  to  papers  entrusted  to  attorney  or  counsel,  how  far,  12, 
276,  7,  280,  1,  1173,  1574. 
not  compelled  to  produce,  even  in  suit  where  client  not 

interested,  277,  8,  1173,  1574. 
compelled,  where  client  could  be  obliged  to  produce, 

12,  276,  1173,  1574. 
cannot  be  compelled  to  swear  to  contents,  276,  7, 1173, 
1571. 
ttiough  if  compelled,  client  only  can  allege  er- 
ror, 1173,  1574. 
privilege  extends  to  clerks  of  attorney  or  counsel,  &c.  279,  280, 
283,  1173,  1571. 
extends  to  interpreter  between  attorney  and  client,  280. 
not  to  persons  unconnected  with  attorney,  overhearing 

communication,  280. 
whether  to  person  employed,  but  who  is  not  a  profes- 
sional roan,  280. 
matters  not  privileged, 

communicated  for  an  unlawful  purpose,  283,  1573. 
qualification  of  rule,  283,  1573. 
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collateral  or  impertinent  matters,  280, 1,  2. 

repeated  to  attorney,  after  relation  has  ceased,  280,  282. 

otherwise,  if  drawn  out  by  artifice,  280. 
may  discover  who  retained  him,  when,  276,  1572. 

and  in  what  capacity  employed,  when,  283, 1672. 
otherwise  as  to  specific  object  of  retainer,  when,  28S. 
knowled^  gained  by,  independent  of  professional  confidence, 
281,  2,  1572. 
client's  hand-writing,  281. 

execution  of  instrument  in  attorney's  presence,  1572. 
attorney  an  attesting  witness,  281. 
concealment  of  client,  281,  2,  1571,  2. 
that  he  gave  client  a  check,  and  what  was  then  said  by  cli- 
ent as  to  his  being  in  fiinds,  1572. 
that  paper  was  received  fix>m  client,  282. 
when  instrument  was  received  for  collection,  1572. 
that  note  received  for  collection  was  endorsed,  282. 

otherwise  as  to  situation  and  appearance  of  insCni- 
ment,  when,  1572. 
that  instrument  was  left  with  client  as  an  indemnity,  282. 
that  client  directed  papers  to  be  filed,  282. 
situation  and  custody  of  paper,  with  a  view  to  notice  to  pro- 
duce, 277,  281,  2, 
that  paper  is  in  his,  or  client's  possession,  277,281, 

1188. 
that  paper  is  in  court,  or  near  by,  277, 281, 2, 1186. 
matters  disclosed  by  client  on  consultation  with  attorney, 

not  professionally,  280, 1571,  2. 
terms  of  compromise  proposed  by  client  through  attorney, 

&c.  281,  2. 
statement  by  attorney  to  third  person,  at  client's  request^ 

1572. 
notice  given  to  third  person,  by  counsel,  282. 
privilege  of,  personal  right  of  client,  276,  1574. 
waiver  of  privilege,  276,  1574. 
may  be  waived  by  client,  276. 
not  by  others,  276,  1571. 
counsel,  276. 

assignee  of  bankrupt,  1571. 
may  be  waived  by  party's  assignor,  when,  1574. 
employed  by  two,  cannot  be  waived  by  one,  276,  1574. 
court,  at  the  trial,  to  direct  as  to  privilege,  12,  1173,  1574. 
if  attorney  compelled  to  disclose,  no  one  but  client  can  allege  enor, 
276,1173. 
when  competent  witness  for  client,  and  when  not,  95^  97,  110,  111,  1528 
1549. 
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fees  depending  on  event  of  caiue,  05,  110,  111. 
liable  for  costt,  95,  110. 

expecting  to  receive  debt  from  a?ail§  of  suit,  1528,  9. 
holding  aisignment  of  portion  of  recoyery,  1528,  9. 
in  auit  by  for  fees,  against  assignee,  assignor  competent  for  him,  1518. 
AVKRM£NT.    See  tit  Vanance,  Efndence,  pi.  3. 

by  whom  to  be  proved.    See  tit.  Onus  Probandi^  Evidence,  pL  2. 
immaterial,  need  not  be  proved,  when,  503. 
what  immaterial,  503,  et  seq. 
rule  in  criminal  cases,  508,  9. 
rule  in  civil  cases,  508  to  507. 
descriptive,  material,  and  to  be  proved,  508,  et  seq. 
of  ii\jury,  501. 

relative,  priority  of  facts,  501. 
of  negligence,  493. 
of  words  in  slander,  4^4. 
of  criminal  offence,  506,  9. 
of  expresss  contract,  504,  509  to  514. 
in  actions  of  tort,  514,  515. 
in  criminal  cases,  509. 
of  writings,  504,  507, 518  to  532,  536. 
in  actions  of  tort,  514,  515. 
in  criminal  cases,  499,  500. 
rule  as  to  divisible  averments,  505  to  507,  518. 
as  to  matter  of  inducement,  501  to  503. 
AWARD.    See  tit.  Arbitration, 

not  evidence  for  or  against  stranger  to  submission,  1034,  5. 

upon  submission  by  wife,  not  evidence  against  herself  or  husband,  when, 

1034,  5. 

upon  submission  by  husband,  not  to  affect  wife's  separate  interest  in  lands, 

1035,  1293. 

upon  submission  by  partner,  not  to  affect  co-partner,  when,  1085. 
evidence  as  respects  parties  and  privies,  1034,  1040. 
conclusive,  when,  and  how  far,  840,  1, 1025,  et  seq. 

in  action  to  recover  back  money  paid  under,  1026. 

against  what  was  proper  matter  of  defence  before  arbitrators, 

1026. 
as  a  bar  to  suit,  &c.,  840,  1,  1026,  1040,  1. 
even  though  submission  by  parol,  when,  1026,  1037. 
or  though  subject  matter  in  question  not  litigated,  if  within  sub- 
mission, 840,  1,  1040,  1. 
whether  effect  of,  depends  upon  its  being  specially  pleaded,  1035. 
may  be  impeached,  how,  and  for  what,  1025,  et  seq. 
for  fraud,  mistake,  &c.,  in  equity,  841,  1025. 

but  not  at  law,  841,  1026, 1031,  2. 
impeachable  for  want  of  jurisdiction  or  power,  1027, 1032, 1039, 1085. 
because  submission  invalid,  1026, 1034,  5, 1181,  6. 
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becaaw  submission  not  in  writing,  1026, 7. 
submission  not  under  seal,  1096,  7. 
submission  by  an  infant,  1034,  6, 1135. 
lunatic,  1034. 
feme  covert,  1034,  6. 
partner,  1036. 
attorney,  1034,  1136. 
subject  matter  not  arbitrable,  1087,  8. 
because  submission  not  pursued,  1027, 1039, 1040. 
not  pursued  as  to  time,  1029. 

as  to  form  of  award,  1030. 
as  to  persons  empowered,  1030, 
1136. 
delegatiott  of  pow- 
er, 1030, 1186. 
umpire  called  ia, 

1136. 
all  not  signing, 
1030. 
as  to  subject  matter,  1027, 8, 1039. 
on    matter    not    submitted, 

1027,  8,  1039. 
not  settling  whole  dispute, 
1028, 1030, 1. 
because  power  exhausted  by  previous  award,  1034, 1293. 
because  power  expressly  revoked,  1032. 

when  and  how  party  may  revoke,  1032,  3, 
because  of  implied  revocation,  by  death,  marriage,  kc.  o( 

party,  1033. 
because  of  resignation  of  arbitrmtors,  before  award,  1083. 
because  all  the  arbitrators  not  notified  of  hearing,  1031. 
because  party  not  notified,  1032. 
because  of  dissent  of  one  arbitrator  from  parol  award,  1034. 

otherwise,  if  dissent  after  publication,  1034. 
not  impeachable  by  one  not  a  party,  when,  1035. 
when  it  operates  a  transfer  of  tiUe  to  chattels,  and  when  not,  1036. 
on  questions  respecting  realty,  1037  to  1040. 

what  questions  arbitrable,  1037,  et  seq. 

how  to  be  submitted,  1037,  et  seq. 

when  covered  by  submission  of  "all  demands,**  841,  1039. 

effect  of  as  to  title,  1037,  et  seq. 

as  to  boundary,  &c.,  1037,  et  seq. 
as  to  other  claims  relating  to  lands,  1037,  et  aeq. 
oral  evidence  admissible, 

to  impeach  award,  when,  and  when  not,  1031  to  1036. 
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to  siutaiu  award,  by  flbowing  requisite  arbitrators  present  at  bear* 

ing,  1030,  1406.        .      . 
to  explain  and  apply,  or  identify  matters  tried,  submitted,  &a.> 

1038,  9,  1040,  1,  2. 
to  supply  blank  or  omission  in,  when,  1394. 
not,  to  vary  or  contradict,  when,  841,  1471. 
may  be  good  in  part,  and  void  as  to  residue,  1027,  8. 
what  presumed  in  laTour  of,  1027  to  1099, 1089. 
proof  of, 

submission  to  be  proyed,  1135,  1208. 

to  be  proved  by  attesting  witness,  if  there  be  one,  1135. 
hew  proved  when  submission  by  rale  of  court,  1069,  1185. 
See  tit  Order. 
submission  by  all  the  parties,  must  appear,  1185. 
if  umpire  united  in  award,  his  appointment  must  be  shewn,  1136. 
otherwise,  if  parties  appeared  before  him,  when,  1136. 
by  Onondaga  Commissioners,  how  proved,  1136. 

B 

not  competent  witness  for  principal,  when, 
to  the  sheriff,  109. 
special,  109,  1536. 
on  appeal  from  justice,  1587. 
on  appeal  from  award,  1570. 
surety  in  replevin  bond,  109,  271. 
sequestration  bond,  109. 
attachment  bond,  109. 
injunction  bond,  109. 
administration  bond,  109. 
to  procure  adjournment  before  justice,  270. 
ottier  cases,  270,  1,  1570. 
how  rendered  competent,  270,  1,  1570. 
by  substitution,  270,  1,  1570. 
how  made,  270,  1. 
at  trial,  by  court,  870,  1,  1570. 
at  bar,  on  motion,  271,  1570. 
not  by  auditors  or  referees,  semble,  271. 

they  may  postpone  to  enable  party  to  move,  271. 
by  deposit,  when,  271,  1570. 
by  surrender  of  principal,  271. 
by  indemnity,  when,  271. 
BANK, 

admission  by  officer  or  agent  of,  when  evidence  against,  168,  9, 182  to 
184,  190. 
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BANK— continued. 

by  member  of  corporation,  168,  9. 
stock-holders,  &c.  not  competent  witnesses  for,  when,  270, 1542, 3. 
rendered  competent  by  assignment  of  stock,  270,  1568, 9. 

even  though  assignment  not  in  accordance  with  charter,  104 
270,  1568,  9. 
sayings,  trustee  of  competent,  when,  1543. 
BANK  BOOKS, 

entries  in,  by  agent  or  officer,  evidence  against  bank,  182,  3, 190, 210, 
680. 
evidence  against  customer,  when,  210,  680. 

against  surety  of  cashier,  680. 
how  far  evidence  against  strangers;  1157. 
how  authenticated,  680,  1159,  1160. 

entries  made  by  several  clerks,  680, 1153. 
sworn  copies,  when  admissible,  1159, 1160, 1165. 
certified  copies  inadmissible,  1160, 1165. 
di];ector  may  compel  inspection  of,  1168. 

depositor,  when,  1168. 
inspection,  how  obtained,  1168,  9. 
BANK  OF  ENGLAND, 

books  of,  public  books,  1165. 

entries  in,  proveable  by  sworn  copy,  1159,  1165. 
book  to  be  produced  where  genuineness  of  transfer  upon  is  in  queslioo, 
1165. 
BANKRUPT, 

conduct  and  declarations  of,  inducing  others  to  act,  conclusive  agtust 
him  as  to  fact  of  bankruptcy,  when,  204,  5. 
not  conclusive  unless  voluntary,  205. 
assignees  of,  proved  such  by  admission,  196. 

not  admitted  by  pleading  general  issue,  448. 
proceedings  of  commissioners,  evidence  to  shew  one  declared  bankrapti 
977. 
not  to  shew  his  act  of  bankruptcy,  977. 
allowance  of  account  by,  conclusive,  891. 
commission  against  one  not  within  bankrupt  act,  void,  997. 
BASTARDY, 

order  of,  proceedings  as  to,  140. 

rated  inhabitant,  competent  witness,  254. 

competent  in  action  on  bond,  254. 
mother  a  competent  witness,  140. 
indictment  for  ciim.  con.  and  bastardy  with  married  woman,  153. 
woman  competent  to  prove  the  crim.  con.  153. 

cannot  prove  want  of  access,  158,  1555. 
marriage  how  proved,  623,  1147,  8. 
illegitimacy  of  child  bom  during  marriage,  how  proved,  314,  488. 
declarations  of  husband  or  wife  to  prove  illegitimacy  of  child,  622, 3, 4« 


Digitized 


by  Google 


INDEX.  leoi 

BASTARDY^-eonHMud. 

hufband  and  wife  incompetent  to  pfore  non-aceefM,  on  qneitLon  of  le^t- 

inwcy,  16S,  1665. 
effect  of  father's  answer  in  chancery,  denying^  legitimacy,  624. 
BAITERY.    ^eB  ^t  J$9auU  and  BaHery. 
BENEFIT  OF  CLEHGT, 

unknown  in  U.  States,  semble,  66. 
BIGAMY, 

pitMeciition  for, 

marriage,  how  proved  in,  623,  1147,  8. 

by  persons  present  at  ceremony,  1147, 8. 

identity  of  parties  to  be  proved,  1147,  8. 
actual  marriage  to  be  shown,  1147,  8. 
confession  of  party  not  enough,  per  se,  114^,  8. 
whether  confession  sufficient  in  connexion  with  acts,  reputation, 

&c.,1147,  8. 
admissibility  of  acts,  declarations,  and  reputation  while  parties 

lived  together,  623,  1147, 8. 
certificate,  how  far  evidence,  548,  1043,  4. 
foreign  marriage,  how  proved',  1148. 
sentence  of  divorce,  or  of  miUity  of  first  marriage,  a  bar  to,  when, 
877. 
otherwise,  if  there  is  want  of  jurisdiction,  877. 
sentence  of  divorce  by  foreign  court,  877  to  880,  888»^  et  seq. 
BILL  IN  CHANCERY.    See  tit.  Chancery. 
when  evidence,  and  of  what,  023,  4. 
whole  need  not  be  read,  when,  924. 
to  be  produced  on  proving  decree,  when,  1097,  8. 
proved  by  exemplification,  &c.,  1098. 
BILL  OF  EXCHANGE, 

party  to,  competent  to  impeach  or  invalidate  it,  when,  71  to  81,  1513. 

incompetent  from  interest,  when,  181  to  133. 
alteration  in,  eflfisct  of,  299  to  301.  ^ 

whether  presumed  done  before  or  after  execution,  299,  et  seq. 
BILL  OF  EXCEPTIONS, 

not  evidence  out  of  the  suit  as  ah  admission  by  party,  181,  2, 196,  7. 
not  admissible  to  impeach  witness,  773. 
office  and  nature  of,  786. 

difference  between  bill,  &c.,  and  Case  made,  788,  9. 
lies  in  criminal  cases  for  defendant,  by  stetute,  783,  4. 
otherwise,  at  common  law,  783. 
practice  in  respect  to  bill,  783,  4. 
net  in  proceedings  for  bastardy,  before  sessions,  784. 
not  where  remedy  by  appeal  provided,  784,  5. 
when  it  lies  on  trial  of  feigned  issue,  785. 
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BILL  OF  EXCEPTIONS— cow^nwd. 
in  citU  cmm  generally^ 
statutes  allowing,  782. 
lies  for  either  party,  183. 

by  party  to  reverse  his  own  judgment,  783. 
for  erroneous  decision,  or  direction  of  judge  at  trial,  786. 
for  refusal  to  charge  as  to  law  of  case,  when,  786,  7. 
otherwise,  as  to  mere  abstract  proposition,  787. 
for  neglect  to  charge  as  to  law,  when,  786,  7,  79L 
for  equivocal  or  evasive  charge  as  to  law,  787. 
for  ambiguity  in  charge,  when,  790. 
not  for  erroneous  commentary  upon  facts,  when,  786. 

otherwise,  as  to  peremptory  direction,  when,  787. 
not  for  refusal  to  give  opinion  as  to  facts,  787. 

otherwise,  as  to  direction  respecting  credibility  of 
witness  plainly  impeached,  when,  786. 
not  for  decision  by  which  party  not  prejudiced,  787. 
not  for  decision  upon  matter  resting  in  discretion,  788. 
not  for  refusal  to  compel  party  to  join  in  demurrer  to  m- 

dence,  7d8. 
not  for  receiving  improper  evidence  on  question  of  compe- 
tency, 1558. 
whether  for  admitting  evidence,  addressed  solely  to  fte 
court,  1558. 
time  and  mode  of  excepting,  788  to  790. 
form  of  bill — contents — and  constniction  of,  790  to  793, 1558. 
signing  bill,  &o.,  793  to  795. 
operates  to  stay  proceedings,  when,  795. 
not  to  prevent  motion  for  new  trial,  because  of  verdict  agaioit 

evidence,  795. 
when  waived  by  bringing  writof  enor,  795,  6. 
BILL  OF  LADING, 

stating  condition  of  goods,  not  conclusive,  212, 1439. 
conclusive,  so  far  as  it  imports  a  contract,  1216,  1439. 
as  to  course  of  vessel,  216,  1439. 
as  to  mode  of  stowage  indicated,  1410, 11,  1439,  1470. 
terms  ''  clean  bill  of  lading,^'  import  stowage  under  deck,  1410, 11, 1^- 
may  be  explained  to  mean  stowage  on  deck,  1410,  1439, 1470. 
by  usage,  1410, 1439. 

not  by  declarations  of  parties,  1411, 14S9, 1470. 
terms  '*  perils  of  the  seas,"  import  of,  1411. 

usage,  how  far  admissible  to  explain,  1411. 
BILL  OF  PARTICULARS.    See  Ut.  Pariiculara, 
BILL  OF  SALE, 

not  necessary  to  be  produced,  to  prove  title,  when,  548,  9. 
presumed  to  contain  entire  contract,  when,  1469. 

express  warranty  not  contained  in,  cannot  be  proved  by  paiol» 
1469. 
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additional  wanranty,  cannot  be  proved,  when,  1469. 
otherwise,  where  Uie  action  is  grounded  on  deceit,  1475. 

how  far  written  terms  of,  exclude  representations  motde;  in 
such  cases,  1475. 
absolute  on  its  face,  not  to  be  shown  intended  as  a  mortgage  by  parol, 
1483  to  1484. 
otherwise,  in  New-York,  1432. 

and  in  favour  of  strangers,  when,  1486. 
in  fovour  of  party,  when,  1437. 
to  show  usury,  1487. 
may  be  varid  by  contemporaneous  instrument,  1421,  2. 
warranty  contained  in,  nullified  by  contemporaneous  writing,  1421. 
oral  {HTDof  how  far  admissible  to  show  connexion,  1421,  2. 
BIRTH, 

time  of,  how  proved, 

by  entries  in  registers,  &c.,  616,  1149,  1150,  1. 

in  family  bible,  when,  622,  625. 
declarations  of  deceased  persons,  622. 
place  of,  not  pioveable  by  reputation,  or  hearsay,  624. 


BOOK, 


dictionary,  whether  admissible  to  explain  terms  of  art  or  science,  1896, 

1418. 
professional  or  scientific  books,  on  questions  of  art  or  science,  761. 
Blunt's  Ckmst  Pilot— Bowditohe's  Navigator—to  show  situation  of  tide, 

1164. 
Directory,  to  identify  grantor  in  a  deed,  1164. 
of  Commissioners  of  Forfeitures,  1164. 
orderiy-book  of  militia  company,  1164. 
of  jailor,  to  prove  time  of  imprisonment,  1155. 
log-book  of  ship,  188,  1152,  8. 

evidence  of  seaman's  desertion,  1152. 
not  conclusive,  1152. 
indispensable j  when,  1158. 
evidence  against  person  keeping,  or  directing  it  kept,  188,  1158. 
entries  in,  whether  to  be  made  on  the  very  day  of  desertion,  1158* 
how  autiienticated,  188,  1158. 
Lloyd's  Register  of  shipping,  1154. 

bow  iar,  and  when  evidence,  1154. 
statute-book, 

to  prove  private  domestic  act,  1055,  6,  7. 
how  authenticated,  1055  to  1057. 
to  prove  foreign  law,  or  law  of  another  stete,  1056,  7,  1141,  2,  1144. 

how  authenticated,  1141,  2,  1144. 
law  reports, 

to  prove  unwritten  law  of  foreign  country,  t>r  another  state,  1142. 
of  history,  admissible,  when.    See  tit  History, 
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register,  to  proYe  biith»  noairiage,  baptUm^  death,  Ac,  616,  6SS,  1149, 
1150,  nd6.    See  tit  iSMTMy. 

of  marria^,  in  oriminal  cases,  1147, 
family  bible,  entries  in,  to  prove  birth,  marriage,  &c.,  622,  625,  6. 
vestxy  book,  to  show  right  of  election,  1164. 
minute  book  of  sessions,  to  prove  licence,  1156. 
•   sheriffs  book,  to  prove  return,  1155. 
open  to  inspection.    See  tit.  Hearsay, 

club-books,  evidence  as  between  members,  679. 
partnership  books,  evidence  as  between  partners,  681. 
cotporation  bo6ks,  evidence  between  members,  1156  to  1161. 
/  when  evidence  as  to  others,  1156  (o  1158. 

bank-books.    See  tit  Batik'4)ook, 
municipal  corporation  books,  1157,  8. 

entries  in,  how  authenti^ted,  1158  to  116|. 
public  books,  entries  in,  bow  autbenjUcated,  1158,  9, 1165. 

sworn  copy  admissible,  when,  1158, 1159,  1160,  1165. 
certified  copy,  admissible,  when,  1158,  1160,  1165. 
public  books  of  another  state,  entries  in,  how  authenticated,  1166, 1258. 
BOOK  OF  ACCOUNT, 

>    evidence  in  DEivor  pf  party  (or  whom  kept,  when, 

where  suppletory  oath  of  party  allowed  or  required*  682  to  686« 
/  Connecticut,  682,  3. 
Illinois,  683. 
Maine,  683. 
Pennsylvania,  683. 
Massachusetts,  683.   • 
New-Hampshire,  683. 
Rhode  Island,  683,  4. 
South  Carolina,  684, 5. 
Delaware,  685. 
Maryland,  685.  • 

North  Carolina,  685. 
Tennessee,  685.' 
Ohio,  686. 
Vermont,  686. 
rules  respecting  suppletory  oath,  688. 

allowed,  whether  book  oieied  to  sustam  section  or  set* 

off,  688. 
witness  interested,  not  objectionable,  688. 
party  competent,  682  to  686,  688. 
not  wife  of  party,  688. 
suppletory  oath  in  form  of  deposition,  not  allowable, 

688,  9. 
form  ^  oath  to  patty,  689. 
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•xiuDiunatiofi  iumI  croaf-examinatioD,  689>  690. 

oath  of  party  cpnfiaed  to  what  matters,  689. 

party'a  general  or  paxticuhir  credit  assailable,  like  other 

witnesses,  690. 
entiles  to  be  verified  by  persons  who  made  ihem,  690. 
parfy  cannot  verify  entiy  of  clerk,  690. 
secondary  evidence,  where  party  or  enterer  dead,  ab- 
sent, &c.  600. 
where  book  lost  or  destroyed,  690, 
1, 700. 
statute  requisitions  as  to  auppl«(oty  oath,  685, 6,  688. 
where  suppletory  oath  of  party  not  allowed, 
under  what  limiutions  admitted,  686,  et  aeq. 
in  Qeorgia,  686. 
New-Jersey,  686,  7. 
New-York,  687,  8, 694. 
■equlsitaaof  hook,  credibility,  to. 

must  be  party^s  general  account  book,  696. 

must  be  book  of  original  entries,  697.      * 

entries  to  be  in  party's  hand- writing,  or  enterer  to  be  called,  69T. 

rule  where  party  cannot  write,  697. 
entries  to  be  contemporaneous  with  transaction,  how  far,  600,  6. 
to  be  in  form  of  diary,  696,  698. 
insulated  entries,  696. 
on  separate  papers,  696,  7. 
in  leger  foim,  698. 

tq  be  speeific-<Ktf  single  transactions,  699. 

what  too  general,  699. 
omitting  price,  or  value,  700. 
in  abbreviated  words,  699. 

to  be  considered  in  reference  to  degree  of  party's  education, 
699. 
erasures  or  alterations  appearing,  offset  of,  682,  699. 
credibility  of  generally,  682,  a,  698. 
evidence  as  to  price  or  value,  when,  and  when  not,  699,  700,  1. 
evidence  of  what  matters,  generally,  684,  691  to  694,  5,  701. 

what  matters  not  pioveable  by,  692,  et  seq. 
not  admissible,  where  better  proof  attainable,  694,  5, 700,  1. 
others  presumably  cognizant  of  transaction,  694,  5. 
entiy  by  schoolmnafeer,  694. 

.  gf  charge  for  delivery  by  others,  694,  5,  6. 
from  memoranda  of  others,  694,  6,  6. 
of  work  done  by  servant,  694,  5,  6. 
goods  delivewd  to  person  other  than  party,  694. 
to  his  servants,  694,  5. 
entry  by  party's  clerk,  687,  8,  694,  697. 
written  evidence  of  fact  existing,  694,  5. 
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ioftdmlraible,  if  not  kept  as  an  account  against  party,  696, 9. 

kept  as  a  memorandum  to  inform  others,  696,  9. 
admissible  to  show  state  of  party's  account  with  third  person,  wks, 

701. 
party  may  waive  book,  and  resort  to  other  proof,  700. 
if  he  resort  to  book,  it  must  be  produced,  700. 
'    if  postmarks  appear  on  day-book,  leger  to  be  produced  also,  099. 
secondary  evidence  as  to,  when  admissible,  &c. 
books  lost  or  destroyed,  690,  1,  700.  , 

books  of  foreign  merchants,  700. 

hand-writing  of  person  making  entry,  admissible,  when,  690, 
700.    See  tit.  Hearsay. 
evidence  against  party  for  whom  kept    See  tit  uf  iMssion: 

to  prove  partnenfaip,  when,  169. 
whole  to  be  taken  together,  debit  as  well  as  credit,  227  to  290, 701. 
production  of,  not  compelled,  when,  1182. 

compelled,  when.    See  tit  ProdiieUon  of  Writings. 
effect  of  non-production,  aAer  notice,  682,  8,  700, 1192,  3. 
produced  under  notice,  and  used  against  party,  becomes  evidence  for  hini, 
227  to  230. 
not  if  merely  inspected,  without  using,  229,  1190,  1. 
BRIBERY, 

at  election,  proof  of,  704,  5. 
hearsay,  admissible,  704, 5. 
BURGLARY, 

prosection  for,  barred  by  conviction  of  larceny  from  same  act,  970. 
prisoner  may  be  acquitted  of  burglary,  and  found  guilty  of  larceny,  497. 
BURTHEN  OF  PROOF.    See  tit  Onus  ProhandL 
CARRIER, 

by  water,  liability  of,  1410,  1411,  1416. 

contract  of,  how  far  variable  by  oral  proof  of  usage.    See  tit.  UMag€  ^ncT 
Custom. 
CASE, 

case  made,  not  evidence  as  an  admission,  182, 197. 

not  evidence  to  show  witness  gave  different  statement,  773. 
CERTIFICATE, 

when  and  how  far  evidence,  1044,  et  seq. 
unofficial,  mere  hearsay,  674,  1048. 
official  in  part,  but  not  as  to  residue,  1045  to  1047. 
must  be  by  officer  authorized,  1047,  8,  1069. 

who  authorized,  1046. 
must  be  founded  upon  official  knowledge,  not  mere  hearsay,  1046,  7. 
of  mere  matter  of  opinion,  not  evidence,  1052. 
of  independent  &ct,  not  in  general  admissible,  1045. 
of  paper  not  being  recorded,  1045. 
of  loss  of  papers,  1045,  1068,  1219. 
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of  sums^  amounto,  &c.  as  appeatingfrom  record$y  1045>  1061. 

of  execution  having  issued  on  a  specified  judgment,  1045. 
in  the  nature  of  an  adfjudication,  1051,  2. 

when  and  how  far  evidence,  in  general,  lOSl,  2. 

founded  on  legal  evidence,  set  forth,  or  not,  effect  of,  1052. 
authenticating  copy,  wlio  authorized  to  give,  1045, 1009,  1165. 

must  be  by  officer  having  official  custody  of  original,  1045, 6, 7, 1122, 
»     1165. 
4>f  marriage,  1048,  4. 
of  conviction,  1042,  8. 
of  payment,  how  far  and  when  evidence,  641, 1047, 8. 

not  evidence  of  tender,  1047. 
by  foreign  officer,  1048,  9. 
of  military  officer,  as  to  delinquencies,  &c.  1046,  7. 

to  what  facts  it  may  extend,  1046,  7. 
of  inspector  of  leather,  1051. 

not  conclusive  as  to  quality,  1051. 
of  inspector  of  ashes,  1046, 7. 

to  what  facts  it  may  extend,  1046, 7. 

not  evidence  of  titlCi  1046, 7. 
of  sheriff,  as  to  sale  of  real  property,  1049. 

effect  of,  to  prove  terms  of  sale,  &c.  1049,  1050. 
of  parish  judge,  as  to  sale  of  vessel,  1050. 

how  far  evidence,  1050. 
of  commissioners  of  forfeitores,  1050. 

not  evidence  of  title,  1050. 
of  election  of  trustees  of  religious  societies,  1050. 

when  and  how  far  evidence,  1050. 
of  jury,  as  to  encroachment  on  highway,  1051. 

effect  of,  1051. 
of  commissioners  to  adjust  claims  to  lands,  1051. 

obtaiDed  ex  parte,  not  evidence,  1051. 
of  justices  under  poor  debtor  act,  1051,  2. 

effect  of,  1051,  2. 
of  discharge  under  insolvent  laws,  or  from  jail  limits,  1052. 

effect  of,  1052,  1054,  5. 
of  fence  viewers,  as  to  damages,  1052. 

effect  of,  1052. 
of  fence  viewers,  as  to  partition  fences,  1047. 

not  evidence  of  title,  1047. 
of  magistrate,  as  to  person  being  a  slave,  1052. 
of  natuFalization,  1052. 

effect  of,  and  when  evidence,  1052. 
of  recorder  of  deeds,  mortgages,  &c., 

evidence,  when,  how  far,  and  of  what,  1050, 1069,  1243  to  1261. 

inadmissible  to  show  instrument  not  recorded,  1045. 
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of  pro€f,  ai6kiiowl«dgiii«ii  or  |prob«to  of  dOMlSi 

evidence^  wIhod,  how  far,  and  of  what,  1243  to  1961. 
by  way  of  return  to  ptoceta.    See  tit.  lUN/m, 
when  evidence,  how  to  and.  of  what,  1046. 
of  maneyon  of  hig^wayv,  1060. 
of  collector  of  tftKea,  1060, 1. 
of  aheiiffii,  conatabler,  kc.,  1086  to  1007. 
of  notary.    See  tit  Nciary,  Protest, 

evidence  to  prove  protest  of  bill  or  note,  when,  660,  1,  676, 1063,  4w 
not  if  notary  interested,  1054. 
by  deceased  notary,  675,  6. 
by  foreign  notary,  1052,  3. 
not  evidence  except  of  acts  under  lex  fi^ercaiorU,  1068. 

not  admissible  to  prove  deed  acknowledged  abroad,  1063. 
otherwise,  if  aiiftiorl^ed,  when,  1350  to  1961. 
as  secondary  evidence,  1259  to  1261. 
evidence  of  official  character,  when,  627,  »,  1044. 
of  secretary  of  state,  to  prove  person  a  ibreigir  mimster,  fte.,  1044. 
of  county  clerk  to  prove  periMm  a  justice  of  tlie  p«BOO,  1044. 
of  consul  residing  abroad,  1044. 

not  evidence  of  official  chartctor  of  foreigner,  1044v 
CHALLENGE, 

written,  to  fight  duel,  may  be  explained  by  paiiol,  1419: 
CHANCERY.    See  tit.  Answer,  JudgmmUs,  DeetM,  fco* 
decree,  efiect  of,  915  to  923. 

a  bar  to  second  suit,  when,  915  to  917. 
conclusive  as  to  what  matters,  915  to  Wl» 
dismissing  bill,  when  a  bar,  916,  917. 
interlocutoiy,  no  bar,  when,  918. 
evidence  as  between  what  parties,  918  to  9fiD. 
evidence  as  to  privies,  how  for,  918  to  920. 
not  evidence  for  stHuiger,  919. 

evidence  to  prove  rem  ipaam,  between  other  parties,  990>  92SL 
against  feme  covert,  how  far  binding  as  to  her,  919. 
against  executor,  how  far  to  alfoctheir  or  devisee,  OSl* 
relevancy  of,  918. 
^  *  partrelevant,butnotthe  Whole,  918, 924. 

not  impeachable  for  irregularity,  921,  2. 
nor  for  fraud,  921. 
nor  for  mistake,  921. 
impeachable  fbr  lack  of  jurisdiction,  921  to  923. 
proof  of,  923. 

evidence  aliunde,  in  aid  of,  917,  9ia 
need  not  be  enrolled,  928,  1098. 
oq;>y  of  a  copy,  not  admissible,  1097. 
exempUfiofttioii  admissible,  wihen,  1098. 
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previoiu  proceedings,  when  to  be  proved,  1097,  8. 
recital  in  decretal  order,  not  evidence  of,  1097. 
biU,  when  evidence,  and  of  what,  928,  4.    See  tit  BiU  in  Chancery, 
answer.    See  tit.  ^uBwer, 

rules  as  to  admissibility  of  parol  evidence  in.    See  tit.  Parol  Evidenc$. 
CHARACTER, 

general,  what  constitutes,  460,  1,  767. 
infamy  of,  incapacitates  witness^  when,  64  to  67,  1503. 
how  proved,  65. 

how  incapacity  removed,  66,  7,  1504. 
by  pardon,  when,  66,  7, 1504. 
by  suffering  pumshment,  when,  66, 1504. 
of  party  to  civil  suit,  not  generally  enquirable  into,  456  to  459> 

when  examinable,  456,  7. 
of  prisoner,  in  criminal  suit, 

good  general  character,  may  be  shown  in  answer  to  doubt- 
ful proof  of  guilt,  293,  4,  312,  459,  460. 

rule  whero  proof  direct  or  positive,  459,  460. 
effect  of,  generally,  293,  4,  312,  459,  460. 
whether  an  answer  to  presumption  arising  from 
goods  being  found  with  prisoner  in  larceny,  &c., 
427,  8. 
whether  admissible  in  prosecution  for  penalties^ 
459. 
not  examinable  by  prosecutor,  except  in  answer  to  proof  of 
character  on  part  of  prisoner,  459. 
rule  as  to  conversations  pott  litem  motam,  459. 
how  far  conduct  of  prisoner  on  other  occasions  is  examina- 
ble, 461  to  465. 
of  party  injured  in  prosecution  for  rape,  enquirable  into,  how  far,  458,  9, 
776. 
for  assault  with  intent  to  commit  rape,  458, 9,  776. 
good,  character  of,  may  be  proved  by  prosecution 

in  first  instance,  458,  9,  776. 
bad  character  of,  for  chastity,  may  be  proved,  by 

accused,  766,  767,  8. 
not  specific  acts  of  lewdness,  730,  766. 
of  witness,  how  impeached  by  general  evidence,  764,  et  seq. 
form  of  enquiry  as  to,  in  first  instance,  767  to  773. 
cross-examination,  770. 

what  facts  may  be  proved  on,  729,  770. 
not  by  proof  of  particular  facts,  764,  5,  et  seq. 

or  particular  crimes  or  vices,  765  to  767,  8,  9. 
proof  of  particular  habits,  admissible,  when,  767. 
when  assailable  before  witness  sworn,  764. 
not  by  party  producing  witness,  779,  781. 
Vol..  !•  202 
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impeliclimtiiit,  bow  faivslidated,  72$,  770. 

by  discrediting  impeaching  witneM,  72d^  770. 
by  tracing  feports  to  enemies,  729, 
by  showing  reports  got  up  to  favour  a  particular  interest,  77D. 
not  by  tracing  bad  character  to  a  particular  transacti(m,770. 
not  to  be  supported,  till  attacked,  776. 
how  supported,  when  attacked,  776,  et  seq. 
of  deceased  attesting  witness,  may  be  shown,  wh'eh,  764.    See  tit.  AtM- 

ing  Witness, 
of  person  who  made  entry,  764. 

of  house  as  disordefly,  whether  proveable  by  reputation,  562,  9. 
of  club  or  association,  tiot  proveable  by  reputation,  566. 
of  theatre,  as  Hceuced,  presumed,  when,  298. 
CHARTER  PARTY, 

explained  by  usag^,  1411.    See  tit.  Usage  or  Custan. 
CttlLD.    See  tit  Infant. 

meaning  of  term,  when  used  in  a  will,  1404, 5. 

explained  by  oral  evidence,  1404, 5. 
when  a  competent  witness,  61,  1502,  3. 
confession  or  admission  by,  162,  232,  3. 
how  weighed,  162,  232,  3. 
CHILDREN, 

taaeaning  of  term,  when  used  in  a  will,  1404,  5. 

explained  by  oral  evidence,  1404,  5. 
bequest  to  ''  poor  children,"  of  a  county,  &c.,  void,  1360. 
CIRCUMSTANTIAL    flVlDENCK.     See  tit.  Presumption  and  Pruumptw 

Evidence, 
CLERGYMAN, 

proved  such,  by  acts  in  that  capacity,  553,  4. 

in  slander,  by  words  assuming  him  to  be  siich,  554. 
CO-CONSPIRATCR, 

acts  and  declarations  by,  when  evidence  against  others,  177  to  180, 588, 
9.    See  tit.  Conspiracy. 
GO-DEFENDANT, 

generally  incompetent  for  or  against  co-defendant,  135»  6,  142  to  144, 

1548,  et  seq. 
competent  when,  and  when  not,  135,  6,  142  to  144,  1548  to  1554 
pleading  insolvency  or  bankruptcy,  incompetent,  144,  5. 

competent  after  suffering  judgment  by  default,  when,  155, 6.  Sse 
tit.  DtfauU. 
in  action  on  contract,  135,  6,  1553,  4. 
in  action  on  tort,  147,  1553,  4. 
after  acquittal  by  separate  verdict,  142  to  146,  1552. 

when  acquittal  directed,  and  when  not,  142  to  145,  719, 
1552,  3. 
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acquitted  ui  comt  below,  i^t  tberefor^  ePinp«te|iton  appeal, 

1553. 
not  acquitted  in  action  on  contract^  144|  5. 
rule  in  criminal  cases,  145,  6. 
after  noUe  prosequi  entered,  145. 
Qame4  in  process^  but  noit  proceeded  against,  144. 

in  actions  on  contract,  incompetent,  144»  1521- 

even  if  misni^med,  wben,  144. 
competent,  in  action  on  tort,  144. 
evan  if  arrasted,  144. 
on  joint  indictment  against  several,  69,  145,  1510,  1511. 

tried  jointly  or  separately,  incompetent^  69, 145, 1510, 1511. 

so  if  trial  of  one  postponed,  146. 

not  named  in  body  of  indictment,  but  in  endorsement  of  ti- 

tX€,  146. 
competent  after  acquittal  or  conviction,  wben,  69,  145,  6, 

1510,  1511. 
wben  acquittal  may  be  directed,  69, 145,  6, 1511. 
admission  by,  wben  evidence  against  otbers.    See  tit.  j^dmissicn. 
answer  of,  to  bill,  wben  evidence  against  others.    See  tit.  Answer, 
COLLECTOE^ 

of  taxes,  deed  by,  1269, 1290. 

what  to  be  proved  by  one  claiming  under,  1289,  1290. 
recitals  in,  not  evidence  of  colkctpr's  prior  proceedings,  1292. 
express  warranty  in  deed  binds  collector,  1529. 
bow  proved  such,  426,  7,  697. 
of  tolls,  556. 
COMii&aCUL  H&GULATIONS, 

of  foreign  country,  presumed  written,  wben,  1043. 
bow  proved,  1043. 
COLOR, 

persons  of,  presumed  slaves  in  slave  holding  state^  294,  361,  488 
otherwise,  as  to  mulatto,  when,  294. 

Indian,  488. 
presumption  rebutted  by  twenty  years  enjoyment  of  ireedom,  361. 
presumed  free  in  non  slave  holding  state,  294. 
COMMITMENT 

of  witness,  for  refusing  to  be  bound  over,  29. 

for  omitting  to  give  security  for  appearance,  29. 
warrant  of,  on  summary  conviction,  when  valid,  1008,  1288. 
COMMONER.    See  tit  lahMtant 

claiming  under  same  custom,  &c.,  not  competent,  108,  9. 
in  what  cases  competent,  88,  9. 

release  by,  not  effectual  io  restore  competency  of,  when,  267. 
COMPARISON 

of  measures,  in  court,  542. 
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of  hand-writing.    See  tit  Hand-  Wriiing* 
COMPENSATION.    See  tit. /V«». 

to  witness  in  civil  cases,  7,  et  seq. 

for  loss  of  time,  11. 
to  witnesses  in  criminal  cases,  8,  29. 
COMPE'i'ENCY.    See  tit.  Witneas,  Incompeiencyy  Mfamyy  inUreti. 
difference  between,  and  credibility,  58,  1501. 
to  be  tried  by  court,  58,  1501. 
may  be  submitted  to  jury,  when,  58, 1501. 
admitting  improper  evidence  on  question  of,  not  ground  for  bill  of  exccfK 

tions.  1558«  9. 
decision  of  court  respecting,  against  weight  of  evidence,  when  gromid  for 

new  trial,  1501. 
objection  for  want  of,  when  and  how  taken,  256,  7,  706  to  710, 1657,  a 
ground  of  objection  to  be  specified,  256. 

and  party  must  except  as  well  as  object,  if  he  would  bring  error,  1658* 
presumed,  till  contrary  proved,  68,  256,  477,  706, 1501. 
hoW  restored— when  questioned  because  of  infamy,  66,  67,  1504.    Se« 
tit.  Infamy, 
by  pardon,  65  to  67,  1504.    See  tit.  Porrion. 
by  suffering  pumshment,  65,  6,  1504. 
when  questioned  because  of  interest,  256  to  S72,  1537^ 
1559  to  1570.    And  see  tit.  Intereti. 
rule  as  to,  in  respect  to  summary  proceedings,  68^ 
in  admiralty  courts,  81,  1614* 
COMPROMISE, 

proposition  for,  not  evidence  as  an  admission,  218  to  2:23. 
admission  of  a  fact,  evidence,  though  made  during  tiea^,  218  to  ittw 
COMPTROLLER, 

deed  of,  how  proved,  &c.,  1290. 

what  prior  facts  to  be  shown  in  making  tiUe  under,  1290. 
CONDEMNATION, 

in  court  of  admiralty.    See  tit.  AdmiraUy. 
CONFESSION.    See  tit  JdmiBsvon. 

of  prisoner,  evidence  against  him,  232,  et  seq. 
even  though  an  infant,  162,  232. 
made  in  criminal  cause,  evidence  against  him  in  civil  cause,  162. 

even  though  drawn  out  by  improper  influence,  240. 
evidence  in  an<yiber  criminal  cause,  when,  162,  SI47. 

must  be  voluntary, 

made  while  testifying  under  oath,  when  admissible,  161,  2. 

not  admissible,,  when,  161,  2,  238. 
prisoner  supposing  himself  a  witness,  at  the  time,  288. 
penitential— in  course  of  church  discipline,  admissible,  262. 
inadmissible,  if  drawn  out  by  threats,  promises,  &c.,  when,  285  to  M3. 
inducement  by  one  unconnected  with  prosecution,  285,  6. 
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by  one  suppoied  by  prisoner  to  be  so  connected^ 
237,8. 
rule  tome,  whether  confesaioD,  judicial  or  otherwise,  242. 
all  fubsequent  confeasioiiB  while  inducement  operative,  ex^ 

eluded  240  to  243. 
otherwise,  if  inducement  countervailed,  or  inoperative,  240 

to  243. 
presumption  of  continuing  influence,  how  and  when  repel- 

led,  240  to  243. 
rule  where  doubt  exists  as  to  influence,  236,  7,  240,  1, 
242,3. 
not  invalidated  by  spiritual  inducement,  238,  9. 
nor  by  mere  advice  to  tell  the  truth,  &c.,  236. 
nor  by  deception  used  to  extract  it,  when,  239. 
nor  though  made  in  jail,  &c.,  239. 
nor  though  consisting  of  questions  and  answers,  246. 
omM  pn>6oiMK,  to  exclude,  is  upon  prisoner,  when,  286,  7,  242. 
prosecutor  must  negate  inducement,  when,  288. 
whether  voluntary,  to  be  decided  by  court,  286. 
credibility  of,  to  be  submitted  to  jury,  285. 

discovery  in  consequence  of  confession  under  inducement,  admissi- 
ble, 249,  250. 
whether  confession  admissible  connected  with  discovery,  249, 
250. 
before  magistrate,  should  be  taken  in  writing,  248,  4,  5,  485,  542,  987. 
who  authorized  to  take,  245,  937. 
how  to  be  taken,  245,  6,  937.    See  tit  Examination, 
parol  evidence  of,  when  admissible,  193,  243,  4,  485,  542. 
not  where  written  examination  attainable,  243,  485,  542. 
otherwise,  as  to  confessions  not  made  before  magistrate,  284. 
part  onutted  by  magistrate,  may  be  proved,  248,  4,  542,  939. 
where  examination  defectively  taken,  243,  4. 
acts  of  prisoner  before  magistrate,  244. 
presumed  written,  and  to  contain  the  whole,  198,  485,  542. 
confession  of  prisoner  before  magistrate,  but  not  for  examination, 
244. 
examination  of  prisoner  on  oath  inadmissible,  244,  5. 
whether  admissible,  where  prisoner  refused  counsel,  245. 

where  prisoner  not  informed  of  his  right  of  refusing  to 
answer,  245. 
admissible,  though  statements  of  prisoner  made  in  answer  to  questions 

by  justice,  246. 
examination  admissible,  though  not  signed  by  prisoner,  246,  251. 
must  be  read  to  prisoner,  &c.,  245,  937. 
must  be  certified  by  magistrate,  245,  937. 
extra  judicial  examination,  246. 
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examinfttion,  how  fnoTed^  aSl. 

where  signed  by  prifoner,  261. 
not  signed  by  him,  ^I. , 
amaniiengis  to  be  called,  when,  361. 
acts  and  declarations  of  prisoner,  when  evidence  for  him,  166, 247, 8. 
whole  statement  must  be  received,  247  to  249. 

whole  of  oral  statement,  247  to  249. 
whole  of  examination,  247. 
whole  of  letter,  247. 
to  be  received,  even  though  implioating  others,  246, 7. 
exculpatory  part,  evidence  for  prisoner,  if  other  used  agtinit 

him,  247,  8. 
exculpatory  part,  not  conclusive,  247  to  279. 
referring  to  writing  not  produced,  inadmimible,  when,  244. 
referring  to  and  conceding  verity  of  another's  statement,  bat  ^ 
nying  it  to  be  the  whole  truth,  196. 
not  implied  from  prisoner's  silence,  193. . 
effect  of,  generally,  282,  .et  seq. 

to  be  determined  by  jury,  2S2,  2S4,  6. 

not  sufficient  to  conyict,  unless  eorptit  ddicH  proyed,  when,  28S,  3. 
by  infants,  to  be  oorroborated,  232,  8. 
good  secondary  evidence  of  contents  of  instrument,  when,  284. 
in  cases  of  treason,  260,  1.    See  tit.  IVseson. 
must  be  relevant,  234. 
CONFID£NTfAL  COMMUMCATION.    See  tit  Jittmne^  or  Cvmtd,  Prm- 

leged  Communications. 
CONFIRMATION 

of  child's  testimony,  61 «  . 

of  testimony  of  witness  whose  credit  has  been  aesailed,  neceiiUT)  '^' 

896,  7,  746,  747,  8,  772. 
of  accomplice's  testimony.    See  tit  Jieecnq^Ues, 
CONSIDERATION, 

in  deed,  may  be  varied  or  contrtkdicted  by  parol,  when.    See  tit.  Psrol  A'* 

idenee, 
in  other  instruments.    See  tit.  Pard  Enidenee. 
CONSPIRACY, 

proveable  by  circumstances,  801. 

order  of  proof,  437,  8. 
acts,  declarations,  letters,  papers,  &c.  by  co-coospiratois,  when  eridioc^ 
against  the  rest,  177  to  179. 
not  unless  connexion  be  proved,  177,  et  seq. 
co-conspirator's  declarations,  &c.  admissibk,  thoagh  not  a  puty  ^ 

record,  177,  688,  9. 
letters,  &c.  of  co-conspirator,  before  connection  proved,  4S7)  ^' 
proof  of  other  acts  besides  those  laid  in  the  indictment,  466. 
rule  in  criminal  or  civil  suits,  for  fraud  resulting  from  cof»piiac7'  ^* 
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CONSTABLE, 

proof  of  acting;,  &c.  «fideM)e  of  beinfl;  iuoh,  5£^,  .5,  627. 
may  call  jury  to  enquire  as  to  title  to  proper^  levied  on,  948.    See  tit. 
biquUiHon, 
CONTBMPT 

ef  wkneflfl,  bjr  not  obeying  subpoBna, 

attachment  for.    See  tit  AUaekmetUy  Subpmia,  Witness. 
by  using  means  to  prevent  witness  attending,  13. 
conyiction  of,  by  inferior  magistrates,  conclusive  as  a  protection,  when. 

See  tit.  Cpfi«scltoii|  JuUice  of  the  Peaee^  JudgmenUi  decrees,  8re, 
-oenTiction  of^  not  a  bar  to  prosecution  by  indictment  for  act  constituting 
oontempt,  95^,  970. 
fX^NTRAGT, 

between  master  of  ship  and  seamen,  to  be  in  writing,  1463. 

cannot  be  varied  by  evidence  of  usage,  1462. 
mercantile,  explained  by  usage.    See  tit  Usage  or  Custom, 
variance  in  proof  of,  409.    See  tit  Varimee. 
In  action  ex  eaiUraetu^  509  to  514. 
in  action  of  tort,  514,  515. 
in  criminal  oases,  499,  506,  9. 
alleged  as  inducement,  502,  8. 
rule,  generally,  as  to  written  contracts,  518,  et  seq. 
how  much  ef  coutiwct  necessaiy  to  be  stated  in  pleading,  512,  et  seq. 
written,  how  far  to  be  affected  by  parol  evidiNiee.    See  tit  Parol  Evidence, 
CONVICT, 

incompetent  as  a  witness,  wben,  64,  5,  890,  1>  150&,  4.    See  tit  bifmy. 
bow  proved  such,  66,  1064, 1212. 

fMurdon  of,  restores  competency,  when,  66,  7,  1508,  4.    See  tit.  Pardon. 
CONFiCTION.    Stfe  ^t  Jiegiuimal^  Judgments,  Decrees,^ 

when  evidence  in  civil  cases,  850  to  853,  967.    See  tit  Judgments,  de- 
crtes,^ 
on  plea  of  guilty,  evidence  for  plaintiff  in  suit  for  damages,  851,  2. 

effect  ef,  851,  2. 
•on  plea  of  nolo  oontenderey  851. 
of  htfceny,  mdmissible  to  prove  tthatye,  on  justification  in  slander, 

850,1. 
of  adultery,  admiisible  to  prove  ofSmoe,  as  well  as  marriage,  in  suit 

for  divorce,  852. 
of  crime,  to  show  witness  inoompetost  from  infamy,  64,  5, 1508,  4. 
See  tit  Infamy. 
foreign  oonvictimi,  or  in  anoAeg  etate,  64,  5,  745,  890,  1,  898. 
judgment  {must  be  ebown--o«nviclion  alone  not  enough,  when, 
65,  1064, 1212. 
evidence  of  probable  cause,  in  malicious  prosecution,  832,  852,  980, 
987. 
effect  of,  882,  852,  960, 967. 
4rft4eaee  to  protect  eolUi,  or  those  acting  under,  998,  4. 
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CONVICTlON-.eonlfttti«d. 

rule  M  to  superior  courts,  979,  9d3,  4. 
of  riot  on  Yiew,  conclutiye,  993,  4. 

record  of,  conclusiye  as  to  juriidictionAl  facts,  1020,1018,1 
of  forcible  entiy  on  view,  conclusive  1019,  1020, 1022, 3. 

record  of,  conclusive  as  to  jurisdictional  facts,  1019, 1090, 
1022,3. 
by  inferior  magistrate,  of  contempt,  concluaive  to  protect  kim, 

when,  979,  993,  4,  1003. 
by  inferior  magistrates,  of  offences  generally,  157, 1012,  lOR 
when  to  be  drawn  up  to  protect  magistrate,  157,1012, 1014* 
jurisdiction  must  appear,  998,  1003,  1014,  et  seq. 
how  far  conclusive  as  to  jurisdictional  facts,  1014,  1020^ 

1022,  3. 
oral  evidence,  when  admissible  to  connect  conviction  with 
proceedings  under  it,  1012. 
of  principal,  evidence  against  accessary,  820, 978.    See  tit  Jeeesisry. 
by  inferior  court,  should  show  jurisdiction,  996. 
should  state  where  offence  committed^  996. 
of  petit  larceny,  riiould  specify  value  of  property,  996. 
how  far  conclusive  against  jurisdictit>ttal  enquiry,  993,  4, 1019, 1090, 

1022,  3. 
recitals  in,  as  evidence  of  jurisdiction,  1014,  et  seq. 
when  a  bar  to  second  proseclition,  956. 

fur  one  felony  not  capital,  followed  by  judgment  and  execution, 

whether  a  bar  to  previous  felonies,  957. 
bars  as  to  all  offences  covered  by  first  prosecution,  when,  957, 8. 
and  offences  growing  out  of  same  act,  when,  967  to  970. 
severance  or  splitting  up  cause  of  prosecution,  not  allowed,  967 
to  970. 
conviction  of  inferior  offence,  bars  suit  for  higher,  from  same 
act,  when,  968. 
statute  rule  in  New- York,  969. 
of  assault  and  battery,  ban  suit  for  riot  by  same  act,  968. 
of  manslaughter,  bars  suit  for  murder,  by  same  act,  when, 

968. 
of  murder,  bars  suit  for  petit  treason,  by  same  act,  968. 
of  assault,  &c.  with  intent  to  murder,  whether  a  bar  to  soit 

for  murder,  958. 
of  possessing  &c.  forged  bill,  bars  like  prosecution  as  to 

other  bills  possessed  at  the  same  time,  969. 
of  assault  and  battery  upon  one,  ban  suit  for  aaaault  Itc. 

upon  another  by  same  act,  969. 
of  anon,  ban  suit  for  murder,  by  same  act,  970. 
of  larceny,  ban  suit  for  burglary,  by  same  act,  970. 
rule  as  to  penalties,  960. 
exceptions  to  rule  forlndding  severance,  970. 
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CONVICTI0N--«mlOTii«i 

where  two  dbtihct  ounces  arise  from  same  act,  d56, 

959,  970. 
•ummaiy  conTiction  for  assault,  &c.  in  view  of  court, 

no  bar  to  indictment  for  same  offence,  959,  970. 
conviction  of  trading  with  slave,  no  bar  to  suit  for  re- 
ceiving stolen  goods,  by  same  act,  956. 
conviction  of  receiving  goods  stolen  from  A.,  no  bar  to 
suit  for  receiving  goods  stolen  from  B.,  by  same  act, 
when,  970. 
no  bar,  if  subject  matter  different,  956,  7. 

lest  as  to  identity  of  subject  matter,  957,  8. 

of  receiving  stolen  goods,  no  bar  as  to  larceny  of  same  goods, 

956. 
of  passing  one  forged  bill,  no  bar  as  to  distinct  act  of  s^me  na* 
ture,  956,  7. 

even  though  bill  used  as  evidence  on  first  trial,  956, 7. 
rule  as  to  identity  of  parties,  975,  6. 
without  judgment,  a  bar,  when,  955,  1013. 
even  though  arrested,  when,  955. 
not  if  arrested  for  defect  in  indictment,  '954. 
or  if  verdict  for  an  offence  not  charged,  954. 
not  a  bar,  if  court  had  no  jurisdiction,  1003. 
in  inferior  court,  bars  indictment,  when,  837,  959,  975, 
by  concession,  837. 

not  if  fraudulent,  to  screen  offender,  959,  975. 
especially  if  offender  procured  first  suit  to  he  institutad,  987, 
959,  975. 
pursuant  to  jurisdiction  conferred  by  consent,  when  invalid,  1025. 
proof  of,  1042  to  1045,  1063,  4. 

record,  necessaiy,  when,  955,  1063,  4. 
certified  copy  of  minutes,  admissible,  when,  104ft,  i,  1064. 
certificate  of  special  sessions,  1042,  3. 
to  exclude  witness,  65,  1064,  1212. 
secondary  evidence  of,  65,  543,  1064,.  1067. 
COPY 

of  indictAient,  how  and  when  obtaoned^  llflij  7. 

refused,  when,  1166,  7. 
of  record,  admissible,  when.    See  tit.  Record. 
of  instruments,  generally.    See  tit.  SeeoiuUtf^  BHdeneS, 
CORPORATION.    See  tit  Bank, 
of  a  public  nature, 

members  When  competent  witnesses,  Where  C0i)K)nition  interested, 

93,  126,  6,  139,  140,  253,  4,  1541,  2,  1552.. 
officers  and  trustees  of,  when  competent,  139,  1529,  1542,  8,  JMU: 
not  cotopellable  ta  testify  cgaiMrcofpttraHbn,  wIm,  141. 
admisnons  by  men/beW,  wheA  aiMatolbte  to  tttSbtt  eoipoiatioii,  168 
Vol..  !•  203 
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CORPORATION— <)on<int»d. 

bj  overseer  of  poor,  admisrible  to  affect  town,  wbea,  181. 
books  of,  evidence  between  members,  1167,  8, 1160. 
^  when  evidence  as  to  others,  1156  to  1158. 

entries  in,  how  authenticated,  1150,  1158,  1160, 1165. 
certified  copy  of,  when  admissible,  1158, 1160, 116& 
sworn  copy  of,  1158,  11610, 1165. 
private, 
^  members  of,  not  competent  witnesses  for  corporation,  wImb,  1S5,  6, 

139,  140,  1542. 
competent,  if  notjnterested,  1552. 
may  testify  against  corporation,  when,  126. 
stockholder,  rendered  competent  by  assignment  of  stock,  lOi 
270, 1568,  9. 
officer  or  trustee  of^  when  competent,  1542, 3,  1552. 
surety  of,  when  competent,  126. 

admissions  by  members  of,  when  admissible  to  affiM^t  coipontiwi 
168  to  170. 
by  officer  of,  168  to  170,  190. 
books  of,  evidence  as  between  members,  1156,  et  seq. 
when  evidence  as  to  others,  210;  680,  1156,  etseq. 
entries  in,  how  authenticated,  680,  1159,  1160. 

when  made  by  several  clerks,  680,  1153. 
sworn  copies,  when  admissible,  1159,  1160,  1165. 
certified  copies,  inadmissible,  1160,  1165. 
charitable, 

members  of,  competent  witnesses,  when,  126,  139,  1541. 
officers  or  trustees  of,  139,  1542,  3. 
inspection  of  books  and  papers  of,  when  allowed,  1168  to  1170. 
production  of  books,  &c.  when  compelled.    See  tit.  jPrM^ticttoi  tf  Vrir 

Hngs. 
seal  of,  how  proved,  1062, 1286. 
execution  of  deed  by,  1286,  7. 
deed  of,  how  proved,  1286,  7. 

of  trustees  of  a  town,  proof  of,  1291. 
presumptive  evidence  in  respect  to, 

one  acting  as  officer  of,  presumed  rightfully  in  office,  988,  S98,  tf^i 

627. 
charter  presumed,  when,  288. 
regular  oiganization  of,  presumed,  when,  288,  305. 
acts  and  proceedings  of,  presumed  regular,  when,  288. 
acceptance  of  new  charter  presumed,  when,  288. 
acceptance  of  deed  hf,  presumed,  when,  288, 1283. 
surrender  of  corporate  rights  presumed,  when,  288. 

COSTS, 

persons|liable  to,  not  competent  witnesses,  when,  109  to  114, 1584. 
competency,  how  restored,  1564  to  1569. 
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COSTS^-canHnued. 

on  taxation  of,  what  witness'  fees  allowed,  8  to  10. 

Ivhat  allowance  for  subpoenas,  1,  14,  65, 
on  putting  off  trial,  payment  of,  imposed  as  a  condition,  53,  et  se^ 
what  taxable,  54,  5. 
when  to  be  taxed  and  paid,  53,  4. 

rule  where  party  neglects  to  pay.  53,  4.    See  tit  PutHng 
off  Trial. 
CO-TR£SPASS£R.    See  tit  Co-defendofnt. 

when  a  competent  witness,  142  to  144, 147,  1511,  1512. 
admission  by,  when  evidence  against  the  rest,  176,  7,  588,  9,  604,  5. 
not  competent,  after  judgment  by  default  against  him,  147.  See  tit  Drfauti. 
COUNTERFEIT  MONE\.    See  tit  Forgery  and  Count^eiting. 
prosecution  for  uttering,  or  having  in  possession,  &c., 

guilty  knowledge,  proveable  by  circumstances,  291,  2. 
proof  of  uttering  other  counterfeits,  admissible,  462,  3. 
of  possessing  others,  admissible,  464. 
bills  must  be  produced,  as  the  best  evidence,  463^  4. 
or  the  usual  steps  taken  to  let  in  secondary  evi- 
dence, 463,  4. 
coin  to  be  produced,  when,  542. 
acts,  declarations,  kc:  of  prisoner,  291,  2,  464. 
various  other  circumstances  indicating  guilty  knowledge,  291,  2, 

426,  454. 
presumption  of  guilty  knowledge,  how  rebutted,  293,  702,  3. 
bank  bills,  &c.,  genuineness,  how  disproved,   1334  to  1337.    See  tit. 

Forgery  and  Counterfeiting. 
how  to  be  described  in  indictment,  500. 

variance  between  description  and  proof,  500. 
COUNTERPART 

of  instrument, 

evidence  against  party  executing,  to  prove  execution  of  the  other  part, 

without  notice  to  produce,  1196. 
otherwise,  as  to  stranger,  1196. 
best  evidence  in  the  absence  of  original,  when,  1240. 
COURT.    See  AdmiraUyy  Chancery,  Judgmente,  deeree$y  kc. 
COURT-BARON, 

judgment  of,  valid,  though  not  in  writing,  when,  1106,  7. 
COURT-MARTIAL, 

sentence  or  conviction  by, 

admissibility  and  effect  of,  979. 

concludes  as  to  fact  of  delinquency,  when,  979,  960. 
whether  it  may  be  assailed,  because  party  is  an  exempt, 

980,  998. 
when  void  for  want  of  jurisdiction,  995. 
for  lack  of  notice  to  party,  997, 999. 
notice  not  properly  served,  997. 
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COURT-MARTIAL— Mitttfitied. 

procideding  without  judge  «dFocate,  IQ^. 
proceu  void,  when>  1008, 1^. 

time  of  convening  specified  i^  ilatute^  bow  fir  to  be 
*  observed  as  essential  to  jurisdiction,  1003. 

COVENANT.    See  tit.  Dud,  Parol  Evidence. 

hpw  far  to  be  construed  by  party's  acts  ui|der,  1396,  7. 

against  incumbrances,  accord  and  satisfaction  presumed  20  yean  after 

breach,  323. 
to  convey  land,  remedy  i^qq  barred  by  lapfe  of  tiwe^  ^1^^  3(9. 
CKEDIBIJLITY.    See  Hi.  Credit 

difference  between  it  and  competency,  58,  IfiOJ. 

to  be  tried  by  jury,  58,  l^Ol. 

when  judge  bound  to  direct  as  to,  786. 

general  observations  upon,  395  to  423. 

CEEDfr.    See  tit.  Credibility ,  Cross-JSxaminatum,  Charad^, 

of  witness,  how  impeached, 

by  cross-examination,  726  to  74a    See  tit.  Crow-Examination, 
by  evidence  as  to  character,  764  to  773.    See  tit  Character, 

character  of  deceased  attesting  witness,  764.    See  tit.  .dtteaHmg 
Witness, 
of  person  who  made  entiy,  764. 
by  disproving  matters  testified  by  witness,  726  to  730,  764,  5,  7T2. 
rule  as  to  men  matter  of  opinion,  727,  8,  772,  3. 
not  by  contradiction  as  to  irrelevant  matter,  727  to  729, 764, 5. 
by  voluntary  disclosures  of  his  own  turpitude,  745,  747,  8, 
by  proof  of  former  declarations  inconsistent  with  testiaiony,  726  Ca 
729,  771  to  776, 
rule  extends  to  aUestbg  witness,  whose  band-wiitiDg  is  reUed 

on,  771. 
declaration  respecting  irrelevant  matter  inadmisiible,  727  l» 

729,  772. 
witness  assailed  must  be  first  cross-examined  to  the  point  773 

to  775. 
(brmer  statement  in  writing,  to  be  produced,  771, 773,  775, 1212, 
1264,  5. 
and  proved,  how,  773,  775,  1212,  1264,  6. 
by  proof  that  witness  was  drunk  at  the  time  of  transactiim,  763. 

or  that  his  mental  powers  are  impaired  by  dninkeiuiesB,  mniy- 
sis,  &c.,  767.* 
by  declarations  out  of  court,  evincing  disregard  of  oath,  767. 
by  proof  of  witness'  hostility  to  party,  729,  730,  764,  5. 

declarations  of  witi\e»  admissible,  729,  730,  764,  5. 
by  other  matters  affecting*credit,  729,  730. 
party  c^Ung  MTJttness  not  allowed  to  discredit,  779  to  783,  1576. 
rule  as  to  attesting  witness,  779,  781,  2,  1303. 
as  ip  public  prosecutor,  782. 
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CREDIT— conttwwd. 

whM»  i|i^aiiu9w:ttof^  in  cl»i9f  onmuM^  ««4  olii«r  pftrtj  uses 
witneflf,  1^ 
may  disprove  (aG4«  pttil^  ^j  witncw,  780)  1,  1308. 
of  witneM,  how  siippprted,  77G  to  779. 

supporting  testimony  not  admissible^  sa^re  in  i^ply,  776. 
rule  as  prosecutrix  for  rape*  9(fi*x  44»S,  9,  779,  778. 
fifeneral  good  character,  not  an  ^otmer  to  iormer  inconsistent  state- 
ments, 776. 
consistent  statements,  in  reply  to  proof  of  inconsisteot  ones,  778. 
when  admissible  in  reply  to  othei^  modes  of  impeachnieot,  776  to 

778. 
if  statement  in  writiog^  it  must  be  pio4uced,  778. 
explanation  of  inconsistent  statements,  779. 
witness  corroborated,  779. 
admissions  of  party  assailing  witness,  779. 
of  witness,  to  be  determined  by  juiy,  896,  at  seq. 
witness  to  be  believed,  if  unimpeached,  396. 

when  witness  impeached,  and  unsupported*  jury  should  not  act  on  his  testi- 
mony, 396,  745,  747,  8,  772,  786. 
of  accomplice.    See  tit.  ^ccompjtcs. 
of  confessions.    See  tit  Confetnan, 
CRIMES, 

what  incapacitate  witness,  64,  5^  1508. 
CBIA^NAL  CONVEESATIQN, 
action  for, 

circumstantial  evidence  of,  390,  1. 
letters  of  wife  to  husband,  or  deleadanti  150^  291. 
mi^rrifige,  how  proved,  1147,  8. 
CROSS-EXAMINA'nON, 

object  of  and  mode  of  conducting  generally,  732  to  734i 

judge  not  to  call  for  explanation  of  object  of  question**  when,  783,  4. 
right  of,  secured  to  prisoner,  by  ordering,  witneea  to  he  sworn  for  prose- 
cution, when,  751. 
witness  interested  against  party  calling  him,  and  examined, 

may  be  cross-examined  by  othff  party  to  all  raatteis  in  issue,  731, 

1576. 
but  leading  questions  improper,  save  in  reply  to  examination  in  chief, 
731. 
as  to  collateral  facts,  726,  etseq. 
must  be  relevant,  726  to  780. 
examples,  726  to  730. 
as  to  former  statement  of  witness,  727  to  729. 

statement,  not  relevant,  727  lo  729,  772; 
statement,  matter  of  opinion,  727, 8,  772^,  8. 
rule  where  statement  in  writing,  709, 710, 771, 778, 775, 1264, 5. 
as  to  witness'  state  of  feeling  toward  party,  729,  780,  764,  5.    See  tit 
CreiU. 
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CROSS-EXAMINATION-Humlffiii^it 

M  to  witnets'  relation  to  party,  or  subject  matter,  729,  730. 
aa  to  interest    See  tit  Interest,  Voir  Dire. 
as  to  written  instruments,  710,  771,  773,  776. 

written  instrument  to  be  produced,  when,  541,  709,  710, 771, 773^ 

775,  1212,  1264,  5. 
otherwise,  on  examination  upon  voir  dire,  when,  260, 708, 1559.  See 
tit  Voir  Dire,  Jntereet, 
if  witness  answers  iirelevant  question,  he  cannot  be  contradicted,  737  ta 

729,  772. 
leading  questions  on,  how  far  allowed,  780,  1. 
what  are  such,  722  to  724. 

not  allowed  unless  witness  has  been  examined  by  other  party,  730. 
nor  where  cross-examination  relates  to  new  matter,  790, 1. 
question  assuming  fact  not  proved,  improper,  723,  734. 
witness  privileged  from  answering,  when,  734  to  749,  775,  6.    See  tit 

PrimUge  of  Witness. 
of  witness  testifying  from  memorandum,  757  to  759. 

counsel  cross-examining  has  a  right  to  inspect  memorandum,  757. 
latitude  allowed  to  elicit  character  of  memorandum,  757  to  759. 
right  of  re-examining,  after  cross-examination,  711,  712.    See  tit  TVuiL 
how  far  confined  to  relevant  matter,  430,  1,  2«  732. 
GROSS-REMAINDERS, 

not  raised  by  implication,  in  deeds,  306. 

presumption  in  favour  of,  where  devise  is  to  two  as  tenants  in  common  in 
UU,  306. 
otherwise  in  devises  to  more  than  two,  306. 
CUSTOM.    See  tit  Usage  and  Custom. 

witness  claiming  under  same  custom  or  easement  inc<Hnpelent,  106, 254. 
See  tit.  Inhabitants. 
in  what  oases  competent,  88,  9. 
in  otfier  manor,  admissible,  when,  455. 
variance  in  proof  of,  518. 
how  proved, 

by  hearsay,  628. 

not  by  history,  when,  1161. 

D 
DAMAGES, 

amount  of,  not  established  by  general  admissioivof  indebtedaew,  313, 450, 
460. 
nor  by  admission  in  pleadings,  when^  450,  460. 
nor  by  suffering  default,  460. 
in  action  to  recover  over, 

against  indemnitor,  warrantor,  &c. 

judgment  against  indemnitee,  e?id«iic«   of,  whan, 

816,  817,  821,  2,962,  etseq. 
postea,  evidence  of,  when,  1071,  2. 
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against  covenantor  in  deed  of  conveyance, 

judgment  agaisnt  covenantee,  &c.,  evidence  of,  when, 

816,  817,  982,  3. 
postea,  evidence  of,  when,  1071,  2. 
actual  consideration  of  deed  may  be  shewn  by  parol, 

217,  1442. 
parol  to  vaiy  operative  words  of  deed  inadmissible,, 
when,  1430,  1. 
in  action  on  forth  coming  receipt,  1440.    See  tit  Receipt. 
1>ATE 

of  instruments, 

prima  facie  evidence  of  time  of  execution,  1458,  4% 
may  be  varied  by  parol,  1453,  4.  ^ 

variance  from  allegation  of,  515,  524,  526,  583. 
of  writ,  not  conclusive  as  to  time  of  issuing,  1077. 
£>AT.    See  tit  Date,  7%me, 
DEAF  AND  DUMB, 

how  to  give  evidence,  61,  718. 

•prosecutrix  in  rape,  character  of,  may  be  proved,  458,  9. 
not  to  be  discredited,  by  showing  that,  as  a  class,  they  are  timid,  ci«du- 
lous,  &c.,  779. 
DEATH, 

presumption  of,  from  absence,  &c.,  489. 

presumed  in  favour  of  marriage  or  legitimacy,  when,  484,  5,  489. 
in  favour  of  innocence,  when,  484,  5,  489. 
.   not  proved  by  letters  of  administration,  858. 
hearsay  on  question  of,  613  to  615.    See  tit.  Hearsay, 
of  subscribing  witness  to  instrument.    See  tit.  Attesting  WUviesB,  Will. 
dying  declarations.    See  tit.  HearsoAj, 
DECLARATIONS.    See  tit.  Admissixnt,  Hearsay,  Confeesion. 
post  litem  fnotam,  625,  6. 
part  of  ree  gesta,  585  to  606.    See  tit  Hearsay. 
accompanying  insulated  acts,  585  to  596. 
accompanying  continuous  acts,  as  possession,  &c.,  596  to  608. 
possession  of  real  property,  596  to  601. 
possession  of  personal  property,  601  to  603. 
accompanying  facts  indicative  of  i^sidence^  603. 
accompanying  forbearance  or  refusal  to  act,  601. 
of  persons  living  together  as  man  and  wife,  to  prove  mamage>  623, 

3,  1147,«. 
other  instances,  603  to  606. 
admissible  in  favour  of  declarant,  or  those  claiming  through  him, 

^hen,  157,  8,  592,  et  seq. 
made  by  an  agent,  admissible  for  principal,  when,  157,  594,  et  seq. 
admissible  against  principal,  when,  168  to  170, 
180  to  191,  604. 
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may  be  proved  Without  b^lingf  (jettoti  irho  ihade  it,  569, 570. 
againUt  interest,  62i9  to  674.    See  tit.  HearBay,  Admission, 

by  person  charging  himself  or  discharging  others,  639  to  644. 
ilot  evidence,  if  persbn  alive,  639  to  644. 
'    by  forraei^  owner,  644  tb  669.    Sl!e  tit  Admission. 
of  real  estate,  644  to  %86, 
of  l^ertond  proiierty ,  656  to  669. 
of  chose  in  actioh  163  to  166,  663  to  668. 
by  holder  or  possestor,  596  to  609.    Se^  tit.  Jtdmhsum, 
of  real  property,  596  to  601. 
of  personal  property,  601  to  603. 
by  principal,  ivheh  eviden(;e  agiiin^  surety,  591,  669  to  673. 
by  third  person  confessing  a  crime,  whether  ettdence  for  ac- 
cused, 56?,  toft, 
by  deceased  peisbns,  admissible,  wbdh.    Stifi  fit  Hearsay. 
in  artieulo  mortia.    See  tit.  HearBay, 
of  husband  and  wife,  not  admissible  against  each  other.    See  tit  Hiubimd 

and  Wife. 
of  witness,  not  admissible  to  show  his  ihtert)st  See  tit  tiU^tt^,  ^drntHton. 
admissible  to  show  defett  of  relig^ou^  belief,  62,  3,  603. 
to  show  hostility  to  party,  729,  730,  764,  5. 
DECREE.    See  tit  Chancery^  jidmiralty,  Judgment;  decrees,  &c. 
DEED, 

history  and  common  law  requisites  of,  1269  to  l^ttlf. 

statute  requisitions  respecting,.  1276,  7. 

executed  abroad,  lex  loci  respecting  requisites,  how  far  regarded,  1S8I. 

presumed  from  adverse  enjoyment,  when,  854. 

rule  inapplicable  where  statute  of  limitations  applies,  355  to  358. 

from  the  state,  ^.,  presumed,  when,  354,  5. 

in  other  cases,  355  to  367. 

nature  of  enjoyment,  and  proof  requisite  to  raise  presuihptioki,  365  to 

367. 
of  easements  presumed,  when.    See  tii  J^'dkihl. 
presumed  in  favour  of  defective  documental  titfe,  when,  361  to  365. 
presumed  in  favour  of  execution  of  ti^ust,  wh^n,  367  to  369. 
presumed  in  favour  of  specific  execution  of  contract  to  sell,  when,  369. 
whether  presumed  in  a  registering  county,  ^0,  I.    And  see  tit  Presitm^ 

tioti  and  Presymptive  Evidence* 
recital  in,  effect  of  as  evidence.    See  tit.  MecUdl. 

when  a  covenant,  1237. 
execution  of,  to  be  proved,  1310. 

prima  facie  proof  made,  predliides  counter  proof  till  deed 
read,  1310. 
execution  by  all  the  parties  io  be  proved,  when,  1261. 
exceptions  to  rule  r^^uirihg  pr66f  of  eslecution, 
ancient  deed,  1316,  ei  s^q; 
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authenticated  by  acts  of  party,  lfi9D« 
recited  in  another  deed,  160, 1,  1286  to  1237,  1321 . 
admitted  in  pleading,  1218,  1321. 
produced  by  one  claiming  under,  1205,  6. 
signing  when  essential,  1276,  7. 

by  agent  or  attorney,  form  of  signatare,  1465,  6. 
■    sealing  essential,  1276,  1277  to  1281. 
what  constitutes,  1277,  et  seq. 

wax,  when  necessary,  1277  to  1280. 
written  or  ink  seal,  1277  to  1280. 
sealing,  how  proved,  1278  to  1280. 
nme  seal  used  by  several  parties,  1280, 1. 

intent  to  seal,  how  far  enquirable  intooitunds,  1277,  8,  1280,  1, 1388. 
lex  hci  in  respect  to  seal,  how  far  respected,  1281. 
sealing  by  corporation,  1286,  7. 

seal  presumed  affixed  properly,  1286,  7. 
identifying  corporate  seal,  proves  execution,  1286,  f. 
corporate  seal,  how  proved,  1062,  1286,  7. 
delivery,  essential,  1276,  1281  to  1286. 

what  constitutes,  1281  to  1286,  1453,  4. 

how  proved  or  disproved,  1282  to  1286, 1450, 1453,  4. 

consent  of  grantor,  obligor,  &c.,  1282,  3, 1450,  1453,  4. 
acceptence  by  grantee,  obligee,  &c«,  1283,  4,  1453,  4. 
accepUnce  by  public  officer  or  corporation,  1283. 
where  deed  u  found  in  grantee  or  obligee's  custody,  1284,  5. 
where  deed  is  found  in  grantor  or  obligor's  custody,  1284  to  1286. 
declarations  of  party,  when  evidence  of,  1286. 
delivery  once  made,  party  cannot  revoke  or  qualify  it,  1286. 
delivery  to  a  third  party  tekes  effect,  when«  1281,  2. 
deliveiy  conditional,  or  in  the  nature  of  an  escrow,  1282. 
whether  delivery  to  party  may  be  shown  conditional,  1450. 
date  prima  facie  evidence  of  time  of  delivery,  298,  305, 1453- 

may  be  contradicted,  1453. 
by  a  corporation,  proved  by  identifying  seal,  1286,  7. 
nature  of  delivery,  may  be  explained  by  parol,  1450,  1459^  4. 
declarations  of  intent  accompanying  delivery,  to  sfiow  character  of 
instrument,  1388. 
attested  by  subscribing  witoesses,  execution  how  proved.    See  tit  Mut- 
ing WUfU$$e8t  Writing. 
oaattested,  proof  of  party's  hand- writing  generally  proves  execution, 
1273,  4,  1307. 
hand-writing,  how  proved.    See  tit.  Hand-  Writing. 
how  authenticated,  where  proof  of  execution  not  atUinable.    See  tit 

WrUing. 
ancient  or  thirty  years  old,  how  authenticated,  1310  to  1316. 
by  extrinsic  facts  indicative  of  genuineness,  1311. 
Vot.  !.•  204 
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corieipondilif  pomtmiohy  1811. 

iDoft  hate  eonUtiwd  tldrty  yMn»  191S. 
Must  luiTe  accordwl  inrith  dMd,  1S19. 
ii«ed  not  iMLTe  bten  of  whole,  1213. 
pogfemion  failing,  other  circumiUnoes  edmiflrible,  19UtolS16. 
wteil  f  uffieieot,  131S. 

must  furniBh  ftir  pre8aniptio&  of  gewitoeaew,  181S. 
whether  existence  thirty  yean  in  proper  coftbdj,  nfi- 
eient,  1314,  13l5« 
existence  of  deed  thirty  yean,  must  be  proined,  1313. 
how  antiquity  proTed,  1313. 

data  of  deed  not  enoagli,  1813. 
thirty  years  eonesponding  possesrion,  1818. 
hand-writing  to  unaatliorixed  certificates  on  deed,  ISlSy 
1314. 
custody  of,  must  appear  to  bai"e  been  regular,  1314. 

found  tn  custody  of  stvangers-^inference  from,  1814. 
found  among  inTaluable  papers*--Merence  from,  1814. 
extrinsic  proof  sufficient,  subscribing  witnesses  dispensed  with,  1819» 
suspicions  from  erasures,  tec.,  execution  to  be  proved,  300, 1817. 
extrinsic  proof  failing,  execution  to  be  proved,  1815, 1816. 
what  proof  of  execution  sufficiant,  1816. 
#ib«oribbg  witnesses  to  be  called,  when,  1816. 
proof  of  hand-writing,  1816, 1881, 3.    See  tit  Hend^wriitmg. 
power  recited  in  presumed,  when,  1300,  1282. 

otherwise,  if  power  matter  of  record,  when,  864, 1298. 
erased  or  altered, 

whether  presumed  done  before  or  after  execution,  S09  to  801, 1817. 

mu8  probandi,  299  to  801,  1817. 
effoct  of  alteration  after  execution,  1316,  1317, 1818. 
how  deed  proved,  399,  800,  1817. 
party  precluded  fVom  proof  of,  when, 

by  voluntary  cancellation  of,  1316, 1317. 
by  giving  attesting  witness  an  interest,  1366,  7. 
executed  under  power  of  attorney,  power  to  be  shown,  1368. 
power  to  be  by  deed,  when,  1268,  9. 
may  be  verbal,  when,  1268,  9. 
power,  when  presumed,  1269, 1392. 
executed  by  partner,  when  binding  on  firm,  1268,  1381. 
executed  under  power  of  a  public  nature,  1888,  et  seq.    And  Me  lit*  Pitt- 
ent^  Power, 
under  decree  in  chancer} ,  decree  to  be  shown,  1298,  9. 
under  decree  of  sonrogate,  not  only  decree,  but  Jurisdtetloii  to  be 
shewn,  868,  868,  1288.    See  tit.  Judgment;  decrees,  Ctc. 

form  and  requisites  of  deed,  868,  9,  1289,  1891. 
recitals  in  deed,  how  far  evidence,  1291. 
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unAvr  (dbectfi^s  b^b,  j«4gin»iit  Md  «gK««iia<Ni'to  b«  jIiowa,  1078,  9  to 
1081. 1289, 
fonn  and  requisites  of  dee$i»  1291,  % 
recitals  of  execution,  &Qi>  how  far  evidence,  129!^  * . 
erroneous  description  of  execution,  kc,,  1425, 1480. 
how  far  recital  may  be]  aided  or  contradicted  by  pivol,  142(S» 
1490. 
undev  aale  tor  taxea-^what  ivEeUaiiflpiiies  to  be  proved,  1289, 129a 
fonn  and  roquispjtee  of  deed,  1291- 
leoitals  in  deed^  how  far  evidence^  1299. 
by  tnisteoiof  a  tow»-^ow  fwoved,  1291. 
by  a  €erponukion>-^aw  p^ived,  128$,  7. 
form  and  requisitee  of,  1286,  7. 
indenture  eajsciited  by  &  court  of  another  state  under  a  statutes-stat- 
ute to  be  proved,  1291. 
what  presumed  in  Hetvour  of  these  deeds,  293,  4,  961,  et  seq.  1292. 
.  900Ed  af>  evidence,  how  far,  124S,  et  seq. 

when  primary  evidence  of  oeigtnal,  1246,  1254,  5. 
when  secondary  evidence,  1246. 

iwauthoazed  or  irregularly  made,  eiect  of  as  evidence,  1243, 4,  5. 
sworn  copy  of  record,  equal  in  degree  with  record,  1241,  1244. 
certified  copy,  1241,  1246,  1255. 
New-York  law  respecting,  1254  to  1256. 
•ortified  acknowledgment  er  probate  of,  1246,  et  8e%. 

effiBct  of,  in  proving  deed  executed,  1246  to  1250,  1254. 
unofficial  or  irregularly  taken,  inadmissible,  1246, 1249. 
ibrm  and  validly  of  certificate,  1247  to  1249, 1252  to  1254. 
certifieate  of  acknowledgment,  impeachable,  by  showing  parly  in- 
sane, 1249. 
of  piobate,  by  showing  witnesses  incompetent,  1249. 

by  showing  bad  character  of  witnesses,  1249. 
by  showing  collusion  between  officer  and  par 
ty,  when,  1249. 
officer  taking  acknowledgment  or  probate  out  of  his  ju-, 
risdiction,  1249. 
taking  same  on  Sunday,  1249. 
not  authorized,  1243,  4,  1247,  1259,  1260. 
ackuQwledgment  or  probate,  not  taken  in  tiq»e,  1246,  7. 
New-York  law  respecting,  1252  to  1254. 
acknowledged  or  proved  abroad,  1252,  3,  4,  1259. 
tMNHd  of  deed,  probate  or  acknowledgment,  recorded  i^  another  state, 
how  proved,  1257,  8. 
eflfect  of  in  proving  deed,  1258,  9. 
certificate  of  acknowledgment,  execution,  or  probate  of  deed,  in  foreign 

country,  1259,  1260. 
secondary  evidence  of.    See  tit.  Secondary  JSnUmct. 
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parol  evidence  to  explain,  vary  or  contradict    See  tit  Ponrf  Eoidaa, 
attested  by  incompetent  witness  throug^h  mistake  or  fraud,  when  aiiM  in 
chancery,  265. 
DEFAMATION.    See  Ut  Slander. 
DEFAULT, 

judgment  by, 

admits  only  material  and  traversable  averments,  466. 
admits  assets  in  action  against  executors,  Stc.,  466. 

description  of  locus  in  quo.,  in  Irespasss  q.  c.  f.,  466^ 
prisoner  in  custody,  in  suit  on  jailer's  bond,  466. 
material  averments,  in  covenant,  466. 
performance  of  condition  precedent  and  non  payment,  in 

debt  on  bond,  466. 
nominal  damages,  but  no  more^  466. 
concludes  none  save  defaulted  defendants,  466. 
suffered  by  co-defendant    See  tit.  Co-defendani. 

in  action  on  contract,  does  not  render  him  competent  for  otber 
defendant,  1558, 4. 
not  competent  for  plaintiff,  185,  1554. 
in  action  on  tort,  does  not  render  him  competent  for  other  defend* 

ant,  147, 1553,  4. 
rule  in  criminal  cases,  1511. 
in  ejectment,  effect  of,  850. 

obtained  against  defendant  dead  before  default,  effect  of,  1088. 
DEFENDANT.     Sec  tit  Co-defendant,  Mmiaaion, 
DELIVERY.    See  tit.  Deed, 

of  deed,  what  constitutes,  and  how  proved,  1281  to  1286, 1450, 1458,  4. 
may  be  disproved  or  qualified  by  parol,  1450,  1458. 
whether  delivery  to  party  can  be  shown  conditional,  1450. 
date  not  conclusive  as  to  time  of,  1453. 
once  made,  cannot  be  revoked  or  qualified,  1286. 
of  deed  by  corporation,  how  proved,  1287. 
of  instrument,  presumed  from  its  being  found  in  proper  custody,  when, 

295,  1284,  1309. 
of  note,  1459. 

may  be  disproved,  or  qualified,  by  parol,  1459. 
whether  delivery  to  party  may  be  shown  conditional,  1400, 1. 
of  property,  whether  presumed  from  written  order  or  request  in  dimwee's 
hands,  315. 
DEMAND 

made  'by  reading  it  from  a  paper,  may  be  proved  without  piodueing  fa- 
per,  1198. 
DEMURRER 

to  evidence, 

what,  796  to  798. 

what  to  be  stated  in,  796,  et  seq. 

practice  in  various  courts,  796,  et  seq. 
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DRMURRKK^-continued. 

facto  to  be  admitted,  796>  ei  eeq. 

and  all  jiut  iafereiicee,  796,  et  eeq. 
how  and  when  party  compelled  to  join  in»  796  to  796. 
refusal  to  compel  party  t6  join  in,  not  ground  for  bil^  of  ex- 
ceptions, 796. 
inapplicable  injustice's  court,  798. 
to  pleadings, 

not  to  be  used,  as  an  admission  in  another  cause,  182,  195. 
how  far  an  admission  in  same  cause,  450,  456,  7. 
rule  in  chancery,  195,  926. 

judgment  on,  no  bar  to  second  suit,  when,  835,  952. 
rule  in  criminal  cases,  953. 
DEPOSITIONS 

on  commission,  or  dedimug  poietiatem,  32  to  41. 
practice  under  various  statutes,  32  to  41. 
admissibility  of,  33  to  40,  936. 

may  be  used,  though  witness  in  court,  when,  33,  36,  39,  936. 
proof  of,  627,  8. 
in  perpetwan  rei  mmioriaM,  or  de  bent  is%t^  33  to  39. 
practice  in  New-Tork,  36  to  39,  933. 
admissibility  of,  36  to  39. 

not  admissible,  if  witness'  t>ii}a  im>C€  testimony  can  be  obtained  at  tri- 
al, 36,  38,  9,  933. 
witness  dead,  proof  of,  933. 
witness  sick,  aged,  &c.,  88,  933,  4,  938,  1101. 
of  interested  witness,  when  objection  to  be  raised,  256,  7. 
release  of  interest  too  late  ailer  deposition  taken,  261. 

of  husband,  delivered  to  wife,  validates  her  depo- 
sition, 1561. 
not  evidence  for  or  against  a  stranger,  in  general,  572  to  575,  934,  5. 
admissible  on  questions  of  pedigree,  when,  612,  613,  618,  625,  985. 
admissible  on  questions  of  boundary,  when,  935. 
admissible  where  hearsay  competent.    See  tit^  Hearsay, 
admissible  to  show  that  witness  has  sworn  different,  773,  934,  5,  1100^ 
1102. 
or  to  support  him  by  showing  his  consistency,  934,  5,  940. 
how  proved  in  such  cases,  773. 
post  USem  molaifi,  rule  as  to,  625,  6. 
relevancy  of,  935. 

when  part  relevant,  a  general  objection  is  improper,  935. 
in  chancery,  982,  8,  4, 1101,  2. 
ancient  depositions,  1100. 

before  magistrates,  in  criminal  matters,  936  to  940. 
in  what  cases  allowed  to  be  taken,  937. 
how  taken,  937  to  940. 
to  be  signed  by  vritness,  and  certified  by  magistrate,  937,  939. 
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in  priioner't  pffMence,  937»  S. 
oath  when  to  be  adiniiiiitBred,  fl87»  8,  9. 
eridence  againtC  pruoner,  wImd,  997,  8. 
not  to  be  added  to  by  parol,  999. 
inadmiBsible  if  taken  ex  parte,  988,  9. 
evidence  to  contradict,  or  cofifim  witMM,  984,  940. 
how  proved,  773, 1100, 1. 
before  coroner,  940,  1. 

whether  evidence  against  piisoner,  940, 1. 
before  trustees  under  absconding  debtor  law,  949. 
before  various  other  officers,  <co«,  571,  9^ 
in  bastardy,  not  evidence,  when,  944. 

taken  ex  parte,  in  geneial  inadmissible,  571, 2,  938,  940, 1, 94^  4. 
when  admissible  as  a  declaration  in  artieiiie  flMrtis,  944,  (^ 
of  mother,  in  case  of  bastardy,  944. 
proof  of,  generally,  627,  8,  773, 1101. 

office  copies  admissible,  when,  773, 1102: 
examined  copy,  1101,  773. 

official  character  of  penod  taking,  In  be  proved,  €87, 8,  779,  lMi» 
1101. 
how  proved,  627,  8, 1044, 1101. 

by  acts  and  reputation,  607, 8,  LIOO. 
when  taken  abroad,  1044^  llOU 
when  judicially  notioed,  628. 
when  not,  628,  773,  1100, 1. 
signatore  of  officer  to  be  proved,  when,  628, 773L 
deposition  to  be  identified,  773. 

on  indictment  for  peijury  committed  in  deposition,  1100, 1. 
if  under  special  authority,  that  must  be  proved,  1100. 
otherwise,  if  taken  by  officer  having  gensral  atttbanty.  HOQi 
proof  of  swearing  to,  1100, 1, 
identity  of  prisoner,  1100, 1. 
DEPUTY.    Seetit.  SAmJ. 
of  sheriff,  &c. 

not  competent  for  sheriff,  when,  110. 

when  admissions  by,  are  evidence  ftgainsi  sheriff,  191. 

return  on  process  by,  when  valid,  1084. 

judgment  against,  whether  evidence  against  sonly,  969. 

no  bar  to  proceeding  against  sberii^  wkm,  W- 
when  a  bar,  883. 
speciel,  may  serve  and  return  process  in  his  own  favor,  10B4 
of  certifying  officer,  may  authenticate  copies,  when,  and  whan  not,  1165* 
official  character  of,  proved  by  acts  and  reputatiea,  8S7. 
DEVISEE, 

not  competent  to  support  will,  when,  18^  to  I845. 
or  to  attest  will,  when,  1842  to  1844. 
otherwise,  if  devise  declared  vwd,  1842,  3,  4. 
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hutband  or  wife  of,  incompetent  to  lupport  will,  when,  1844. 
or  to  attert  will,  when,  1344. 
otherwise,  if  devise  declared  void,  1844. 
taking  contingent  remainder,  incompetent  to  support  will,  1845. 

Incompetent  for  executor,  when,  1040. 
competent,  if  devise  in  trust,  when,  117,  1342. 

or  if  Interest  remote  or  contingent,  1844,  5. 

or  if  interest  as  devisee,  balanced  by  interest  as  heir,  when, 

1348. 
t>r  if  interest  ideal  or  honorary  merdy,  1845. 
heir  or  devisee  of,  not  competei^  to  support  original  will,  when,  1845. 
whether  competent  to  sustain  claim  of  co-devisee,  88, 116,  117,  1588. 
competency  of  restored  by  release,  266, 1569. 
admission  by,  when  evidence, 

not  a  puty  on  record,  when  admissible,  168. 
a  party,  whether  admissible  against  other  devisee,  171,  2. 
tdevisor's  admission  or  declaration,  evidence  against,  when,  646  to  650. 
how  far  affected  by  decree  &c.  against  eaoecutor,  in  proceedings  to  sub- 
ject estate,  921,  982. 
DISCHARGE, 

of  insolvent  dttbior.   €ee  Mt  lamtheia  DtMckmrgt. 
M8CONTINUANCE, 

of  suit,  to  be  proved  by  record,  1074. 

judgment  upon,  no  bar  to  second  suit    See  tit  Judgment*,  de* 
ereeB  ^. 
DISTIUfiSS  WARRANT, 

protects  officer  acting  under,  though  no  rent  was  due,  1287,  8. 
DIVORCE, 

decree  of,  to  show  dissolution  of  marriage,  877,  880. 

made  by  court  of  another  state,  877  to  879, 889, 890. 
made  by  foreign  court,  888,  9. 

concludes  against  subsequent  claim  for  alimony,  or  increase  of 
alimony,  966. 
may  be  assailed  for  want  of  jurisdictfon  or  ^ud,  when,  877  to  880, 
689,890. 
suit  for, 

conviction  of  adultery,  evidence  of  offmoe  as  well  as  marriage,  852* 
on  account  of  adultery,  barred  after  20  yean  from  commission  of  of- 
fence, 8o0. 
DUCES  TECUM.    See  tit  ^tefuUmie,  Mptfne,  Prodmum  of  Writingi,  At- 

DUPLICATR  ORIGINAL, 

of  letters,  what,  1202,  8. 

whether  admissible,  as  primary  evldenee,  1202,  3. 

of  notice,  admissible,  when,  1198, 1199;  1260. 

of  attorney's  bill,  1202. 
DYING  DECLARATIONS.    See  tit  Hemmf. 
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EASEMENT, 

grant  of,  prefum«d  from  advene  enjoyment,  when,  371  to  885,  6. 

li^U,  371  to873. 
ways,  373  to  374. 
fisheries,  257,  376. 
running  water,  376  to  885. 
landing  place,  375. 
other  easements,  376. 
ECCLESIASTICAL  COURT.    See  Ut  ProbaU.  JudgtnenU,  decreet  ffc 
EJECTMENT, 

competency  of  witnesses  in, 

defendant  in  execution,  not  competent  to  support  claim  of  redeenusg 
creditor,  123. 
when  competent  between  his  vendee  and  purchaser  onder  ex- 
ecution, 120,  1522. 
remaindejr-man  in  fee,  not  competent  for  tenant  in  tail,  when,  122,  S. 
tenant  in  possession,  not  competent  for  defendant,  123, 1535. 
in  possession  of  part,  incompetent,  123,  1635. 
competent  for  plaintiff,  though  he  expects  a  favorable  pnicfans 
in  case  plaintiff  succeeds,  1518. 
one  of  several  lessors,  not  competent  for  defendant,  141, 1549, 1550. 
even  if  improperly  made  a  party,  141. 
competency  restored  by  striking  out  his  name,  when,  141. 
mistake  in  name  of,  144. 
not  compellable  to  testify,  141, 1550. 
one  defendant  in,  not  competent  for  co-defendant,  1549. 

rendered  competent  by  acquittal,  when,  143. 
mortgagor  incompetent  to  support  title  of  his  vendee,  as  agtioil 

mortgagee,  123. 
vendor  in  contract  to  sell,  incompetent  to  maintain  vendee's  posw 

sion,  when,  123< 
landlord  not  competent  for  tenant,  123,  1519. 
grantor  with  covenant  of  warranty,  incompetent  for  grantee,  133,  i 
otherwise  where  wanranty  special,  and  as  against  one  whose  cUin 

is  not  covenanted  against,  1615i 
incompetent  to  locate  land  as  between  different  grantees  of  dii- 

tinct  parcels,  when,  124, 5. 
incompetent  to  defeat  title,  when,  107,  8. 
without  warranty,  competent,  when,  123,  4,  1514,  1516. 
one  tenant  in  common,  whether  competent  to  maintain  claim  of  co- 
tenant,  88,  90,  1514,  1533. 
one-  devisee,  whether  competent  for  coHieviiee»  88»  116i  117,  159. 
See  tit.  Demee* 
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tenant  hj  curtety  or  in  dower,  competent  for  heir  at  law,  90, 1519. 
one  claiming  other  land  upon  same  location  or  boundary,  competent, 

do,  1518. 
reversioner,  whether  competent  for  particular  tenant,  1517. 
.  admission  of  lessor,  admissible  against  him^  and  those  claiming  under  him , 
167. 
of  one  of  several  lessors  admissible  against  others,  170. 
of  one  of  several  tenants  in  common,  170. 
of  former  owner  or  occupant    See  tit.  Jidmiiridn* 
possession,  prima  facie  evidence  of  title  in,  853,  4. 

even  though  recent,  353,  4. 
grant  or  conveyance  presumed  in  support  of  adverse  possession,  when,  354. 
from  the  public,  presumed,  when,  354,  5. 
from  private  persons,  when,  355,  et  seq. 
former  verdict  and  judgment  in, 

in  favour  of  mortgagee  against  mortgagor,  conclusive  that  mortgage 

debt  not  usurious,  when,  814,  827. 
not  conclusive  in  second  ejectment,  when,  950, 1037. 
conclusive  to  disprove  fraud,  in  equity,  when,  950. 
conclusive  against  persons  claiming  under  party,  813,  814. 
evidence  in  action  for  mesne  profits,  814,  827,  849. 
against  party  and  privy,  814. 
conclusive  as  to  title  from  time  of  demise,  849. 
of  extent  of  title,  850. 
not  as  to  title  previous  to  demise,  850. 
conclusive  as  to  defendant's  possession,  when  suit  commenc- 
ed, 850. 
effect  of  judgment  by  default  in,  850. 
verdict  kc.  in,  against  alienee,  evidence  against  warrantor,  how  far,  977, 

983,  4. 
verdict  &c.  in  trespass  q.  c.  f.,  whether  conclusive  as  to  title  in  ejectment, 

848,955,1103,4. 
award  on  question  of  title,  effect  of  in  ejectment,  1037,  et  seq. 
decision  in  forcible  entry,  effect  of  in  ejectment,  956. 

in  summary  proceedings,  to  obtain  possession,  942. 
of  fence  viewers,  1047- 
ELECTION, 

bribery  at,  proof  of,  704,  5. 

hearsay  admissible,  704,  5. 
decision  of  canvassers  of,  how  far  conclusive,  980. 
ENTRIES.    See  tit.  Hearsay,  Books. 

in  public  books,  how  proved,  1165. 
in  public  books  of  another  state,  how  proved,  1166. 
in  register  of  births,  deaths,  marriages,  &c.,  616,  622,  1149  to  1151, 1156. 
proof  of,  1149  to  1151,  1156. 
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>«.  regUler  o{  Te^ltf  VUH- 

proof  oij  Ufi2.. 
in  log  book,  1152,  3,    See  tit.  Log  fiook, 

f  Kx>f  oC  115a»  3. 
In  TQltxy  biQpk  o^*  iMirish,  1154. 

proof  of,  1154. 
in  qoi^q^  book,  of  ^eaaiom,  to  prove  ^cence.  grantCMd.  1106, 1155. 

in  prison  book5,  1155. 
in  books  of  a  bank*    S^  tit  Bf^nk,  Bank  Book, 

admissible,  when,  680,  1153,  1157. 

proof  of,  1153,  1159,  1160,  1165. 
in.  CQiforatipn  books,  ^nerally.    See  tit.  Qorporation, 

]y)oks,  of  .qaunicipal  corporation^  1157. 
proof  oC  U58  to  1161. 

books  of  private  corporation,  1156,  7.    Se^  tit  Coir^qraivm. 
proof  of,  1156,  7,  1159  to  1161. 
in  books  of  religious  soci^i^,  11|60. 

proof  af»  1160. 
in  books  of  a.  club«  679. 

evidence  as  between  members,  679. 
in  partnership  books,  681. 

evidence  as  between  partners,  681. 
in  acccNint  books  of  merchants  and  others,  682  to  701. 

admissible,  when,  and  unc^er  what  limitiUioi^  682  to  701.    See  tit. 
Book  of  ^ccourU. 
\^l  d^ceMed  persons^  against  interest,  643, 4. 669  to  673.    See  tit  Bearmg, 
in  the  course  of  busipepi^  674  to  679     See  tit. 

trusts  raised  in.    See  tit  Faral  Evidenu, 
EQUITY  OF  RliPEMPllQN.    See. tit  Redemptum. 
ESTOPPEL, 

by  verdict  oc  judgment    See:  tit,  Judgm^f^  dscrwi,  ^^ 
by  deed.    See  tit.  Parol  Evidence. 
by  recital  in  deed.    See  tit.  Recital. 
inpaiB,  by  admission,  200,  et  seq. 
EVIDENCE, 

rules  of,  in  criminal,  same  as  in  civil  ca«es,  hMv:  far,  4pSL 

certain  matters  as  to,  resting  in  discretion  of  judge  i^  trial.    See  tit  IVieL 

bill  of  exceptions  to.    See  tit.  BiU  of  ^xcqaions, 

demurrer  to.    See  tit  Demurrer  to  Evidence. 

presumptive.    See  tit  Presmnptiioeor  CircunutimtivlEoidemee. 

general  rules  of^ 

1,  tlmdenoe  eon^d  topoinuin  issu^ 

relevancy  of  proof,  428,  et  s«q.    Se^  tU.  lUkfmqf. 
effect  of  admission  on  record.    See  tit  dtfdMfiiofi. 
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of  judgtoeht  by  default.    See  tit.  befault. 

of  pBjrment  of  money  into  court.    See  tit  Payment  iiUo 

Court. 
of  bill  of  parttcolftn.    Seto  fk.  Pmiieulars, 
fitQof  of  other  tranractiom,  461. 
of  previous  provocation,  461. 
*  of  other  suits,  in  action  for  maliciotts  prosecution,  46V 

of  other  libels,  461. 
of  practice  in  othi^r  schbcOs,  451,  ^ 
fk  destruction  of  other  in»tiumeirts>  451. 
of  other  acts  of  negligence,  451,^. 
of  other  fraudulent  acts  or  representations,  452,  8,  465* 
of  other  acts  ei  agency,  189,  4ASI. 
of  other  acts  of  possession,  453. 
fX  othefr  acts  of  jurisdiction,  453. 
of  similar  injdiy  toother  property,  458. 
of  alteration  of  other  notes,  ^S/1,  8. 
of  customs  in  other  manors,  455, 
of  acts  of  ownership  in  other  portions  of  property,  455^ 
rule  in  criminal  cases,  291,  454,  461  to  465. 
character  of  party,  when  Toleyant  in  civil  suits,  456  to  45&. 

examples,  456,  et  seq.    And  see  tit.  Ckaraeier. 
nde  in  criminal  ctftel,  458  to  461. 

examples,  458,  et  seq.    And  sev  tit.  Character, 
acts  and  deflorations  of  prisoner,  when  evidence  ibr  him,  156, 
247,8. 
2.  Jfffirmative  of  the  ^ue  to  be  proved,  4^6  to  491.    See  tit.  Onu$  Pro- 
^bandi, 
riglvt  to  being  and  reply, 

which  party  entitled  to,  on  trial,  475,  479  to  488.    See  tit 

Trial, 
ho/w  jar  conMHed  by  state  of  pleadings,  479  to  482. 
how  ht  subject  to  discretion  of  judge,  482,  8. 
rule  in  courts  where  no  formal  pleadings  made  out,  482. 
ef  idence  in  reply,  when  admissible,  or  not     See  tit  Trials 
8.  Subetanee  only  of  the  ueue  needbeproted^  491  to  540. 

in  debt,  plaintiff  may  recover  a  smaller  sum  than  that  demanded^ 

493. 
in  slander,  rule  as  to  proof  of  words,  494. 
in  replevin,  variance  from  demise  &c.  494,  5.    See  tit  ReplUoin* 
aveiment  thiat  defendant  became  purchaser,  supported  by  con- 
veyance to  another,  when,  492. 
of  payment,  how  supported,  492. 

of  money  sent  or  paid,  supported  by  proof  of  bank  Aolet 
sent  te.  492. 
t0t  by  proof  of  trtaimlry  notes  sent,  492. 
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of  perfonoance  of  condttioD^  DOi  supported  by  proofed  tefr* 

der  or  excuse,  492. 
of  horse  purchased  by  one,  not  supported  by  proof  ttnt  he 

had  it  to  sell,  492. 
of  occupancy  by  S.  P.  as  tenant  to  plaintiff,  supported  by 
proof  that  he  entetod  under  and  paid  rent  to  plaintiff*! 
cestui  que  trust,  493.  ' 

of  party  being  in  possession,  supported  by  proof  of  occq- 
pancy  by  his  tenant,  when,  292. 
-  of  ownership,  supported  by  proof  of  possession,  when,  492. 
of  negligence,  not  supported  by  proof  of  negligence  of  i 

different  kind,  493.  . 
of  discontinuance  of  suit,  not  sustained  by  proof  that  do 
steps  had  been  taken,  492. 
judgment  of  discontinuance  requisite,  when,  1074. 
of  voluntary  escape,  supported  by  proof  of  a  negligent  one, 

when,  493. 
of  licence,  not  supported  by  proof  of  a  lease,  493. 
of  notice  of  dishonor,  not  supported  by  proof  of  diligence, 
605. 
supported  by  proof  of  notice  not  in  time,  when,  605. 
by  proof  of  waiver  of  notice,  when,  605. 
of  right  to  have  water  flow  in  a  particular  manner,  doei  not 
require  proof  of  right  by  prescription,  when,  618. 
immaterial  averment  need  not  be  proved,  when,  503. 
what  immaterial,  603,  et  seq. 
rale  in  criminal  cases,  608,  9. 
rule  in  civil  cases,  603  to  607. 
descriptive,  to  be  proved  as  alleged,  how  far,  603.    See  tit.  Ta- 
riance, 
of  injury,  493,  501. 

relative  priority  of  facts,  601. 
of  criminal  offence,  508,  9. 
of  ways,  499. 
of  express  contract,  504,  607,  618  to  532,    See  tit 

Ckmtract. 
of  written  instrument,  499,  600,  604,  607,  618,  639, 
636. 
hile  as  to  divisible  averments,  495, 605  to  507,  618. 
rale  as  to  matter  of  inducement,  601  to  603. 
tame  rales  apply  to  criminal  cases,  how  far,  496  to  600,  506, 9. 
examples, 

false  pretences,  496,  6,  508. 

need  not  all  be  proved,  496,  608. 
principal  and  accessoiy,  496. 
under  indictment  for  ons  oflfence,  jury  may  convict  of 
another,  when,  497, 8. 
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means  of  maiming,  499. 
allegation  of  sums,  magnitude  or  value,  499. 
number  of  insurgents  in  treason^  499. 
description  of  way,  499. 
description  of  instrument,  499,  600. 
intention,  500. 
words,  500. 

immaterial  .averments,  506,  9. 
allegations  as  to  time,  588. 
allegations  as  to  place,  586,  538,  9. 
4.  Best  evidencB  to  he  given.    See  tit.  Secondary  Evidence,  Writing. 
meaning  and  extent  of  rale,  540, 1207  to  1213. 

rule  not  applicable  to  selection  of  oral  proofs,  541,  546. 
except  as  between  direct  and  circumstantial  evidence,  885, 

423,  544,  5,  1354. 
best  proof  of  negative,  544,  5. 
non  consent  of  owner,  in  larceny,  423  to  425. 
owner  to  be  called,  when,  428  to  425. 
wife  of  owner,  admissible,  when,  545,  6. 
inferior  evidence,  where  writing  exists.    See  tit.  Secondary  Evi- 
dence, 
writing,  generally  best  evidence  of  transaction  evinced  by  it, 
540,  1,  547,  551,  2,  1208,  1467,  et  seq. 
exceptions,  54. 

receipts,  547,  8,  1211,  1438,  9, 1475,  6. 
memoranda,  547,  549,  550,  750,  1211. 
bill  of  parcels,  548,  1475,  6. 
bill  of  sale,  when,  548. 

when  best  evidence  of  contract,  1421,  1475,  6. 
letter  of  credit,  1476. 
other  instruments,  547  to  550,  1211,  1395. 
writing  always  the  best  evidence  of  its  own  contents,  549  to 
553,  1210,  1211. 
even  though  not  the  best  evidence  of  transaction  evinc- 
ed by  it,  548  to  562, 1211. 
or  only  collaterally  in  question,  463,  1211,  1212, 
1268,  4. 
certain  facts  proveable  independent  of  writing,  548,  9,  551 
to  553,  1209,1212,1213. 
facts  not  involving  details  of  transaction  evinced  by  the 

writing,  1209,  l2l0. 
result  from  inspection  of  voluminous  documents,  1212, 
1218. 
otherwise,  as  to  book,  when,  1213. 
time  of  commencing  suit,  1077,  1909. 
custody  of  writing,  1209. 
existence  of  writing,  1209,  1210 
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loanof  nioMy,  iHwa,  547. 
wOe  of  note,  1209. 
pmctice  to  accept  bilb,  1318. 
other  facts,  647  to  500,  1909,  1210. 
beit  «TideBC6  of  execalion  of  wiitten  instrument    See  lit  WrU" 

ing^  attesting  Witne9$,  Hand-  Writing. 
best  evidence  of  hand-writin(^.    See  tit  Hand-fFriting. 
best  evidenee  of  entry.    See  tit  £nh^.  Hearsay ^  Corporatimj 

Book,  Bank-Book. 
rule  requiring  best  evidence  dispensed   with,  when.    See  (iL 
Secondary  Eddenee,  Writing, 
by  admission,  when.    See  tit.  ^dmi$9ion. 
by  statute,  558,  1209. 
writing  in  possession  of  other  party.    See  tit  NaiicB, 

in  possesrion  of  person  not  obliged  to  produce  it, 
1215.    See  tit  Producti^  of  Writings,  Attor- 
my  or  OounseL 
dispensed  with  on  ground  of  public  policy,  when^ 
25,  540,  1110,  1574,  5. 
on  ground  of  convenience,  when, 
1212,  12fl3. 
kvst  or  destroyed,    ^e  tit  Loss,  Secondary  Eti- 

denoe,  Wm, 
out  of  the  state,  1215. 
on  file  in  a  public  office,  1189,  1190, 1214. 
when  writing  is  only  collaterally  in  question,  ISllf 
1212, 1268,  4. 
in  prosecution  for  foigery  ftc.*-other  iiMged  bills, 
463,  4. 
rule  on  voir  dire,  260,  709,  710,  1559. 
appointment  of  officers,  need  not  be  produced,  554,  5,  6S7. 
t<rfuntary  destruction  or  nutilation  of  writing  prechides  psitf 

from  giving  parol  proof,  when,  1216,  1846i 
presumption  against  party  withholdnig  best  evidence,  after  no- 
ttce  to  produce,  1192, 1216. 

5.  Hears&y  not  admissiMs,    ®^e\Jit  Meat  say. 

6.  Parol  evidence,  when  admisstUe  with  reference  to  vfritten  tMtnh 
mmUs.    See  tit.  Parol  Evidence. 

EXAMINATION.    See  tit.  CredU,  Cro^^&nmination. 

•f  witness  on  trial,  how  to  be  conducted,  710,  et  seq. 
as  to  competency, 

M  «sfriiire,  256  to  260,  706  to  710,  1557,  1559.    See  tit  Foir 

dtre.  Interest,  and  Witness. 
in  cxoss^emmnHtion,  258,  9,  707,  8,  1558. 
how^ftr  nde  as  to  sfirrodaty  evidence  relaxed,  260,  709,  TlOr 
1559. 


Digitized 


by  Google 


INB£X.  1689 

RX  AMINATION~<oraintM<2. 

in  ckAdf^  Qjcder  of«  at  oUi  priat»  710,  et  seq.    And  see  ti^.  7Vi(U, 
separate  examination  of  witnesses,  720  to  722. 
leading  question^  what,  722  to  724. 
when  aUowed,  723  to  726,  730, 1. 
where  witness  unwilling,  724, 
in  con^iadiction  o£  former  witness,,  723  to  726. 
question  which  assumes  a  fact,  not  foieTed,  734. 
evidence  as  to  belief  or  inpressioa,  ISR,  4,,  749. 
opinion  of  witness,  759  to  763. 

refreshing  memory  by  memoranda,  5^«  I,  579  to  585,  750  to  759, 
1238,  9. 
must  be  produced,  when,  678,  9,  700,  756,  7, 1238,  9. 
allowed,  though  not  written  by  witness^  when,  756  to  759,  1239. 
at  what  iime  must  have  been  made,  695,  756. 
copy  inadmissible,  756,  7. 
when  memorandum  may  be  read,  by  witness  to  jury,  750  to  756, 

1238,9. 
memorandum  by  witness,  since  become  blind^  to  bi^  read  to  him, 
757. 
eross-eaamina)tio&>  rules  as  to.    See  tit  Cross-Examinaiion. 
a  party  cannot  assail  the  credit  of  his  own.  witness,  779  to  782. 

eacoeption  where  examination  in  ciuef  is  oveiruled,  and  opposite 

party  uses  witness,  780. 
may  disprove  material  facts  stated  by  witness,  780, 1. 
rule  as  to  attesting  witnesses,  whom  party  is  obliged  to  call,  779, 

781,2. 
rule  as  to  public  prosecutor,  782» 
of  prisoner,  before  magistrate, 

ioay  be  taken  ia  cases  of  misdemeanor,  as  well  aa  ielongf ,  %4JSi»  987. 

who  may  take,  245,  937. 

to  be  taken  in  writing,  245,  937. 

to  be  taken  without  oath,  244,  5. 

not  to  be  taken  till  testimony  against  prisoner  completed,  245. 

prisoner  to  be  allowed  professional  aid,  245,  936,  7. 

to  be  apprised  of  his  right  not  to  answer,  245. 
oaay  be  questioned,  245,  6. 
when  taken  to  be  read  over  to  prisoner,  245* 

prisoner  to  be  allowed  to  correct  or  add  to,  345. 
to  be  signed  and  certified  by  magistrate,  245. 
not  indispensable  that  it  should  be  signed  by  prisoner,  245,  6. 
'  when  evidence  against  prisoner,  and  how  proved^    See  tlL  Caitfe$8ion, 

EXECUTION, 

writ  of  fieri  facias  f, 

return  upon,  evidence,  wiien.    See  tit  Mfhun, 
proved  by  copy  of  record,  when/1076, 1096,  7. 
not  by  docket  entries  of  clerk*  1077. 
by  secondary  evidence,  when,  1076,  7,  1097. 
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tune  of  guing^  out,  proveable  by  parol  in  contradiction  of  its  dtte, 

1077. 
evide|ic6  without  producing  judgment,  when, 

for  officer,  sued  by  defendant  in  execution,  1078. 

for  officer,  sued  by  stranger  without  pretence  of  title,  1079. 

for  officer,  suing  such  stranger  for  property  taken  under, 

when,  1078,  9. 
for  officer,  suing  vendee  for  purchase  money,  1078. 
for  plaintiff  in  execution,  suing  officer  &c.,  for  money  col- 
lected, 1078. 
not  for  officer  claiming  as  agtinst  stranger  showing  piima 

facie  title,  when,  1011,  1079. 
not  for  officer  seeking  to  attack  sale  because  of  fitud  u  to 

creditors,  1011,  1082,  3. 
not  for  plaintiff  in  execution,  sued  by  defendant,  when,  1078, 

9  to  1081. 
not  for  purchaser,  deraigning  title  under,  1079«  1081. 
valid  on  its  face,  protects  officer  and  his  assistants,  when,  1010, 1011, 1078. 
See  tit.  Officer,  Process, 
even  though  not  returned,  1062. 
void,  not  to  protect  purchase  under,  1081.  ' 

otherwise,  where  merely  erroneous  or  irregular,  978, 1081. 
void  on  its  face,  not  to  protect  officer,  when.    See  tit.  Qficer,  Prseen^ 
issued  by  justice, 

void,  and  as  to  whom,  when,  1001,  2,  1010,  1011. 
not  amendable,  when,  1025. 
variance  in,  from  judgment,  1114. 
how  proved,  1077,  1107,  et  seq. 
defendant  in,  when  competent  between  his  vendee  and  officer  kc.,  83, 91, 
2,  114,  120  to  12^  125,  1522  to  1525. 
not  competent  for  landlord,  in  suit  against  officer  for  remo* 
val  of  goods,  leaving  rent  unpaid,  125. 
EXECUTOR  OR  ADMINISTRATOR.    See  tit.  Probate,  Letters  I^mentmy 
and  of  Mministratuni, 
right  to  sue  as  such,  admitted  by  pleadings,  when,  447, 860. 
title  of,  proved  by  letters  testamentary  or  of  administration,  859, 860. 
one  using  goods  of  deceased,  is  concluded  from  denjdng  that  he  is  execu* 

tor,  &c.  207. 
no  implied  warranty,  on  sale  by,  1529. 
not  coAipetent  witness,  when,  139,  1549,  1550. 
when  competent,  139,  1529,  1530. 

admission  by,  when  to  affect  himself  or  others,  167,  170,  1. 
not  admissible,  if  made  before  he  became  such,  167. 
whether  admissible  to  take  demand  out  of  statute  of  limitations,  167, 
172. 
executor  protected  in  acting  under  will  which  is  ultimately  set  aside,  869. 
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EXECUTOR  OR  ADMINISTRATOR— conttiw^d 

and  entitled  to  oommisfioiiflj  Jie..850. 
donees  or  purchasers  under  him  pibtected,  869* 
administrator  protected,  though  letters  afterward  repealed  on  account  of  a 

will  Idund,  when,  859. 
sale  of  real  estate  by,  under  order  or  decree*    See  tit  Judgment,  de- 
crees 4re. 
deed  by,  under  order  or  decree.    See  tit.  Deed,  Power. 
when  right  to  apply  for  sale  barred  by  lapse  of  time,  829,  330, 
EXEMPLIFICATION, 
what,  1059. 

of  record,  1059.    See  tit  Record. 

of  probate.    See  tit  ProbtUe,  iMtere  Te&tammaary  or  of  JSdminiUraiiim. 
of  letters  patent,  1168,  4. 

granted  by  another  state,  1166, 1258. 
of  foreign  judgment.    See  tit  Foraign  Judgment. 


FALSE  PRETENCES, 

falsity  of  pretences  inferrible  from  circumstances,  293. 
variance  in  respect  to  pretences  averred,  495,  6. 
all  the  pretences  alleged  need  not  be  proved,  496,  508, 
FEES, 

of  witnesses,  in  civil  eases,  7  to  11,  23.    See  tit  ^tfindtmu* 
tender  of,  on  subpcBnaing,  14,  28» 
foreign  witnesses,  8, 11. 
officers  attending  with  offioial  papers,  8. 
furveyors,  8. 
taxation  of,  8  to  10. 
action  for,  by  witness,  8  to  11. 
not  generally  allowed  in  criminal  cases,  7,  8,  29. 
expenses  of  foreign  witnese  allowed,  when,  30. 
of  poor  persons,  30. 
order  for  allowance,  30. 
of  sheriS^  for  bringing  up  prisoner  on  habeas  corpus,  19. 

to  be  tendered,  when,  19. 
of  attorney  and  other  officers,  on  putting  off  cause,  54,  5.    See  tit  Coete 
Putting,  off  Trial. 
FKJdE  COVERT.    See  tit.  Htuband  and  Wife. 

adnussions  by,  when  evidence  against  husband,  152,  182,  184,  5. 
declaration  of  tn  exfremU,  when  evidence  against  husband,  152,  610. 
when  to  be  deemed  agent  of  husband,  152, 182, 184,  5. 
answer  of,  in  chancery,  not  evidence  against  husband,  931. 
deed  of  conveyance  by,  how  executed  and  acknowledged,  1253. 

Vol..  !.•  206 
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by  persons  deriying  knowledge  from  dealing  in  the  bills,  or  it 

the  bftnk,  when,  1334  to  1337. 
officers  df  bank,  need  not  be  dialled,  1883  to  1337. 
nor  persons  who  have  seen  them  write,  1388  to  1387. 
opinion  of  experts,  how  far  admissible,  1887, 8. 
FRAUD, 

not  to  be  presumed,  when,  296,  301,  484. 

may  be  proved  by  circumstantial  evidence,  301. 

presumed  in  equity  from  certain  relations,  when,  301,  886  to  940. 

various  rules  in  equity  on  this  subject,  336  to  840. 
vendor  of  property,  whether  competent  for  vendee,  where  fraud  in  respect 
to  creditorg  is  set  up,  70,  120  to  122, 1522  to  1525. 
whether  competent  for  creditor,  70,  120  to  122, 1522  to  1525 
particeps  fraudU  competent  to  prove  or  disprove  fraud,  when,  70, 1512. 
declarations  by  one  partkeps  fraudisy  evidence  against  another,  when, 
177,  8. 
of  vendor  of  property,  sold  to  defraud  creditors,  177,  8, 602, 
652  to  654. 
rule  as  to  real  estate,  652  to  654. 
rule  as  to  personal  property,  177;  8,  602,  662. 
other  transactions  than  that  charged,  how  far  admissible,  452,  8,  465. 
in  civil  suit,  proof  of  character  of  party  irrelevant,  when,  456,  7, 8. 
fraudulent  representations  proveable  by  parol,  thaug^  not  contained  ia 
written  contract  respecting  sale,  1475. 


G 

GAZETTE, 

evidence  of  notice  of  dissolution  of  partnership,  when^  1145,  6. 
GOSPEL, 

swearing  on,  62  to  64, 1503. 
GRAND-JURY, 

prosecuting  attorney  not  required  to  disclose  to  what  passed  before,  282. 
749. 

clerk  of  grand-jury  privileged  also,  749. 

member  of,  how  far  privileged  from  disclosing,  59,  749,  1574, 5. 
GRANT.    See  tit  Deed,  Easement. 

presumed  from  adverse  enjoyment,  when,  354,  et  seq.    See  tit  Deed. 
GUARDIAN, 

letters  of  guardianship  by  probate  court,  evidence  of  insanity  of  ward, 
wben»  857. 

ad  litem,  cannot  release  right  of  infant,  1559. 

general  guardian,  Qprnpetent  for  ward^  when,  1530. 

by  nature,  competent  for  waid,  1530. 
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HABEAS  CORPUS, 

discharge  Qpon,  protects  officer  acting  under,  960. 

otherwise,  where  lack  of  jurisdiction  appearT,  99ff. 
ad  testifiamdwtt,  17  to'23.    See  tit.  AHendance, 
for  witness  in  custody,  17  to  22. 
soldier  in  army,  17,  19. 
infant  enlisted  at  West  Point,  17. 
seaman  on  board  man  of  war,  19. 
in  New-York,  from  what  courts  to  issue,  18,  21. 
allowed  by  what  oflScers,  18, 19,  21. 
to  testify  in  what  cases,  21. 
in  U.  States  courts,  18,  19,  21,  23. 
at  conunon  law,  22,  8. 

form  of  writ,  and  practice  in  obtaining,  &c.,  18,  19,  21,  22. 
duty  of  sheriff  upon  writ,  19  to  21. 
HAND-WRITING.    See  tit  FWgery  and  CountetfeUing. 

of  client,  attorney  not  privileged  from  proring^  281,  2. 

may  be  proved  without  calling  writer,  1892,  8. 

may  be  disproved  without  calling  alleged  writer,  when,  1382  to  1337.  See 

tit.  Forgery,  . 
proof  of, 

by  one  who  has  seen  person  write,  1322,  8. 

witness  having  seen  party  write  but  once,  1823,  8. 

having  seen  him  write  with  a  view  to  the  trial,  1322. 
having  seen  him  write  initials,  or  only  pftrt  of  his  name, 
1323. 
by  one  who  has  received  or  seen  letters  from  party,  1824. 

witness  competent,  though  letters  not  addressed  to  him,  1324. 
proof  of  witness  having  acted  on  the  Tetters,  neceisary,  when, 

1824,  5. 
identity  of  party  with  coirespondent,  to  be  proved,  when,  1324, 5. 
by  one  who  has  examined  authentic  speciomw,  1825* 

knowledge  of  authenticity,  how  to  be  acquired,  1325, 

1329. 
authenticity  of  specimens  doubtibl,  1829,  6. 
rule  as  to  bank  bills.    See  tit  Forgmf  and  CkmrUer- 
feiting, 
^  comparison  of  hands,  by  witaesses, 

what  is  such,  1326,  7,8. 
not  allowable,  1326  to  1381. 
reason  of  rule,  1826, 1328. 
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HAND-WRITING— cojutntkfd. 

cases  distinguighable  frond  mere  com{wrifon,  1323, 1886, 19S9, 

1890,1. 
witness  may  compare  to  refresh  his  recoUectioii,  1323, 132S,  9. 
when  allowed  in  aid  of  other  proof,  1329,  1830. 
rule  as  to  ancient  writings,  1316, 1328,  9,  1331,  2. 
comparison.by  jury, 

how  and  under  what  limitations  allowed,  1326,  et  seq. 
specimens  to  be  pertinent  to  issue,  1326,  7,  8. 
as  to  specimens  introduced  for  the  sole  purpose  of  compari- 
son, 1326  to  1331. 
experts,  when  allowed  to  testify  as  to,  1330,  1,  1337,  8. 
weight  and  credit  of  testimony  as  to, 

witness  should  at  least  testify  to  his  opinion  or  belitf,  760, 1821, 1 
whether  swearing  to  resemblance  merely,  is  sufficient,  1322. 
impression  of  witness,  whether  admissible,  1322. 
witnesses  expressing  doubts,  1323. 

*'  having  slight  means  of  knowledge,  1321  to  1323. 
"  swearing  from  a  single  specimen,  1322,  3,  1325. 
<'  ''        from  a  specimen  by  initials,  1323. 

''        founding  opinion  on  matters  extrinsic,  1323,  4. 
"        having  prepossessions  against  signature,  1389. 
«        conflicting  in  their  reasons,  but  concurring  in  result, 
1339. 
conclusions  drawn  from  dissimilitude,  bow  to  be  weighed,  1838, 9. 
from  similitude,  1338,  9. 
of  marksman,  how  proved,  1306, 1323. 
obscure  or  difficult  to  be  read,  how  decyphered,  1419. 
whether  court  or  jury  to  say  what  words  are,  1420. 
HEARSAY, 

not  in  general  admissible,  558,  et  seq. 

rule  extends  to  written  as  well  as  oral  statements,  569,  639  to  648,  674. 

various  examples,  558  to  568. 
incidental  references  to  statements  of  third  persoAs,  as  introductoiy  to,  or 

explanatory  of,  witness'  testimony,  562. 
witness  testifying  to  his  own  unsworn  statement,  mere  hearsay,  567. 
not  objecting  to,  precludes  objection  aAerward,  how  far,  563. 
how  proved,  when  admissible,  569,  570. 

if  written,  instrument  to  be  produced,  549,  569. 
oral,  speaker  need  not  be  produced,  569,  570. 
I.  Cases  distinguishable  from  cases  of  hearsay. 

1.  Testimony  of  witness  on  former  trials  when  evidence,  571  to 
585. 
witness  since  deceased,  571  to  585. 
absent,  576,  7. 
insane,  575. 
kept  away  by  advene  party,  576. 
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or  by  illness,  577. 
since  become  interested,  576,  7. 
or  infamous,  57ik 
between  same  parties  ot-  privies,  672  to  674. 
on  same  points  at  issue,  673,  676. 
whether  evidence  in  criminal  cases,  671,  2. 
witness  sworn  against  interest  on  first  trial,  testimony 
not  admissible  for  adverse  party  on  second  trial,  676, 6. 
former  trial,  how  proved,  686. 
testimony,  how  proved,  and  by  whom,  678  to  686. 
judge's  notes  not  evidence  per  se,  679. 
'  minutes  may  be  used  to  refresh  recollection,  679, 

etseq. 
2.  Hearsay,  part  of  res  geskB,  admissible,  686  to  606.    See  tit 
Declarations, 
il.  Exceptions  to  general  rule  on  the  subject  of  hearsay. 

1.  Declarations  in  articulo  mortis,  admissible,  when,  606  to  612. 
admissible  only  when  made  after  all  hope  of  recovery 

lost,  606  to  609. 
not  admissible,  if  made  before  mortal  blow,  609. 
mere  opinion  or  belief  inadmissible,  609. 
not  admissible,  if  declarant  incompetent  to  testify,  609, 

610. 
drawn  out  by  leading  questions,  admissit>le,  609. 
not  admissible  sare  in  prosecution  for  homicide,  610. 
not  admissible  in  civil  causes,  610. 
credibility  of  these  declarations,  388,  611,  612. 
ex  parte  deposition  or  affidavit,  admissible  as  such, 

when,  946. 
of  wife  admissible  against  husband,  when,  162,  610. 
S.  Hearsay  on  questions  of  pedigree,  birth,  death,  marriage  &c. 
as  to  pedigree,  660,  673,  612  to  626. 

hearsay  should  be  traceable  to  disinterested  and  de- 
ceased members  of  family,  how  far,  617  to  621,  626. 
person  attesting  should  be  a  member  or  acquaintance  of 

family,  617. 
other  roquimtes,  617  to  621,  626,  6. 
hearsay  of  particular  facts  connected  with  pedigree,  621 

to  626. 
ex  parte  affidavits  taken  abroad,  612. 
depositions  in  ottier  causes  admissible,  when,  612,  613, 

618,  625. 
i)ill  of  exceptions  on  former  trial,  when  admissible^  ^13. 
entries  in  registers,  616.    See  tit  Entrtet. 
in  family  bible,  616,  626. 
in  town  records,  616. 
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lecitali  in  deeds,  616,  617,  619. 
itatement  in  will,  623. 

inscription  on  tomb  stone,  or  monument,  615. 
Off  to  death,  admissible,  when»  618  to  616. 

declarationfl  of  family,  and  third  persons  geneitUy,  ct- 

idence,  how  far,  613  to  615. 
entries  in  registers,  614  to  616.   See  tit  Entries. 

in  family  bible,  614,  625. 
certificate  of  keeper  of  prison,  as  to  death  of  prisoner, 

614. 
inscription  on  tomb  stone,  615. 
hearsay  as  to  time  of  death,  613  to  615. 

to  proTe  that  person  died  without  a  will,  615. 
distinction  between  oases  of  death  as  connected  with 
pedigree,  and  sought  to  be  proved  for  other  puipom. 
621. 
oi  to  wunriage,  admissible,  when,  618,  616,  621, 2, 1147,  & 
ex  parte  depositions  taken  abroad,  to  proye  ideati^  of 

parties,  618. 
entries  in  register,  616, 1149,  1150.    See  tit  Entriet. 
declarations  of  parties,  cohabitation,  reputation  &c.  6S8, 
8, 1147,  8. 
not  sufficient,  in  criminal  cases,  1147, 8. 
marriage  as  connected  with  pedigree,  or  sought  to  be 
proTod  for  other  purposes,  distinction  in  respect  to, 
622,8. 
OS  t»  tme  orphee  of  birth,  age,  &c.,  559, 621, 2. 

declaiatioM  of  deceased  father,  mother  &c.  admissible^ 

when,  622. 
entries  in  register,  616,  622.  See  tit.  Entries. 

in  iamUy  bible,  551, 623;,  625. 
statement  in  passport,  622,  626. 
hearsay  not  admissible  to  prove  place  of  birth,  684. 
at  10  rendence,  559, 594, 603,  624. 

declaaAions|)is<  litem  motam,  inadmissible,  618, 685. 

3.  Hearsay  on  question  of  public  rights,  customs  kc.  626  to  6S9. 

aaciUaiy  eyidenc*  in  ibimding  presumption  of  incoipo- 

ration  of  a  parish,  when,  626, 7. 
eridence  of  official  character,  554, 5,  628. 

of  custom,  628.    See  tit  Ctittom. 
beeke  of  hiatoKy,  when  admissible  as  such,  1161, 8. 

4.  Hearsay  on  question  of  boundary, 

adadssftble  when,  and  under  what  limitations,  562,  W 

to  689. 
hooka  of  hiatsvy,  when  admissible  as  such,  1161,  8. 

5.  De<daiatMNM».  and  written  statements,  against  interest,  639  to 

674. 
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HEARSAY-^cottfiiitMtf. 

abstract  reason  that  declaration  is  against  interest,  insuffi* 

cient  to  render  it  evidence,  561,  640. 
entry  &c.  by  person  charging  himself  or  discharging  others, 
639  to  644. 
not  evidence,  if  enterer  be  alive,  699  to  644. 
exception  in  favor  of  trustees,  643. 
declarations  of  former  owner,  644  to  669.    See  tit  Dedara- 
turns,  Admisnon, 
former  owner  of  real  estate,  644  to  656. 
of  personal,  656  to  669. 
of  chose  in  action,  163  to  166,  663  to 
668. 
declarations  of  holder  or  possessor^  596  to  603.    See  tit. 
Mmisnon,  Declarations. 
of  real  property,  596  to  601. 
of  personal,  601  to  603. 
admissions,  entries  &c.  by  principal,  evidence  against  sure- 
ty, when,  669  to  673. 
entry,  how  proved,  673. 
declaration  of  third  person,  confessing  a  crime,  not  evidence 
in  favor  of  accused,  567,  703. 

6.  Entries,  memoranda  &c.  by  deceased  persons  in  the  course  of 

business,  674  to  679. 
by  deceased  clerks,  surveyors,  officers  &c.  674,  5. 
by  deceased  notaries,  &c.  675,  6. 
by  various  other  persons,  674  to  679. 
should  appear  to  have  been  mad^  contemporaneous 

with  the  fact  evinced  by  it,  677. 
when  to  be  regarded  as  the  best  evidence,  678,  9. 
I^efore  admitted,  person  who  made  it  must  be  accounted 

for,  679. 
oral  declarations,  not  admissible  on  this  ground,  677, 8. 

7.  Entries  in  books,  open  to  inspection,  679  to  681.    See  tit.  Book. 

in  books  of  a  club,  evidence  as  between  members,  679* 
in  books  of  a  bank,  evidence  for  and  against  depositors 

and  others,  when,  680, 1.    See  tit.  Bank-hook, 
in  partnership  books,  evidence  as  between  partners, 

681. 
in  corporation  books.    See  tit  Corporation, 

8.  Entries  in  account  books.     See  tit.  Book  of  Account. 

9.  Hearsay  on  collateral  questions  as  to  state  of  a  man's  prop- 

erty, 702. 
10.  Hearsay  to  prove  partnership,  605,  708,  4. 
11.  Hearsay  on  summary  enquiry  into  the  validity  of  electioBs, 
704,  5. 
Vol.  P  «07 
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HEATHEN, 

may  be  witness,  62,  3. 
bow  sworn,  82,  3. 
HIGHWAY, 

finding  of  Jury  as  to  eocroacbment,  conclunve,  bow  far,  1051. 
inquisition  of  damages  under  turnpike  act,  conclusiTe,  bow  far,  942,  3, 
979,  1016. 
protects  turnpike  and  its  agents,  942.  979,  1016. 
not  invalidated  by  showing  one  of  tbe  appiaisers  not  a  freeholder, 

942,  3,  979. 
not  examinable  collaterally,  save  as  to  jurisdiction,  942,  3, 979, 1016. 
recitals  in,  bow  far  evidence,  1016. 
decision  of  sessions  in  laying  out,  ejQTect  of,  996. 

impeachable,  for  lack  of  jurisdiction,  996. 
decision  of  commissioners  of,  that  one  is  not  exempt,  oonclusiTe,960. 
decision  of  overseer  of,  that  one  is  in  default  for  not  woiking,  effect  of, 
980. 
conclusive  to  protect  overseer,  980. 
notice  in  writing  to  overseer  of,  to  remove  obstructions,  whether  proves- 

ble  by  parol,  without  accounting  for  notice,  1200,  1. 
soil  of,  presumed  to  belong  to  adjoining  owner,  303. 
between  two  owners,  each  presumed  to  own  tisque  adfitum  wt,  303. 
variance  from  description  of,  in  indictment,  material,  when,  499. 
public  rights  in,  presumed  extinguished  from  long  acquiescence  in  ob- 
struction, when,  355. 
HISTORY, 

general,  when  evidence,  1161,  2. 

effect  of,  as  evidence,  1161,  2. 
admissible  to  jhow  political  situation  of  foreign  country,  with  a  view  fa> 

the  authenticity  of  a  record  of  such  country,  1161. 
of  a  particular  town  or  city,  inadmissible,  when,  1161. 
not  admissible,  to  prove'recent  facts,  1161, 2. 
not  admissible,  if  author  living,  when,  1161,  2. 
HONORARY  OBLIGATION, 

not  an  objection  to  a  witness,  98,  9, 1345,  1531. 
HUSBAND  AND  WIFE.    And  see  \xi.  Marriage,  Dioorce. 

may  contradict  or  impeach  each  other  in  suits  between  third  persons,  147, 

8,  1555. 
may  criminate  each  other,  in  such  suits,  when,  148, 1555. 
how  far  wife  may  disclose  conversations  widi  husband,  1345, 1555. 

rule  where  husband  is  dead,  1345, 1555. 
wife  competent  to  testify  to  husband's  promise,  against  his  executor,  151, 

153. 
husband  or  wife  of  parfy  to  suit,  incompetent,  147, 1554. 
though  divorced  a  vinculo,  semble,  1554. 
not  competent  aganut  each  other,  147, 1554. 
though  the  other  consent,  147, 151. 
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HUSBAND  AND  WIFE— cowf»ntt«d 
in  treason,  162. 

not  competent  against  one  jointly  indicted  with  husband  or  wife, 
147, 148. 
even  though  the  one  indicted,  not  arrested,  147. 
wife  competent  against  husband,  when,  151,  2, 1554. 
in  prosecution  for  personal  outrage  to  wife,  1554. 
on  indictment  for  conspilracy  and  fraudulent  marriage,  151. 
competent  against  each  other,  where  marriage  absolutely  void» 
151,  1554. 
though  parties  suppose  it  valid,  1554. 
not  competent /or  each  other,  1554. 
nor  for  those  jointly  indicted  with  the  other,  148. 

rule  where  husband  or  wife  tried  separately,  125,  148,  9. 
wife  competent  for  husband  on  indictment  for  forcible  marriage,  151. 
husband  or  wife  of  real  though  not  nominal  party,  incompetent,  150^  1, 
1556. 
husband  not  competent  for  wife's  trustee,  149,  150,  1556. 
wife  not  competent,  where  husband  beneficially  interested,   1533^ 
1556. 
one  competent  or  incompetent,  the  other  equally  so,  when,  84,  125,  153, 
1555,  6. 
husband  disqualified  by  interest,  wife  incompetent,  125,  1533, 1555, 6,r 
wife  competent,  where  husband's  interest  against  parly  calling  her,. 
84, 125, 1556. 
where  husband's  interest  balanced,  125. 
where  husband's  interest  released,  125,  1556. 
after  husband's  death,  1557. 
release  of  husband,  renders  wife  competent,  when,  272,  1561. 

wife  may  receive  release  for  husband,  261,  1561. 
husband  may  release  covenant  to  wife,  when,  1560. 
husband's  receipt  in  full  of  wife's  share  of  fund,  not  enough  to  restore  her 

competency,  1568. 
assignment  by  husband  of  his  and  his  wife's  interest,  restores  competency, 

when,  1567. 
husband  or  wife  not  competent  to  prove  non-access,  153,  1555. 

whether  wife  competent  to  prove  non-access,  after  husband's  death, 
1555. 
wife  competent  to  prove  crim.  con.,  on  indictment  against  third  person, 

153. 
persons  cohabiting  as  such,  but  not  married,  competent  for  or  against  each 

other,  153,  1655. 
one  a  devisee  or  legatee,  the  other  incompetent  to  attest  will,  when,  1342, 
1344. 
otherwise,  where  statute  declares  devise  or  bequest  void,  1342,  1344. 
admissions  or  declarations  of  one,  evidence  for  or  against  the  other,  when, 
149, 150. 


Digitized 


by  Google 


1652  INDEX. 

HUSBAND  AND  yMFE-continued 

husband's  declarations  admissible  against  both^  where  they  are  joint 
parties,  149. 
not  admissible  to  affect  wife,  on  indictment  aguost  her, 

149. 
not  admissible  against  wile,  in  action  bj  her  after  fab 
decease.,  when,  149. 
declarations  of  wife,  when  acting  as  agent  of  hasband,  efidenoe 
against  him,  152,  184,  5. 
wife's  agency  presumed,  when,  152,  294. 
wife's  declarations  generally  inadmissible  against  husband,  149, 150. 
rule  on  joint  indictment  against  both,  149,  150. 
rule  where  both  are  parties  to  action,  150,  588. 
wife's  admission  during  coverture,  of  debt  due  from  her  before  msr- 

riage,  150. 
letters  written  by  wife,  admissible  for  husband,  when,  150,  587. 
to  show  state  of  feeling,  in  action  for  crim.  con.,  150. 
to  rebut  allegation  of  cruel  treatment,  in  suit  for  necessaries  sold 
wife,  150,  587,  8. 
time  of  writing  them  must  be  proved,  150,  587,  8. 
declaration  of  wife,  confessing  adultery,  admissible  for  husband, 
when,  587. 
letters  to  wife  found  among  her  papers,  evidence  for  husband  to  prove 

crim.  con.,  when,  587. 
declarations  of  husband  or  wife,  on  question  of  legitimacy,  622,  8,4. 

And  see  tit.  Bastardy, 
payment  to  wife  as  agent  of  husband,  valid,  when,  152. 
leasing  of  premises  by  wife,  as  agent  of  husband,  294. 

agency  of  wife  presumed,  from  his  absence,  when,  152,  294. 
when  presumed  from  other  circumstances,  152. 
wife  uniting  with  husband  in  committing  crime,  presumed  to  act  wider 

his  coercion,  296. 
hvsband  borrowing  money  on  security  of  wife's  lands,  presumed  to  have 
appropriated  it  to  his  sole  use,  306. 
husband's  estate  to  be  first  applied  to  discharge  incumbrance,  606. 
otherwise,  if  money  raised  to  pay  wife's  debts  due  dum  sola,  606. 
or  if  raised  for  her  private  use,  606. 
or  partly  for  the  use  of  both,  606. 
judgment  against  wife,  no  bar  to  suit  against  husband,  when,  958. 

against  husband  and  wife,  no  bar  to  suit  ag^nst  husband,  when, 
955. 
award  pursuant  to  submission  by  wife,  not  binding  on  husband,  1035. 
submission  by  husband  as  to  wife's  real  estate,  effect  of,  as  against  her, 

1035,  1293. 
deed  of  gift  to  wife,  delivered  to  husband,  valid,  1454. 
scienter  of  wife^  as  to  defect  in  article,  no  evidence  that  husband  knew  it, 
289. 


Digitized 


by  Google 


INDEX.  1663 


I 

IDENTITY 

of  p&rty  executing^  instrament,  when  necessaiy  to  be  proved,  1301  to  1808. 
presumed  from  identity  of  name,  when,  1301, 1302. 
that  party  executinf^  is  the  attesting  witness,  not  pietomed  from 

identity  of  name,  1293. 
directory,  whether  evidence  on  question  of,  1164. 
of  correspondent,  as  party  executing  instrument,  when  to  be  shown,  824. 

presumed,  when,  1324. 
of  property  stolen,  how  proved,  427,  545,  6. 

witness  not  able  to  assign  a  reason  for  his  opinion,  427. 
proved  by  circumstances,  427.  | 
IDIOTS, 

incompetent  witnesses,  60. 
ILLEGITIMACY.    See  tit.  Baaiardy, 
INCOMPETENCY.    And  see  tit.  Ck>mpeUney,  mtneaa, 

of  witness  from  want  of  understanding,  60,  61,  1502. 

from  defect  of  religious  belief,  62  to  64,  1502,  8. 

from  infamy,  64  to  67,^45,  890,  1,  898,  1503,  4.    And  see  tit 

Infamy. 
from  bterest,  81  to  134.    And  see  tit.  Interest, 
from  being  party  to  suit,  184  to  147.    And  see  tit.  Party, 
from  being  husband  dr  wife  of  party,  147  to  158.    See  tit.  J/«'  • 

band  and  Wife. 
from  being  party  to  instrument,  70  to  81,  1513. 
from  slavery,  59,  60,  1502. 
juror  not  competent  to  iimpeach  verdict,  59. 
judge  constituting  entire  court,  incompetent,  59. 
other  causes  of  incompetency,  59. 
witness  not  incompetent  to  impeach  his  own  act,  70,  1. 
party  cannot  object  the  Incompetency  of  his  own  witness,  730,  1576 
must  be  proved  by  party  objecting,  58,  266,  477,  706,  1501. 
objection  when  and  how  to  be  taken,  256,  7,  706  to  710,  1557,  8. 
how  removed.    See  tit.  Competency ,  Infamy,  Interest,  fVitneee, 
INCUMBRANCE, 

act  of  acquiring,  when  an  exting(rishment  of,  301,  2. 
when  a  pttrclibse'of,  801,  2. 
INDENTURE  OF  APPRENTICESHIP.    See  tit.  Jlpprentke. 
INDICTMENT, 

averment  in,  when  not  necessary  to  be  proved.    See  tit.  Evidence,  pi  3. 
for  one  olfence,  jcdry  may  convict  of  another,  when,  497,  8. 
trial  or  discharge  under,  bai^  toeoiid  prosecution,  when.    See  tit.  Acquit' 
tal,  Conoiction* 
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INDICTMENT— coiittntitti. 

allegation  of  indictment  found,  how  proved,  1063. 

copy  of,  not  to  be  had  by  defendant  without  order  of  court,  when,  1166,7. 

rule  as  to  allegations  in  respect  to  time  of  o£fence,  533. 

as  to  allegation  in  respect  to 'place  of  offence,  538,  9. 
in  what  county  to  be  tried,  538,  9. 
defects  in,  when  to  be  disregarded,  539,  540. 
INDORSKMENr, 

parol  evidence  to  add  to  or  explain,  admissible,  when,  1473. 
usage  admissible  to  affect  terms  of,  when,  1411,  1412. 
INDUCEMENT, 

averments  which  are  merely  inducement,  rule  as  to  proof  of,  501  to  508« 
INFANCY, 

replication  of  new  promise  to  plea  of,  admits  infancy,  450. 
INFANT, 

competent  witness,  when,  61,  1502. 
how  far  credible,  61,  1502. 

admission  or  confession  by,  evidence  against  himself,  162>  232,  3. 
admissible  in  criminal  and  civil  cases,  162,  232,  3. 
credibility  of  his  admissions  or  confessions,  162,  232,  3. 
to  be  corroborated^  when,  232,  3t 
representing  himself  of  full  age,  and  thus  obtaining  credit,  concluded  fiDor 

setting  up  infancy,  207. 
instrument  executed  by,  void,  1450,  1459. 
may  release  witness,  1559, 1561. 
INFAMY.    See  Ut.  Convictum. 

conviction  of  infamous  crime  renders  convict  incompetent,  64, 1508,  4. 
effect  of  conviction  by  foreign  court,  or  court  of  another  state,  64, 
745, 890,  1, 898. 
what  crimes  incapacitate,  64, 1503. 

rule  as  to  conviction  abroad,  64,  745,  890,  1. 
proof  of  judgment  necessary,  65,  1064,  1212.    See  tit  Conviction. 

rule  as  to  conviction  abroad,  64,  745,  898. 
secondary  evidence  of  conviction,  when  admitted,  65, 543, 1064, 1067. 
witness'  testimony  admitting  conviction,  does  not  disqualify,  65. 

how  far  credit  affected  thereby,  65,  745,  891. 
competency,  how  restored  after  conviction,  65  to  67, 1504. 
by  pardon,  66, 1504.  .  See  tit  Pardon. 
by  suffering  punishment,  65,  6,  1504. 
credit  of  witness,  after  restoration,  745. 
convict  not  incompetent  to  make  affidavit  to  resist  motion,  65. 
or  to  found  motion,  65.  « 

or  to  obtain  sureties  for  the  peace,  65. 
or  to  procure  order  to  hold  to  bail,  65. 
or  to  testify  against  convict,  for  ofifonc«  commitlad 
in  prison,  64. 
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IVFAMY-^amtinued. 

of  attesting  witness,  renders  proof  of  hand-writing  admissible.    See  tit 
Attesting  Witness, 
INFERIOR  COUR'J\    And  see  tit.  Jadefnmla,  decrees  &c. 
what,  905,  6,  946,  6  to  949. 

superior  court  regarded  such,  in  the  exercise  of  summary  powers, 
when,  946,  959,  1013.^ 
judgment  or  decision  of, 

admissibility  and  e£fect,  same  as  in  respect  to  judgments  &c.  of  supe- 
rior courts,  825,  946,  et  seq.,  972,  et  seq.,  1102. 
to  proTe  res  judicattB^ 

considered  in  reference  to  parties  &c.,  972,  et  seq. 

in  reference  to  subject  matter,  946,  et  seq. 
to  prove  rem  ipsanii  978,  et  seq. 
presumptions  as  to, 

jurisdiction  not  presumed,  305,  1013,  1104. 
regularity  presumed  after  jurisdiction  shown,  304,  5,  1014. 
rule  on  certiorari,  appeal  &c.,  987  to  989,  1014. 
examinable,  how  far> 

directly,  as  on  certiorari,  appeal  &c.,  987  to  989. 

collaterally,  not  assailable  for  mere  error  &c.,  946,  et  seq.,  988, 

et  seq. 
but  may  be  for  want  of  jurisdiction,  987,  8,  et  seq. 

want  of,  in  respect  to  subject  matter,  993  to  997. 
in  respect  to  parties,  997  to  1000. 
in  respect  to  process,  1000  to  1002,  1007,  & 
in  respect  to  mode  of  constituting  court,  and 
the  qualification  of  its  members,  1003,  4. 
in  respect  to  time  and  place  of  holding  court 

&c.  1003,  1104,  5. 
in  respect  to  other  matters,  1002. 
consequences  of  want  of,  in  respect  to  parties  and  oth- 
ers, 1004,  et  seq. 
consent  confers  jurisdiction,  when,  1024,  5. 
appearance  confers  jurisdiction,  when,  1024,  5. 
proceedings  of,  should  appear  by  writing,  869, 1012,  1013. 
when  valid,  though  not  in  writing,  1012,  1013,  1106,  7. 
presumed  in  writing,  when,  1113. 
vaUd,  though  informal,  869,  870,  1012. 
proof  of, 

jurisdiction  must  be  proved,  305,  906,  1013. 
recitals  in  proceeding^,  how  far  evidence  of  jurisdictional  and 
other  facts,  1014  to  1016,  1104.    * 
«  entries  in  books  &c.  evidence,  1104,  5. 

entries  must  be  official,  1105,  6. 
court  held  by  justice  of  the  peace.    See  tit.  Justice's  Cowrt. 
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INFERIOR  COUMT^-con*ffi««J. 

court  martial.    See  tit.  Cowfi'MarHal. 

court  baron.    See  tit  Court-Baron. 

court  of  speciat  fessions  or  inferipr  criminal  court    Sea  tit  JudgmtMa^ 

decrees  Sec. 
decisions  io  Taiious  summary  proceedings.    See  tit  JudgmenlB,  it- 

creea  See. 
of  another  state,  proceedings  in,  how  autlienticat^d,  1125, 6»  et  seq.    And 
see  tit  Justiee'a  Court,  Judgments,  decrees  ^c. 
iNFORMER, 

when  competent  witness,  252,  1556. 

rule  where  informer  entitled  to  reward  or  penalty,  252,  1556. 
rule  where  he  is  interested  a?  to  costs,  1556. 
rendered  competent  by  release,  ^hen,  252,  3,  261,  2,  267. 
INHABITANTS 

of  state,  competent  for  state,  254. 

of  municipal  or  quasi  corporations,  competent  for  town  &c.,  when,  93, 

126,  139,  140,  253,  4,  1541,  2.    See  tit  Corporation. 
interested  in  same  custom  or  easement,  whether  competent  to  support  it, 
88,  9,  108,  254,  264, 1519, 
release  by,  when  not  efiectui^  to  restore  competency,  267. 
declarations  or  admissions  by,  not  evidence  against  town  &c.    168.    Aad 
see  tit  Corporation^ 
INi^UISITlON, 

by  poroner,  940,  1. 

of  escheat,  effect  of,  941. 

by  jury  under  landlord  and  tenant  law,  effect  of,  942. 

by  appraisers  under  turnpike  law,  942,  3. 

of  lunacy,  evidence  qf  lunacy  of  grantor  in  a  deed,  942. 

finding  grantor  a  lunatic  prior  to  inquest,  evidence  of  lunacy  dur- 
ing that  time,  942. 
evidence  against  strangers,  942. 

not  evidence  of  lunacy  if  it  only  find  him  *'  incapable  of  manag- 
ing his  affkirs,"  942. 
prima  facie  evidence  only,  against  strangers,  942. 
effect  of,  how  rebutted,  942. 
conclusive  in  favour  of  lunatic,  when,  942. 
post  mortem,  1097. 

by  sheriff^s  or  constable's  jury,  on  question  of  property,  943.  ' 
not  conclusive  on  question  of  property,  943. 
finding  property  out  of  defendant,  entitles  officer  to  indemnity,  943. 
duty  of  officer  on  indemnity  tendered,  948. 

finding  property  defendant's,  evidence  to  show  officer  did  not  set 
maliciously,  943. 
ancient,  may  be  read  without  producing  coofimission,  1097. 
INSANITY 

renders  person  incompetent  witness,  60,  1508. 
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INSANITY— conlimM(<. 

inquiiitioil  of  lunacy,  evidence  of.    See  tit.  InquiBUion. 
letter  of  gaardianship,  on  ground  of,  evidence  of  insanity  of  ward,  867. 
opinion  of  witnesses  on  question  of,  when  admissible,  769,  et  seq.    And 
see  tit  Attesting  Witness. 
INSOLVENT, 

debtor,  when  a  competent  witness,  116,  118, 1641. 
creditor  of,  when  incompetent,  118,  1640. 
partner  of,  when  incompetent,  1640,  1. 
INSOLVENT  DISCHARGi;:, 

discharge  or  certificate,  conclusive,  when,  826,  866,  6,  979,  999,  lOW, 

1020, 1064,  6. 
jurisdiction  must  appear, 

acquired  by  papers  importing  jurisdictional  facts,  1020,  1. 
surrender  within  time,  to  be  shown,  when,  1002. 
petition,  1002,  1016,  1020. 
insolvent's  residence  in  county,  1002. 
notice  to  creditors,  999,  1002. 
appearance  of  creditor  to  oppose,  will  not  confet  jurisdictiun,  1024. 
creditor  receiving  dividend,  estopped  from  alleging  want  of  jurisdiction, 

1024. 
adjudication  as  to  jurisdictional  facts,  conclusive,  when,  1020,  1061. 

not  conclusive,  when,  997,  999. 
proofof,  1051,  2,  1064,6. 

recitals  and  statements  in  dbcharge  or  certificate,  when  conclusive,  1020, 
1061,  2. 
not  conclusive,  when,  997,  999,  1016. 
INSPECTION 

of  indictment  in  cases  of  felony  or  misdemeanor,  1166,  7. 

how  obtained,  1166,  7. 
of  justice's  proceedings,  1167,  8. 
of  bishop's  registry  of  presentation,  1168. 
of  parish  books,  when  granted,  1168,  9. 
of  books  of  a  bank,  1168. 
who  may  inspect,  1168. 
«  inspection,  how  obtained,  1170. 

of  private  writings.    See  tit.  Production  of  Writinga, 
INSPECTOR 

of  leather,  marie  t)r  certificate  of,  not  conclusive  as  to  quality)  1061. 
of  ashes,  certificate  of,  how  far  evidence,  1046,  7. 
not  evidence  as  to  title^  1046,  7. 
INSPEXIMUS, 

what,  1069. 
INSURANCE, 

company  chargeable  with  knowledge  of  facts  contained  in  newspaper, 

when,  294. 
lists  at  Lloyd's,  evidence  of  knowledge  by  insurers,  when,  1164. 
Vol.  L*  208 
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INSURANC£*-con«tnue^. 

•vid«no€  of  knowIe<^e  bf  iD8iirad»  whe«,  UK 
policy  of.    Soe^tit  PoUoy  of  Inswancg. 
INTENTION     . 

of  written  instrument,  how  aacertained  by  evidence  dmnde.    See  tit  Pt- 

rol  Ikndenee, 
allegation  of,  in  cruninal  CMses,  how  to  be  proved,  500. 
whole  intent  chan;ed,  not  material,  when«  600. 
INTEREST, 

whether  witness  interested,  a  question  for  the  court,  58,  1601. 
When  question  may  be  submitted  to  jury,  58,  1501. 
rule  where  interest  doubtful,  58,  1501.    See  tit.  Comf^ency. 
receiving  improper  evidence  on  questiim  of,  no  gromid  for  new  triil, 

when,  1501, 1558,  a    And  see  tit  Competmcy, 
court  deciding  against  weight  of  evidence,  whether  rround  for  new 
trial,  1501. 
not  proveable,  by  showing  what  witness  has  said,  258,  707, 1559. 

but  may  be  proved  by  declaintiens  of  pai^  calUwr  him, 
258,1559.  ^ 

nature  of,  which  qualifies, 

must  be  in  favour  of  party  calling  witness,  81,  1520. 
mvst  be  a  direct  legal  interest  in  the  event  of  suit,  92  to  96,99,  I5S1, 
etseq. 

where  verdict  or  decision  may  aflbct  witness,  93,  4,  99  lo  109, 123, 

4, 1581  to  1536. 
witness  interested  in  fund  to  be  affected  by  suit,  93,  4, 114  to  119, 

1516,  1589  to  1541. 
interested  as  husband  or  wife  of  one  to  be  affected.    See  tit 

IfuBband  and  Wife. 
interested  as  joint  debtor  or  partner  not  sued,  82, 3, 110, 

111,  112,  113,  133,  266,  1618,  1590, 1,  ISaj,  8. 
interested  as  to  costs,  94,  110,  111,  118,  114,  264,  5, 1534 
rule  as  to  real  but  not  nominal  party,  assigning  or  leleai- 
ing  his  interest,  264,  5,  1565  to  1567. 
entitled  to  receive  his  pay,  out  of  avails  of  suit,  119, 1515. 
bound  to  refund  or  not,  according  to  event  of  suit)  119/ 

1531,  2,  1536. 
interested  to  discharge  his  debt  with  goods  in  question,  199 

to  122,  1522  to  1525. 
interested  in  title  to  be  affected,  122,  8,  4,  1582. 
interested  to  protect  possession,  128, 1535. 
interested  in  respect  to  mesne  profits,  1535. 
interested  as  party  to  negotiable  paper,  181  to  138, 1518, 

1545  to  1548. 
interested  as  party  injured  by  oflbnce  on  trial,  969,' 1556. 
entitled  to  estate  on  death  of  prisoner  indicted  for  capitd 

ofifence,  1584,  1661. 
entitled  to  reward  or  penalty  on  conviction,  252, 1650, 7« 
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I  STEREST^corUinued, 

witness  not  disqualified  by  a  mere  interest  in  the  question,  81,  86. 
examples,  86  to  91,  1511,  1512, 1514,  et  seq. 
nor  by  interest  against  party  calling  him,  81. 

examples,  81  to  84,  1520. 
nor  by  remote  or  contingent  interest,  92. 

examples,  92  to  96,  126,  1344,  1514,  et  seq. 
nor  by  ideal  interest,  or  one  resting  in  honorary  obligation,  98, 
99. 
examples,  1345,  1517,  1519,  1520,  1531. 
nor  by  interest  atisirlg  from  void  contract,  when,  85,  1517, 1519, 
1520. 
examples,  1519,  1520. 
nor  by  strong  bias,  or  mere  moral  interest,  84. 

examples,  84,  5,  1514,  et  seq. 
nor  by  balanced  interest,  126,  1543. 

examples,  126  to  131,  1518,  1543  to  1545. 
nor  where  verdict  can  only  affect  witness  as  a  remote  vendor,  93, 
106. 
paity  introducing  witness,  cannot  restrict  cross-examination,  by  showing 

his  interest,  730,  1576. 
objection  as  to,  how  and  when  taken  &c.  256  to  259,  708,  9,  1557,  8. 

when  to  be  made  on  taking  testimony  in  the  form  of  depositions, 

256,7. 
when  to  be  made  in  chancery,  257,  708. 

objection  before  auditors,  not  verified,  but  appearing  on  record,  257. 
by  examining  witness  on  voir  dire,  257,  8. 

whether  resort  to  voir  dire  is  conclusive  against  other  modes, 

258,  9,  707  to  710,  1557,  8. 
rule  where  witness  cannot  recollect  as  to  his  interest,  257,  709, 

1558. 
questions  proper  on,  260,  706,  7. 
rule  as  to  secondary  evidence,  not  applicable  on,  260,  709,  710, 

1557. 
when  party  calling  witness  may  put  him  on  voir  dire,  708,  709, 
710. 
by  cross-examining  as  to,  on  general  oath,  258. 

whether  resort  to  this  mode,  is  conclusive  againrt  others,  258, 

707  to  710,  1557,  8. 
secondary  evidence  not  admissible,  710,  771. 
by  proving  interest  independent  of  witness  objected  to,  258,  9. 

whether  resort  to  this  mode,  is  conclusive  against  others,  258,  9, 

707  to  710,  1557,8. 
rule  where  party  objecting,  relies  on  testimony  previously  given, 

259. 
rule  where  party  merely  offers  proof  of  interest,  or  proof  is  over- 
ruled, 709. 
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INTEREST— conlintied. 

objection  as  to  waived,  by  Dot  objecting  in  time,  706,  9. 

by  adoption  of  witness,  by  party  objecting,  7D8, 9. 
objection  as  to  how  remoyed,  or  answered, 

witness  disclosing  same  on  voir  dire,  may  show  it  diichtifed, 
260.  1567. 
even  though  discharge  by  writing,  not  accounted  [for,  260, 
1567. 
disclosed  on  general  oath,  may  be  shown  discharged  by  witnev, 
1569. 
best  evidence  of  dischaige  to  be  produced,  260, 1, 710. 
proved  independent  of  witness'  testimony,  he  is  incompetent  to 

remove  objection,  260,  1569. 
removed  by  release,  when,  and  how,  261  to  272«  1537, 1569,  etteq. 
release  must  be  tendered  before  witoess  has  testified,  261, 
1661. 

witness  having  testified,  may  be  released  and  then  re- 
examined, 261,  1661. 
witness  not  allowed  to  testify  conditionally,  261. 
what  interest  may  be  released,  267,  8,  1660, 1661,  2. 
release  must  be  bona  fide,  272,  1561. 
who  may  release,  and  who  not, 
infant,  when,  1669,  1661. 
prochein  amy,  or  guardian  ad  litemy  1669. 
attorney  or  agent,  when,  269,  1660. 
town  may  release>fficer  by  a  vote,  1660. 
town  officers  cannot,  when,  269,  1560. 
otherwise  where  they  are  parties,  1660. 
executor  or  trustee,  when,  1660. 
covenantee  in  conveyance,  who  has  parted  with  lufl  ia- 

terest,  cannot  release  covenantor,  1660. 
husband's  release  renders  wife  competent,  when,  271 
husband  may  release  covenant  to  wife,  when,  1660. 
one  of  two  partners,  269. 

joint  owners,  269. 
must  be  person  to  whom  witness  or  party  directly  lis* 
ble,  267,  8. 
form  of  release,  267,  8,  1660,  1. 
release  valid,  though  given  without  actual  considerttioD, 

1561. 
release  need  not  be  actually  delivered  to  releasee,  272, 1561. 
filed  with  court,  261,  1661. 
release  of  husband,  delivered  to  wife,  261, 1661. 
release  to  be  proved  by  best  evidence,  260,  1. 
otherwise  on  voir  dire,  260,  709,  710. 
not  objecting  at  trial,  waives  right  to  object  afterwiid, 
264. 
release  of  witoess  puts  an  end  to  suit,  when»  268. 
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INTEREST— «m<wiu«i. 

inability  to  procure  release,  no  ground  for  putting  o£f  trial 
nor  for  new  trial,  261. 
of  legatee,  removed  by  payment,  when,  115,  117,  264,  1569. 
of  feme  coyert  distributee,  not  removed  by  producing  receipt  of 

husband,  when,  1568. 
of  endorsee,  removed  by  striking  out  name,  when,  264. 
of  bail  or  surety,  by  substituting  others,  270,  1,  1570* 
by  surrender  of  principal,  271. 
by  deposit  of  money,  271. 
of  guarantor,  removed  by  surrender  of  guaranty  &c.,  264,  1569. 
counsel  having  possession,  authorized  to  surrender, 
268. 
of  widow,  distributee  or  legatee,  removed  by  acceptance  of  spe- 
cific legacy,  when,  1568. 
by  renunciation  of  interest  under  will  &c.  1569. 
removed  by  discharge  under  insolvent  act,  264,  1568. 
by  statute  bar  of  witness'  liability,  264, 5. 
by  witness'  assigning  his  interest  in  subject  matter,  264, 
5,  1565,  6,  et  seq. 
party  in  interest  but  not  named  on  record  assigning 
interest,  265,  1565  to  1568. 
must  pay  or  deposit  costs*  when,  265,  1566  to 

1567. 
bond  of  indemnity  to  assignee  sufficient,  when^ 
1566. 
others  rendered  competent  by  assignment,  when, 

and  when  not,  264,  5,  1564  to  1569. 
rule  as  to  consideration  of  assignment,  1566. 
whether  interest  arising  from  tort,  is  assignablOi 

265,  1565, 1567. 
assignment  not  actually  delivered  to   assignee, 
1567,  8. 
assent  of  assignee,  presumed,  when, 
1567. 
witness  expecting  re-assignment,  1565, 
by  indemnity  against  witness'  liability,  265,  1565  to 
1569. 
indemnity  by  deposit  of  money,  265, 1565  to  1569. 
by  bond,  when  allowed,  1566,  1569. 
rule  as  to  bail,  270, 1, 1570. 
by  changing  direction  of  interest  against  party  calling 

witness,  1562. 
by  balancing  witness'  interest,  1562. 
by  reducing  interest  to  a  mere  remote  or  moral  interest, 

1562,  1566. 
by  endorsement  of  witness'  name  on  record,  under  stat- 
ute, 1569.  I   ▲   "^ 

Digitized  by  CjOOQ  It: 


1663  index: 

INTER£ST-.eonttnti«^. 

by  fraudalent  denial  of  witaets'  interest,  whereby  be  is 

sworn,  265. 
by  other  acts  amounting  to  an  estoppel  tn  pai$,  1567. 
no  ground  for  excluding  witness  called  as  to  facts  prelinunaiy  to  Kcon- 

daiy,  endence,  133, 138, 
1197. 
to  prove  notice  to  produce, 

138,  1197,  1346. 
to  prove  search,  loss  Itc.  of 
writing,  138,1218,1231,2, 
ia46. 
to  prove  enquiry  for  attesting 
witnesi,  138, 1298,  1346. 
witness  not  to  deprive  party  of  his  testimony,  by  voluntarily  taking  an  in- 
terest, 272  to  275,  740,  1,  1570, 1. 
especially  where  party  objecting  aided  giving  witness  an  interest^ 

272  to  275, 1570,  1. 
rule  in  criminal  cases,  1509,  1. 

rule  where  interest  honestly  acquired,  273  to  275,  1571. 
rule  as  to  knowledge  acquired,  after  witness'  interest,  740, 1. 
attesting  witness  interested,  instrument  how  proved.    See  tit  jfUaiin§ 

acquiring  interest  bona  fide,  subsequent  to  attestation,  1265  to  1288, 

1570. 
party  not  allowed  to  prove  instrument,  if  he  has  given  witness  an  in- 
terest, 1266,  7,  1571. 
declaration  against,  when  evidence.    See  tit  Declarations,  Heanat/. 
INTERPRETER, 

witness  testifying  in  a  foreign  language,  should  do  so  through  interpreter, 

61,718. 
proper,  where  deaf  and  dumb  witness  testifies  by  signs,  718. 
form  of  oath  to,  706. 

between  attorney  and  client,  privileged  from  testifying,  when,  280. 
INTERROGATORIES. 

to  witness,  attached  for  disobeying  subpoena,  4,  5. 
depositions  on.    See  tit.  Depoiiiums. 
ISSUE, 

evidence  to  be  confined  to  points  in,  428  to  475.    See  tit.  Evidence,  pi.  l- 
affirmative  of,  to  be  proved,  475  to  491.See  tit.     Onus  Probandi,  EmdeHee, 

pi.  2. 
substance  of,  alone,  need  be  proved,  491  to  540.    See  tit  Enndenee, 

pi.  3. 
granted  by  court  of  equity,  what  papers  to  be  read  on,  933,  4,  1101,  2. 

whether  office  copies  admissible,  1068, 9,  109d,  1102. 
admissions  by.    See  tit    Jdmueion. 
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JOINT-DEBTOK, 

not  sued,  when  incompetent  for  or  against  co-debtor,  88,  101,  2, 112, 113, 

132, 1520  to  1522. 
competency  of,  how  restored,  112,  266, 7,  1537  to  1539. 
admission  by,  when  evidence  against  co-debtor,  170  to  175.    See  tit 

j3dmi$9Um, 
judgment  against  one,  a  bar  to  suit  against  co-debtor,  823,  986. 
JOINT  'WRONG-DOERS, 

competent  witnesses  for  and  against  each  other,  67,  70,  87, 107,  256, 

1511,  1512. 
rale  where  they  are  jointly  sued.    See  tit.  Co- defendant. 
admission  by  one,  when  evidence  against  the  rest,  176  to  180,  588,  9,  604, 

605. 
effect  of  judgment  against  one  of  several,  823,  896. 
JOURNALS, 

of  cong^esi,  how  proved,  1145. 
of  state  senate,  1145. 
JUDGMENTS,  DECRICES  fitc. 

by  default,  effect  of,  in  rendering  defendant  competent  witness,  147,  1553, 
4.    See  tit.  Default,  Co- Defendant. 
effect  of  as  an  admission.    See  tit.  Admission,  Default. 
entered  against  defendant  dead  at  the  time  of  default,  how  far 
valid,  1023. 
jMndered  in  vacation,  or  out  of  time,  void,  when,  1003,  1104,  5. 
verdict  or  trial  alone,  without  judgment,  how  far  operative,  837,  951, 

1013,  1064,  5,  1070, 1. 
judgment  necessary,  when, 

to  prove  fiicts  found  by  verdict,  1070, 1. 

to  shew  witness  incompetent  from  infamy,  64,  5,  1064.    And  see  tit. 

Cmvietiwi,  Infamy.  ' 
to  enable  party  or  officer  to  attack  sale,  for  fraud  against  creditors, 

981,  2, 1011,  1082. 
to  prove  allegation  of  discontinuance  of  suit,  1074. 
not  to  prove  that  a  trial  was  had,  1071. 

not  to  prove  amount  recovered*  in  action  for  indemnity,  1071,  2. 
whether  necessary  to  sustain  plea  of  autrefois  eonviay  or  acquit,  955, 
1063,  4. 
admissibility  and  effect  of, 
must  be  relevant,  971, 

effect  the  same,  whether  pleaded  or  used  as  evidence  merely,  804  to 
810,  971. 
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JUDGMENTS,  DECREES  kc.-HMmtwued. 
to  shew  reijudieatc^ 

rule  as  to,  embraces  all  judicial  decisions  by  persons  aathoiized, 
824,  5. 
extends  to  decisions  of  inferior  as  well  as  nperior 
courts,  824,  5,  946  to  949,  987,  8,  1102. 
1.  Cofuidered  vHth  referenu  to  parties, 

parties  to  be  identical,  bow  far,  803,  811  to  824,  972  to  986. 
rule  in  chancery,  918  to  921 . 
who  treated  as  same  parties,  815  to  817,  973,  984. 
parties  really  same,  but  nominally  diffsrent,  812,  974  to 
976. 
nominaUy  same,  but  really  different,  975. 
who  real  party,  may  be  shown  aUunde,  when,  974  to  976. 
oral  evidence  admissible,  how  far,  975,  6. 
admissibility  and  effect  of,  in  respect  to  privies,  813  to  815, 

824,  918,  919,  973  to  975,  6,  981,  2. 
not  evidence  agamit  stranger,  815  to  818,  972. 
rule  in  chancery,  918  to  920. 
rule  as  to  one  who  might  have  been  heard,  813, 815. 
one  who  might  have  come  in  and  inter|deaded, 

983,4. 
one  who  agreed  to  be  bound,  815. 
against  principal,  how  far  to  a£fect  surety,  816,^  82S, 
984,5. 
surety  of  administrator,  866, 7,  984,  5. 
special  bail,  985. 
against  one  entitled  to  recover  over,  how  far  to  alfect  in- 
demnitor, warrantor  &c.,  816  to  818,  982. 
vendee,  and  vendor,  816,  817,  982,  3. 
assignee,  and  assignor,  817,  983. 
endorsee,  and  endorser,  817. 
constable,  sheriff  &c.,  and  indemnitor,  817,  96^ 
sheriff,  and  deputy,  821,  2,  982. 
sheriff,  and  sureties  of  deputy,  982. 
sheriff,  and  sureties  in  bond  for  limits,  822, 965. 
officer,  and  debtor  escaping,  822. 
sheriff,  and  county,  822. 
principal,  and  agent,  983. 
notice  to  one  answerable  over,  eflBect  of,  816  to  818, 
821,  2,  988,  4. 
whether  notified  or  not,  may  be  shown,  aHiuide^ 
983. 
assignee  not  barred  by  judgment  obtained  without  his  privi- 
ty in  assignor's  name,  975. 
may  maintain  second  suit  in  assignor's  name,  975. 
party  not  barred  by  judgment  fraudulently  obtained  in  liis 
n^nm^  975. 
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state  not  barred  by  suit  fraudulently  institutedi  to  screen  of- 
fender, when,  837,  959,  975. 
evidence  against  one  justifying  under  party,  when,  812,  813. 
not  evidence /or  one  not  bound  by,  818,  824,  976. 

especially  not,  for  one  a  witness  in  first  suit,  819>  850, 

976. 
rule  in  chancery,  919. 

against  wife,  no  bar  to  suit  against  husband,  958. 
against  husband  and  wife,  no  bar  to  suit  against  hus'* 

band,  when,  955. 
defendant  as  to  whom  judgment  is  void,  shall  not  use  it, 

966. 
admissible  for  one  not  a  party,  to  shew  bar  by  actual 

satisfaction,when,823, 
985,6. 
to  shew  bar  by  election 
of  parties,  266, 7, 823, 
958,  978. 
to  shew  bar  by  merger, 
when,  823,  958,  978. 
Unsatisfied,  no  bar  as  against  others,  when,  823,  829, 
985,6, 
no  bar  to  suit  against  joint  wrong-doer,  823) 

986. 
against  principal,  no  bar  aa  to  surety,  985. 
rule  as  to  joint  contractors,  266,  7, 823, 986. 
as  to  joint  and  several  contractors,  985, 

986. 
as  to  persons  severally  but  not  jointly 
Hable  for  tort,  823,  4,  978. 
atrict  identity  of  parties  not  always  requisite,  811,  919,  976. ' 
evidence  between  others,  where  reputation  admissible,  when, 
819,820. 
lo  corroborate  presumption  of  grant  of  highway,  819. 
on  question  of  pedigree,  820. 
not  on  question  of  partnership,  824. 
on  question  of  public  right,  819,  851. 
3.   Caruidered  tct^A  reference  to  subject  matter. 

must  relate  to  same  subject  matter,  826  to  850,  955,  et  seq. 

conclusive  on  all  matters  within  issue,  830,  838  to  840,  957* 

rule  as  to  matters  excluded  by  issue^  839,  840,  955,  6| 

1103. 

conclusive  on  point  essential  to  first  finding,  826,  845,  847, 

8.  957, 8. 
conclusive  if  demand  submitted,  though  disallowed,  when, 
842,  952,  1103. 
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disallowed  for  want  of  proof.  842,  965. 
not  a  bar,  if  demand  not  due  at  fint  suit,  885,  9SH 
1102,  3. 
otherwise,  if  dae,  though  rejected  m  not  doe,  952, 
967,  1102,  8. 
not  a  bar,  if  right  to  sue  not  perfected  at  fifvt  suit,  836. 
notice  not  having  been  given  them  but  given  ate, 

835,  1102,  3. 
otherwise,  if  notice  given,  and  paity  neglected  to 
prove  it,  1102,  3. 
whether  barred,  if  offered  and  improperij  rejected,  842, 
965,  967,  1103. 
conclusive  as  to  jurisdictional  facts,  when,  979,  960, 993»  4, 

1016  to  1023. 
conclusive,  though  object  of  suits  not  identical,  827, 8, 844. 
and  though  form  of  action  di£forent,  828,  960. 

judgment  in  trespass,  ban  assumpsit,  when,  828. 
bars  detinue,  when,  828. 
bars  trover,  when,  960. 
in  trespass  q.  c.  fr.,  ban  suit  for  mesne  profits,  960. 
in  suit  for  mesne  profits,  no  bar  to  trespass  for  in- 
jury to  premises,  850. 
in  replevin  (for  goods  distrained,  ban  suit  for  ex- 
cessive distress,  960. 
in  case  for  excessive  distress,  ban  statute  remedy 

for  double  value  of  goods,  960. 
in  trover,  ban  other  suits,  when,  829,  842,  960. 
for  double  rent,  against  tenant  holding  over,  but 

other  remedies,  when,  843. 
in  case,  ban  trespass  &c.,  when,  829. 
in  case  for  harboring  apprentice,  ban  assumpsit  for 

his  services,  960. 
in  assumpsit  for  his  service,  ban  case  forhaibor- 

ing  him,  960. 
in  covenant,  ban  action  for  fraud,  when,  829, 841 
decree  in  equity,  concludes  at  law,  when,  826,  7,  915 

to  923. 
judgment  at  law,  concludes  in  equity,  when,  827,  949, 
950,  955,  964. 
conclusive,  though  pleadings  in  fint  suit  general,  when^844 

to  848,  971. 
and  though  issue  in  fint  suit  embraced  other  matisn,  844  to 

848,971. 
conclusive  as  to  matter  of  defence  to  fint  suit,  when,  829  to 
834,  960  to  964. 
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whether  brought  forward  there  or  not,  880  to  884»  961 

to  964, 
not  if  offered,  objected  to,  and  rejected,  when,  965, 

967, 1103. 
^e  as  to  8et-off  or  croM-claim,  831,  962,  3, 1108. 
election  to  use  croM-claim  in  fint  suit,  bars  action  for 
it,  967, 1108. 
where  part  used,  whole  barred,  967. 
defence  at  law,  barred  in  equity,  when,  949,  950,  964. 
in  ejectment,  conclasiye,  when,  827,  849.    See  tit.  i^eet^ 

ment, 
in  tresspass  q.  c.  fr.,  conclusive  as  to  title,  how  far,  848, 

1108,  4, 
where  part  of  subject  matter  tried  or  submitted, 
if  indivisible,  whole  is  barred,  842,  965  to  967. 

otherwise,  if  offiored,  objected  to,  and  rejected, 

842,  965,  1108. 
what  indivisible,  842,  3,  965  to  967. 
rule  as  to  claims  ex  deUeto,  842,  3. 
trover,  842. 
trespass,  848. 
rule  as  to  claims  ex  contractu,  842,  8,  965  to  967. 
entire  contract  to  pay  money,  842,  966,  7. 
^  account,  all  due ,  842,  8,  965  to  967. 

separate  receipts  of  money,  965,  6. 
separate  payments,  966,  7. 
separate  delivery  of  articles,  966,  7. 
contract  to  pay  by  instalments,  843,  966. 
continuing  indemnity,  843,  966. 
rale  as  to  damages  arising  since  first  suit,  848, 966, 
967. 
as  to  damages  accrued  befora,  but  not  con- 
sidered in  first  suit,  829,  842,  3. 
decree  for  divorce,  bars  second  suit  for  alimony, 

966. 
part  of  claiBi  used  by  way  of  defence,  ban  action 

for  residue,  967. 
rule  as  to  penalties,  969,  1005. 

as  to  crimes  or  misdemeanors.    See  tit.  Je- 
guittaly  Conviction, 
if  subject  matter  divisible,  judgment  no  bar  as  to  part 
not  submitted,  842,  3,  965  to  970. 
barred  by  suffering  general  verdict  to  pass  on  whole 
case,  when,  842. 
if  submitted,  though  disallowed,  843,  965, 
967,  1103. 
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■everance  of  subject  matter  to  give  inferior  court  JBiif- 
diction,  965,  6. 
not  conclasiye  if  point  or  matter  not  identical,  wIicd,  8S6, 
955. 
decree  in  equity,  not  conclusive  at  law,  when,  826, 915 

to  923. 
judgment  at  law,  not  conclusive  in  equity,  when,  8S7, 

949,  950,  955,  6,  964. 
in  action  as  to  realty,  no  bar  as  to  title  since  acqoiied, 

848,  955. 
in  writ  of  right,  no  bar  to  tenant's  claim  of  easement, 

955. 
for  damages  in  disseizin,  no  bar  to  claim  for  prior  rent, 

955. 
for  erecting  nuisance,  no  bar  to  suit  for  its  coi^uanee, 

819,  956. 
for  freedom,  concludes  only  as  to  services  since  suit 

commenced,  956. 
in  ejectment,  concludes  only  as  to  right  of  poneinoD 

since  demise  laid,  828,  849,  850. 
in  forcible  entry,  not  conclusive  in  ejectment,  956.  Ses 

tit  EjeetmmU, 
for  defendant,  on  original  demand,  no  bar  to  suit  on 

subsequent  promise,  when,  956. 
for  one  instalment  due,  no  bar  to  suit  for  instalmtat 

since  accruing,  843,  966. 
for  one  breach  of  continuing  indemnity,  no  bar  u  to 

subsequent  breaches,  843,  966. 
rule  in  criminal  cases.    See  tit.  Owwtctum,  Jcqmittd. 
not  a  bar,  unless  it  merges  demand  sued  on,  958. 

judp;ment  on  collateral  security,  no  bar  to  suit  on  ori- 
ginal claim,  958,  986. 
judgment  not  merged  in  judgment,  958. 
other  examples,  958. 
not  a  bar,  unless  judgment  on  the  merits,  when,  827, 884  to 
837,  951,  2. 
rendered  because  of  defect  in  proceedingB,  837, 

884,  5. 
upon  demurrer,  835,  952. 
discontinuance,  836,  II02. 
withdrawal  of  part  or  whole,  842,  952,  965,  I1(NL 
retraxit,  836,  952,  3. 
nonsuit,  836,  7,  951,  2. 
reversal,  826,  952. 
because  right  to  sue  not  perfected  by  notice,  885. 
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a  bar,  if  notice  giFen,  but  proof  of  it  omit- 
ted, 1102, 3.  ' 
because  demand  not  due,  835,  842,  952. 

alwr,  if  really  due,  though  rejected  as  not 
due,  953. 
becaote  of  temporary  ditability  of  plaintiff,  885. 
<liimiisal  in  equity,  no  bar,  when,  826,  916. 
otiierwise  if  on  the  merits,  916. 
rule  in  eriminal  cases,  963  to  955.    And  see  tit  jStcquit' 
teU,  CofwietUm, 
on  noUe  proiequi,  no  bar,  958. 

otherwise  if  jury  impannelled,  958. 
^dismissal  without  trial,  958. 
retraxit,  953. 
indictment  quashed,  958. 
on  demurrer,  958. 
plea  in  abatement,  958. 

discharge  of  prisoner,  through  sickness  kc.  of  juror, 
953,  4. 
through  illness  of  prisoner  or 

court,  958,  4. 
withdrawing  juror,  958,  4. 
right  of  discharging  jiny,  considered,  953,  4. 
acquittal  through  defect  in  indictment,  954,  5. 
becauseof  variance,  no  bar,  when,  885, 954, 5. 
when  a  bar,  954,  5. 
^  pvoTe  Tttn  ipscMi, 

evidence  in  respect  to  strangers  as  well  as  parties  &c.,  815  to 
817,  820  to  8S4. 
to  found  right  of  recovery  over,  816  to  818,  821,  2,  977, 
962,3. 
effect  of,  [where  notice  given  to  indemnitor  &ff,  816, 
617,  821,  2,  963,  4. 
in  deraigning  title,  822,  8,  920,  978,  986,  7, 1079  to  1081. 
judgment  for  plaintiff  in  replevin  changes  title,  when» 
829. 
in  trover,  when,  829,  966,  7. 
in  trespass,  when,  823,  828,  9, 

986,7. 
in  action  for  goods  sold  &c.,  987. 
decree  imt  admiralty,  823. 
in  chanceiy,  920: 
by  purchaser  under,  822,  8,  920, 978, 1079  to  1061. 
conclusive  for  him,  how  far,  978,  1079. 
may^be  assailed  for  fraud,  when,  and  by  whom, 
854,  5. 
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for  lack  of  jurudictum,  998, 1005, 

1079  to  1081. 
not  for  error  &c.»  978, 1079. 
to  found  proceeding  against  heir,  for  debt  of  ancestor,  9Sl, 

982. 
to  shew  witness  incompetent  from  in^umy,  64, 5. 890, 1.  See 

tit  Iftfamy, 
to  found  prosecution  for  perjuiy,  822. 
to  shew  witness  testified  diflforently  on  former  trial,  822. 
to  prove  suit  duly  prosecuted,  817. 
to  prove  principal  convicted  in  prosecution  against  aocss- 

soiy,  820,  978.    Sec  tit.  jiccessory. 
to  prove  prosecution  ended  in  action  for  malicious  prosecu- 
tion, 801,  2,  852. 
evidence  of  probable  cause,  when,  832,  862,  987. 
to  shew  fact  of  appointment,  by  court,  977. 
to  enable  party  or  officer  to  attack  sale  for  fraud  agsiait 

creditors,  981,  2,  1011,  1082. 

to  shew  election  to  hold  another  for  claim  now  made,  266, 

7,  823,  968,  978. 

election  to  hold  another  joint  debtor,  266, 7,823, 966. 

election  to  hold  another  for  neglect  &c.,  823, 4, 978. 

to  shew  satisfaction  recovered  of  another  joint  wrong  doer, 

823,  966. 
of  another  co-contractor,  8i$, 
985,6. 
to  protect  officer  or  others  for  acts  connected  with  or  done 
under, 
adjudicating  officer, 

conclusive  for  him,  when,  and  when  not,  822, 973 

to  980,  993,  4,  1005,  et  seq. 
conclusive  as  to  jurisdictional  facts,  when^  979, 

980,  993,  4,  1016  to  102% 
not  conclusive  as  against  charge  of  wilfid  or  co^ 
rupt  conduct,  979. 
ministerial  officer, 

conclusive  for  him,  how  far,  865, 6, 979i^  980, 1005, 

et  seq. 
process  alone  protects  him,  if  fair  on  its  foce,  990, 
et  seq.,  1006,  et  seq.,  1078. 
otherwise,  if  void  on  its  face,  1000,  lOOTj  8. 
assutant  of  officer,  1011. 
party',  surety,  and  others, 

protected  by,  how  far,  865,  979,  990,  994, 999, 

1000,1,2,  1006,  et  seq. 
assailable  for  fraud,  when  and  by  whom,  854tD  866^ 
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how  far  aoswerable  for  lack  of  jurisdiction,  990,  et 

0eq.,  1005,  et  seq. 
declared  void  by  statute,  protects  party  or  attorney, 
when,  980. 
as  a  circumstance,  or  to  found  some  pertinent  inference,  981. 
to  rebut  presumption  of  abandonment  of  title,  824. 
to  shew  claim  not  barred  by  statute  of  limitations,  824. 
to  shew  intent  to  reyoke  a  deed,  824. 
for  rent,  to  shew  relation  of  landlord  and  tenant,  970. 
to  shew  intent  as  to  appropriation  of  payments,  970. 
to  shew  payment  to  another,  and  acquiescence  in  &c.,  981. 
to  rebut  presumed  satisfaction  by  extent,  981. 
to  shew  right  to  iake  toll,  982. 
not  relevant,  when,  982. 
judgment  reversed  or  anested,  no  bar  to  second  suit,  952,  954. 
even  though  collected,  when,  952. 
inttocts  for  acts  under  it,  hew  far,  859,  969. 
judgment  appealed  from,  cannot  be  sued  on,  1002. 

appeal  discontinued,  revives  it,  1102. 
evidence  aliunde,  to  avoid  or  aid  effect  of, 

admissible  to  identify  matters  tried  or  submitted,  887  to  840, 
847,  8,  952,  971,  2. 
to  shew  merits  were  or  were  not  tried,  972. 
to  shew  ground  of  former  decision,  8^,  8,  972. 
to  ascertain  real  parties  or  privies,  974  to  976. 
to  shew  want  of  jurisdiction,  when,  799,  800, 1,  990, 
et  seq.    See  tit  Juriadieiion, 
not  admissible  to  contradict  record,  799,  889,  840,  1069,  1070. 
See  tit  Mecord, 
nor  to  give  nonsuit  the  effeict  of  a  judgment  on  merits,  886, 7» 
'  nor  to  shew  matter  tried,  which  first  issue  excludes,  839, 840| 

955,6. 
nor  to  show  Iraud  or  irregularity,  when,  826,  890,  854,  946 
to  951,  982. 
rule  as  to  strangers,  854  to  856,  959,  975,  981,  2. 
proof  of  judgments  of  courts  of  record, 

must  appear  from  record  duly  completed,  1072  to  1075. 

rule  for,  or  minutes  of  court,  not  evidence  of,  1063  to  1065, 1072  to 

1075. 
when  judgment-book,  or  docket,  admissible,  1075. 
t»riginal  record,  not  to  be  used,  1078,  1075. 
by  exemplification,  1058,  1078. 
by  examided  copy,  1065. 

how  to  be  compared  &c.,  1065. 
by  effice  copy,  in  same  court,  1068,  9^ 
•evidence  in  another  eauie,  1068. 
by  certified  copy  under  seal,  1058  to  1061. 
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form  and  reqiurites  of  certificate,  1059  to  1061. 
muft  import  copy  of  whole,  when,  1059,  1060,  1098. 
copy  of  a  copy  inadmis«ible,  1065,  6. 
secondary  evidence  of,  adBUsiible,  when,  1066  to  1068, 1074. 
record  lost  or  destroyed,  1066  to  1068. 
how  loss  &c.  proved^  1066,  7,  a 
what  secondary  evidence  admissible,  1066  to  1068. 
satisfaction  or  vacatur  of,  how  proved,  1065. 

ift  criminal  cases,  when  evidence  in  civiL    See  tit  jScquUtd,  Qmmdm, 
of  court  of  exclusive  jurisdiction,  853, 4. 
admissibility  and  eflfect  of,  853,  4. 
parties  need  not  be  identical,  863,  4,  976. 
of  Court  of  Chancery.    See  tit  Chancery, 

of  SuxTogate's  Courts,  Probate  Courts  &c.    Sea  tit  Probate,  Lettert  Tau- 
mentary  and  of  MadnuUratum. 
not  conclusive  of  points  incideataHy  contested,  858. 
for  payment  of  legacy,  proves  will,  and  that  defendant  was  execator, 

864* 
against  validity  of  wiU,  857,  863,  ISflSw 

in  favour  of  wUl,  and  rigbtof  administMtion,  conolusive,  when,  856, 
860,  1. 
as  to  wills  of  perwoalty,  858  to  861,  864,  875  to  877. 
as  to  wills  of  real  estate,  857, 861, 1347,  8. 
foreign  probate,  or  probate  in  another  state,  effect  of,  860, 1, 870  te 
875. 
how  proved,  860, 1,  874,  5,  1120, 1125,  6. 
settling  aceoQAte,  conclusive,  how  far,  864  to  868. 
in  suit  on  probate  bond,  864,  866,  7. 
to  shew  situation  of  esteto,  for  vaaous  purposes,  865,  6. 
concludes  against  item  omitted  as  a  defence,  when,  866. 
concludes  against  allegations  of  mistekes,  when,  867. 
not  evidence  of  payments  beyond  assOs,  866. 
what  partiBs  bound  by,  865  to  868. 
as  to  penons  not  notified,  86fi,  8681 
as  to  inliuits,  865. 
as  to  sureties,  866, 7. 
impeachabte  for  finnid,  w^en,  865. 
for  want  of  jurisdiction,  868. 
ordering  and  confirming  sales  of  real  estete,  863. 
in  respect  to  what  pactiea  admissible,  868, 4. 
jurisdiction  to  be  shown  aifimatifely,  863, 1286. 
petition  for  sale  and  accountiog,  868,  868,  1288. 
how  far  order  of  sale  should  recite  jnindietkiuil  fact%  9At 

868,  9, 1386< 
recitels  in,  whether  evidence  of  jorisdielMmal  Abets,  868, 86& 
sale  not  impeachable  for  inagnlarity  ift«rdar,  863. 
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may  be  impeaclied  for  lack  of  junsdiedon,  863,  868. 

when,  and  how  far,  for  defect  in  proceedings  subsequent  to  order 

of  sale,  868,  9. 
teqaisHes  of  deed  under,  868,  9, 1289, 1291.    See  tit.  Deed. 
delective  sales  under,  when  relieyed  in  chancery,  &c.  868,  9. 
^uld  be  in  writing,  869. 
as  to  form  of,  869,  870. 
may  be  impeached  for  fraud,  by  whom,  865,  870. 

for  want  of  jurisdiction,  863,  868,  870  to  877,  1119,  1120. 
not  for  irregularity,  863. 
of  Admiralty  Court.    See  tit  Admiralty, 
of  Inferior  Courts.    See  tit.  Inferior  Ccurt. 
Justice's  Court.    See  tit  Justice's  Omrt. 
Court-Martial.    See  tit  Cowrt-Martial. 
Court-Baron.    See  tit  Court-Baron. 
Special  Sessions,  or  inferior  criminal  court, 

conviction  by,  bars  second  suit,  when,  887. 
not  if  collusive,  to  screen  offender,  837, 959. 
how  proved,  1042,  3. 
record  should  show  where  oifence  arose,  996. 

in  larceny,  should  show  value  of  articles,  996. 
other  requisites,  1002.    See  tit.  Conviction. 
in  summary  proceedings, 

should  appear  by  writing  in  some  form,  1012, 1106. 
upon  motion  in  the  course  of  practice,  825,  958,  9. 

effect  of,  as  re$  judieatn,  825,  958,  9. 
in  partition,  before  superior  court,  1013. 

jurisdictional  facts  to  be  shewn,  999,  1013. 
by  officer  under  insolvent  laws.    See  tit  Insolvent  Ditdutrge* 
by  persons  taking  private  property  for  public  use,  999.  ^ 
power  must  be  strictly  pursued,  1288. 
notice  to  owner  necessary,  999. 
what  notice  sufficient,  999. 
by  judge,  under  landlord  and  tenant  law,  1002. 

want  of  proper  affidavit,  renders  all  void,  1002. 
conviction  by  justices  on  view.    See  tit  Justice  of  the  Peaee. 
by  President  of  United  States,  calling  out  militia,  1020. 

requisition  alone,  shows  adjudication  as  to  exigency,  1020. 
conclusive  as  to  exigency,  when,  1020. 
by  county  court,  as  to  town  duty  in  repairing  bridges,  825. 

effect  of,  825,  854. 
on  summary  foreclosure  of  mortgage,  99l5,  6. 
by  fence  viewers,  as  to  damages,  1052. 

effect  of,  and  how  proved,  1052. 
by  fence  viewers,  as  to  partition  fences,  1047. 
Vol.  !.•  210 
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JUDGMENTS,  DECREES  &c. 

not  evidence  on  question  of  title,  1047. 
by  officer,  on  habeai  cOTpui.^BSee  dt  HAem  Cmrfmg, 
by  <^cer,  under  naturalization  lawf ,  1018,  lOfl^ 

certificate,  how  far  concluei?e,  1013, 105S. 
by  canvaMen  of  election,  elfect  of,  980. 
by  common  pleas,  as  to  overflowing  lands,  eiEict  of,  825. 
by  commissioners  to  settle  accounts  of  army,  891. 
by  commissionerB  under  Kentucky  occupant  land  law,  959. 
t  by  commissioners  to  adjust  claims  for  pre-emption  &c.  1051. 

invalid,  if  party  not  notified,  1051. 
by  commissioners  of  bankrapt,  effect  of,  891.    See  tit  BmkmfL 
by  commissioners  of  excise,  effect  o£^  891,  980,  991. 

protects  commissioners  and  others,  when,  980,  991. 
by  commissioners  assessing  damages  under  road  law.   See  tiL 

Highway, 
by  overseers  or  commissioners  of  highways.    See  tit  Hiftom* 
by  commissioners  to  settle  boundaries,  elfect  of,  1004. 
by  sessions  as  to  town  lines,  effect  of,  853. 
b}  trustees  of  public  corporation  in  laying  out  street,  996, 7. 

exceeding  authority,  renders  all  void,  996, 7. 

corporation  may  allege  excess,  996, 7. 
by  trustees  or  visitors  of  school,  excluding  teacher,  947. 

concludes  teacher,  when,  947, 1000. 
not  unless  he  was  notified,  1000. 
by  officers  apportioning  or  assessing  tax.    See  tit  Toe 
by  board  of  health,  effect  of,  947. 

adjudging  building  a  nuisance,  concluslTe,  947. 

should  be  in  writing,  1012,  1106. 
ti  Foreign  Courts.    See  tit.  Foreign  Court, 
of  Courts  of  Neighboring  States  &c. 

constitution  and  law  of  congress  in  respect  to,  896, 1125. 
entitled  to  domestic  effect  and  no  more,  897. 

whether  proved  under  law  of  congress  or  not,  899,  IIM,  & 
rule  as  to  decisions  of  criminal  courts,  898^ 

decrees  in  chancery,  900, 1125w 

decrees  of  divorce,  877  to  880,  888  to  890,  900. 

probate  of  wills  &c.,  860,  1,  870  to  875»  876,  7, 1125. 

justices'  judgments,  898  to  900,  905,  6, 1127  to  1129.    See 
tit.  Justice's  Court. 

insolvent  proceedings,  1125, 11^. 

judgments  &c.,  generally,  897. 
domestic  effect,  how  ascertained,  900  to  903, 1134, 5. 
examinable  on  the  merits,  when,  and  how  far,  897  to  900. 
impeachable  for  fraud,  how  far,  855,  898. 


Digitized  by  CjOOQIC 


INDEX.  1676 

JUDGMENTS,  DECREES  kc.—eoniinued, 

impeachable  for  lack  of  jurisdiction,  922,  3. 

in  respect  to  legality  of  court's  origin  and  constitutioiiv 
"908,  4. 
presumptions  as  to,  903,  4. 
in  respect  to  court's  compliance  with  local  law,  as  to  juris- 
diction, 904,  922,  3. 
presumptions  as  to,  904  to  906. 
local  law,  when,  and  how  to  be  proved,  906. 
in  respect  to  state's  power  in  conferring  jurisdiction  upon  tlie 
court,  906. 
OTer  citizens  of  other  states,  906  to  910. 
over  its  own  citizens,  910  to  915. 
over  property  in  other  states,  907  to  911^. 
persons  x^oroing  within  state,  907. 
persons  forced  within  state,  909. 
property  within  state,  907. 
notice  to  persons  necessaiy,  in  order  to  bind  in  per$anam, 
904,  5,  907  to  915,  922,  3. 
in  respect  to  citizens  of  other  states,  907,  et  seq. 
p^sumption  as  to,  904  to  906. 
constructive,  not  suflBlcient,  908,  9. 
must  be  personally  served,  906.  ] 
must  be  served  within  state  where  court  actedi  908. 
in  respect  to  citizens  of  same  state, 
presumption  as  to,  904  to  906. 
constructive,  sufficient  aembUy  if  authorized  by  lo- 
cal law,  910  to  915. 
appearance  confers  jurisdiction,  when,  908,  9. 
statement  of  appearance  in  record,  how  far  conclusive,  800 » 

868,  909. 
jurisdiction  fraudulently  acquired  or  exercised,  898. 
in  divorce  cases,  877  to  880,  888  to  890. 
in  other  cases,  855,  898. 
how  proved,  1125,  et  seq. 

acts  t»f  congress  respecting,  1125. 

what  judgments  &c.  are  within  acts  of  congress,  1126  to  1180^ 

requisites  of  acts  of  congress,  1130  to  1135. 

attestation  of  clerk,  sufficiency  of  &c.,  1130. 
seal  of  courtyll  30,  1. 

certificate  of  judge,  chief  justice,  or  presiding  magistrate, 
1131. 
sufficiency  of,  generally,  1131  to  1135. 
whether  to  be  proved  to  court  or  jury,  1133,  4. 
act  of  congress  does  not  exclude  other  modes  of  proofs  1125,  6. 
judgment  or  decree  presumed  paid,  from  lapse  of  time,  32U. 
how  presumption  repelled,  324. 
bill  to  enforce  decree,  barred  by  lapee  of  time,  835,  348. 
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re-hearing  or  reyiew,  when  barred  by  lapie  of  time,  335. 

motion  to  set  aside  for  irregularity,  when  barred  by  lapse  of  time, 

336. 
void  for  lack  of  jurisdiction,  majr  be  questioned,  though>actedoBfcr 
20  years,  635. 
JURISDICTION.    See  tit.  JudgmmU,  dicreee  ^c. 

want  of,  may  always  be  shown  in  answer  to  judgmlents  ftc.,  800, 1, 826, 
987,  et  seq. 
even  in  opposition  to  record,  when,  789,  800,  909,  1016, 10S3,4 
not  in  opposition  to  express  adjudication  on  jurisdictional  ftd, 

when,  979,  980,  1016  to  1023, 1051,  2. 
may  be  alleged  by  party  who  instituted  the  proceeding,  when, 

996.  7,  1024. 
consequences  of  want  of,  800,  1,  826,  987,  et  seq.  1004,  etseq. 
1021,  2. 
same  in  respect  to  all  courts,  826, 1021. 
of  inferior  courts,  to  be  proved  affirmatively,  305, 905, 6, 1018, 1104,  lOSl, 
1288.    See  tit.  Superior  Court. 
recitals  in  proceedings,  how  far  proof  of,  1014,  et  seq. 
of  superior  courts,  presumed,  905,  6, 1013,  1021,  1104. 

otherwise,  in  respect  to  summaiy  proceedings,  when,  946,  999,  lOlS. 
in  respect  to  amount  or  value  demanded,  or  in  controversy,  996. 
in  respect  to  whether  act  done  in  term,  or  vacation,  1003, 1104,  5. 
notice  to  party  requisite  to  confer  as  to  person,  907  to  915,  996  to  1001. 
consent,  may  confer,  how  far,  1024,  5. 
appearance  and  submission,  when,  908,  9,  1024,  5. 
of  foreign  courts,  and  courts  of  neighboring  states,  896,  903  to  915. 
of  courts  of  chancery,  922,  3. 
of  surrogate's  court,  probate  court  &c.,  860,  1,  863,  867,  8,  870  to  875, 

1119,  1120. 
of  foreign  admiralty  courts,  886,  7.  See  tit  Admiralty. 
of  arbitrators,  1027,  et  seq.    See  tit.  Award. 
JURY.    See  tit  Gtand  Jury. 

discharge  of  defendant,  by  wiUidrawal  of  juror,  no  bar,  952,  3. 
by  discharging  jury,  952,  3. 
rule  in  criminal  cases,  953,  4. 
may  be  discharged  in  civil  cases,  after  trial  commenced,  when,  718. 
right  of  discharging  in  criminal  cases,  with  a  view  to  its  effect  as  a  virtB- 

al  acquittal,  953,  4. 
not  to  determine  questions  of  competency,  58,  1501. 

rule  where  question  depends  upon  intricate  matters  of  fact,  58, 1501. 
See  tit.  Competency. 
not  to  determine  construction  of  writing,  1420. 

rule  where  construction  depends  upon  evidence  aliunde,  1420. 
how  far  to  determine  questions  as  to  foreign  law,  1143,  4. 
how  far  to  determine  effect  of  foreign  judgment,  or  judgment  of  aaotbsr 
state,  1183,  4. 
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how  far  judges  of  the  law  in  criminal  caiet»  IfiOl. 
member  of,  not  competent  to  impeach  Terdict,  69. 
JUST1C£  OF  THE  PEACE, 

judgment  of  court  held  bj.    See  tit  JtutUi^a  Court, 
decision  by,  on  complaint  against  apprentice,  effect  of,  997. 
under  act  respecting  absconding  husband,  997. 

if  husband  has  not  absconded,  proceeding  void,  997. 
convicting  of  riot,  on  view,  994. 

conclusive  as  to  fact  of  riot,  994, 1020,  1022,  3. 
record  of  conviction  not  assailable,  1020,  1022,  8. 
conclusive  as  to  jurisdictional  facts,  how  far,  1020, 
1022,  3. 
convicting  of  forcible  entry,  1013, 1019.    And  see  tit.  Forci- 
ble Entry. 
conclusive  as  to  facts  found,  1019,  1020, 1022,  3. 
record  of,  not  assailable,  1019, 1020, 1022,  3. 
conclusive  as  to  jurisdictional  facts,  how  far,  1018, 

1019,  1022,  3. 
certiorari  served,  ^upenedes  jurisdiction,  1002. 
all  done  after^s  void,  1002. 
condemning  &c.,  property,  under  Bum-boat  act,  1016. 

conviction  conclusive  as  to  character  of  boat,  1016  to 
1019. 
convicting  of  contempt,  979,  993,  4. 

conclusive  as  to  fact  of  contempt,  979,  998, 4. 
protects  justice  from  action,  167,  979,  093,  4. 
where  conviction  took  place  while  justice  not  acting  of- 
ficially, 1003. 
convicting  and  fining  for  small  offiinces  under  statute,  996. 
must  appear  that  defendant  was  brought  before  him, 
998. 
record  of  conviction  by,  evidence  in  favour  of  justice,  157,  1014. 
even  when  drawn  up  long  afler  conviction,  157, 1014. 
recitals  in,  how  far  evidence  of  jurisdictional  facts,  1014,  et  seq. 
JUSTICE'S  COURT, 
judgment  in, 

admissibility  and  effect  of,  946,  7,  et  seq.    See  tit  JudgmaUa, 

decrees  ^c, 
appealed  from,  ceases  its  effect,  1002^ 
discontinuance  of  appeal  revives  it)  1102. 
should  appear  in  writing,  1013, 1106. 

when  effectual,  though  not  in  writing,  1013,  1106,  1106. 
trial  and  submission  alone  without  judgment,  a  bar,  when,  887, 

951,  1018,  1070, 1,  1103. 
nonsuit,  a  bar,  when,  836,  7,  951. 
bow  proved,  1107  to  1116. 
^  secondary  evidence  of,  1112,  1113,  1115. 
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when  void  for  lack  of  jiiritdictioiiy 
as  to  fubject  matter,  998,  et  seq. 

trying  action  of  which  couit  haf  no  cognimica,  990, 

1004. 
exceeding  jariadiction  as  to  amoont,  990. 
disregarding  insolvent  discharge  in  giving  judgment  fcc., 

mere  error,  994. 
rendering  judgment  for  costs  bejrond  statute  allowsace, 
mere  error,  994. 
as  to  person  and  process,  997  to  1002. 

executors  or  administrators,  parties,  1024, 
defendant  exempt  from  jurisdiction,  997. 
not  served  with  process,  or  notified,  998. 
not  served  with  proper  process,  1000,  1,  1008. 
process  irregularlj  issued,  1000, 1. 
process  not  served  by  proper  officer,  999. 
pn>ce8s  not  served  in  a  proper  mode,  999. 
served  out  of  the  state,  999. 
or  out  of  the  officer's  precinct,  1084* 
judgment  confessed  against  party,  by  one  not  aathoiiied« 
998. 
confessed  by  one  of  two  defendants,  against  both, 

976,  980. 
confessed  out  of  court,  960. 
as  to  time  or  place  of  acting,  1003. 

judgment  rendered  in  a  county  or  place  to  which  jiorii- 
diction  does  not  extend,  1003. 
on  confession  taken  out  of  court,  980. 
as  to  qualifications  of  the  justice, 
justice  a  tavern  keeper,  1004. 
or  interested,  1000. 
as  to  other  jurisdictional  requisites,  1002. 

judgment  by  confession  without  requisite  oath  of  defend- 
ant,  980. 
rendered  on  verdict  received  in  plaintifTs  absence^ 
mere  error,  1002. 
consent  will  not  confer  jurisdiction,  when,  1024,  5. 

express  confession  of  judgment  will  not,  when,  1024. 
entries  or  docket  of,  whether  open  to  inspection,  1167,  8. 
of  another  stote,  judgment  in, 

admissibility  and  effect  of,  898,  9,  905,  6. 

whether  wiUiin  constitution,  and  act  of  congress,  898, 9, 1127  to  1189- 

proof  of,  1127  to  1129. 

jurisdiction  not  presumed,  906. 

stetote  under  which  court  acted  to  be  proved,  when,  906, 112B,  9. 
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L.ADIN6.    See  m.BUl  of  Lading, 
I.ANDLORD  AND  TENANT.    See  tit  Leatt. 

summarj  proceeding  before  judge^  under  landlmd  and  tenant  act,  1002. 
want  of  proper  affidavit,  renders  all  void,  1002. 
not  evidence  on  question  of  title,  94^, 
I.ARCENY, 

owner,  bailee  &c.,  to  be  produced,  to  prove  non-consent.  423  to  425. 

when  other  teitimony  admissible,  424,  5,  545, 6. 
finding  property  in  prisoner's  custody »  evidence  that  he  is  the  thief,  when* 
SIO,  425,  6. 
to  be  shortly  after  o£fonce,  if  relied  on  alone,  425,  6. 

rule  where  possession  relied  on  in  aid  of  other  circumstances, 
426. 
finding  at  prisoner's  house,  within  the  rule,  426,  7. 
or  where  prisoner  had  been,  426.]    ~ 
not  per  se  sufficient,  if  others  frequented  place,  426,  7. 
part  of  property  only  found  with  prisoner,  428,  482. 
presumption  from  possession,  repelled  by  evidence  of  good  character, 

427,  8,  459,  460. 
by  otiier  circumstances,  427, 8. 
false  accounts,  and  suspicious  conduct  of  prisoner,  evidence,  810,  426, 

428. 
identity  of  property,  how  proved,  427, 545. 
proof  of  other  larcenies,  inadmissible,  462. 

proof  of  scienter,  in  prosecution  for  receiving  stcAen  goods,  292,  462. 
circumstances  evincive  of,  292. 

other  stolen^goods  found  in  prisoner's  possession,  292,  462. 
buying  goods  in  question  at  reduced  price,  292. 
goods  secreted  by  prisoner,  292^ 
how  rebutted,  298. 
acquittal  of  one  charged  with,  admissible  for  another  charged  wiUi  com- 
pounding offiince,  976. 
but  not  conclusive,  976. 
acquittal  of  receiving  stolen  goods,  no  bar  to  suit  for  larceny  of  same 

goods,  956. 
conviction  of,  bars  suit  for  burglary,  by  same  act,  970. 

record  of,  by  special  sessions,  scould  specify  value  of  goods,  996. 
prosecution  for,  not  barred  by  conviction  for  receiving  same  goods,  956* 

See  tit  Ckmviaion. 
for  stealing  written  instrument,  notice  to  produce  unnecessaiy,  1194. 
may  be  indicted  and  tried  in  anj  county  to  which  thief  carries  goods,  589. 
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rule  as  to  goods  stolen  in  one  state  or  countiy,  and  caniad  into  too- 
ther, 639. 
of  goods  stolen  from  receiptor,  ownership  not  be  laid  in  him,  854. 
LAW.    See  tit.  Statute,  Foreign  Law,  and  Law  of  Another  State. 
LEADING  QUESTION.    See  tit.  Crose- Examination,  Eaamination,  Wkun. 
LEASE.    See  tit.  Tenant,  Use  and  Oceup^aion. 

in  writing,  must  be  produced,  in  order  to  prove  factor  terms  of  tenancj, 

when,  551  to  553. 
written  agreement  for,  tor  be  produced,  when,  and  when  not,  551,  2. 
what  terms  or  incidents  may  be  annexed  to,  by  parol,  1454. 

tenant's  customary  right  to  away-going  crop,  1454, 5. 
to  compensation  for  crop,  1455. 
to  allowance  for  foldage,  1455. 
to  allowance  for  manors  left, 

145&, 
to  allowance  for  seed  and  la- 
bor, 1455,  6. 
to  remove  buildings,  1454^ 
time  of  holding,  may  be  varied  by  custom,  1457, 8. 
rent  due  on,  presumed  paid  after  20  years,  when,  323,  352,  3. 
rule  as  to  quit-rent,  852,  3. 
presumption,  how  repelled,  353. 
covenant  to  renew,  waived  by  tenant's  delay  to  perform  conditions^346. 

tenant  relieved  in  equity,  when,  and  when  noty  346 
right  of  re-entry,  barred  after  20  years,  346. 

when  presumed  waived  from  other  circumstances,  S46l 
regular  re-entry  presumed  from  lessor's  possession,  when,  347. 

length  of  possession  requisite  to  raise  presumption,  347. 
surrender  of,  presumed,  when,  847. 
variance  from  allegation  of,  when  material, 
in  trespass,  430. 
in  avowry  in  replevin,  494,  5. 
LEGATEE, 

competent  for  executor,  when,  115. 
not  competent,  when,  117. 

paid,  competent  when,  and  when  not,  115, 117,  264, 1569. 
released,  competent  when,  1562. 
husband  of,  not  competent  for  executor,  115^ 
when  competent  to  attest  will,  1342,  3,  4. 
attesting  witness  to  will,  legacy  to,  void,  when,  1342  to  1845. 
husband  or  wife  of  attesting  will,  legacy  to,  void,  when,  1342,  3,  4^ 
LEGITIMACY.    SeeHUBattardy. 
LETTER, 

admission  by,  159, 1389. 

proof  of  sending  by  post,  1208^  4. 
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course  of  business  as  to,  1^208, 4. 
entrj  on  post-Mfl,  12W. 
presumption  as  to  fact  or  time  of  receiving  by  post,  1204. 
time  of  sending^,  proved  by  post-mark,  1889. 
of  wife,  evidence  for  husband,  when,  150,  587. 

to  show  state  of  feeling,  in  action  for  crim.  con.,  l50. 
to  rebut  allegation  of  cruel  treatment,  in  suit  for  necessaiiei  wdtk 
wife,  150,  d87,  8. 
lime  of  wfiti^  letter  to  be  pi^ed,  150,  587,  6. 
written  to  wife,  found  among  het  papers,  etidence  for  husband  to  prove 

crim.  con.,  whtik,  587. 
of  agent,  when  evidence  against  principal,  181,  9. , 

agent  need  not  be  produc<)d  to  prove  it,  181. 
how  authenticafted*,  159, 181. 
secondary  evidence  of  contents', 

copy  retained,  not  admi^^iMe  without  notice  to  prodttoij  original, 
1202,  3,  1242. 
otherwise,  if  letter  a  mere  notice,  when,  1199,  9v  1209,  ft 
copy  in  letter-book,  admissible,  when,  159,  1242. 
copy,  how  authenticated,  1242. 

parol  evidence  of  contents,  when  admissible,  159,  12S4,  1242. 
LBrpTER-BOOK, 

entry  in,  when  secondary  evidence,  159,  1242.    See  tit.  Letter, 
merchant  presumed  to  keep  one,  159,  1242. 
LETTERS   TESTAMENTARY   AND  OF   ADMINISTRATION.    8ee  Ut* 
Probate^  Jud^ments^  decrees  fye, 
when  necessary,  to  show  title  of  executor  or  administrator,  8599  860. 

in  respect  to  state  of  the  pleadings,  447,  860. 
not  evidence  of  death,  858. 

otherwise,  where  defendant  omitted  to  plectd  in  abatement,  €58. 
conclusive  of  title,  when,  860. 

granted  in  a  foreign  country  or  nefighboiing  state,  860,  1. 
right  of  court  granting,  to  revoke,  862. 

effect  of  revocation,  857. 
proof  of,  860,  1,  1117  to  1130. 

may  be  assailed  for  want  of  jurisdlotion,  868,  870  to  877, 1119,  1120. 
eflbct  of  adjudicaftion^  upon  jurisdictional  facts,  876L 
may  be  shown  that  another  person  is  executor,  ko.f  868,  875. 
granted  in  a  foreign  countiy,  or  another  state, 
effect  of,  860,  1,  870  to  875w 
.    how  proved,  860,  1,  874,  5,  1120,  1125,  6. 
LETTERS  OF  GUARDIANSHIP, 

by  ptobatc  court,  evidence  of  insanity  of  Waid,  when^  807. 
LETTERS  PATENT, 

exemplification,  evidence  of,  116S,  4,  5. 
of  aflother  state,  smtkenticAted  under  act  of  CongriJas^  1166, 1258. 
VoL.l.  211 
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LIGHTS.    See  tit  Ea$emeia, 
LIBEL, 

proof  of  libel  upon  defendant  by  plaintiff^  inadmisaible,  when,  451' 
LIEN, 

extinguished  by  delay,  when, 

of  vendor,  for  unpaid  purchase  money,  837. 
of  attorney,  for  costs,  349. 
LUIITATIONS,  (STA lUTE  OF,) 

.  admission  &c.  though  made  afler  suit  brought,  saves  demand,  159. 

by  executor  or  administrator,  of  debt  of  deceased,  whether  id* 

missible  to  prevent  operation  of,  167  to  172. 
by  one  of  several  executors,  &c.,  whether  admissihle  agaiost 

the  others,  172. 
by  one  of  several  partners  after  dissolution,  174. 

before  dissolution,  174. 
by  one  of  several  joint  debtors,  171. 
endorsement  by  holder  &c.,  of  part  payment,  when  evidence  for  him  ts 

prevent  operation  of  statute,  154,  158,  317,  595. 
endorsement  on  note  by  maker,  of  promise  to  pay,  saves  debt  far  wlucli 

it  Was  given,  though  note  void,  197,  8. 
direction  in  will  to  pay  all  just  debts,  not  sufficient  to  save  any  particnlir 

idebt,  198. 
commencement  of  suit  within  period,  may  be  shown  in  contradiction  te 
caption  of*  narr.,  1077. 
time  of,  may  be  shown,  without  producing  writ,  when,  1077. 
ef  suits  to  recover  lands.    See  tit.  Jidntru  Pouenion. 
of  actions  on  sealed  instrument,,  328. 

how  repelled,  323. 
ol  actions  for  annuities,  324,  5. 
of  actions  on  simple  contract,  323,  4. 
of  actions  for  legacies  or  distributive  shares,  326,  83Sb 
of  remedy  for  attorney's  lien,  respecting  costs,  340. 
statute  must  be  pleaded,  333, 4,  351. 

whether  if  not  pleaded,  presumptive  bar  arises,  and  when,  833,  4. 
of  equitable  remedies  generally, 

statute  respecting,  in  New-York,  851,  2. 
limitation  at  law,  not  evaded  by  resort  to  equity,  880,  et  seq. 
legal  bar  applied  in  equity  from  analogy,  when,  819, 324,  880,  etse^ 
not  to  matters  cognizable  solely  in  equity,  328,  et  seq. 
otherwise,  where  concurrent  remedy  exists  at  law,  380  to  334. 
or  where  some  analogous  remedy  exists  at  law,  831, 834,  H 
seq. 
bar  repelled  in  equity  by  same  circumstances  as  at  law,  885. 
and  other  answers  admissible  beyond  what  are  allowed  at  law^  835,6, 

350. 
how  party  to  set  iip  presumptive  bar  in  eqtti^,  350,  1. 

And  see  tit.  Pmwnption  and  Pruum^mt  EMenU. 
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LIQUIDATION  OF  DEMANDS, 

preiumed,  from  giving  bond  and  mortgage,  819. 
from  giving  note,  815. 
from  other  acts,  814, 815. 
LLOYD'S  REGISTER, 

of  shipping,  when,  and  of  what  facts  evidence,  1154. 
LOAN 

not  presumed  from  act  of  paying  money,  815. 
not  presumed  from  accepting  and  paying  check,  296,  815. 
not  presumed  from  paying  money  order,  815. 
LOG  BOOK 

of  ship,  when,  and  against  whom  evidence,  188,  1152,  8. 
evidence  of  seaman's  desertion,  1152. 
not  conclusive,  1152. 
Indispensable,  when,  1152. 
evidence  against  person  keeping  or  directing  it  kept,  183,  1158. 
entries  in,  whether  to  be  made  on  the  very  day  of  desertion,  1158. 
how  authenticated,  183,  1153 
LOSS 

oi  writings,  how  proved,  1215  to  1219. 
direct  proof  of,  1215. 

ineffectual  search,  evidence  of  loss,  when,  1228,  et  seq. 
places  to  be  searched,  1224  to  1226. 
persons  to  be  enquired  of,  1226. 

presumtive  possessors,  1187,  8,  1226. 
should  be  called  as  witnesses,  1226,  7. 
when  dispensed  with,  1228,  9. 
search  to  be  diligent  and  thorough,  1228,  4,  1229  to  1281. 

must  be  for  identical  paper,  1231. 
search  to  be  proved  by  person  who  made  it,  1280. 

all  persons  who  searched,  when  to  be  called,  1229. 
when  some  dispensed  with,  1228,  9. 
party  or  person  interested,  competent  on  question  of  search  or  lofs,. 
1218,  1219,  1281,  2. 
oath  to  be  administered  to,  705,  6. 
when  party  must  testify,  1218, 1231,  2. 
proof  may  be  by  affidavit,  when,  1219, 1231,  2. 
official  certificates,  when  evidence  of,  1045,  1068,  1219. 
declarations  of  adverse  party,  evidence  of,  1217, 1231. 

of  one  under  whom  adverse  parly  claims,  1217,  1281. 
of  one  co-claimant  in  partition,  against  another,  170, 1281. 
when  these  declarations  sufficient,  1281. 
hearsay  inadmissible,  563, 666,  1217,  1229. 

how  far  rule  has  been  departed  from,  1228,  9. 
presnmed,  when,  without  search,  1222,  1230,  1. 

paper  valueless,  or  apparently  so,  1222, 1224. 
presamed  from  slight  proof  of  search,  when,  1222,  1224. 
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LOS.:i — conHnued. 

trmced  to  posiesaoTj  who  had  an  intereat  in  deatiOTiiig  it,  12% 
1234,  1290, 1. 
proof  of,  in  action  upon  ^trument,  1218,  1232. 
declarations  of  party  as  to,  how  far  admissible  in  his  own  frfoor, 

592,  694. 
secondary  evidence  of  writing,  admissible  after  proof  of  loss.  Set  tit 

Secondary  Evidence, 
voluntary,  precludes  secondary  proof  of  instrument^  when,  1216, 1217, 
1346. 
LUNACY, 

inquisition,  evidence  oU    See  tit  InquMition, 

letter  of  guardianship,  evidence  of  infanity  of  ward,  8^. 

incapacitates  witness,  60,  1502. 


M 

MAGISTRATE, 

meaning  of  term,  when  used  in  statute  concerning  probate  or  acknowl- 
edgment of  deeds,  1247. 
MAIMING, 

manner  of  doing  the  act,  how  far  materia)  in  indictment  for,  499. 
MALICIOCJS  PROSECUTION, 

conviction  in  original  suit,  evidence  of  probable  cause,  832, 852,  980, 987. 

whether  conclusive,  832,  852,  980,  987. 
acquittal  in  original  suit,  evidence  to  prove  rem  ipsam,  821,  2, 852. 
MANSLAUGHTER, 

conviction  of,  may  take  place  under  indictment  for  murder,  497. 
conviction  of  assault  with  intent  to  commit,  proper,  though  proof  ii  of  la- 
tent to  murder,  498. 
acquittal  of,  bars  suit  for  murder  from  same  act,  968. 
conviction  of,  bars  suit  for  murder  from  same  act,  968. 
MARK, 

signature  by,  how  proved,  1306,  1323. 
post  mark,  how  proved,  1339. 
attestation  of  will  by  marksman,  valid,  1353. 
MARRIAGE, 

proof  of,  by  entries  in  book  or  register,  616,  622,  1147  to  1150. 
by  certificate,  1043,  4,  1147. 
by  hearsay,  613,  616,  621,  2.    See  tit.  Hearsay, 
by  declarations,  and  acts  of  persons  living  together  as  man  sod 
wife,  622,  3,  1147,  8. 
proof  of,  in  criminal  prosecutions,  1147,  8.    See  tit  Bigamy, 

in  actions  for  crim,  con.,  1147,  8.    See  tit.  Criminal  Omwn^ 
lion, 
sentence  or  decree  concerning,  856,  7. 
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M  ARRl  AGE-^eorainued, 

annulling^.    See  tit.  Divorce. 

in  cause  of  jacUtfttmi,  856. 
affirming.  S56,  888. 
foreign  sentence  or  decree,  888,  9. 

sentence  or  decree  obtained  in  another  state,  877  to  880,  889,  890. 
And  see  tit.  Divorce. 
of  feme  aole,  a  constnictave  revocation  of  subroiision  to  arbitrators,  1033. 
conviction  of  adultery,  evidence  of,  in  suit  for  divorce,  852. 
MARRIED  WOMAN.    See  iit.  ffu8bmd  and  Wife. 
MASTER  AND  SERVANT, 

servant  not  competent  for  master,  when,  106,  7,  256,  1525,  6,  1530,  1. 
competent  where  wrong  sued  for  done  hj  mailer's  direction,  87, 107, 

256,1531. 
distinction  between  servant  and  agent,  1525,  6.    And  see  tit  jfgent. 
payment  to  servant,  presumed  from  course  of  business,  when,  294.  See  tit. 
Pmfment. 
MEDICAL  MEN, 

opinions  of,  when  evidence,  760  to  763. 
rule  as  to  confidential  communications  to,  279,  280, 1574. 
MEMORANDUM.    See  iit  Entry,  Examination. 

written,  used  to  aid  memory  of  witness,  550,  750  to  759. 

in  proving  testimony  of  witness  sworn  on  former  trial,  579  to  585. 
in  other  cases,  750  to  759. 

not  evidence,  per  se,  550,  1,  579,  582,  750,  1238,  9. 
when  to  be  produced,  550,  750,  et  seq.,  1238,  9. 
may  bo  read  to  jury,  when,  750,  et  seq. 
copy  of,  not  to  be  used,  756,  7, 1239. 
made  by  another,  may  be  used»  when,  756,  7, 1239. 
counsel  have  a  right  to  inspect,  when,  757. 
lost,  contents  of,  cannot  be  reaoxted  to  i»  proof  of  teto  evinced 
by,  1239. 
MERCHANT'S  BOOK.    See  tit  Book  rf  Aewmi. 
MESNE  PROFITS*    See  tit  Ei^ctmeni. 
MISTAKE, 

admission  nade  under  mistake  eC  law'  or  fact,  eiiMt  of,  210»  211»  212. 
in  written  instrument,  cannot  be  shown  at  law,  when,  1429.  See  tit  Porol 
JMdenctt 
in  deed,  1249,  et  seq. 
in  will,  1384,  5,  1487. 
in  promiflsoijr  notes  14M. 

in  receipt,  may  be  shown,  when.    See  tit  M^etipt. 
mmy  be  shewn  in  eqvitf ,  when,  1491,  5.    See  tit  Parol 
Eoiimce. 
in  description  partly  true  and  pertly^  falw.    See  tit  Far9l  Eoidenee. 
of  law,  as  contradistinguished  from  mistake  of  fact,  cases  respecting, 
1483,4. 
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MONEY. 

what  to  be  deemed  such,  492. 
allegation  of  payment  of,  how  rapported,  492. 
payment  of,  into  court    See  tit.  Payment  into  Court. 
MORTGAGE, 

eactinguiBhment  of,  presumed  from  union  of  estates,  when,  902. 
payment  of,  when  deemed  an  act  of  purchase,  or  an  extinguishment,  901 

presumed  from  unexplained  delay,  when,  818,  819. 
equity  of  redemption  under,  barred  by  20  years  enjoyment  by  moitgtgee^ 
when,  819  to  323. 
rule  as  to  mortgages  of  personal  propertjr,  320. 
time,  how  computed,  320,  1. 
how  presumptiTe  bar  ropelled,  320  to  823. 
conveyance  from  paid  mortgagee,  to  mortgagor,  presumed,  when>369. 
when  absolute   deed   and  separate  agreement  construed  a  mMtgage, 

1421,  2. 
not  to  be  varied  by  oral  evidence,  1431,  2. 

even  when  constituted  of  separate  instrumentB,  1422. 
oral  evidence  admissible  at  law  to  prove  deed  absolute  on  its  face  intend- 
ed as  a  mortgage,  when,  i4S2,  et  seq. 
admissible  to  riiow  mortgage  intended,  with  a  view  to  estib- 

lidi  usury,  1447, 8. 
And  see  tit  Uswjf, 
with  a  view  to  show 
fraud  as  to  credit- 
ors, 1436, 1448. 
madmissible,  at  law,  when,  1422,  1482,  et  seq. 
rule  in  equity,  1434  to  1^6, 1498.    See  Ut  Parol  Emda/a. 
distinguishable  from  defeasible  purchase,  1421,  2. 
MURDER, 

under  indictment  for,  defendant  may  be  convicted  of  manslaughter,  497. 

not  of  petit  treason,  497, 8. 
conviction  of,  may  teke  place  under  indictment  for  petit  treason,  497. 
acquittel  or  conviction  of,  bars  suit  for  petit  treason  from  same  act,  968k 
prosecution  for,  barred  by  conviction  of  manslaughter,  when,  968. 
conviction  of  assault  &c.,  with  intent  to  murder,  whether  a  bar  to  suit  for 
murder,  958. 
of  arson,  bars  suit  for  murder,  when,  970. 
on  indictment  for  murder  of  bailiff,  in  execution  of  office,  proof  of  bis 

authority  necessary^  496. 
accessories  in,  before  the  fact,  punishment  of,  496. 
presumptive  evidence  of, 

corpus  delicti  to  be  cleaiiy  proved,  312,  894, 6. 
cautions  against  fallibility  of  ciroomstances,  not  to  be  earned  to  tz- 
treme,  308, 313,  386,  et  seq. 
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MURDER>^-<0ftlimMd. 

review  of  cases  contsined  in  **  Theory  of  PremmptiTe  Proof/'  386, 

<et  seq. 
examples  of  circumstances  suiicient  to  convict,  398,  4, 5. 
what  constitutes  violent  presumption  of  guilt,  307. 
state  of  feeMng;  between  deceased  and  prisoner  admissible,  when,  461. 
■threats  to  muider  deceased,  not  sufficient  to  presume  guilt,  307,  8. 
conspiracy  to  murder,  not  sufficient  to  presume  participation,  308. 
absence  of  apparent  motive,  fovorable  to  prisoner,  311. 
rule  as  to  conflicting  motives,  311. 

prisoner  providing  <means  toxsoimnit,  admissible,  811,  438,  4. 
concealing  instrument  kc.  after  otifence,  311. 
Attempting  to  stifle  or  divert  investigation,  811. 
tnstnmient  of  killing,  proved  by  circumstances  to  have  belonged  to 

prisoner,  493,  4. 

N 

NATURALIZA'nON, 

certificate  of,  conclusive,  how  far,  1013, 1052. 

whether  preliminary  steps  to  obtain,  presamed, 
1013. 

presumed  ftom  acts  of  citizenship,  when,  363. 
NEGATIVE, 

of  issue,  when  to  be  proved.    See  tit  Oium  ProbandL 
I^EGLIGENCE, 

not  to  be  presumed,  298,  478, 

variance  in  proof  of,  493.  ' 

NEWSPAPERS, 

notice  of  dissolution  of  partnership  in,  when  and  as  to  whom  sofficienti 
1146,  6. 

when  notice  to  insurers,  of  marine  intelligence,  294.    See  tit  Luuranet. 
NISI  PRIUS  RECORD, 

evidence  of  cause  beii^  tried,  when,  1071,  2. 

evidence  of  amount  recovered,  when,  1071,  2. 
■NOLLE  PROSEQUI, 

to  make  defendant  a  witness.    See  tit  Co-Drfendma. 

retraxit,  when  deemed  such,  953. 

discharge  of  defendant  upon,  no  bar  to  second  prosecution,  958.    See  tft^ 
JicquktaL 
otherwise,  if  after  jury  empannelled,  958. 
NOLO  CONTENDERE, 

plea  of,  not  evidence  against  party  in  civil  suit,  209,  851. 
NON-ACCESS, 

not  to  be  <pioved  by  busband  or  wife,  153,  1555.    See  tit  But&riy, 
NON-ASSUMPSIT. 

plea  of,  what  admitted  by,  447,  et  seq.    See  tit  .AMmsfi^ 
NON-ATTENDANCE, 

of  witness,  under  subposna.    See  tit  JSUendanee. 
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NON-ATTENDANCE-conttiiiied. 
proof  in  action  lor, 

record  or  rule  for  default  need  not  be  produced,  543. 
oral  erideace  of  witrnw  being  rabpamaed,  not  adiuLnible  with- 
out prodveing  wnt,  1076. 
prodttction  of  wril  not  dupenaed  with,  by  adiniarion  of  putj, 
1076.    ' 
NON-CEPIT, 

plea  of,  what  k  admitg,  449. 
NON  EST  FACTUM, 

plea  oi;  wkat  it  admi«i,  449,  9.    See  tit  MmMM, 
NON-TENURE, 

to  avowry  for  rent,  admits  seizin  and  demiae,  when,  450. 
NON-JOINDER.    See  tit  MatemenU 
NOTARY  PUBLIC, 

protest  attested  by,  evidence,  when,  550,  1,  676, 1053,  4. 

not  if  notary  interested,  1054. 
entries  or  certificates  of  deceased  notary,  evidence,  when,  675, 6. 
foreign  notarial  certificates  of  protest,  evidence,  when,  1052,  3. 
foreign  notary,  cannot  authenticate  acts,  save  such  as  are  done  under  lex 
mercatoria,  1053,  1259. 
cannot  certify  execution  of  instruments,  1053, 1259, 1260. 
nor  take  acknowledgment  of  deeds,  1259. 
certified  copy  of  instruments  by,  when  evidence,  1259, 
1260. 
NOTICE, 

jrhen  to  be  in  writing,  generally,  1197,  8. 

of  dissolution  of  partnership,  in  newspaper,  1145, 6. 

effect  of  notice,  1145,  6. 
of  special  matter,  with  general  issue,  438,  9. 

how  construed,  with  a  view  to  variance,  446,  7. 
efibct  of,  by  way  of  admission,  446. 
to  produce  papers  on  trial, 

papers  must  be  shown  in  party's  possession  or  power,  1187, 8» 
possession  by  party  presumed,  when,  1186, 7. 
how  proved,  or  disproved,  1186,  1188. 
by  acknowledgment  of  co-defendant,  1188, 9. 
by  attorney,  277,  ll86,  1188. 
by  party,  1188. 
possession  by  third  person,  authorizes  notice  to  puty^ 
when,  1189,  1190. 
possession  by  co-defendant,  1188,  9. 
paper  in  a  public  office,  when  deemed  imder  paitf.** 

control,  1189,  1214. 
party  cannot  evade  Operation  of  notic#,  bj  fiaudilMt 
transfer  of  custody,  1188. 
to  be  in  writing,  w^en,13, 1183;  119r. 
to  be  entitled  in  cause,  12, 1184. 
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NOTICE— coii«tfttf«i 

to  describe  paper,  13,  1183,  4. 

to  be  served  on  attorney,  if  one  employed,  13, 1183. 

on  attorney  of  party  on  record,  tboagh  not  ibe  real  party,  1183. 
to  be  serred  a  reasonable  time  before  trial,  1184  to  1186. 
party  residing  abroad*-time  of  service,  1184,  5. 
if  paper  in  or  near  court,  service  at  trial  sufficient,  1186. 
paper  presumed  in  court,  when,  1186. 
fact  of  paper  being  in  court,  may  be  proved  by  attorney, 
277,  1186. 
to  produce  at  a  given  day,  extends  to  subsequent  sittings  of  the  court, 

1184. 
inspecting  paper  produced  under  notice,  makes  it  evidence,  when, 

1190,  1,  1206,  7. 
proper  time  for  production,  1219, 1220. 
refusal  to  produce,  presumption  from,  1192,  8. 

other  consequences  of  refusal,  1219. 
notice  unnecessary,  when,  1193  to  1197. 

where  nature  of  action  is  sufficient  notice,  1193. 
in  trover,  for  papers,  1193. 

action  against  officer,  for  neglect  to  return  process, 
•  1193. 

in  other  civil  cases,  1193,  4,  5. 
rule  in  criminal  cases,  463,  1194,  5. 
where  possession  by  the  other  party  is  fraudulent,  1195. 
papers  secreted,  destroyed,  &c.  1195>  6. 
necessary,  though  writing  only  collaterally  in  question,  1211,  1212) 
1263,  4. 
in  prosecution  for  forging  bills  &c.— as  to  other  billi,  468. 
proof  of, 

party  competent  to  prove,  138,  1197. 

may  be  proved  by  secondary  evidence,  without  notice  to  pro- 
duce it,  1198. 
paper  produced  under  notice,  to  be  proved  by  the  other  party,  when, 
1205. 

when  not,  1205,  6. 

entire  writing  to  be  read,  1206,  7. 

and  other  writings  referred  to,  1207. 

when  used  by  party  calling  for,  becomes  evidence  for 

party  producing,  how  far,  1206. 
otherwise,  if  merely  inspected,  and  not  used,  1190,  1. 
of  dishonot^ 

sent  by  mail,  1203. 
proof  of,  1198  to  1200,  1208,  4. 

may  be  proved  by  secondary  evidence,  without  notic#  to  produce  iti 
when,  1194, 1198  to  1201. 
Vol.  !•  «« 
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NOTICE— «ontinue(i 
to  quit,  1196. 

proof  or,  111B. 

infty  foe  tprored  by  toeemidn7'e?]d«BC6y  witfaout  notica  to  piodiioe, 
IIW,  9. 
lo  i«pair'feiltf^0, 1108. 

proof  of,  11^,  1201,  2. 

may  be  piored  by  pttrol,  iritfaoiit  a«lie«  to  prodace,  1166,  ISOI,  % 
*f6  Mmove  obstraetloiis  from  b^hway,  MM)0  to  19Qi. 

proof  of,  1200  to  1202. 
^secondary  endenM'Oftiotieef,«genenUly,  witiioatiioltoe4of»oduc6«  1199 
to  1202. 
N0L  TIBL  HROORO, 

proof  of  issue  on,  1057,  6, 1061. 

wbetber  to  be  tried  by  court  or  jury,  lOM,  1188,  4. 

rule  in  re8[tect torMord  of  Unitod-fitatebonrt,  1006, 1183, 4. 
Mcohi  of  miM(ker«lttfee  to.,  1008, 1188,4. 


OATH* 

to  witness,  bow  adtniiiistered,  62,  8,705, 150i3. 
examination  ;preTiou8  to  swearing,  61  to  63. 

to  test  competency  in  respect  to  undentandiHg,  61, 1508L 

in  respect  to  religious  opinions,  62,  8, 
1502. 
€s  lo  foim  of  swearing,  most  binding  on  witness,  62,  8,  705, 1503. 
witness  need  be  sworn  only  once,  though  examined  at  different  timei, 

706. 
witness  not  to  be  heard,  save  on  oath,  568,  9. 
necessity  of  swearing  witness,  waived  by  consent  or  omiasioD  to  object 

705,  6. 
of  office,  as  to  secrecy,  how  understood,  1575. 
of  office,  how  proved,  512, 5ld.^ 
translations  to  be  on  oath,  569.    See  tit  Translaium. 
OFFICER, 

Judicial, 

not  answerable  for  errors  of  judgment,  978  to  960. 
answertble  for  fraud  or  corruption,  when,  979. 
or  for  want  o(  jurisdiction,  unless  resulting  from  ignorance  of  iaetli 
990,  1,  2, 1005,  et  seq. 
Ininisterial, 

protected  for  acts  under  process,  fair  on  its  face,  855,  6,  979, 980, 990, 

1005,  et  seq.,  1078. 
assistant  of,  protected  also«  when,  1011. 
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otherwiw,  if  pnoasi  void  on  itefiice,  K)00»  1007>  8. 
or  if  praeew  mmtm,  and  not  returned  by  return-day,  1082. 
not  liable  Inr  veliin&g  to  execute  pioceM  yoid  for  want  of  jurisdic- 
tion, 1612,  1287. 
mutt  sbow  ralid  judgment  at  well  aa  execution^  when,  1011, 1078, 

9,  1082.    And  lee  tit  EaeeaUion, 
return  of,  on  proceta,  wlien  and  kow  far.  evidence*  1083  to  1097.    See 
tit.  netum. 
evidence  in  actions  by  and  againat  affic^r*  bow  far,  1090  to 

1098. 
idae,  notion  for,  1086. 

who  may  maintain  action»  1086, 1090, 1093. 
return  only  prima  facie  evidence,  1086,1090^ 
1093. 
OFFICIAL  CHARACTER, 
how  prored. 

by  acts  and  reputation,  564,  6,  097. 

by  certificates  of  third  persona,  when,  1044.    See  tit  OtrUfka^e, 
by  addition  to  official  signature,  when,  027,  1247. 
rule  where  addition  abbreyiated,  1247. 

or  omitted,  627,  1165,  1247. 
of  offi^  of  corporation, 

proved  by  acts  and  reputation,  288,  298,  655. 
when  noUced  judicially,  627,  8, 1051, 1061,  1165, 1247. 
OFFICIAL  COMMUNICATIONS, 

when  privileged.    See  tit.  Privileged  CommunkationB. 
OFFICIAL  RETURNS.    See  tit.  RUmn. 

OLD  WRITINGS.    See  tit  ^ncisnt  FFri<t»g4>  2>Md»  WW,  Wtiimg. 
OMISSION, 

in  written  instrument,  oral  evidence  as  to,  1894,  5. 
in  wUl,  1384,  5. 
in  contract,  1394. 
in  award,  1394. 
consideration,  in  deed,  1444 
clerical  omissions,  1394. 
ONUS  PROBANDA 

on  party  asserting  afirmative,  475.    And  see  tit.  Evidmee^  pi.  2. 
nasonofrule,  478,  9. 
Tarious  illustrations,  475  to  479. 
wikere  breach  of  duty  is  imputed,  483  to  486. 
giving  false  certificate,  484. 
selling  prohibited  articles,  484. 
removing  slave  contrary  to  law,  484. 
suprsssio  tMri,  484. 
nbuse  of  discretion,  or  bad  faith,  484. 
neglect  of  ofidal  duty,  485, 6. 
violation  of  official  duty,  485,  6. 
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imgHlarity  in  judicial  pixxseedingB,  486,  7, 8. 
in  certifying  foreign  record,  486. 
negative,  when  to  be  proved,  483  to  486,  544, 6. 

non-consent  of  owner  in  larceny,  423  to  425,  545,  6. 
measure  of  proof  of  negative  in  civil  cases,  486. 
where  negative  admits  of  easy  proof,  486,  7. 
where  fact  peculiarly  in  puty's  knowledge,  490,  1. 
goods  not  prohibited,  484,  49a 
qualification  to  practice  as  physician,  490. 

to  sell  liquor,  490. 
rule  where  party's  deed  contains  exceptions^  490,  1. 
where  issue  is  on  life  or  death  of  a  person,  onus  lies  on  puty 
death,  489. 

otiierwise,  where  presumption  of  life  involves  crime,  484,  489» 
as  to  jurisdiction,  in  respect  to  judicial  proceedings,  487. 

regularity  of  judicial  proceedings,  487,  8. 
as  to  genuineness  of  instrument,  475,  6,  478. 
as  to  bona  fides,  in  respect  to  transferee  of  note,  477. 
as  to  negligence,  478. 
as  to  freedom,  488. 
as  to  validity  of  marriage,  488. 
as  to  infancy,  491. 

as  to  competency  of  witness,  58,  256,  477, 706, 1501. 
as  to  partner's  right  to  bind  firm,  by  endorsement,  477, 
as  to  subsequent  adoption  of  forged  instrument,  478. 
as  to  prize  or  no  prize,  478. 
as  to  settlement,  487. 

as  to  want  of  title,  in  suit  on  covenant  of  warranty,  487. 
as  to  damages,  476,  479,  481,  2. 
in  suit  for  indemnity,  487. 

indemnitee  giving  cognovit,  487. 
in  suit  on  covenant  of  warranty  &c.,  487. 

grantee  having  voluntarily  yielded  possession,  487 
OPINION, 

of  witness,  when  evidence,  749,  759  to  763. 

expert  ill  some  art,  science  or  business,  759,  et  Mq. 
competency,  how  ascertained,  760. 
physician  or  surgeon,  as  to  sanity,  759,  762. 

as  to  practice  of  others,  760,  L 
as  to  cause  of  death  or  wound, 

761,  2, 3. 
not  as  to  mechanical   elfect  of 
bloWy  when,  763. 
surveyor,  whether  raariis  or  objects  found,  wen  intend- 
ed as  boundaries,  761,  2. 
not  as  to  whether  gnmt  propnily  located, 
760. 
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onderwriter  or  officer  of  insunnce  company,  760,  762. 

as  to  materiality  of  fact  to  risk,  760,  762. 
mariner,  whether  mode  of  steering  ship  skilful,  761. 
•  not  experts,  generally  inadmissible,  749,  759,  etseq. 
admissible  as  to  state  of  affection,  when,  761. 
as  to  yalue  of  property,  when,  760. 
as  to  hand-writing.    See  tit  Hand-writing, 
not  as  to  age  of  person,  when,  760. 

or  as  to  usage  of  trade.    See  tit.  Utagi, 
or  as  to  time  of  conversation,  749. 
of  attesting  witness  to  will,  as  to  testator's  sanity,  769,  760, 1350. 
**  impression"  or  **  belieP'  of  witness,  effect  of  as  testimony ,  153,  4,  749. 
ORDER, 

to  pay  money,  in  hands  of  drawee,  evidence  of  payment,  315. 

not  evidence  of  money  loaned  or  advanced  by  drawee,  when, 
315. 
for  goods,  in  hands  of  drawee,  evidence  of  delivery  &c.,  when,  815. 
of  court,  to  be  proved  in  action  on  award  under,  1069. 
cannot  be  used  to  vary  a  record,  1065, 1069. 
recital  in,  not  evidence  to  prove  fact  recited,  1070. 
for  commitment,  evidence  oi  judgment  of  imprisonment,  when, 

1070. 
for  judgment,  not  evidence  to  prove  former  recovery,  1064, 5. 
for  vacating  judgment,  not  evidence  in  opposition  to  record,  1065. 
how  proved,  1060,  1069. 
printed  copy,  1069. 
certified  copy,  1060. 
office  copy,  1060, 1069.  I 
of  justices,  to  remove  pauper,  should  shew  jurisdiction  on  its  face,  1288. 
^VERT  ACT.    See  tit.  Treason. 


PARDON, 

effect  of,  in  restoring  competency  of  witness,  66. 
conditional,  effect  of,  66,  7. 
what  form  of  words  sufficient  to  constitute;  1504. 
suffering  punishment,  operates  as  a  pardon,  when,  66, 1504. 
granted  by  governor  of  another  state,  how  proved,  1164. 
PAROL  EVIDENCE, 

when  admbsible  to  explain  written  instruments, 
latent  ambiguity,  what,  1361. 

explainable  by  parol,  1361,  2. 
when  fatal  to  instrument,  and  in  what  sense,  1361, 
2,1378. 
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IMtoHtamftif^iiUy,  wfatt,  1858  to  1361. 

admits  of  explanatioii  by  parol,  when,  ISdSto  1961. 
when  fiital  to  initrament,  and  in  what  leme,  19G0» 
1886, 7, 
*  fkscilptbn  applicaible  to  fevenl  oljects  or  subjects^  1962. 
sefvnl  penons,  1362  to  1864. 

patent  ambigfuitj,  1390, 1. 
■•^Tal  parcels  of  land,  1364. 
seveftal  species  of  goods,  1390. 
several  ways,  1389« 

several  moiraments  or  bovndaiiea^  1868^  1890. 
sereral  writings,  1483,  4. 
several  amounts,  1392. 

patent  ambtgvity>  1888. 
what  evidence  competent,  1362,  3,  1388,  etseq. 
description  part  true,  and  part  false,  1364,  5. 

of  lands  in  deeds,  wilhi  &«.,  13r»  la  1868, 1400, 1. 

offund,  1366,  7,  1376. 

of  bond,  18T1. 

of  execution  or  judgment^  in  sheriff^s  deed,  14S5» 

1430. 
of  other  writings,  by  leoital  or  reference,  1429  to 

1485. 
of  persons,  1808>  et  seq. 
only  one  penon  answering  any  paitof  descriptioa,  1968, 
et  seq. 
evidenee  to  show  anotliev  intended,  not  admissible, 
1889,  3. 
tfvo  persona-^one  agreeing  willi  pastof  dasMiptiop,  and 
the  other  with  residue,  which  piefenedi  1969, 
1373,  4. 
evidence  admissible  to  show  which  was  intended, 
1373,  4. 
only  one  parcel  of  land  answering  any  part  of  desci^ 
tion,  1376  to  137a 
evidence  no*  adntssihlA  te  shew  imJllir  intended, 
1381, 138%  3. 
two  paiceb^-«ne  agceetnf  wiih  paitof  daiaription,aiid 
the  other  with  Msidtie,  18QB,  a^aei|k 
wfaesa  parte  of  description  90ft  mfm^j  worthy, 
1376,  et  seq. 
what  to  govern^  1808,  M  ae^ 

4esoiiption  by  occapancy,  when,  1976, 

7,1426. 
ttonuments,  when,  1878>  et  seq.,  I4n 

i4aa 

eoiuffe  and  diftanoe,  when«  187^1969> 
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M  between  €oiine  And  diitance^  1380. 
quentitj«  1381. 
evidence  not  ndmisiible  to  show  intent,  that 
least  woHhy  part  should  g^oyern,  1381«  2, 3. 
mkne  iwrts  of  description  equally  worthy,  1380, 
1,2. 
whether  OTidance  admissible  to  show  which 
was  iotended,  1381,  2. 
description  entirely  Also  or  inapplicable,  1364  to  1368,  1375,  6. 
intent  to^^vediierentidesoiiption,  cannot  be  shown,  1364  to  1368, 
1905. 
no  property  answering  description,  1364  to  196S. 
niie  in  Miller  ▼.  Travers,  1964  to  1368. 
no  person  answerion^  description,  1368,  1375,  6, 

1995. 
ease'  of  Beaumont  v.  Fell,  considered,  1368, 1375, 6. 
vase  of  ThnOMs  r.  Steyens,   consideiedf    1368, 
1375,  6. 
where  after  rejecting  emneons  part  of  description,  no'sufficient 

iiidicntion  of  intent  appean,ld65, 1372, 1975. 
where  instrument  leaves  intent  conjectural,  1360, 1384. 
"<  void  for  uncertainty, »'  1380, 1386,  7. 
1M(bJect  vuatmr  nearest  to  description  to  be  adopted,  1382,  3, 1426. 
'evidence  not^dmissible  to  shew  different  subject  matter  intended, 
1381,1382,9,1496. 
examples,  as  to  wills,  1426,  et  seq. 
as  to  deeds,  1428,  et  seq. 
admissible,  to  explain'wordS'&B.    See  tit  Wards  and  PhnueB. 
aidmissible,  to  define  nature  of  instrument,  when,  1388, 1476. 
as,  wbetfaera  deed  or  will,  1388, 1476. 
whether  a*  simple  contract  or  deed,  1388. 
admissible,  to  interpret  foreign  langaage  in  instrument,  1419. 

to  deeypher  obscure  writing,  1419, 1420. 
admissible,  to  explain  written  duelling  challenge,  1419. 
whether  a-chaUenge'to  figfat»  1410. 
whether  deadly  weapons  designed,  1419. 
•dmissible,  to  explain  statutes,  when,  1408. 
technical  terms  used,  ¥995,  6. 
mercantile  terms,  1995. 
^hat  admissible  in  explanation  of  instrument, 

contemporaneous  circumstances,  ciMateral  to^question  of  intent» 

1384,  1399. 
wliether  referred  to  expressly,'  or  by  implication,  1420. 
examples, 

to  ascertain  real  estate  described,  1399, 1400  to  1404. 
inaccurate  deeciitrtlOB,  1977,  et  seq,  1405,  6. 
whether  parcel  or  not,  1401, 1409. 
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whether  freehold  or  leasehold  lands  intended,  1403, 4. 
whether  real  or  personal  property  intended,  1403, 14S9. 
whether  freehold  in  lands,  or  rents  merely,  inteadad, 
1404. 
to  identify  right  of  way  granted,  1397, 1389,  1402, 1429. 
to  ascertain  '' aj^uilenances,"  1403. 
to  ascertain  personal  property  described,  1400, 1402. 
term  *<househould  famiture,"  1402. 
"stock,"  1359, 1402, 1429. 
"  female  slave  and  her  increase,"  1406. 
•<  freight  in  a  ship,"  135S,  1406. 
"all  rents  in  arrear,"  1404. 
to  ascertain  persons  described,  1406  to  1407. 

inaccurate  description,  1368,  et  wmfflAOS,  6. 
-      false  name,  1374, 1392. 

term  '* child."  *< children,"  "grandchildren,"  1405,6, 
4127. 
"son,"  405. 
"  family,"  1406. 

"  owners,"  in  policy  of  insurance,  1407. 
"  nearest  relations,"  1392.  . 
to  ascertain  acts  contemplated  by  written  indemnity,  1406. 
"       what  defects  covered  by  general  warranty,  130S, 
1402. 
time  meant  by  "  forthwith,"  1393,  1406, 147D. 
by  more  general  expression,  1393, 
1470. 
*<  *    term  of  lease  indefinite,  1408. 
"        kind  of  work  to  be  done,  indefinite,  1407, 8. 
"        powers  of  arbitrators,  indefinite,  1406, 7. 
"       other  illustrations,  1406,  7. 
«      rule,  how  far  applicable  to  statutes,  1395, 6, 1408. 
"  "  reccmls,  1408. 

««  "  awards,  1408. 

usage  or  custom,  admissible,  when,  and  bow  far,  140S,  et  mq. 
See  tit.  Usage  and  CuUom. 
whether  admissible  to  enquire  as  to  "common  understand- 
ing," 1418. 
usage,  or  practice,  under  ancient  instrument,  admissible,  1996  to 
1398. 
rule  applicable  to  private  as  well  as  public  writingii 

1396  to  1398. 
not  admissible,  where  instrument  unambiguous,  1997, 8, 
X  not  admissible,  to  vary  or  controli  1397, 8. 

practical  location  under  deeds  &c.  1383, 1397, 8. 
as  to  age  of  instrument,  1396. 
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dinct  «Tideiica  of  intmit,  inadiniMible»  to  explttin,  1S88,  1884, 
1425  to  1484. 
diftinguiilied  (torn  evidenco  collatotal  to  quoftion  of  intent » 

1384,  et  seq.,  1495  to  1484. 
adminible  at  law,  wfami,  1887^  et  mq.,  1432,  et  Mq. 
declanttioni  of  paittet,  when  admisfible,  in  expUumtion, 

where  writing  incomplete  on  ite  iece,  1406,  7, 1471  to  1478. 
where  fe^erd  objects  within  description,  1862,  8, 1889  to 

1892. 
when  deeluation  retevant,  to  ihow  facti  collatend  to  quee- 

tion  of  intent,  1898  to  1804, 1480, 1. 
effect  of  declarations,  as  depending  on  Tarions  Girenm* 
stances,  1802  to  1864,  1496. 
fMamporaneous  or  prior  negotiations  or  contracts, 
not  admissible,  gnnerally,  1466,  et  seq. 
when  admissible,  1471,  ot  seq. 
mie  where  instrument  refer*  to  forefgn  expression  of  intent,  1420. 
«sference  must  be  to  writing,  when,  1422,  8. 
when  to  writing,  both  construed  together,  how  far,  1420,  et  seq., 
1437,  1461,  2. 
indirect  or  constractive   reference,    when  sufllcient, 

1880,1421,2,1487. 
when  reference  to  be  direct,  1428,  4< 
reference  must  describe  writing,  when,  1428. 
oral  eridence  to  connect  writings,  1421  to  1425, 1461, 
1462. 
contemporaneous  writings,  1421,  2, 1461, 2. 
apparently  inconsistent  writings,  1420  to    1422, 

1461,2. 
where  writing  required  by  statute  of  frauds,  1482, 

1428. 
description  partly  true,  and  pertly  false,  1428  to 

1425. 
rule  where  reference  appliee  to  several  writings, 

1423,4. 
rale  where  only  one  appears,  1424. 
intent,  independent  of  reference,  1418,  4. 
reference  to  verbal  matter  must  generally  be  direct,  1422,  1467. 
otherwise,  if  writing  manifestly  incomplete,  1472,  8. 
parol  evidence  of  verbal  contract  referred  to,  admissible, 

1422,  1471,  2,  1462. 
rule  as  to  incomplete  writing,  1406  to  1408,  1472,  8. 
reference  in  deed  &c.  to  monuments,  1420. 

to  be  express,  in  order  to  conrtol  hoarse  and  distance) 
when,  1879, 1880. 

Vofc.l.*  218 
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%d«iMibie,  ^^  IdLjif,  tp  4upplj  c^taiQiit,  ivhen,  1894,  5. 
to  fill  up  blanks,  IBH,  & 
ni)0  as  to  blvmlu  or  onuftiiMia  ia  wills,  1365, 1367,  1176, 
1384,  5, 1426. 
when  adnisaibk  to  Q4id  to,  vary^  or  dikchmgt  iiiitruments, 

g^o«r%l  rules  agaifuit  parol,  applies  to  cases  not  within  ststnte  of 
frauds,  1466, 7. 
and  to  simple  cootnctf  as  jvell  as  deeds  to.  1466, 7. 
not  admissible  to  vary  &c.  wills,  1425. 

exaniples.  1884  to  1887, 1425  to  1428. 
not  admissible  to  vary  &ict.  deeds  of  conveyance,  1428. 

examples,  1428,  et  seq. 
not  admissible  to  vary  clause  reserving  vent  in  lease,  1429. 

hoMT  far  time  of  bqldiiig  mtj  be  wadiftiil  by  usage,  141^^,  8. 
nile  the  eame,  whether  lease  by  simple  contract  or  deed, 

1457,  8. 
time  of  holding  unezpECesed,  how  asceitained,  1408. 
admissible  tp  prove  usage,  ^M^^^y^Mff  incidents  to  leases,  how 
far,  1454  to  1456. 
not  edmissible  to  vary  &c.  the  condition  of  mortgage,  1431. 
nor  to  show  absolute  sale,  intended,  1421,  2, 1431,  2. 
rule  same,  whether  merlgfige  of  chattels  or  lands,  1431,  S. 
sai^e,  where  a^rtgage  constructed  of  several  viitingSi 
1421,  a,  1431,  2. 
not  admissible  to  show  conveyance  apparendy  absolute,  intended  u 
a  mortgage  or  security,  1432,  et  seq. 
deed  of  lands,  1432  to  1434. 
covveyance  of  personal  property,  1432,  3. 
rule  where  evidence  not  objected  to,  1434. 

where  conveyance  constructed  of  several  writings, 

1421,  2. 
where  usury  is  set  up,  1447,  8. 
rule  otherwise,  in  all  cases,  in  New-Yoik,  1432. 
rule  in  Pennsylvania,  1435,  6. 
rule  in  chancery,  1434, 1498. 
h<yt  admiesible  to  vary  condition  of  bond,  1437,  8. 
hot  admissible  to  add  to  or  yavy  policy  of  insurance,  1463. 

usage,  how  far  admissible.    See  tit.  Usa^e  of  CmUom, 
when«  oot  admismble  to  add  to  or  vary  simple  contract  in  writing,  1466, 

et  seq.    See  tit  Prmmwry  Natt^  R4teipt 
not  admissible  to  vary  legal  effict  of  it^tnuaent,  1469,  1470. 

of  special  receipt,  1440,  1.    See  tit  Reaipi. 
of  bUl  of  lading,  1470.    See  tit  BiU  of  Lading. 
of  promsssory  note,  1460  to  1462,  1470.   See  til 

PmomUtary  HaU. 
of  policy  of  insurance,  1463. 


Digitized 


by  Google 


INDEX.  lem 

PAROL  &VlDENCEr^^4ionimued. 

.    .  oontnet  ■pecifying  no  place  of  delivery,  1470. 
eoatract  indefinite  as  to  time,  1470. 
other  coDtraots,  1470, 1. 
usa^  or  custom  admissible  to  change  legal  effect,  how 
fw,  1412  to  1415, 1454  to  1458,  1462,  1470.    See  tit, 
Ufogeand  Omtom. 
admissible  to  vary  &c.,  by  incorporaUng  other  writings  referred  tOg 
1420^  et  saq. 
espiess  reference,  1420^  et  seq. 
implied  reference,  1421, 2, 1437. 

rule  as  to  contempaneous  writings,  1421,  2, 1487, 1461,  2. 
admissible  to  var>'  &c.,  by  incorporaljag  oral  matter  referred  to, 
1422,  1471, 2. 
bill  or  note  refeiring  to  oral  condition,  1422, 1461,  8. 
bond  referring  to  oral  agreement,  1422,  1471,  2. 
when  reference  to  oral  matter  void,  1422,  8. 
Inadmissible  to  vary  &c.,  by  oral  matter  not  referred  to,  1422, 1466, 7. 
reason  and  extent  of  rule,  1466  to  1471. 

contemporaneous  or  prior  negotiations,  1466,  et 
seq.    And  see  lit.  BiU  of  Ladings  Pnmiuory 
Nate. 
admissible,  if  contract  manifestly  incomplete,  1471,  et  wq, 
instrument  as  to  hiring,  1472. 
ag^ement  to  indemmfy,  1406. 
submission  to  arbitrators,  1406,  7. 
lAstiument  of  compromise,  1407, 1472. 
agreement  on  one  side  not  written,  1478. 
writing  given  in  part  execution  of  oral  contract,  1473,  4. 

otherwise,  where  complete  execution  imported, 
1471. 
blank  endorsement  of  bill  or  note,  1473. 
admissible,  to  supply  blanks  or  omissions,  when,  1394,  5. 
name  in  contract,  1394. 
tium  in  awaid,  1394. 
consideration  in  deed,  1444. 
sign  of  dollars  omitted,  1394. 
clerical  omissions  &c.,  1394. 
not  to  supply  omission  in  wills,  1384,  5. 
Admissible,  to  shew  custom  or  usage  regulating  subject  of  contract 
See  tit.  Usage  and  Custom, 
how  far  usage  may  vaty  legal  effect  of  instrument,  1412 

to  1415,  1454  to  1458,  1470. 
or  sui^y  incidents,  1454  to  1458,  1462. 
rule  in  respect  to  contracts  as  to  seamen's  wages,  1462. 
admisiriible,  in  behalf  of  person  not  concluded  by  instrument,  1436,  7. 
Strangers  may  show  real  intent,  1436, 1448. 
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town,  retifltiiii^  wttlemeftt  under  pngnH  ted. 

1483, 1444,  147B. 
cndilor,  agnilinf^  debtor's  deed  for  frtod,  1496, 
144S.  1451  to  1458. 
pei^,  may  tliow  reel  inteiit,  when  inetnunent  «ed  kf  e 
itrenger,  1487. 
deed,  relied  on  by  ttnuiger,  to  ibow  gientee*!  Ik- 

bility  for  repairs,  1487. 
bill  of  tale  of  vesiel,  relied  on  by  uuter  to  dkow 

vendee  liable  for  wages,  1437. 
receipt  in  the  nature  of  a  contract,  1440. 
admissible,  where  writing  in  its  own  nature,  inconclusive, 
receipt,  213  to  216, 1488,  9, 1475,  6. 

otherwise,  if  in  the  nature  of  centneS, 
when,  216,  1489  to  1441. 
bUlofparc^,  218,  1476. 
letter  of  cretit,  1476. 
admissible,  to  disprove  or  vary  consideration  clause  of  deed,  whsa, 
in  suit  for  purchase  money,  217, 1441. 
on  question  as  to  who  received  money,  216,  218, 1442. 
on  question  of  damages  upon  covenant  of  wananty,  14^ 
upon  covenant  of  seizin,  217, 1442. 
not  inter  partes,  to  vary  substantive  tenns  of  deed,  317, 
218,  1441  to  1444. 
otherwise,  as  to  strangen,  1486,  1444, 1448. 
otherwise,  as  to  party,  where  a  stsanger  rellBi  sn 

deed,  1487. 
whether  deed  assailed  for  fraud,  can  be  supported 
by  proving  a  different  consideration,  1451  to  149. 
party  may  always  prove  consideration  coosiilcBt 

with  deed,  1448,  4,  1452, 8. 
what  is  a  '*  different  consideration,"  1443, 1461  to 

1458. 
rule  where  deed  adds,  "  and  for  divers  othsr  ooa- 
siderations,''  1444. 
or  imports  only  '*  divers  good  considevatioos,'' 

1444. 
or  a  blank  is  left  for  consideration,  1444. 
admissible,  to  disprove  or  vary  consideration  clause  in  other  writin|i, 
when,  216,  217. 
policy  of  insurance  acknowledging  premium  le- 

ceived,  2ia 
promissory  note  acknowledging  "  value  received,'* 
218,  1458. 
rule  where  note  states  a  specific  coa- 
sideratkm,  1460. 
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wbBD  admlMible  to  prove  wabt  or  failure  of  connderetioik, 
rule  a«  to  deeds,  1442, 1448,  9. 

local  statute  of  New-York,  1488. 
local  law  of  S.  CliroliDa,  1449. 
rule  as  to  promissory  notes,  218, 1458  to  1460. 
policy  of  insurance,  218. 
other  contracts,  216,  217. 
admissible  to  prove  fraud,  when, 
deed,  1448  to  1458. 

party  cannot  set  up  fraud  in  respect  to  consideration, 
when  deed  directly  in  question,  1448,  9. 
local  statute  ot  New-York,  1488. 
local  law  of  S.  Carolina,  1449. 
party  cannot  set  up  fraud  as  to  creditors  &c.,  1448. 
party  charged  with  fraud  not  allowed  to  prove  differont 

consideration,  1451  to  1453. 
party  may  show  fraud  in  the  execution,  1449, 1451. 
promissory  note,  1458,  9. 
other  contracts,  216,  217. 

rule  whero  fraud  the  gist  of  the  claim,  and  instrument  only 
coUaterally  in  question,  1475. 
admissible  to  prove  illegality  of  consideration, 

what  consideration  unlawful,  1445,  to  1448. 
deed,  1445  to  1448. 

party  cannot  allege  illegality  afler  contract  executed, 

1446,  1448. 

rule  as  to  deeds  of  conveyance,  delivered,  1446. 

rule  differont  in  rospect  to  usury,  1447,  8. 

whether  any  one  save  a  party  can  avoid  deed  for  usury, 

1447,  8. 

whether  deed  apparontly  absolute,  may  be  shown  a 
mortgage,  to  prove  usury,  1447,  8. 
note  or  biU,  1458,  1476. 

parol  contract  as  to  illegal  consideration  not  merged, 
1476. 
admiirible  to  prove  facts  relating  to  the  execution,  how  far,  1476. 
to  annul,  by  showing  instrument  misread  to  party,  1449. 
obtained  by  duress,  threats  &c.,  1450^  1459. 
party  incapable  of  executing,  1450,  1459. 
taken  from  party  without  his  consent,  1450,  1459, 
deed  not  duly  deUvered,  1281  to  1286,  1388, 1450, 

1453. 
note  not  delivered,  as  such,  1459. 
one  party  refusing  to  sign  his  part,  1^6. 
surety  signing  bond  on  condition  that  others  would 
sign,  1450. 
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to  i|ualif J  or  .Tuy  effi&ct, 

by  showing  delivery  on  a  day  different  from  dale, 

1451. 
deliveiy  conditional,  1282, 1450,  1453, 4. 
whether  delivery  to  party  can  be  qualified,  1450. 
rule  as  to  deeds,  1450. 
rule  as  to  notes,  1459  to  1461.    See  tit 
Pnmiswry  Note. 
to  show  party  signed  as  agent,  or  trustee,  when,  1464  to  1466. 
promissoiy  note,  1464,  5. 
check,  1464,  5. 
lottery  ticket,  1464. 
deed,  1286,  7, 1291, 1465. 
to  show  party  ngned  as  surety,  when,  1465,  6. 
deed,  1465,  6. 

promissory  note,  1461,  1465,  6. 
to  define  character  of  instrument,  1388^  1476. 
admissible  to  prove  distinct  independant  oral  matter,  not  meiged, 

when,  1478,  9. 
admissible,  to  shew  subsequent  alteration  or  discharge  of  contract, 
when, 
rule  as  to  simple  contracts,  1477,  8. 

where  doubtful  whether  subsequent  or  not,  1477,  8. 
rule  as  to  sealed  instruments,  1479  to  1481. 

where  doubtful  whether  subsequent  or  not,  1481. 
rule  as  to  contracts  within  stat.  of  frauds,  1463,  4, 1481,  S. 
role  in  eqtuty,  concerning  the  admission  of  parol  evidence,  1482  to  1498. 
same  as  at  law,  on  questions  of  ijUerpretoHon,  1434, 
1483. 
admissible  to  show  intent,  as  an  independent  fiict, 
when,  1387,  8,  1438. 
intent  not  meant  to  be  expressed,  1434. 
to  rectify  mistakes  in  deeds  &c.,  1434,  5. 

mistake  of  law,  as  distinguished  from  mistake 

of  fact,  1483,4. 
mistake  in  wills,  1384,  5,  1487. 
whether  pUtifUiffcAn  allege  mistake,  on  bill  for  specific 

performance,  1485,  6. 
to  raise  trusts  in  wills,  1487. 
to  raise  or  rebut  resulting  trust  in  deeds  &c.,  1488  to 

1491. 
to  regulate  jus  accreseendi,  in  respect  to  joint  purcha- 
sers, 1491. 
to  operate  equitable  change  of  real  to  personal  estate, 

1491. 
to  fortify  or  repel  presumptive  satisfaction  of  covenants 
for  family  provisions,  1491,  2. 
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tQ  fortify  or  repel  presu|nptiTe  satisfaction  of  debt,  by 

leg;acy,  1493. 
to  fortify  or  repel  presumptire  satisfactipii  of  a  portion, 

by  legacy,  or  advancement,  1499,  4- 
to  fortify  or  repel  preaumptiTta  ademption  of  legacy,  by 

advancementj  1494,  5. 
to  repel  presumption  that  double  legacies  wate  Boi 

intended,  1485, 
U>  repel  presumptive  exclusion  of  executors  from  re- 
siduary estate,  1495  to  1498, 
to  show  conveyance,  absolute  on  its  fioe,  was  intended 
U  a  mortgage,  1434,  6, 1498. 
PARTICULARS,  (BILL  OF) 

v^antarily  rendered,  472. 
under  judge's  order,  469  to  475. 
when  to  be  applied  for,  475. 
order,  how  obtained  &c.,  474. 
to  compel  disclosure  of  demand*  47(1 
in  action  ex  contractu,  470. 
ex  delicto,  470. 
ejectment,  470. 
to  compel  disclosure  of  party,  470. 
sufficiency  of,  and  wimt  it  should  contain,  471  to  473. 
insufficient,  party  must  apply  for  further  order,  472,  3. 

no  ground  of  objection  at  trial,  472,  3. 
confines  party  in  his  proof,  how  far,  471  to  473. 

demand  specified  in  declaration,  but  not  in  bill,  may  be  profod, 

471. 
matter  to  rebut  adverse  claim,  may  be  proved,  though  not  stat- 
ed, 471. 
variance  between  bill  and  proof,  when  fatal,  472,  3. 
variance  must  be  objected  at  trial,  473. 
plaintiff  may  recover  on  demand,  not  stated  in  his  bUl,  if  proved  by  de- 
fendant, when,  474. 
not  delivei«d  by  plaintiff,  remedy  for,  471,  474,  5. 
by  defendant,  remedy  for,  471,  474,  5. 
not  delivered  in  time^  evidence  under,  excluded,  when,  471,  474,  5. 
when   irregularity    as  to  time,  waived,  471, 
474,  5. 
anp^endment  of  bill  to  be  made  under  judge's  order,  469. 

if  after  issue  joined,  court  must  be  applied  to,  469. 
when,  and  on  what  terms  allowed,  469. 
PA^BITNEH, 

not  sued,  incompetent  for  or  against  co-partner,  when,  113,  ftU$  7, 1587, 
1539*    kud  pet  ^t  Joint'Debter. 
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competent,  for  personal  repreientatiTet  of  deceased  oo-put- 
ner,  when,  83. 
competency  of,  bow  restored,  266,  1597,  8. 
admission  by,  evidence  against  co-partner,  when,  172,  174. 

how  far  evidence,  if  made  after  dissolution,  171, 171,4. 
promise  to  pay  each  of  several  partners  his  proportion  of  debt,  tatitlet 

each  to  sue  alone,  516. 
special  verdict  finding  partnership,  not  evidence  inter  oHob^  824. 
reputation  or  hearsay,  to  prove  partnership,  605,  703,  4. 
notice  of  dissolution  in  newspaper,  when  and  as  to  whom  evidence,  1145, 

1146. 
books  of  firm,  evidence  as  between  partners,  681. 
power  of,  to  bind  co-partner  by  deed,  1268. 

by  submission  to  arbitratita,  1085. 
PARTNER,  DORMANT, 

protected  by  actual  dissolution,  without  notice,  1 14$. 
PARTY, 

to  suit,  incompetent,  generally,  as  a  witness,  184  to  188, 1548. 
grounds  of  incompetency,  134  to  137. 
to  criminal  suit    See  tit.  Co-Defendant. 
to  civil  suit,  incompetent, 

if  interested  in  the  event,  135  to  138,  1548  to  1551, 156S»  s( 

seq. 
or  in  the  costs,  135  to  138,  1548  to  1551,  1568,  et  seq. 
competent,  if  fiee  from  interest,  when,  135  to  138,  9,  1548  Is  1561, 
1563,  et  seq. 
who  may  object,  141, 2,  1549,  1550,  1563,  et  seq. 
otherwise  in  New-York,  and  some  other  states,  as  to  party  on  lecoid, 
134  to  137,  144,  5,  1548,  1550, 1. 
trustee  without  interest,  139,  1550,  1. 
lessor  in  ejectment,  without  interest,  185, 141. 
unnecessarily  made  a  party,  137, 141,  144. 
made  a  party  by  mistake,  144. 
may  testify  by  consent,  142. 
any  party  may  object,  136, 141,  2. 
rule  in  equity,  137, 1550. 

in  court  of  probate,  on  accounting,  138. 

before  auditors,  in  action  of  account,  138. 

con^Mtent  to  prove  facts  preliminary  to  secondary  evidence, 

even  though  interested,  or  a  party  to  record,  133, 138. 1197, 
1218,  1231,  1346, 1551,  2. 
notice  to  produce,  188,  1197, 1346. 
search,  loss  &c.  of  writing,  138.  1218,  1281,  % 

1346. 
enquiry  &c.,  for  attesting  witness,  138, 1296^  1846. 
competent  ex  neeeeeUate,  when,  140«  1,  253. 
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whether  competent  to  prove  content!  of  box  &c.,  delivered  to  innkeeper, 

or  carrier,  140,  1. 
pompetent  to  authenticate  account  books,  when,  141,  628,  et  seq.    See 

tit.  Book  of  Jiecount. 
competent  bj  statute,  when,  140,  252,  S. 
in  interest,  rendered  competent  by  release,  assignment  &c.,  when,  266, 

1549,  1550,  1,  1564,  et  seq.    See  Ut  Interest. 
incompetent  at  commencement  of  suit,  rendered  competent  by  subsequent 

proceedings,  when.    See  tit.  Co-Defendant, 
party  to  instrument,  when  allowed  to  invalidate  it,  71  to  81,  1518. 
admission  by.    See  tit.  Admission, 

privUeged  from  testifying,  when,  134,  136,  141, 1548  to  1550, 1563,  4. 
compellable  by  statute,  when,  136, 276,  1551. 
overseer  of  poor,  on  appeal  from  order  of  removal,  141. 
party  in  interest,  but  not  on  record,  141,  164, 740, 1. 

when  compilable  to  testify,  272  to  275,  740,  1, 
1570, 1. 
lessor  of  plaintiff,  in  ejectment,  141. 
PATENTS, 

granting  lands,  how  proved,  1163,  4. 
granted  in  another  state,  how  proved,  1166, 1258. 
securing  inventions,  how  proved,  1164,  5. 
presumed  regularly  granted,  how  hi,  296,  7,  305,  361,  1163, 4. 
PAYMENT. 

plea  of,  in  assumpsit,  admits  cause  of  action,  449, 450. 
in  suit  on  award,  admits  award,  449,  450. 
in  suit  on  judgment,  admits  judgment,  450. 
in  suit  on  bond,  admits  bond,  450. 
supported  by  proof  of  discharge  in  bank  notes,  492. 
or  notes  on  individuals,  492. 
or  debt  due  from  payee,  when,  492. 
supported  by  proof  of  payment  of  a  less  sum,  when,  314. 
by  proof  of  unexplained  delay,  when,  316. 
to  judgment  creditor,  not  proved  as  in  favour  of  officer,  by  his  retnm  on 

execution,  1083,  4. 
act  of,  evidence  of  payor  being  indebted  to  payee,  288,  315. 
of  check  or  order,  evidence  that  drawee  had  funds  of  drawer,  288,  815. 

or  that  he  owed  drawer,  288,  315. 
of  money  order  by  drawee,  prosumed  from  its  being  in  drawee's  hands, 

315. 
to  payee  of  check,  not  presumed  from  paid  check  found  among  drawer's 
papers,  when,  315. 
otherwise,  if  check  shown  to  have  been  in  payee's  possession, 
815. 
of  bill  of  exchange,  presumed  from  being  found  in  acceptor's  hands,  814. 
of  bond  or  note  &c.,  presumed  from  being  found  in  debtor's  hands,  814. 
Vol..  !.•  214 
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of  bond  or  Mte  &c.,  pfemimed  ftxwi  being  offosMd,  lucd  or  tm,  814. 

how  pregumption  rebutted^  314. 
e(  deoMiid,  wken  presumed  from  omittuur  it  n  statainent  of  accoimli, 
314. 

of  highway  tax,  presumed  from  nol  beinic  chaxgwl  in  bill  Urn  msitjut, 
815. 

of  purchase  money,  presumed  from  giving  bond  to  c^mrey,  mxA  *»hing  bo 

counter  security,  816. 
of  debt  secured  by  pledge,  not  presumed  from  releann^  pledge,  315. 
(rf  officer  in  United  States  sendee,  piesumed,  when,  315. 
of  servants,  presumed  from  course  of  business,  when,  S94,  316. 
pcesumed,  from  creditor  paying  money  to  debtor,  and  takug  his  receipt, 

316. 

presumed,  from  kpse  of  time,  when,  316,  816,  et  seq. 
of  bond,  after  20  yeara,  316  to  318. 
how  time  to  be  computed,  816. 
shorter  period,  with  other  circumstances,  816. 
how  presumption  repelled,  317,  318. 
of  mortgage,  after  20  years,  when,  318. 

shorter  time,  with  other  ciircumstances,  819. 
whether  6  yean  wUl  answser,  where  debt  seonrad  hj  aniple  con- 
tract, 319. 
how  presumption  repelled,  319. 
of  rent  secured  by  sealed  lease,  after  what  period,  323,  352, 3. 
rule  as  to  quit-rent,  352,  3. 
how  presumption  repelled,  863. 
of  debt,  secured  by  single  bill,  after  20  yearn,  828,  862,  8. 
of  demands  on  other  sealed  instruments,  328. 
of  judgments,  decrees  &c.,  of  record,  after  20  yean,  824. 

how  presumption  repelled,  324. 
of  statutes-merchant,  statutes-staple,  and  recognizances,  824. 

how  presumption  repelled,  324. 
of  annuities,  324,  5,  328. 

rule  as  to  annuity  to  wife  for  pin  moneys  825. 
rule  as  to  income  of  a  fund  settted  apon  wife,  B25. 
how  presumption  repelled,  325. 
of  portions  charged  on  realty,  after  what  period,  825. 

how  presumption  repelled,  325. 
of  legacies  or  distributive  shares,  325  to  327. 
equity  follows  statute  of  limitation,  326,  7. 
how  presumption  repelled,  326,  7. 
of  vendor's  lien  for  purchase  money,  327,  8» 
of  demands  upon  simple  contract,  323,  4. 

presumption  arises  after  20  years,  when,  828,  4. 

whether  it  arises  within  a  shorter  period,  824, 

presumption  excluded  in  England  by  stat  of  limitatioiii,  8S4. 
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PAYMENT— <ofrftntt«df. 

how  presumption  repelled,  824. 
of  claims  for  damages  assessed  under  statute,  presumed  when,  323. 
of  creditor  of  estate,  presumed  from  implied  acquiescence  in  distribution 
of  estate,  when,  347. 
PAYMENT  INTO  COURT, 

its  effect  as  an  admission,  467  to  469. 

admits  plaintiff's  calling^,  when  alleged,  208. 

when  an  admission  of  prima  facie  liability  beyond  amount  paid  in, 

467,  8. 
when  not  an  admission  beyond  amount  paid  in,  467,  8. 
admits  contract,  how  far,  467, 8,  9. 
defendant  may  prove  himself  not  liable  at  all,  467,  8,  9. 

effect  of  such  proof,  467,  8. 
generally,  on  all  the  counts,  effect  of,  468, 9. 
specially,  on  one  count,  when  applied  to  another,  467,  8. 
if  no  more  due  than  paid  in,  verdict  to  be  for  defendant,  467, 8. 
plaintiff  taking  money  out,  effect  of,  469. 

taking  out  summons  for  allowance  of,  an  admission,  how  far,  196,  469. 
PEDIGREE, 

proof  of.    See  tit.  Hearsay^  Deelaratitnu. 
PENALTIES^ 

judgment  for,  bars  suit  for  another  incurred  on  same  day,  when,  969, 1005. 
PERFORMANCE, 

plea  of,  in  action  of  covenant,  admits  deed,  1213. 

and  plaintiff  may  read  recital  of  covenant  in  declaration,  1213. 
or  covenant  itself  so  far  as  it  accords  with  declaration, 
1213. 
matter  excusing  performance,  inadmissible  under,  429, 430. 
of  covenant,  admitted  by  plea  of  no»  est  factum,  when,  448,  9. 

admitted  by  judgment  by  default,  446. 
of  written  contract,  allegation  as  to  time  of,  when  material,  534, 1481. 
time  for  performing  written  contract,  waived  or  extended  by  parol,  when, 

1477  to  1481. 
rule  as  to  contracts  under  seal^  1479  to  1481. 
as  to  contracts  not  under  seal,  1477,  8. 
as  to  contracts  within  statute  of  frauds, 
1463,  4,  1481. 
PERJURY, 

taking  of  oath,  may  be  proved  by  a  single  witness,  283. 
testimony  given,  when  sufficiently  proved,  749. 

falsity  of  testimony,  to  be  proved  by  more  than  a  single  witness,  283,  4. 
*  wifaess'  expressions  of  malice  toward  party,  evidence  in  showing  testimo- 
ny corruptly  false,  454. 
'    in  making  deposition, 

prisoner  must  be  identified  as  the  deponent,  1101. 

how  identified,  1100, 1. 
taking  of  oath,  and  its  judicial  character  to  be  proved,  1100, 1101. 
how  proved,  1100, 1101.  j 
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POWER  OP  ATTORNEY.    See  tit  Poijmt, 

in  proving  deed  executed  under,  power  to  be  produced,  12168, 1 

presumed,  if  deed  ancient,  wken,  1269, 1291 
niACTICR, 

in  respect  to  compelling  attendance  of  witnesses,  1  to  7,  84  to  28.    Sm 

tit.  Jtttendance, 
on  motion  to  put  off  trial,  41  to  57.    See  tit.  Putting  off  7HA 
in  obtaining  iestimonj  bj  deposition,  82  to  41.    See  tit  jDoosftton. 
PREAMBLE, 

in  private  statute,  when,  and  against  whom  evidence,  802,  3. 
PRESCRIPTION, 

person  claiming  under,  when  competent    See  tit   Commmery  Cudm, 

Inkabitanti. 
what  allegation  calls  for  proof  of,  518. 

allegation  of  prescription  to  fish  and  use  shore  for  tint  purpose,  does  not 
authorize  evidence  of  prescription  to  erect  hute  on  shore  for  fishing,  429. 
PRESIDENT  OP  U.  STATES, 

requisition  bj,  calling  out  militia,  effect  of,  as  an  adjudication  upon  ad- 

gencj,  1020. 
not  bound  to  disclose  communications  made  to  him  ofllcially,  749. 
PRESUMPTION  AND  PRESUMPTIVE  EVIDENCE, 
definition  of,  289. 
principles  on  which  founded,  289. 
degrees  of, 

violent  presumption,  what,  307. 
probable  presumption,  what,  307. 
weak  and  inconclusive  presumption,  or  conjecture,  907. 
force  and  effect  of  these  different  presumptions,  307  to  813. 
jury  to  judge  of,  808,  9. 
distinction  between  circumstantial,  and  presumptive  evidence,  907. 
'  between  presumption  and  proof,  307. 
between  circumstential,  and  direct  or  positive  evidence,  385. 

the  former  secondary,  and  inadmissible,  when,  385, 433, 4, 
544,  5. 
between  circumstantial  or  presumptive,  and  prima  fme  eri- 
dence,  309. 

absence  of  presumption  on  side  holding  affinnative,  decides  case  anioit 
it,  when,  306.  ^ 

general  rales  of,  apply  to  corporations  as  well  as  individuals^  288, 298. 
particular  presumptions, 

that  one  intends  the  ordinary  consequences  of  his  voiuntarv  acts 
291,  311.  ^       * 

of  malice,  in  Ubel,  291. 

in  other  cases,  311. 
of  conspiracy  to  defraud,  from  causing  plates  to  be  struck  for 
altering  biUs,  291. 
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PRESUMPTION  AND  PRESUMPTIVE  EVIDENCK-H^m^imied 

of  Mtent  to  defmud,  from  wilfiil  dettructioii  or  obliteration  of  in- 
stiument,  1216. 
Iliat  evidence  wilAillj  suppressed,  destroyed  &c.,  would  be  adrerse 
if  produced,  396. 
of  revocation  of  first  will  being  contained  in  second,  from  de- 
stroying ktter,  293. 
of  valuable  consideration  in  bond,  from  destruction,  293. 
t>f  due  executioD  of  instrument,  from  destruction,  1220. 
^  instrument  containing  matter  adverse,  from  resorting  to  infe- 
rior proof,  311,  540. 
of  cotttaDts  being  as  recollected,  from  refusal  to  produce;  298, 

1192, 1234 
of  best  oral  evidence  being  against  party,  from  omitting  to  pro- 
duce it,  293,  810. 
omitting  to  explain  circianstances,  293,  310. 

omission  accounted  for,  how,  310,  646, 
of  direct  evidence  being  adverse,  from  resorting  to  circumstan- 
tial, 386,  423,  544,  5>  6. 
retort  to  circumstantial,  hew  justified,  385,  6, 424, 
5,545,6. 
Uttt  a  fkct  once  existing,  continues,  295. 
conttnoance  of  partnership,  295. 
of  life,  295. 

counter  presumption,  484k  489,  490. 
of  possession,  295. 
of  corporation,  295w 
of  insanity,  296. 
not  of  insolvency,  when,  295. 
or  editorship,  295. 
<hat  what  is  natural  and  commont,  is  true,  295. 
of  aflfection  among  relatives,  295. 
of  entry  of  brother  not  being  adverse,  295. 
of  sanity,  295,6. 
insanity,  when,  296. 

death  without  issue,  not  presumed,  when,  295. 
of  minor  being  under  control  and  protection  of  parent,  296* 
of  wife  acting  imder  coercion  of  husband,  in  committing  offence, 
296. 
Hiat  persons  take  cate  of  their  own  concerns,  296. 
of  vendor's  knowledge  of  obvious  defects,  296. 

of  adverse  possession  of  land,  296. 
of  person  paying,  being  indebted,  296,  315. 
of  debt  not  having  been  forgiven,  296. 
gift  not  presumed,  296. 
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PRESUMPTION  AND  PRESUMPTIVE  EVIDENCE^-con/mictf. 
that  penont  act  according  to  their  inteMtt,  301  to  303. 

acquiiition  of  incumbrance,  when  presumed  an  act  of  puidiue, 

301,  2. 
when  an   act  of  extinguiihmeit, 

301,2. 
by  tenant  in  tail,  301,  2. 
by  tenant  for  life,  301, 2. 
by  mortgagee,  302. 
by  owner  of  equity  of  redempdoa, 
302. 
of  relinquishment  of  right,  from  acquiescence  in  adyem  enjoy- 
ment, 302.    See  vttfra;  and  tit  EcfemeiU,  Adetr—  Potm- 
$um  ire. 
of  acceptance  of  advantageous  offer,  bequest,  conTeyance  ftc^ 
303. 
assignor's  acceptance  of  provision  in  lieu  of  dower,  303. 
creditor's  acceptance  of  debtor's  assignment,  303. 
grantee's  acceptance  of  delivery  of  deed,  1288. 
rule  as  to  acceptance  by  corporation,  288. 
of  destruction  of  paper,  from  interest  in  suppressing  it,  1322. 
fh>m  artificial  habits,  and  usual  course  of  conduct,  294. 
of  term  of  credit,  from  custom  of  trade,  294. 
of  receipt  of  letter,  from  course  of  mail,  294, 1203, 4. 
of  mailing  letters,  from  habit  of  business,  294, 1203,  4.    See  til 

Letters. 
of  receipt  of  marine  intelligence,  from  taking  newspaper  coatsin- 

ing  it,  294.    See  tit  JXewapaperi. 
of  possession  of  papers  by  attorney,  from  client's  residence 

abroad,  294, 1184,6. 
of  access  to  partnership  books,  294,  66L 
of  stockholder's  right  to  certificate,  finom  custom,  294. 
of  payment  to  servant,  from  custom,  294. 
of  authority  of  wife,  from  absence  of  husband,  294. 
of  authority  to  sign  name,  from  repeated  acquiescence,  294. 
of  right  to  charge  interest,  from  custom,  294. 

of  service  of  notice,  from  practice  in  office,  294.  i 

of  gift  to  daughter,  from  custom  of  parents  as  to  outfit,  296.  | 

of  presenting  checks,  from  practice  in  respect  to,  295. 

of  attesting  witness  having  been  present  at  execution,  from  bis 

habit,751,2,  1303,  4. 
of  sheriff  having  advertised,  from  his  uniform  pntctice,  1235. 
from  state  of  society,  294. 

of  slavery,  in  a  slave  holding  state,  from  color,  294,  361,  488. 

rebutted  by  enjoyment  of  freedom  tertwenty  yean,  361. 
freedom  presumed  in  non-slave-holding  slate,  294. 
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PRESUMPTION  AND  PRESUMFriVE  EVIDENCE-ciwKihtted 

that  things  are  legally  and  properly  in  their  exifting  state,  2d5» 
of  ownership,  or  title,  from  possession,  295,  853. 
title  to  teal  estate,  353,  4. 
title  to  personal  estate,  353,  4. 
of  due  deliyery  of  deed,  from  possession  hy  grantee,  obligee  &c. 
1284. 

of  other  writings,  from  possession,  1809. 
(hat  pertons  are  innocent,  till  proved  guilty,  296,  298,  483. 
that  official  duty  has  been  regularly  performed,  296,  et  seq. 

of  regularity  of  official  title,  from  acts  in  office,  297,  486.    And 

see  tit.  Cfficid  Okaraeter. 
of  public  grants,  surveys,  &c.  having  been  regularly  made,  296« 

7,  305,  361,  1163,  4.    And  see  tit.  Patent,  Power, 
of  overseers  of  poor  having  taken  proper  steps  to  relieve  pau- 
per, 297. 
of  regularity  of  tax  assessment,  297. 
of  district  attorney  having  filed  transcript  of  conviction,  297, 

486. 
of  entries  in  public  books  having  been  made  by  proper  officer, 

297. 
of  official  seal  having  been  affixed  by  proper  authority>  262, 

1124, 1287. 
of  auditor  of  exchequer  having  delivered  up  rolls,  on  removal, 

297. 
of  regularity  of  renewal  of  justice's  execution,  297^ 
of  due  notice  having  been  given  of  register's  sale,  297, 
of  regularity  of  sheriff's  sale,  297.    See  tit  Power^  Deed. 
that  he  levied  and  advertised,  297,  485. 
that  he  searched  for  personal,  before  selling  real  prop- 
erty, 485. 
that  he  had  ceriificate  of  apprisal,  when  he  set  off  lands, 
297. 
of  return  of  execution  in  due  time,  297. 
of  sheriff  retaining  ca.  sa.  proper  time  to  charge  bail,  297. 
of  regularity  of  tax  collector's  sale,  297,  862,  1289, 1290. 
of  regularity  of  acts  of  commissioners  in  making  partition,  861 , 

862. 
of  regularity  of  sales  by  administrators  fcc.,  under  decree,  805, 

862, 868,  9.    And  see  tit  Power,  Deed. 
of  regularity  of  probate  or  acknowledgment  of  deed,  1248, 9. 
power  to  act,  not  presumed.  297. 

of  sheriff,  to  receive  money,  297. 

to  give  deed^  1288,  et  seq. 
to  levy  &c.  1078,  et  seq. 
of  administrators  Ice.  to  sell  realty,  862,  868,  9, 1288, 
et  seq. 
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PRESUMPTION  AND  PRESUMPTIVE  EVIDENGE— eoRlmti^d. 

of  officer,  to  .tell  land  for  Uxes,  297,  863, 1289, 1290. 
of  officer  taking  probate  or  acknowledgment  of  deed, 

1247  to  1249. 
of  juriediction  of  inferior  court,  905.    And  eee  tit  la- 
ferior  Court,  Juriadkium,  Judgmentiy  deerets  4^ 
that  private  acts  have  been  fair  and  regular, 

of  entiy  in  premises  being  with  rightful  intent,  298. 
of  regularity  of  oonveyance  by  trustee,  298. 
of  trustee's  fidelity  in  aspect  to  tnist,  298,  867, 8. 
of  persons  not  having  acted  criminally,  288, 296,  298, 483, 4. 
or  fraudulently,  288,  298, 301,  484. 
rule  in  equity,  SQl,  886  to  340. 
or  immorally,  298. 
or  in  violation  of  law,  298. 
of  alteration  &c.,  in  instrument,  having  been  made  before  execo" 
tion,  299, 1317. 
when  contiaiy  presumption  prevails,  299,  1216,  1222, 
1317. 
ci  deed  bearing  its  true  date,  298,  305, 1458. 
of  deed  having  been  regularly  signed— Maled-^eliveied,  90i, 
805.    And  see  tit  Deed. 
arising  from  the  nature  and  general  incidents  of  property,  80S. 
that  lord  of  manor  owns  soil,  803. 
that  ^landholders  of  manor  have  equal  right  of  common  on  loid^s 

waste,  80a 
that  owner  of  enclosed  land  owns  waste  between  that  and  bigk- 

way.  803. 
that  soil  of  highway  belongs  to  adjoining  owner,  308. 
that  owners  on  each  side  of  highway  own  vsque  adfilum  via,  901 
that  proprietors  on  opposite  sides  of  stream  own  usque  ad  fiim 

a^ce,  303,  4. 
that  proprietor  on  both  sides  of  stream  owns  the  whole,  804. 
that  owner  of  suriace  of  land  owns  minerals  &c.,  803. 
that  possessor  of  several  fishety  has  right  to  the  ground  covered 
with  water,  808. 
how  rebutted,  804. 
that  money  borrowed  by  husband,  on  security  ef  wife's  lands,  was  ap- 
propriated solely  by  him,  806. 
equity  arising  from,  how  rebutted,  806.    See  tit  JEhi6sR^ 
and  Wife. 
of  citizenship,  368.    See  tit  Natwaluaiion. 
of  delivery  of  property  per  order,  from  order  found  in  drawee's  haodif 

815. 
of  liquidation  of  demands,  815. 

from  giving  bond  and  mortgage,  815. 
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PBESUMPTIONAND  PRESUMPTIVE  EVIDENCE— conrimi^/. 
from  givin$^  pionassory  note,  315. 
of  payment,  release,  waiver,  or  extinguishment, 

from  custody  of  security.    See  tit.  Payment. 
from  security  being  crossed,  rased  or  torn,  314. 
from  ooiission  of  demand  in  account  stated,  314. 
of  tax  in  bill  for  another  year,  315. 
from  creditor  paying  money  to  debtor,  and  taking  his  receipt, 

916. 
from  course  of  business,  294,  315,  316. 
'  AOt  of  debt  secured  by  pledge,  from  release  of  pledge,  314. 
from  lapse  of  time  and  other  circumstances.    See  tit.  Paffment, 
of  debt  secured  by  bond  ailer  20  years,  316  to  31S. 
after  shorter  period,  when,  316. 
how  presumption  repelled,  317,  318. 
time,  how  computed,  316. 

defence  at  law,  comes  in  under  plea  of  payment, 
316. 
of  mortgage  debt,  ailer  20  years,  when,  318. 
after  shorter  period,  when,  319. 
rule  where  debt  secured  by  simple  contract,  319. 
of  debt  secured  by  single  bill,  after  20  years,  323. 
of  rent  secured  by  sealed  lease,  323,  352,  3. 
mle  as  to  quit  rent,  352,  3. 
presumption,  how  repelled,  353. 
*  of  debts  secured  by  other  sealed  instruments,  323. 
of  sealed  obligation  to  convey  land,  323. 
of  covenant  against  encumbrances,  323. 

accord  and  satisfaction  presumed,  20  years  after  broach, 
823. 
of  demand  secured  by  judgment  or  decree,  after  20  years, 
324. 
bow  presumption  repelled,  324. 
supplemental  bill  &c.,  to  enforce  decree,  barred,  when, 
335,  348. 
of  statutes-merchant,   statutes-staple   and    recognizances, 
324. 
how  presumption  repelled,  324. 
of  annuities,  324,  5,  328. 

annuity  to  wife  for  pin-money,  325. 
income  of  fund  settled  upon  wife,  325. 
how  presumption  repelled,  325. 
of  portions  charged  on  realty,  325. 

when  presumed  extinguished,  325. 
presumption,  how  repelled,  325. 
of  vendor's  lien  for  unpaid  purchase  money,  327,  8. 
when  presumed,  extinguished,  327, 8. 
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PRBSUMPTION  AND  PRESUMPTIVE  EVrDENCE-^itfwir^i. 
of  payment,  release  &c.,  from  lapse  of  time, 
of  attorney's  lien  for  costs,  849. 

wlien  barred,  349. 
of  demand  upon  simple  contract,  323,  4. 

presumption  of  payment  arises  after  20  yean,  S88, 4. 
whether  it  arises  after  shorter  period,  824. 
how  pitsumption  repelled,  324. 
presumption  excluded,  in  England,  by  stal.  of  Umitt- 
ttons,  324. 
of  claim  for  damages  assessed  under  statute,  323. 
of  claims  respecting  legacies  or  distributlTe  shares,  Stf, 
347,  8. 
remedy  for,  barred  after  what  time,  325,  6,  333. 
equity  follows  legal  limitation,  if  one  eziBts,  whsa, 

356,  7,  333, 4. 
how  presumption  repelled,  326,  7. 
acquiescence  in  payment  to  wrong  persooi  when  pre- 
sumed, 347,  8. 
acquiescence  In  erroneous  distribution,  when  presumed^ 
347. 
of  trust  claims  generally,  in  equity,  328  to  336. 

not  barred,  if  solely  cognizable  in  equity,  when,  8SB^  9. 
as  between  trustee  and  cestui  que  tnist,  328,  9, 

347, 8. 
rule  where  strangers  are  concerned,  329,  347, 8. 
barred,  if  concurrent  remedy  exists  at  law,  when,  330 1» 
334. 
or  some  analogous  remedy,  331,  334,  5. 
bar  repelled  by  some  circumstances  as  at  law,  83S. 
and  other  answers  to  it  admissible,  335,  6. 
acquiescence  in  breach  of  trust,  presumed,  when,S48. 
acquiescence  in  other  acts  of  trustee,  presumed,  when, 
347,  8. 
of  executor's  claim  for  advances  beyond  assets,  327. 

presumed  waived  &c,  when,  327. 
of  administrator's  right  to  apply  for  sale  of  lands  to  pay 
debts,  329,  330. 
right  barred' after  what  time,  329,  330. 
right  of  appropriation — presumed  waived,  when,  340, 1. 
right  reserved  in  conveyances — presumed  waived,  whea, 
340,1. 
to  work  mines  &c.,  340,  1. 
to  cut  timber,  840. 
right  of  pre-emption — presumed  waived,  when,  841. 
light  of  dower — presumed,  waived,  when,  342. 
or  released,  360. 
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PRESUMPTION  AND  PRESUUPTIVE  EVIDENGE-^eontifftfeil. 

right  to  Mttlement-^ost  by  delay,  when,  342. 
equitable  title  to  eftate — ^presumed  waived,  when,  834,  342. 
creditor's  claim  as  against  legatees  &c. — presumed  waived, 
when,  347. 
by  laches  after  distribution  of  estate,  347. 
presumption,  how  repelled,  347. 
right  to  call  for  issue  of  devisavU  vd  mm — ^lost  by  delay, 

when,  334,  342. 
right  to  review,  or  re-hearing— barred  by  delay,  when,  334, 5. 
to  enforce  decree,  barred,  when,  335. 
to  set  aside,  judgment  for  irregularity— when  bar- 
red by  delay,  335. 
right  to  specific  performance — ^waived  or  embarassed  by[de- 
lay,  332,  342  to  345. 
efibct  of  non-tender  at  the  day,  at  law,  342,  3, 346. 
effect  of,  in  equity,  343  to  345* 
covenant  to  renew  lease — ^waived  by  tenant's  delay  to  per- 
form conditions,  when,  346. 
when  tenant  relieved  in  equity,  346. 
equitable  relief  against  irregular  or  fraudulent  sales,  331. 
when  bamd,  by  lapse  of  time,  330  to  340,  349. 
fraud  in  sale  presumed,  when,  336,  et  seq. 
what  circumstances  will  repel  bar,  335,  6,  339,  340. 
equitable  relief  against  niistakes — when  barred  by  delay, 

332. 
right  to  call  for  account — ^lost  or  embarrassed  by  delay, 

when,  332  to  334,  347,  et  seq. 
right  to  open  settled  accounts — when  barred  &c.,  348,  9. 
equitable  remedies  generally^barred  by  delay,  when,  330 
to  352. 
bar  repelled  in  equity  by  same  circumstances  as  at  law, 
335. 
and  by  additional  circumstances,  335,  6,  350. 
how  presumptive  bar,  from  delay  &c.,  to  be  set  up  in 
equity,  350,  1. 
effect  of  delay  &c.,  in  barring  public  rights,  350,  354,  5. 
nuUtm  temffOB  accwrrit  republica,  350,  355. 
of  tide,  and  evidences  of  title,  from  long  acquiescence  in  adverse  en- 
joyment, 344,  5,  et  seq.    And  see  tit.  Adverzt  Poaaession. 
of  deeds  &c.,  in  other  cases,  367  to  371. 

to  cestui  que  trust  in  possession,  from  trustee,  when,  367,  et  seq. 
in  accordance  with  trustee's  duty,  367,  et  seq. 
not  presumed  in  breach  of  trust,  368,  et  seq. 
nor  against  policy  of  family  settlements,  368. 
to  mortgagor,  from  paid  mortgagee,  when,  369. 
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PRESUMPTION  AND  PRESUMPTIVE  EVIDENCE— coiil«itte<{. 

to  vendee  in  possession  onder  contract  for  conTeyance,  wbei, 
360,  370. 
not  unless  he  has  performed,  370. 
whether  deed  or  conveyance  presumed  in  a  regfistering  county,  370,  L 
of  induction  &c.  to  benefice,  presumed  from  15  yean  enjoyment,  371. 
of  easements,  from  long  adverse  user,  357. 
ancient  lights,  371,  2. 
private  ways,  372,  3,  4. 
fisheries,  357,  375. 
water,  372,  3,  376  to  385. 
other  easements,  376. 
presumptive  or  circumstan(ial  evidence  in  criaiinal  ca«ea» 
measure  of,  required,  289,  308. 

how  far  dependant  on  grade  of  offence,  312«  813. 
rules  for  estimating  force  of,  307  to  313. 
cautions  respecting  fallibility  of,  not  to  be  carried  to  extreme,  S08» 

313,  386,  et  seq. 
observations  on  tract  entitled,  '^  Theory  of  Presumptive  proof,'*  88S 

to  393. 
corpus  delicti  to  be  clearly  proved,  312,  394,  5. 
circumstances  not  to  be  resorted  to,  where  direct  evidence  tttaioa- 

b!e,  385,  6,  423,  4. 
prisoner  omitting  or  withholding  evidence,  a  circumstance  sguut 

him,  when,  292,  3,  310,  311. 
suspicious  conduct  and  declarations  of  piisoner  before  and  after  of- 
fence, 291  to  293,  307,  311,  394. 
prisoner  having  conspired  to  commit  offence,  when  evidence  of  actu- 
al participation,  307,  8. 
antecedent  menaces  or  threats,  state  of  feeling  &c.,  of  prisoner,  907, 

8,  394,  461,  465. 
absence  of  apparent  motive,  favorable  to  prisoner,  311. 
conflicting  motives,  311. 

character  of  prisoner,  effect  of.    See  tit  Character. 
proof  of  other  transactions,  admissible,  when,  291,  454,  461  to  466. 
wife  presumed  to  act  under  coersion  of  husband,  when,  296. 
in  prosecutions  for  forgeiy  and  counterfeiting.  ^  See  tit  Forgvy  tmd 

Counterfeiting, 
in  prosecutions  for  larceny.    See  tit  Larceny. 
in  prosecutions  for  receivbg  stolen  goods.    See  tit  Larceny. 
in  prosecutions  for  conspiracy.    See  tit.  Conspiracy. 
in  prosecutions  for  perjury.    See  tit.  Perjury. 
in  prosecutions  for  obtaining  goods  by  false  pretencea.    See  tit  /Uk 

Pretences. 
in  prosecutions  for  homicide.    See  tit.  Murder. 
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PRINCIPAL  AND  ACCESSORY.    See  tit.  Accessary. 
PRINCIPAL  AND  AGENT.    See  tit  jUgtnt.        » 
PRINCIPAL  AND  SURETY, 

when  surety  competent,  or  not,  for  or  against  priopipalj  101,  2, 109, 110, 

113, 1634,  1536,  7. 
principal,  when  competent  or  not,  for  or  against  surety,  113, 1621, 2, 1532, 

8,1647,8.    Se^iitJSifil. 
admissions  of  principal,  when  eyideace  agaiast  suiety,  171>  174,  5, 069  to 

673. 
admission  of  surety,  not  eridence  against  cp-^uioty,  172. 
judgment  against  principal,  admissible  against  wmty,  when,  816. 

effect  of,  816,  984,  5. 
judgment  against  principal,  no  bar  to  suit  against  surety,  when,  985,  6. 
FRIVILEi^ED  COMMUNICATIONS, 

private,  made  to  attorney  or  counsel.    See  tit  JUitmney  w  CknmuL 
to  clerk  of  attorney  or  counsel,  279, 1671. 
interpreter  between  attorney  and  client,  278,  280. 
to  medical  men,  when  privileged,  279,  280, 1674. 

whether  any  one  wve  patient  may  waive  it,  1574' 
to  church  members,  in  course  of  discipline,  not  privileged,  163, 

279,  280. 
to  proiestant  clergymen,  when  privileged,  279,  ^. 
to  Roman  Catholic  clergyman,  279,  280. 
to  clerk  of  merch^t,  or  servant,  bound  to  keep  (naster's  secrets, 

278,  9. 
to  ag^nt  or  factor,  not  privileged,  279. 
to  banker,  279. 
to  friend,  not  privileged,  280. 
official,  1674,  6. 

to  officer,  with  a  view  to  be  admitted  as  stftte's  evidence,  238. 
to  grand  jury,  made  by  way  of  complaint  qr  testimony,  69,  282, 

749, 1676. 
to  petit  jurors,  69,  1676. 
to  arbitrator,  1676. 
to  governor,  1676. 
to  senator,  1674,  6. 
to  secretaiy  of  state,  749. 
to  president  of  Unitec)  States,  749. 
with  a  view  to  aid  ane^t  of  criminal,  748. 
papers  left  with  attorney,  C9^n8el,  agent,  trustee  or  o$cer,  privileged, 
when.    See  tit.  Attorney  or  Coumel^  Produc^iqn  qf  Writing^f 
PRIVILEGE  OF  WITNESS, 

from  arrest    See  tit.  Jirre$t, 
from  answering, 

where  answer  might  subject  to  penalty  or  forfeiture,  734, 738,  9. 
how  far  witness  to  judge  as  to  propriety  of  answering,  736,  et 

•eq. 
rule  where  offence  baned  by  statute  of  limitations,  789*    ^ 
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PRIVILEGE  OF  WITNESS--a)««wwfrf. 

what  penalty  or  forfeiture  within  the  nile,  734,  788»  9. 
where  answer  might  tend  to  criminate  him,  734  to  739,  747,  8,  775, 
776. 
how  far  witness  to  judge  as  to  propriety  of  answering,  736,  et 

seq. 
rule  where  offence  barred  by  statute  of  limitatioos,  737,  8, 9. 
where  answer  might  subject  to  civil  suit,  789,  740. 
where  answer  might  degrade  witness,  734,  738,  9,  741  to  748,  775. 
privilege  is  that  of  witness,  who  may  waive  it,  745,  748,  1576. 
witness  must  claim  privilege  in  limine,  or  he  waives  it,  735,  et  seq. 
accomplice  admitted  on  motion,  not  privileged  from  answering  fully, 

735. 
party  in  interest  not  compellable  to  testify,  when,  141, 164,  740, 1, 
1563,  4,  1571. 
when  compellable,  272  to  275,  740,  1, 1570,  1,    And  see  tit  JBi- 
terea,  Party. 
PRIZE, 

sentence  on  question  of,  in  Admiralty.    See  tit.  Mmira&y. 
PROBATE.    See  tit  JudgmentSy  dUcrees  ^e,,  WUU,  UUers  Tntamentmy  mid  if 
JidaUnUtratiott. 
disallowed,  how  far  conclusive  of  invalidity  in  same  or  other  courts,  SCT, 

862,  1358. 
revoked  or  set  aside,  effect  of  on  will,  857,  862. 

effect  of,  as  to  persons  acting  under  probate,  859. 
of  will  of  personal  property, 

necessary  to  show  executor's  title,  when,  869,  860. 

in  respect  to  state  of  the  pleadings,  860. 
how  proved,  1117  to  1120. 
of  will  of  real  estate, 

when  and  how  far  evidence,  857,  859,  1347,  8. 
how  proved,  1118. 
of  another  state  or  country, 

effect  of,  and  how  proved,  860,  861,  870  to  877, 1120, 1225,  6,  ISA 
may  be  impeached  for  lack  of  jurisdiction,  868,  870  to  877,  1119, 1120. 
effect  of  adjudication  upon  jurisdictional  facts,  876. 
PROCESS.    See  tit  JBxseution,  Writ. 

protects  oflcers  for  acts  done  under  it,  if  fair  on  its  face,  when,  990^  If 

1005,  et  seq.,  1078,  et  seq.,  1287,  8. 
protects  assistants  of  oflcer,  when,  1011. 
not  a  protection,  if  void  on  its  face,  1007,  8,  1288. 
mesne  process,  no  protection  to  oflcer,  if  he  neglects  to  return  it,  1062. 
of  inferior  court,  when  amendable,  1025. 
when  void  for  being  issued  out  of  term,  1003,  1104,  5. 
suing  out,  and  contents,  how  proved,  1076  to  1078.   See  tit  JFtiii  JSxiOh 

tion, 
return  upon,  effect  of  as  evidence,  1083  to  1097.    See  tit  Return. 
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PROCHEIN  AMI, 

incompetent  witness,  135, 1549. 
PRODUCTION  OF  WRITINGS, 

under  subpeena  duces  (ecuoi,  11, 12, 1170,  1. 
form  and  requisites  of  process,  11,  1170. 
obedience  to«  may  be  enforced  by  attachment,  11,  1171. 
what  papers  witness  compelled  to  produce,  11,  12,  1171  to  1174. 
title  deeds,  when  privileged  1178. 
papers  held  as  security,  1172,  3. 

held  by  witness  as  attorney  or  counsel,  12,  276,  7, 280, 1« 

1173,  1574.    See  tit.  jfttomey  or  Coututl 
held  as  agent  or  trustee,  1173,  4. 
held  as  officer  of  a  banki  1174. 
papers  privileged  on  grounds  of  public  policy,  25, 1574,  5. 
papers  in  custody  of  public  officer,  25, 1110,  1574,  5. 
witness  compellable  to  produce  without  being  sworn,  when,  730, 1171. 
under  rule  of  court, 

third  person  not  to  be  called  on  in  this  mode,  1175. 
when  party  compelled  to  produce,  1175  to  1192. 

when  excused,  1176,  7,  1180. 
practice  in  obtaining  rule  &c.,  in  England,  1178. 
in  New-York,  1179  to  1180. 
in  other  states,  1182. 
in  XT.  States  courts,  1181. 
effect  of  papers,  when  produced  under  rule,  1180. 

how  far,  and  when  evidence  for  party  producing,  1180. 
bow  much  to  be  read,  1180. 
under  notice  to  produce.    See  tit.  Notice. 
PROMISSORY  NOTE, 

party  to,  competent  to  impeach,  when,  71  to  80, 1513. 

competent  or  incompetent,  in  respect  to  interest,  when,  181  to  18S| 

1545  to  1548. 
competent  in  prosecution  for  forgery,  253,  269,  1884,  1558»    See 
tit.  Forgery  and  Cownteffeiting, 
parol  evidence,  when  admissible  to  add  to,  or  vary  &c.,  1458  to  1462. 
admissible  to  disprove  or  vary  consideration,  when,  218, 1458. 
rule  where  a  specific  consideration  is  expressed* 
1460. 
to  show  fraud  or  failure  of  consideration,  1458. 
to  show  illegality  of  consideration,  1458,  1476. 

distinct  oral  agreement  to  pay  usury,  not  mergedf 
1476. 
to  show  party  incapable  of  contracting,  1459. 
to  show  non-delivery,  1459. 
to  show  delivery  as  an  escrow,  1459. 

or  other  qualified  delivery,  1459,  1460, 1. 
how  far  delivery  to  party  can  be  qualified,  1460|  1* 
Vol.  1.*  216 
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PROMrSSORY  NOTE-^eofilifiiff d. 
parol  evidence  &c. 

adroiMible  to  show  party  gjg^ned  as  surety,  when,  1461, 14M,  6. 
admissible  to  show  party  signed  as  agent,  when,  1464  to  1466. 
not  admissible  to  vary  legal  effect,  1460,  1,  1470. 

or  to  vary  time  or  mode  of  payment,  1460, 1470. 
or  to  annex  oral  conditions  or  terms,  1460, 1. 

otherwise,  as  to  condition  perfumed,  reipectin| 
mode  of  payment,  1460, 1. 
and  conditions  expressly  refeired  ta, 

1422,  1462. 
and  terms  or  conditions  in  contempon- 
neous  writings,  when,  1422, 1461, 2. 
not  admissible  to  vary  legal  effect  of  note,  as  manifested  bj  mt- 

eral  writings,  1422, 1461,  2. 
admissible  to  prove  subsequent  agreement,  to  vary  or  discliiige» 
1461,  1477. 
PROPERTY, 

possession,  evidence  of,  when,  853,  4.    And  see  tit  Adverse  Pomum, 
Trespass,  Trover. 
PROSECUTOR, 

when  competent  or  not,  252,  1556.    See  tit.  Informer, 

entitied  to  restitution,  satisfaction,  reward,  or  penal^,  252, 16fi6. 
liable  to  costs  on  failure  to  convict,  1566. 
competency,  how  restored,  252,  3,  261,  2,  267. 
public,  may  make  admissions  favorable  to  accused,  185. 

not  allowed  to  disclose  proceedings  before  grand -juiy,  157^ 
PROTECTION, 

by  judgment.    See  tit.  Judgments^  decrees  tfe.^  Officer. 
by  process.    See  tit.  Process,  Execution, 
PROTEST 

of  bill  of  exchange  or  promissory  note.    See  tit  Notary  Pviik, 
of  master  &c.  of  vessel,  when  evidence  for  or  against  insurers,  184 
made  before  a  notary,  whether  evidence,  1053. 
PUBLIC  BOOKS.    See  tit.  Books, 
PUBLIC  DOCUMENTS,  (NOT  JUDICIAL) 

copy  of,  transmitted  by  the  President,  and  printed  by  order  of  coogiwi* 

admissible,  when,  1145. 
surveys,  maps  &c.  filed,  1162. 
article  of  agreement  between  Lord  Baltimore,  and  Iliomaf  and  iUebud 

Penn,  1163. 
list  of  first  purchasers  under  Wra.  Penn,  1068. 
plat  of  village  or  city  lots,  1063. 
patents  and  grants,  1163. 

proof  of,  1163,4,  5,6.] 
accounts  &c.,  in  public  offices,  1164. 

proof  of,  1164. 
public  books.    See  tit  Books, 
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PUBLIC  DOCUMENTS,  (NOT  JUDICIAL)— am^itwed. 
public  books  And  records  of  other  states,  1166, 
proof  of,  1166. 
PUTTING  OFF  TRFAL, 

not  allowed,  to  procure  restoration  of  witness'  competency,  52,  261,  266. 

to  await  plaintiff's  answer  to  bill  of  discovery,  51. 

to  await  return  of  commission,  49,  50. 

to  afford  opportunity  for  instructing  infant  witness,  51. 

motion  for,  to  be  made  before  trial  commenced,  52,  3. 

granted  afterward,  when,  718. 
to  obtain  absent  document,  52. 
to  obtain  absent  witness,  41,  2,  et  seq. 
plaintiff  cannot  apply  for,  53. 
motion  for,  may  be  made  at  bar,  43. 
or  at  nisi  prius,  43. 

or  to  a  judge  &c.  in  vacation,  when,  43,  4. 
or  to  referees,  when,  44. 
granting  or  denial  of  motion,  rests  in  discretion,  41,  et  seq. 
remedy  for  improper  denial  of  motion.  41,  2,  53,  788. 
affidavit  for,  because  of  absence  of  witness, 

general  or  common  affidavit,  sufficient,  when,  42,  et  seq. 

form  and  requisites  of,  42  to  46. 
special  affidavit  required,  when,  46  to  50. 
affidavit  to  be  made  by  party,  when,  44,  5. 
when  others  allowed  to  swear,  44,  5. 
due  diligence  must  appear,  43,  47,  8,  51,  2. 
materiality  of  witness,  45,  48. 
merits  to  be  sworn  to,  semble,  42,  3,  45. 
expectation  to  procure  witness  in  a  reasonable  time,  46,  7,  8. 
defect  in  affidavit,  amendable,  50. 
counter  affidavits,  when  receivable, 

as  to  expectation  to  procure  witness,  46. 
as  to  diligence,  47. 
as  to  other  facts,  47,  8. 
not  as  to  materiality,  45,  48. 
motion  not  to  be  denied  because  witness  incompetent,  when,  48. 

or  privileged  from  answering,  48. 
when  motion  defeated  by  proposition  to  admit,  49. 
to  be  for  a  definite  period,  49. 

may  be  beyond  next  court,  49. 
what  terms  may  be  imposed  as  a  condition  of, 
special  disclosure  of  facts,  50,  1. 
admission  of  facts,  when,  50, 1. 
stipulation  to  stop  suits,  51. 
payment  of  demand  into  court,  51. 
•ecurity  for  demand,  51. 
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RECITAL 

in  deedi,  evidence  of  pedigree,  616,  617. 
in  one  deed,  of  another  deed  or  instniment, 

primaiy  evidence  of  recited  deed,  when,  160,  1,  1235  to  1287. 
M  to  parties,  160, 1,  1236. 
as  to  privies,  160,  1,  1235,  6. 
persons  clainung  by  title  paramoont,  1236. 
rule  as  to  strangers,  1235,  6. 
secondary  evidence  of  recited  deed  or  instrument,  when,  160, 123S  l» 

123a 
how  far  deed  recited,  may  be  jised  ta  add  ta  or  vary,  1420,  et  seq. 
of  bend  in  mortgage,  not  primary  evidence  of  bond,  when,  1236. 
of  mortgage  in  deed,  not  primary  evidence  of  mortga^,  when,  1296. 
of  execution  &c.,  in  sheriffs  deed,  how  fai:  necessary,  1291,  2. 
e£fect  of,  as  evidence  of  power  to  sell,  1081,  1291,  2. 
not  to  be  varied  or  contradicted  by  parol,  how  far,  1430: 
in  other  deeds,  given  under  powers  of  a  public  nature,  1290  to  1292.  See  tit 

Deed. 
in  deeds  &c.  given  by  the  state, 

evidence  as  between  whonm  161, 1236. 
effect  of,  as  against  the  state,  1236. 
in  deeds  under  which  state  claims,  binds  the  state,  when,  1236. 
in  deed,  delivered  and  remaining  as  an  escrow,  whether  evidence,  1SS5» 
of  age  in  apprentice's  indenture,  not  binding  on  him,  160,  1. 
of  facts  derived  from  opposite  party,  effect  of,  1237. 

of  ca.  sa.  in  prison  bounds  bond,  1237. 
of  vendor's  title,  in  covenant  to  pay  for  property,  12ST. 
when  an  estoppel,  1236,  7. 
when  a  covenant,  1237. 
must  be  taken  together,  1235. 
RECORD, 

what,  799,  1013, 1063. 

must  be  enrolled,  799, 1013|  1065,  1075. 

effect  of  as  evidence,  799. 

not  to  be  contradicted,  799,  1069,  1070. 
except  as  to  fictitious  parts,  1075,  6,  1077,  S, 

and  whether  in  fact  a  record  or  not,  may  be  enquired  into,  799  300  L 
may  be  shown  forged  or  altered,  799. 

not  conclusive  as  to  time  of  commencement  of  suit,  1077  8. 
not  conclusive  as  to  jurisdictional  facts,  when,  799,  800,  1   876  909 
1016,  1024.  »    »        >       , 

otherwise,  where  the  fact  is  one  upon  which  the  court  had  to  pass 
judicially,  1016  to  1023,  4. 
parol  admission  of,  does  not  dispense  with  production,  544,  5^   1076. 
nid  tid  record,  proof  of  issue  on,  1057,  8,  1061, 1133,  4.     See  lit.  Ifvl  Hd 

Record, 
proof  of  record,  by  exemplification,  1059, 1073^ 
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by  certified  copy  under  seal,  1058  to  1061. 
whole  to  be  certified,  when,  1059  to  1061. 
form  of  certificate,  1058  to  1061. 
who  authorized  to  certify,  1069,  1165, 1241. 
by  examined  copy,  1065,  1076,  1241. 
copy  of  a  copy,  inadmissible,  1065,  6. 
original  record  not  to  be  used,  when,  1073, 1075. 
vecondaiy  evidence  of,  1066  to  1068. 
when  admissible,  1066  to  1068. 
loss,  not  proveable  by  certificate,  1045,  1068. 

how  proved,  1066  to  1068. 
what  secondary  evidence  admissible,  1066  to  1068. 
want  of,  at  nisi  prius,  may  be  supplied  at  bar,  1075. 
of  nisi  prius,  with  postea  endorsed,  sufficient,  when,  1071,  2. 
writ  and  return  become  part  of,  when,  1076, 1083. 

how  proved,  1076  to  1078, 1083. 
of  instruments,  when  primaiy  evidence,  1246,  1254,  5. 

unauthorized,  1243  to  1245. 
of  another  state,  not  judicial,  how  proved,  1166,  1257. 
judicial,  of  another  state.    See  tit  Judgmeniij  decrte$  ^ 
REDEMPTION,  (EQUITY  OF) 

barred  by  20  years  adverse  possession  of  premises  by  mortgagee,  when, 
319,  et  seq. 
time  of  possession,  how  computed,  320, 1. 
how  presumptive  bar  repelled  &c.,  320,  et  seq. 
REGISTER 

of  birth,  baptism,  marriage,  death  &c.    See  tit  Book,  SearMoy. 
of  ship, 

object  of,  1151. 

not  indispensable  to  transfer  of  vessel,  1151. 
not  conclusive  as  to  ownership  of  vessel,  1151,  2. 
how  iarand  when  evidence  of  ownership,  1151,  2. 
entries  in,  how  proved,  1152. 
at  Lloyd's,  not  evidence  on  question,  whether  ship  copper-fastened,  wheoi 
1154. 
RELEASE 

of  interest,  restores  competency  of  witness,  when.    See  tit  Interttt. 
RELEVANCY.  See  tit  Evidence. 

evidence  confined  to  points  in  issue,  428  to  475.  See  tit  jBvidMtc«,  pi.  8. 
objections  for  irrelevancy  must  be  taken  in  time,  482. 
evidence  may  be  relevant  in  one  view,  and  not  in  another,  482, 439. 
is  relevant  if  it  tends  to  illustrate  the  question,  489. 
even  though  cumlative  and  supererogatory,  396,  439. 
counsel  proposing  evidence,  may  be  required  to  state   object,   428, 
484, 5,  1575. 
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proportion  to  inliodaca  evidence  thoiild  thoir  thai  it  ie  relevftnt  at  fb» 

time,  428,  792. 
if  evidence  is  relevant  only  in  eonjanction  with  other  facts,  the  proposi- 
tion should  embrace  the  whole,  426,  484,  6,  489,  792. 
mode  of  introducing  connected  «r  conaecutive  proofs  at  the  trial,  428, 

434  to  438,  718,  719. 
rule  where  the  evidence  falls  short  of  proposition,  435,  6, 7. 
irrelevant  testimony  to  be  stricken  out  and  disregarded,  436,  7. 
right  of  giving  testimony  in  reply  to  irrelevant  enquiiy,  480  lo  482,  732. 
does  not  exist  where  witness  volunteers  irrelevant  matter,  732. 
right  of  cross-examination  in  respect  to,  732. 
party  cannot  give  evidence  in  support  of  two  inconsiatent  [m^sitions,  434. 
proof  relevant  to  one  count,  and  not  to  another,  438. 
right  of  party  to  open  a  new  inquiry,  after  resting,  438,  711,  eleeq. 
matters  of  mere  alleviation  or  aggravation,  irrelevant  on  trial  of  ciiminal, 
when,  430. 
relevant  as  to  question  of  punishment,  430. 
various  cases  illustrating  doctrine  of  relevancy,  439  to  444. 
what  questions  are  relevant  on  croas-examination,  726  to  780. 
RELIGIOUS  BELIEF, 

defect  of,  when  a  ground  of  incompetency,  62,  3, 1502,  3. 
examination  as  to  religious  opinions,  62,  3. 
REPLEVIN, 

replevin  bond,  assigned  by  sheriff,  taken  to  be  duly  executed  aa  againsi 

him,  557, 1323. 
variance  from  title  and  demise,  alleged  in  avowiy,  when  material,  4d4, 5. 

from  other  circumstances  alleged  in  avowry,  496. 
recovery  in,  for  goods  destrained  for  rent,  bars  suit  for  execaaiTe  distress, 

960. 
bare  suit  for  use  and  occupatioii  when,  830, 
960,1. 
bail  in,  not  competent  for  plaintiff,  109.    See  tit  BaU. 
how  competency  restored,  270,  1,  1570. 
REPUTATION.    See  tit.    Heanay. 

to  prove  character  of  a  person,  606.    See  tit   Character. 

to  prove  character  of  a  bouse,  562,  3. 

to  prove  character  of  a  club  or  astociatioii,  566. 

to  prove  partnership,  605,  703,  4. 

to  prove  custom  or  usage,  605,  628. 

to  prove  prices,  605. 

to  prove  death,  613,  621. 

to  prove  birth,  616«  621,  2. 

to  prove  marriage,  613,  622, 8, 1147. 

to  prove  pedigree,  612. 

to  found  presumption  of  a  corporate  grant  or  charier,  6SI6»  ^* 

to  prove  official  character,  554, 5,  626, 1003,  4,  1100,  1. 

to  prove  boundary,  628  to  689. 

to  prove  the  state  of  a  man's  property,  702^  8. 
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RES  GESTJE.    See  Deelaratums,  Hearsay, 
RKS  JUDICATA.    See  tit  Judgments,  decrees  ^, 
RKTURN 

on  process,  when  eWdence,  1046,  1083  to  1095. 

not  unless  process  returnable,  or  officer  required  to  certify  his  doings , 

1046,  1083. 
not  evidence  of  facts  beyond  what  he  is  authorized  to  certify,  1083, 4. 
except  as  against  officer,  1084. 
and  then  becomes  evidence  for  him,  how  far,  228. 
not  evidence  of  facts  excusing  neglect  to  make  legal  return,  10S4. 
on  execution,  not  evidence  of  payment  to  plaintiff,  1083,  4. 
whether  evidence  that  officer  acted  by  direction  of  plaintiff,  1084. 
.who  authorized  to  make,  1084. 

sheriff  may  return  as  to  acts  of  deputy,  when,  1084. 
general  deputy,  1084. 
special  deputy,  1084. 

plaintiff  in  process  may  return,  when  specially  deputed,  1084. 
made  aAer  official  term  of  officer  has  expired,  1084. 

effect  of,  1084, 1089. 
made  long  after  acts  performed  >  1089. 
/  effect  of,  1089. 

of  facts  resting  in  opinion  merely,  1091,  2. 

effect  of,  1091,  2. 
when  evidence  of  defendant's  non-residence,  915. 
effect  of,  in  regard  to  various  persons,  1087,  et  seq. 
as  it  respects  parties  and  privies,  1087  to  1090. 
as  it  respects  strangers,  1085  to  1087. 
as  it  respects  persons  answerable  over,  1085,  6,  7. 
as  it  respects  sureties  and  bail,  1085,  6,  7. 
as  it  respects  persons  bound  to  act  upon,  1087. 
,  as  it  respects  the  officer  making  it,  228, 1090  to  1093. 
as  it  respects  purchasers  under  process,  1093  to  1095. 
may  be  shown  annulled,  or  set  aside,  how,  1088. 
may  be  contradicted  or  impeached,  when,  1085,  6, 1089  to  1093» 
amendment  of,  when  and  on  what  terms  allowed,  1095,  6. 

effect  of  amendment,  1096. 
proof  of,  1096,7. 

secondary  evidence  of,  when  allowed,  1097. 
construction  of,  1091, 2. 
of  mesne  process,  must  be' made  by  return  day,  to  protect  officer,  1082. 

otherwise,  as  to  final  process,  1082. 
when  used  against  officer  as  an  admission,  whole  to  be  taken  together,  228. 
REWARD, 

persons  entitled  to,  on  conviction,  when  competent  or  not,  252, 1556.  See 
tit  InformeTf  Prosecutor, 
RIOT, 

proMcotion  for,  baned  by  conviction  of  assault  and  battery,  when,  968. 
Vol-  !.•  217 
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acquittal  of,  no  bar  to  prosecution  for  assault  and  batteiy,  968. 
declarations  of  one  of  several  rioters,  evidence  against  the  rest,  wlien,5BB^ 

And  see  tit.  Conspiracy. 
summary  conviction  of.    See  lit.  JusUct  of  the  Peaee^ 
allegation  of  place  of  riot,  when  material,  538. 
ROAD, 

public.    See  tit.  Highway. 
private, 

right  to,  when  presumed  from  i^ser,  373,  4. 

extinguishment  of  right  to,  presumed  from  non-user,  when,  974. 
RULE  OF  COURT.    See  tit  Order. 


S 

SAWTT.    See  tit /nsont^y. 
S£AL 

of  corporation, 

may  be  impressed  on  the  paper,  1286. 

when  judicially  noticed  without  proof,  1062. 

generally  to  be  proved,  1062, 1286. 

how  proved,  1062, 1286. 

jury  not  allowed  to  compare,  1062. 

presumed  properly  affixed,  1062, 1287. 

evidence  of  delivery  of  deed,  when,  1286,  7. 
of  private  court,  to  be  proved,  1062. 
of  public  domestic  court, 

noticed  judicially,  1061 . 

indistinct,  not  sufficient  to  authenticate  record,  1061. 
of  U.  States  court,  when  sufficient  to  authenticate  its  proceedings,  1126  7. 
of  court  of  another  state,  under  act  of  congress,  1130,  et  seq. 
of  admiralty  court, 

noticed  judicially  wiUiout  proof,  when,  1061,  1123. 
of  foreign  court,  not  acting  under  the  law  of  nations, 

not  noticed  judicially,  but  to  be  proved,  1121,  2,  8, 
great  seal  of  another  state  or  nation, 

noticed  judicially,  when,  1061,  1123, 1152. 

presumed  regularly  affixed,  1123,  4. 

not  noticed,  if  government  unacknowledged,  1124,  1152. 
'  how  proved  in  such  cases,  1124, 1152. 

proves  authenticity  of  records,  1123,  4. 

•        proves  authenticity  of  written  laws,  1139,  1141. 

private  seal  of  foreign  officer,  when  sufficient  to  authenticate  nr«^A«H;»^ 
1122,1124.  « proceedings. 

SEALING 

of  deed,  what  tp  be  deeoaed  such,  1277  to  1280. 
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maj  be  done  by  seyenl  with  one  feal,  1280,  1. 

lex  loei  in  respect  to,  whether  operative  abroad  as  to  character  of  in- 
strument, 1281. 
SEAMEN, 

receipt  by,  for  wages,  effect  of,  214.    See  tit.  Receipt. 
contract  with,  to  be  in  writing,  when,  1462. 

not  to  be  varied  by  oral  evidence  of  nsage,  1462. 
log-book  of  ship  evidence  against,  when  and  how  far,  1152,  3.    See  tit. 
Log-book. 
SECONDARY  EVIDENCE.    See  tit  Emdente,  WriUnp;, 
not  to  be  admitted,  when  primary  to  be  had,  540. 
meaning  and  extent  of  this  rule,  540,  1, 1207  to  1213. 
rule  not  applicable  to  selection  of  oral  proofs,  541. 
except  as  between  direct  and  circumstantial  evidence,  385,  428, 
544,  5,  1354. 
of  writings,  when  admitted. 

after  notice  to  produce,  see  tit.  J^otiee. 

after  proof  of  loss  of  original,  1215.    See  tit.  Loss. 

after  destruction  of  original,  1215,  1216,  1223. 

party  destroying,  excluded  from  giving  secondary  evidence, 

when,  1216, 1346. 
destruction  presumed,  when,  1222. 
writing  in  a  public  office  and  unattainable,  1189,  1190, 1214. 
writing  out  of  the  state,  1215. 
writing  in  hands  of  person  not  obliged  to  produce  it,  1215.    See  tit 

Production  of  Writings  Momey  or  Counsel. 
rule  where  writing  only  collaterally  in  question,  1211,  1212, 1263,  4. 
in  prosecution  for  forgery,  &c. ;  other  forged  bills, 
463,  4. 
rule  on  voir  dire,  260,  709, 710,  1559. 
iiow  writings  established  by, 

execution  to  be  proved,  and  how,  1220,  1. 

admissions  of  opposite  party  and  others,  1221. 

if  attested,  subscribing  witnesses  to  be  called,  1221. 

when  subscribing  witnessea  dbpensed  with,  1221. 
execution  presumed,  as  against  destroyer  of  instrument,  1220. 
contents  how  proved  by, 

as  against  party  who  withholds,  or  has  destroyed  original,  298, 

311, 1192,  3,  1234. 
should  be  the  beat  attainable,  1233,  4.  * 

whether  there  are  degrees  in  secondary  evidence  df  contents, 

1238,4.  ♦; 

parol  evidence  allowed,  1234,  1242,  8. 
even  where  copy  exists,  1233,  4, 1242. 
not  where  counterpart  exists,  1240. 
or  duplicate  original,  1284. 
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SECONDARY  EVIDENCE-^eonttiraed: 
oontente  how  proved  bj, 

witness  to  testifj  from  recollection  of  contents,  1234, 5. 
may  testify  from  memoranda,  1235,  1238,  9. 
or  from  course  of  business,  when,  1235. 
who  privileged  from  testifying  as  to  contents,  1173,  4. 
attorney,  276,  7, 1173, 1671. 
not  trustee  or  agent,  1174. 
whether  person  who  drew  instrument  must  be  prodnoed, 

1235,  1241,  1333. 
recitals  in  otker^  instruments,  160, 1235,  1237,  &     Sea  tiL 

Recital. 
copy  admissible,  1233,  1240  to  1242. 
examined  copy,  1240,  1, 1243. 

how  authenticated,  1065,  1240,  1. 
'     certified  copy  or  exemplification  of  record  of  inslni* 
ment,  1241.    See  tit.  Deed. 
of  records,  1066  to  1068.    See  tit  Record. 
of  probate  of  will,  1117, 1120.    See  tit  Probate. 
of  foreign  judgments,  1121, 2.    See  tit  Foreign  Judgmatt. 
of  foreign  laws,  1140.    See  tit.  Foreign  Law*. 
of  instruments  recorded,  see  tit.  Deed^  Record. 
of  deeds,  &c.  executed  abroad,  1259.    See  tit.  DeecL 

certified  copy,  evidence,  when,  1257  to  1260. 
of  notices,  1198  to  1203.    See  tit.  JVotice. 
of  letters,  1202,  3,  1242,  3.    See  tit  LeUers, 
must  be  objected  to  in  time,  558«  1068,  1213. 

when  and  how  objection  to  be  made,  558,  1068,  1213. 
SECRECY, 

oatii  of.    See  tit  Oath. 
SERVANT.    See  tit  Master  and  Servant. 
SERVICE 

of  BubpcBna.    See  tit.  Jktendanee. 
SESSIONS, 

special,  decisions  of.    See  tit.  Judgmenti^  deereti,  ^e. 
order  of  removal  by.    See  tit.  Order, 
SHERIFF, 

deputy  of,  not  competent  for,  when,  110. 

whether  competent  for  assignee  of  bail  bond,  1520,  1534. 

defendant  in  process,  competent  for,  in  suit  for  voluntary  escape,  84. 

competent  against,  in  suit  for  not  assi^in^  bail 
bond,  86. 
^defendant  in  execution,  when  competent  for  or  against  sheriff's  vendee 
83,  91  to  93,  120  to  122,  125,  1522  to  1525. 
not  competent  for  landlord,  against  sheriff,  in  suit 
for  removing  goods,  leaving  rent  uni>aid,  125. 
indemnitor  of,  not  competent  for  sheriff,  when,  1532,  3. 

competent,  if  indemnity  void,  1519,  1532,  8. 
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indemnity  to,  raised  by  direction  to  levy  on  specific  g;ood8,  when,  1592,  3. 

indemnity  to,  against  neglect  to  serve  process,  void,  1533. 

admission  by  deputy,  when  evidence  against,  191. 

assignment  of  bail  bond  by,  supersedes  necessity  of  proving  its  execution 

as  against  him,  1320. 
judgment  against,  how  far  evidence  to  affect  his  sureties,  816. 

when  and  how  far  evidence  for  sheriff,  against  indem- 
nitor of  sheriff.  Sec.  817, 933. 
when  and  how  far  evidence  for  sheriff,  against  deputy 

and  sureties,  821,  2,  982. 
when  and  how  far  evidence  for  sheriff,  against  sureties 

for  limits,  822,  985. 
when  and  how  far  evidence  for  him,  against  debtor  who 

has  escaped,  8SK2. 
no  bar  to  suit  against  his  sureties,  985. 
judgment  against  deputy,  bars  suit  against  sheriff,  ^hen,  and  when  not, 

823,  986. 
judgment  against  vendee  of  sheriff,  a  bar  to  suit  against  sheriff,  when,  978. 
when  right  of  election  exuts  to  sue  sheriff  or  his  predecessor  for  escape, 

judgment  against  the  latter,  bars  suit  against  former,  823,  4. 
written  direction  to,  by  creditor,  to  delay  fi.  fa.,  how  far  explainable  by 

parol,  1393, 1470. 
return  of,  when  evidence.    See  tit.  Return, 
certificate  af  sale,  effect  of,  and  when  evidence,  1049,  1050. 
deed  by.    See  tit.  Deed. 

protected  by  process  fair  on  its  face,  when,  1078,  ct  seq. 
must  produce  judgment,  when  and  when  not,  1078  to  1083. 
SCHOOL, 

apportionment  of  tax,  by  trustees  of,  conclusive,  when,  ,979, 980.    See 

tit.  Tax, 
sentence  of  expulsion  against  teacher,  by  trustees  or  visitors,  conclusive, 
when,  947, 1000. 

otherwise,  if  teacher  had  no  opportunity  to  be  heard,  947,  1000. 
SHIP, 

registration,  effect  of,  1151,  2. 

register  of,  how  far  evidence  on  question  of  ownership,  1151,  2. 
log-book  of,  when  evidence,  &c.    See  tit  Log- Book. 
Lloyd's  Register  of  Shipping,  not  evidence  as  to  character  of,  1154. 
commission  of,  granted  by  foreign  government,  how  proved,  1152. 
secondary  evidence  of,  1152. 
SLAND&R, 

action  for, 

variance  as  to  words,  494. 

witness  not  recollecting  precise  words,  or  all  of  them,  153,  4,  584, 
749. 
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special  character,  admitted  hj  words,  556. 

of  school,  practice  in  other  schools  not  releTant  to  rebut  justificatioa, 

452. 
justification  of  charge  of  perjury  in,  requires  tvro  witne«es,  when, 
283,4. 
SLAVERY, 

incapacitates  witness,  when,  59,  60,  1502. 
presumed  from  color,  when.  ,  See  tit.  Color. 

presumption  rebutted  by  20  years'  enjoyment  of  freedom,  961. 
SPECIFIC  PERFORMANCE, 

right  to,  waived  or  embarrassed  by  delay,  332,  342  to  345. 
omission  to  perfonn  at  the  day,  effect  of  at  law,  342,  3,  346. 

'  effect  of  in  equity,  343  to  345. 

bill  for,  may  ask  to  rectify  mistake  also,  1485,  6. 

conveyance  to  vendee  in  possession  pursuant  to  contract,  presamedatlaw, 
when,  369,  370. 
STATUTE, 

public  and  private,  how  distinguished,  801,  2, 1056,  7. 
public  act, 

rule  as  to  pleading  and  proof,  802,  3, 1055. 
private  act, 

when  evidence,  and  as  to  what  parties,  802,  3. 
rule  as  to  pleading  and  proof,  802,  3, 1055  to  1057« 
preamble  and  recital,  when  evidence,  802,  3. 

foreign  statutes,  and  statutes  of  neighboring  statutes.     See  tit  For- 
e^  Lata  and  Law  of  Neighboring  State. 
construction  of,  aided  by  reference  to  extrinsic  circumstances,  1408. 

parol  evidence  to  explain,  how  far  admiarible,  1395,  6 
.      1408. 
SUBP(ENA 

ad  teitificandum.    See  tit  JlUendanee. 
duces  teemn, 

form  and  requsites  of,  11,  12,  1170, 1. 
attachment  for  disobeying,  11, 1171. 
production  of  writings  under, 

witness  compellable  to  produce,  without  being*  sworn,  when,  730^ 

1171. 
what  writings  witness  compelled  to  produce.    See  tit.  Fvvdaetum 
of  Writings. 
service  of  &c.    See  tit.  Attendance. 
remedy  and  punishment,  for  disobedience  of.    See  tit.  ^Attendonee,  dteeeJb- 

ment,  Contempt. 
proof  in  action  for  non-attendance.    See  tit  J^l^on-Jittendance^ 
SUBSCRIBING  WITNESS.    See  Ut  Jstesting  mtness, 
SUBSTANCE 

of  issue  to  be  proved.    See  tit  MMkncOi  pi.  8. 
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SURETIES.    See  tit  Prmdpd  and  Surety,  BaU. 
SURVEYOR 

of  land,  declaiatioiu  by,  when  evidence  against  employer,  186  to  187. 

deceased,  declarations  of,  on  question  of  boundary,  634,  et  seq. 

declarations  of  deceased  assistants,  &c.  636,  et  seq. 
SWEARING.    SeetitOo^A. 


TAX, 

apportionment  of  school  tax,  by  trustees,  conclusive,  when,  979,  980. 
assessment  or  apportionment  of,  by  other  officers,  conclusive,  994. 
though  erroneous,  as  including  collector's  per  centage,  979,  980. 
or  exceeding  amount  of  warrant,  994. 
mistake  in  ownership  or  nature  of  property,  994. 
omission  to  assess  persons  liable,  994. 
not  where  there  is  lack  of  jurisdiction,  991,  2,  994,  5,  1001,  2,  1006, 

1007,  1010. 
consent  will  not  confer  jurisdiction,  1024. 

when  assessors  or  collector  liable  for  irregular  assessment,  979,  980, 
994,  5,  1001,  2. 
TENANT.    See  tit.  Lease,  E^eetmeta. 

estopped  from  disputing  title  under  which  he  entered,  when,  201,  et  seq. 
TIME.    See  tit  Date. 

of  executing  instrument,  may  be  shown  in  contradiction  of  date,  1453,  4. 
of  commencing  suit,  may  be  shown  in  contradiction  of  record,  when,  1077. 

may  be  shown  without  producing  writ,  1077. 
of  issuing  writ,  may  be  shown  in  contradiction  of  date,  1077. 
variance  from  time  alleged,  when  material,  583  to  535. 
date  of  written  instruments,  515,  524,  526,  528. 
time  of  making  or  performing  contract,  526,  533  to  535. 
relative  priority  of  facts  in  point  of  time,  501,  534,  5. 
time  of  forbearance,  515,  533. 
time  of  demand,  or  notice  of  protest,  505,  534,  5. 
time  of  trespass,  535. 

where  laid  with  a  continuando,  535. 
diversis  diehus  &c.,  535. 
time  when  title  accrued,  in  ejectment,  535,  6. 
of  performance  of  written  contract,  waived  or  extended  by  parol,  when, 
1477  to  1481. 
rule  as  to  simple  contracts,  1477,  8. 
as  to  deeds,  1479  to  1481. 
as  to  contracts  within  statute  of  frauds,  1463, 
1481. 
of  performance  of  written  contract,  allegation  as  to,  when  material,  534, 
1481. 
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mistake  in  allegation  of,  when  disregarded  or  amendable,  590, 1. 
presumption  arising  from  delay  in  the  assertion  of  right    See  tit  IVe« 
sumption  and  Presumptive  JBvtdence,  Payment, 
TRANSLATION 

to  be  on  oath,  559. 

of  foreign  judgment  or  decree,  1121,  2. 
of  foreign  language  in  other  instruments,  1419. 
TREASON, 

overt  act  must  be  alleged  in  indictment  for,  251. 

evidence  inadmissible  to  prove  overt  act  not  alleged,  251. 

two  witnesses  to  same  overt  act  necessary,  251. 

one  witness  to  one  act,  and  a  second  to  another  act,  sufficient,  251. 

not  sufficient  unless  both  acts  relate  to  same  treason,  251. 
evidence  admissible  to  prove  distinct  act  of  same  treason  in  another  < 
ty,  461. 
not  unless  laid  in  indictment,  251,  461. 

must  be  laid  as  done  in  the  county  where  trial  takes  place,  461. 
prisoner  attempting  to  persuade  persons  to  enlist  in  hostile  army,  i 

ble,  when,  454. 
confession  of  prisoner,  250, 1. 

in  presence  of  two  witnesses,  not  sufficient  to  convict,  251. 
sufficient  if  made  in  open  court,  or  before  magistrate,  when,  251. 
to  be  taken  together,  247.    See  tit.  Confesnon. 
evidence  not  admissible  to  prove  distinct  offence,  461. 

otherwise,  if  offence  in  furtherance  of  treason  on  trial,  461. 
papers.  Sec.  found  in  prisoner's  possession,  when  admissible,  461. 
found  after  prisoner  apprehended,  at  hb  lodgings,  461. 
prisoner's  connection  with  paper  to  be  shewn,  461. 
copy  of  circular,  distributed  at  time  of  insurrection,  admissible  against 

prisoner,  1196. 
declarations  of  co-conspirator,  inadmissible  to  afifect  prisoner,  when,  179. 
witness  privileged  from  answering  question  tending  to  implicate  him, 
when,  736,  7. 
TRESPASS.    See  tit.  JlssauU  and  BaUery, 

possession,  when  evidence  of  tide  in,  353, 4.    See  tit  Moeru  P«»- 
session, 
in  respect  to  real  property,  853,  4. 
in  respect  to  personal  property,  353,  4. 
by  receiptor,  not  sufficient,  354. 
rule  where  possession  recent,  353. 
finding  in,  on  titie  to  lands,  conclusive,  when,  848, 1108, 4. 
recovery  in,  no  bar  to  a  second  suit  for  distinct  trespass,  84d» 
a  bar  to  assumpsit,  when,  828. 
to  detinue,  when,  828. 
to  trover,  when,  960. 
to  suit  for  mesne  profits,  when,  960.* 
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barred  hj  recoTery  in  other  suitg,  when,  829,  842,  960. 
for  injury  to  premises,  not  barred  by  recovery  in  suit  for  mesne  profits,  850. 
competency  of  co-trespasser.    See  tit.  Co-Defendant^  Co-Trespasier. 
admissions  by  trespasser,  when  evidence  against  co-trespasser.  See  tit  Oo- 

Treipasser. 
time  alleged  in,  when  material,  535. 
•  where  laid  with  a  eonUntumcby  535. 
divertii  dielnUy  kc.  535. 
mistake  in  respect  to  time,  when  disregarded,  530, 1. 
variance  in  respect  to  place,  or  description,  536  to  538. 
when  disregarded  or  amendable,  530,  1. 
TRIAL, 

fact  that  trial  was  had,  how  proved,  543,  585, 1071. 
order  of  proceedings  at, 

opening  may  be  insisted  on,  711. 

party  introducing  witness,  to  ask  all  material  questions  in  fint  in- 
stance, 711. 
right  to  put  new  questions,  restricted  to  such  as  are  in  reply,  711. 
recalling  witness  dismissed  from  stand,  711,  et  seq. 
re-examining  witness  in  absence  of  parties,  569. 
party  having  rested,  can  only  give  testimony  in  reply,  479  to  483,  711 

to  718. 
order  of  introducing  consecutive  proofs,  428,  434  to  438, 718, 719. 
counsel  may  be  called  on  to  state  what  he  proposes  to  prove,  428, 434 
to  438, 1575. 
but  not  before  witness  has  been  sworn,  1575. 
discharging  co-defendant,  142  to  145,  719,  1552,  3.    See  tit  (h-De- 

fendant. 
order  of  examining  and  summing  up,  when  several  defendants  appear 
by  difierent  counsel,  719. 
rule  in  other  cases,  719,  et  seq. 
when  judge  may  interpose,  to  stop  needless  multiplication  of  witnesses, 
396,  439. 
putting  off  trial.    See  tit.  Putting  off  Trial. 

when  cause  allowed  to  go  off  after  trial  commenced,  718|  953, 4. 
rule  in  criminal  cases,  953,  4. 
TROVER, 

possession,  when  evidence  of  title  in,  353,  4. 

by  receiptor,  not  sufficient  to  maintain,  354. 
rule  where  possession  recent,  353. 
recovery  in,  bars  other  suits,  when,  829,  842,  960. 
barred  by  recovery  in  trespass,  when,  960. 
competency  of  co-defendant  in.    See  tit.  Co-Defendant. 
action  of,  for  written  instrument,  notice  to  produce  not  necessary,  1193. 
TRUST.    See  tit  Parol  Enidenee,  Preiumption  and  Pre$umpHoe  Emdence* 
Vol.  I.*  218' 
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TRUSTEE, 

when  compalMt  trltiMii,  and  wJim  not,  HUB,  MSft,    Sm  tt. 
Mui  aiMnMiMivtpr. 
TURNPIKE, 

inquifitiofli  of  danM^ei  oidtr  turnpike  Ml,  eibet  of.    See  tit  Highwrn/. 

U 

USAGE  AND  CUSTOM, 

contemponneouf  with  instrumemt,  admisgible,  how  far,  1406,  ol  taq. 
to  oxplaia  iBstniment,  1406,  et  eeq. 
to  yaiy  legal  effect,  1412  to  1416»  1456, 1470. 
to  annex  incidents,  1454  to  1456,  1462. 
examples, 

in  respect  to  leases, 

that  1000,  means  100  doz.,  1409. 

that  Michaelmas,  means  Old  Michaelmas^  Ice., 

1457. 
that  lease  ending  **  first  of  May,''  expires  al 

noon,  1458. 
that  tenant  entitled  to  away-going  crop,  1464, 
et  seq, 
right  to,  excluded  by  terms  of  lease, 
when,  1454. 
that  tenant  entitled  to  compensation  for  manue, 
1455. 

right  to,  excluded  by  terms  of  lease,  when, 
1455. 
that  tenant  entitled  to  remove  buUdings,  1454. 
that  landlord  may  re-enter  in  a  peculiar  mode,1464. 
not  allowed,  when,  1454. 
contracfB  as  to  seamen's  wages,  1462. 
incidental  right  to  additional  compensation,  or  privi- 
lege, not  to  be  annexed  by  usage,  1462. 
contracts  by  miners,  1409. 
that  "level,"  is  to  be  construed  bi  reference  to  geo* 
logical  stratum,  1409. 
contracts  by  tanners,  1410. 

that  "  tanning  business,''  in  indenture,  includes 
currying,  1410. 
contracts  by  lumbermen,  1409. 

local  rule  as  to  measuring,  1409, 1410. 
mercantile  instruments, 

policy  of  insurance,  1410. 

to  explain  termi— as,  ^' roots,"  1410* 

««sea  letter,*'  1410. 
"caigo,'»  1410, 1418. 
*' coppered  ship/'  141L 
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USAGE  AND  CUSTOM— oPfKtfttied. 

to  explain  itliiiiimL  **to  depart  without  con- 

yoj,"  1411. 
lo  show  whal  **  pxoci  of  loss''  inturen  enti- 
tled to,  1410. 
i»  to  rule  of  adjnsteeat,  1416, 1417. 
iMBge  excUdedy  by  terms  of  policy,  when, 
1416, 1463. 
chaiter  party,  1410, 1411. 

to  explain  temis— at  "  British  weight,*'  1411. 
*'  cotton  in  bales,"  1894, 
1411. 
biU  of  lading,  1410, 1411,  1470. 

to  explain  terms — as  ''  clean  bill  of  lading, '* 
1410,  1411, 1470. 
"  perils  of  the  seas,"  1411. 
to  show  place  of  delivery,  1411. 
notes  and  bills  of  exchange,  1411, 1412. 
as  to  days  of  grace,  1412. 
to  show  endorsement  restrictive,  1413. 
worda  or  terms,  prima  facia,  insensible,  1418,  1419. 

See  tit  Wordi  and  Phraaei, 
statutes,  how  far  explainable  by,  1995. 
technical  teima  in,  1896. 
mercantile  terms,  1395. 
ivage  admissible,  though  not  general,  1412,  1413, 1417. 
though  not  ancient,  1412,  1413, 1417. 
though  opposed  to  general  law,  1412  to  1415, 

1417,  1456. 
though  prima  facie  unreasonable,  1412  to  1414, 
1417. 
usage  inadmissible,  if  void  per  m,  1414, 1415. 

sanctioning  acts  malum  in  ss/or  mabtm  pro- 

hUntumf  1415. 
favoring  usury,  1415. 
in  restraint  of  trade,  1415. 
not  to  correct  mistakes,  1415. 
to  estimate  woric  or  materials  by  false  test, 

1415,  1417. 
lor  agents  to  depart  from  instructions,  1415. 
of  masters  to  sell  cargo  of  stranded  vessel, 

1415. 
exempting  proprietors  of  carrier  vessels  from 
responsibility,  save  for  negligence  of  master, 
1415. 
other  instances,  1414, 1415. 
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utage  inadmigsible,  if  intent  to  exclude  appean  by  i 

ment,  1415  to  1417, 1455, 1463. 
usage,  not  synonymous  with  **  common  imdentuiding,** 

1418. 
usage,  how  proved,  to  affect  constraction  of  instrument,  141S. 
enough  roust  appear  to  show  thai  parties  meant  to  adopt 

it,  1413. 
whether  proof  sufficient,  to  be  submitted  to  juiy,  14IS, 

1420. 
measure  of  proof,  where  usage  not  general,  1412, 1417. 
when  opposed  to  general  law,   1413,  1414, 

1416,  1417. 
when  prima  facie  unreasonable,  1413,  1414, 
1417. 
rule  where  those  most  likely  to  know,  are  ignoiant 

ofusage,  1417,  1418. 
rule  where  one  witness  knows,  and  one  ignorant, 

1417. 
rule  where  usage  has  been  resisted,  1418. 
when  usage  noticed,  wi&out  proof,  1417. 
among  duelists,  admissible  to  explain  terms  of  written  challenge  or  accept- 
ance, 1419. 
usage  and  practice  under  ancient  instruments,  admissible  to  explain,  139$ 
to  1398. 
rule  applies  to  private,  as  well  as  public  writings,  1396, 7. 
not  admissible,  where  instrument  unambiguous,  1397, 8. 
not  admissible,  to  vary  or  control,  1397,  8. 
practical  location  under  deeds,  &c.  1383,  1397,  8. 
as  to  age  of  instrument,  1398. 
USE  AND  OCCUPATION, 

occupant  estopped  from  disputbg  title  under  which  he  entered,  when, 

201,  et  seq. 
written  agreement  relating  to,  must  be  produced,  when,  and  when  not, 
551,  et  seq.    See  tit.  Lease. 
USURY, 

borrower,  competent  in  qui  tam  suit  for,  1556. 

on  indictment  for,  252. 
may  be  set  up  in  avoidance  of  deed,  1147. 

or  in  avoidance  of  simple  contract  in  writing,  1476. 
even  though  agreement  to  pay,  evinced  by  separate  ord 
contract,  1476. 
may  be  set  up,  semble,  in  avoidance  of  deed  of  conveyance  absoluts  on 
its  face,  1447,  8. 
and  oral  evidence  admissible,  to  prove  the  whole  a  mortgigt 

transaction,  1447,  8. 
whether  stranger  may  avoid  conveyance  on  account  <^,  1447. 
variance  in  proof,  from  contract  as  alleged,  515,  533. 
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VARIANCE 

from  bill  of  particulars.    See  tit.  PartieularB, 
from  itatement  in  pleading^.    See  tit.  JBeidence,  pL  8. 
of  what  allegations  predicable,  504. 
in  respect  to  immaterial  averment,  not  fatal^  when,  504.    See  tit 

Averment, 
in  respect  to  descriptive  averment,  fatal,  when,  504.    See  Id» 
description  of  injury,  501. 

relative  priority  of  facts,  501. 
negligence,  493. 
words  in  slander,  494. 
nuisance,  536,  7. 
lands  or  premises,  536,  7,  8. 
place  of  injury,  536,  et  seq. 
time  of  injury,  533. 
description  of  oral  contract,  504.    See  tit  Ckmtract. 
in  tort,  514,  515,  533. 
in  assumpsit,  509  to  514. 
in  criminal  cases,  509.    See  tit.  Evidmce, 
pi  3. 
description  of  written  instrument,  504. 

set  forth  by  its  tenor,  518  to  520. 

set  forth  in  substance  and  efTect,  620  to  637, 

533,  536. 
brought  forward  to  support  general  allega- 
tion, 528,  536. 
In  respect  to  matter  of  inducement,  501  to  503. 
in  respect  to  time,  or  day  alleged,  533  to  536.    See  tit.  2%fM. 
in  respect  to  place,  536  to  539. 
in  respect  to  venue,  536  to  539. 
rule  as  to  variance  in  criminal  cases.    See  tit.  Evidence^  p<.  3. 
when  disregarded,  or  amendable,  530  to  532. 
VENUE, 

when  tiie  place  is  only  for  venue,  a  variance  in  the  place  proved,  not  ma- 
terial, 536,  et  seq. 
rule  as  to,  in  criminal  cases,  538,  9. 
VERDICT, 

admissible,  in  evidence,  when.    See  tit  Judgmmts,  decrees  fc, 
without  judgment,  not  admissible  to  prove  facts  found,  1070,  1. 

admissible,  as  ground  for  presuming  judgment,  when,  1070. 
to  prove  amount  recovered,  when,  1071,  2. 
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to  pTOTe  former  roit  in  bar  before  jurtiee,  ^ 
887,961,1013,1070,1. 
whether  adminible  to  sustaiii  plea  of  autre  foi8  eonmet,  or  acjmi, 
955, 1068,  4.    See  tit  Judgment  decrees  ^e. 
VOIR  DIRE, 

what,  257. 

examinatioa  on,  of  witneei,  ai  to  inteieit, 

qttestiona  pioper  on,  260,  706>  7. 
may  be  examined  at  to  contenta  of  writingi  not 
produced,  260,  709,  710, 1557. 
when  paitjr  caUing  witnei«»  may  put  him  on  voir  dire«  708,  709,  710. 
whether  resort  to  voir  dire  ooncludee  against  other  modes  of  showing  in- 
terest, 258, 9,  707  to  710, 1557,  8. 
rale  of  decision  where  witness  cannot  recollect  as  to  interest,  2ff7,  709> 

1558. 
testimony  given  upon,  may  be  used  before  jury,  when,  709; 


W 


WARRANTY, 

variance  in  proof  of  contract  of,  when  fatal,  509,  511,  512. 

in  respect  to  consideration,  512,  513. 
allegation  of,  supported  by  proof  of  affiimaUon,  when,  512. 
bill  of  sale  &c.,  with  or  without  warranty  precludes  recovery  apon  panl 
warranty,  1469. 
but  parol  evidence  of  warranty  admissible,  to  shew  deceit,  1475. 
in  writing,  may  be  shown  released  or  annulled,  by  contemporaneous  in* 
strument,  1421. 
how  far  oral  evidence  receivable  to  connect 
ments,  1421,  2. 
WAY, 

private, 

right  of,  gained  by  user,  when,  872  to  874. 

limited  by  mode  of  user,  372  to  874. 
lost  by  non-user,  374. 
WIFE.    Sse  tit  JBuaband  amd  Wift. 


WILL, 


of  personal  property, 

requisites  by  statute,  1340,  1. 

probate,  evidence  of,  858  to  861,  864,  1841,  1347.     See  tit  Jmit 

mentt,  decreet  4rc.,  Probate. 
probate,  how  proved,  1117  to  1120.    See  tit  Probate. 
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of  real  estate, 

ir^quUitcii  by  statute,  1840, 1. 
probate,  evidence  of,  when,  857,  €61,  1118, 1847,  8. 
of  lands  executed  abroad,  Ux  ret  sita  to  gorefn  ks  to  tequiiitee^  1858. 
decree  against,  by  foreig;n  court  or  Court  %}f  another  itatB>  not  conclusiye, 

wben»  1358. 
signing  by  testatot*, 

statute  requisites,  1841, 1852. 

testator's  hand  guided  by  another,  1853. 

sufficient  if  he  writes  his  name  in  any  pitrt  of  Wilt,  whei,  1862. 

otherwise  if  he  intend  to  sign  difciiatty,  1862. 
when  hb  ttiUMt  sigti  at  the  end  of  will,  1862. 
need  not  sign  alt  the  sheets,  if  there  avb  'seyeftl>  1862. 
attestation, 

statute  reqtsisites,  1840,  \. 

form  of  attention  clttm,  1858, 1867.; 

where  witnesses  teust  dgn,  1341, 1864. 

executor  being  scrivener,  and  writing  his  aattke  in  clause  appointing 

him,  not  sufficient,  1389. 
witnesses  need  not  know  contents  of  Wfll,  1862. 
will  need  not  be  read  before  attestation,  1862. 
witnesses  need  not  sign  in  presence  of  each  othef ,  1868. 
formal  acknowledgment  of  testator,  before  attesting,  not  requisite, 
1853. 
what  acknowledgment  will  suffice,  1858. 
witnesses  need  not  see  testator  sign,  1858. 
witness  must  attest  in  presence  of  testator,  1853,  4. 

if  he  may  see  witnesses,  suffices,  ^tmgfa  he  do  not,  1864. 
testator's  presence  may  be*proTed  by  other  than  attesting 
witnesses,  1354. 
witness  may  attest  by  signing  his  initials,  1853. 
or  by  making  his  mark,  when,  1888. 
who  may  attest, 

person  competent,  1841. 
«tatute  refers  to  the  time  of  tittestation,  1842. 
person  competent  at  the  time,  but  ceasing  to  be  so  after,  1842. 
person's  interest  balanced,  1343. 
person  interested  remotely  or  contingently,  1841, 1843,  4. 
executor,  when,  1842,  8. 
judge  of  probate  of  the  district,  1843. 
inhabitant  of  corporation,  to  which  there  is  a  devise,  1348,  4. 
devisee,  when,  1342,  8,  1853. 

legatees  or  others,  named  as  beneficiaries,  when,  1342 16  1844. 
husband  or  wife  of  devisee,  when,  1844,  6. 
not  person  incompetent  fh>m  defect  of  religious  belief,  1842. 
attestation  of  codicil  operates  to  validate  will  ittp«feeUy  attested,  when, 
1868. 
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codicil  muflt  explicitly  refer  to  will,  1363. 
attestation  clause  af&xed,  but  not  attested,  effect  of,  on  question  wlie&er  a 

will  as  to  personalty  or  not,  1853. 
publication  of  will,  1353, 4. 
what  is  meant  by,  1353,  4. 
formal  publication  not  requisite,  1353. 
writing,  signing,  and  attesting,  sufficient,  1353,  4. 
sealing  not  requisite,  1352. 
date  not  indispensable,  1454. 
execution  of,  how  proved, 

attesting  witnesses  to  be  produced,  1349. 

one  attesting  witness  sufficient  at  common  law,  1349, 1351. 
provided  he  prove  all  the  essentials  of  due  execution,  1840, 

1350. 
rule  as  to  lost  will,  1349. 
rule  where  witness  blind  at  the  trial,  1349. 
not  recollecting  all  the  facts,  other  witneases  to  be  called, 

when,  1349,  1350. 
testifying  from  his  usual  practice,  1349,  1350. 
testifying  from  preswnptionB  or  impre$Bums,  1349, 1860. 
witness  hesitating,  1358. 
one  attesting  witness  not  sufficient  in  chancery,  on  bill  filed  for 
probate,  1351. 
rule  in  courts  of  probate,  1351. 
hand  writing  of  witnesses  and  testator,  next  best  evidence  to  oath,  1S64. 
not  to  be  resorted  to  till  witnesses  shown  unattainable,  1854. 
all  the  witnesses  to  be  accounted  for,  1354. 
when  dispensed  with.    See  title  Jktestmg  Witneun 
witness  dead,  1354,  5. 
absent,  1354, 5. 
insane,  1354,  5. 
imfamous,  1354 
witness  becoming  interested  since  attesting,  1354. 

what  interest  will  excuse  resort  to  hand  wiitiBg, 
1341  to  1345. 
witness  denying  attestation,  1356. 
will  ancient,  1356, 7. 
hand-writing,  how  proved.  See  tit.  HanA-Writing. 
hand-writing  of  all  attesting  witnesses  to  be  proved,  1854, 5. 
testator's  also,  1354,  5. 

one  witness  sufficient  to  identify  hand-writing,  1355. 
rule  as  to  ancient  wills,  1355  to  1357. 
proof,  where  party  unable  to  identify  hand-writing,  1354,  5. 
inability  must  be  shown,  1307,  1354,  5. 

presumed,  when,  1356,  7. 
what  proof  admissible,  1354, 5. 
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execution  how  proyed, 

declaration  of  deceased  attesting  witness,  1355. 
testimony  ofdeceased  attesting  witness  on  former  trials  1855. 
circumstantial  evidence,  1854,  5. 
attesting  witnesses  competent  to  disprove  execution^  71,.  1856. 
proof  of  will  may  still  be  made,  1856. 
mode  of  proof,  1356. 
secondary  evidence  of  execution  of  lost  will,  1349. 
contents  of,  secondaiy  evidence  as  to.    See  tit.  Secondary  Evidence. 
when  admissible,  1345. 
not  admissible,  when,  1846. 
aftei^  proof  of  destruction,  when  admissible,  1345,  6. 

not  after  wilful  destruction  by  party  offisring  evidence,  1346 
not  after  destruction  by  testator  ammo  r$9oeandi,  1346. 
destruction  presumed,  when,  1222. 
presumption  as  to  character  of  destruction,  1222,  8,  1346. 
after  proof  of  loss,  ineffectual  search,  &c.    See  tit  Loss. 

parties  and  persons  interested,  competent  to  prove  loss,  kc, 

when,  1346. 
search  should  be  dili^nt,  1346, 7. 

at  what  places,  1346,  7. 
declarations  of  opposite  party  as  to  search,  loss,  &c«  1846,  7« 
and  declarations  of  deceased  persons,  when,  1847. 
declarations  of  testator,  when,  1847. 

made  in  artieulo  mortiSf  1347. 
mere  hearsay  not  admissible,  1347. 
after  notice  to  produce,  1346.    See  tit  JVotiu. 

parties  and  persons  interested,  competent  to  prove  notice,  when, 
1846. 
what  secondary  evidence  admissible,  1845  to  1847, 1849. 
registry  of  court  of  probate,  1845,  1847,  8. 
copy  attached  to  letters  of  probate,  1845. 
imperfect  exemplification,  1856. 
parol  evidence,  1846. 

what  sufficient,  1846,  7, 1849. 
single  witness,  when,  1846,  1849. 
statute  of  New-Yorlc  respecting,  1346. 
declarations  and  admissions,  1846,  7. 
rule  where  will  not  found  at  the  death  or  after,  1846* 
ancient  will,  or  thirty  years  old,  1356, 7. 

whetfaw  age  to  be  calcalated  from  date,  or  possession,  1856,  7. 
how  proved, 

attesting  witnesses  need  not  be  called,  1856,  7. 

though  living  and  within  the  reach  of  process,  1856. 
hand -writing  need  not  be  proved,  I8569  7. 
order  of  proof,  1857. 
?OL.  !.•  219 
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poBsesrion  under  will,  1357. 
requisite  length  of,  1357. 
poBsession  of  whole  not  requisite,  1357. 
declarations  of  possessors,  1857. 
possession  failing,  other  circumstances  may  be  resorted  to,  1354» 
1357. 
What  circumstances,  1357. 
devise,  legacy  &c.  to  attesting  witness,  void,  when,  1342  to  1344. 

to  husband  or  wife  of  witness,  1344. 
will  assailed  for  fraud,  &c., 

attesting  witness  competent  to  prove  fraud,  71, 1356. 

not  relevant  to  show  testator's  dislike  of  attesting  witness,  1358. 

nor  to  ask  attesting  witness  whether  he  would  have  attested  bad  he 

known  contents,  1358. 
declaration  of  devisee,  admissible,  how  far,  1358. 
declarations  of  testator,  how  far  admissible,  646  to  650,  1457. 
one  witness  may  establish  fraud,  or  rebut  it,  1358. 
will  not  read  in  presence  of  attesting  witness,  1352. 
testator's  instructions  as  to  drawing,  departed  from,  1852,  3. 
one  paper  substituted  for  another,  1358. 
good  character  of  person  to  whom  fraud  imputed,  may  be  showB, 

when,  456,  776. 
bad  character  of,  when  admissible,  456. 
ontuprobandi  on  appeal  from  probate,  1358. 
revocation  of, 

will  not  found  at  death  or  after,  presumed  destroyed  ontmo  rcvoeondS* 

when,  1222,  1346.1 
tearing  will,  a  revocation,  when,  1358. 

not  if  testator  did  not  intend  to  revoke,  1346,  1358. 
testator's  declarations,  how  far  admissible,  on  question  of  i«vocatioii» 
646  to  650,  1358. 
whether  attesting  witness  may  testify  to  his  opinion  as  to  testator's  sanitf , 
759,  760,  1350. 
should  not  attest  till  satisfied  as  to  sanity,  1350. 
duty  of,  generally,  1850. 
reference  in,  to  oral  matter,  void,  when,  1422,  8. 
date  of,  not  conclusive  as  to  time  of  execution,  1454. 
parol  evidence  to  explain,  vary  or  contradict.    See  tit  Parol  Emdeme, 
WITNESS, 

fees  of.    See  tit  Feu. 

absence  of,  a  ground  for  putting  o£f  trial,  41,  et  seq.    See  tit.  PvtHng  qf 

Trial. 
attendance  of,  to  give  evidence.    See  Ut  MefuUmee,  ^ttaehmmt. 
attendance  of,  to  produce  papers.    See  tit  jMmdance^  Subpema,  Pn- 

duetwn  of  Writings. 
privileged  from  arrest,  when.    See  tit  Jrr$a. 
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attesting^  witness.    See  tit.  JttesHng  WUneas,  Writing. 

to  will.    See  tit.  WUl 
deposition  of  witness.    See  tit.  Deposition. 
not  to  be  heard,  except  under  oath,  568,  9. 

form  of  oath  to  be  administered.    See  tit  Oath, 
foreig^n  witness  to  testify  through  an  interpreter,  when,  61,  718.    See  tit. 

Interpreter. 
deaf  and  dumb  witness,  how  to  testify,  718. 
number  of  witnesses  requisite  to  prore  a  fact, 

force  of  one  credible  witness'  testimony  requisite,  396,  6. 

in  trial  for  perjury,  283,  4.    See  tit.  Perjury. 

in  treason,  250,  1,  284.    See  tit.  Treason. 

to  overcome  answer  in  chancery,  284  to  288,  924  to  927.    See 

lit.  .Answer  in  Ctwncery. 
to  justify  charge  of  perjury,  in  slander,  283,  4. 
when  judge  may  interpose  to  stop  unnecessary  multiplication  of 
witnesses,  396,  439. 
competency  of.    See  tit.  Competency i  Incompetency. 
a  question  for  court,  58, 1501. 

when  question  may  be  submitted  to  jury,  58,  1501. 
effect  of  receiving  improper  testimony  on  question  of  competency, 

1558,  9. 
decision  as  to  competency  against  weight  of  evidence,  when  g^und 

for  new  trial,  1501. 
presumed  competent,  till  contrary  is  proved,  58,  256,  477,  706, 1501. 
competent  to  impeach  his  own  acts,  70,  1. 

sheriff  competent  to  impeach  return,  when,  1069. 

officer  taking  proof  of  deed,  competent  to  invalidate  probate,  70. 

attesting  witness,  competent  to  impeach  execution,  71.    See  tit 

Jlttesting  Witness. 
party  to  instrument,  competent  to  impeach  it,  when,  71,  et  seq. 
particeps  fraudis,  competent  to  prove  fraud,  when,  67,  71.    See 

tit.  Fraud,  Accomplice, 
particeps  cnmtnt«,  competent  to  prove  offence,  when.    See  tit. 
Accomplice. 
incompetent  from  having  been  juror,  when.    See  tit.  Jury. 

from  having  been  grand-juror.    See  tit.  Grand-Jury, 

from  slavery.    See  tit.  Slavery. 

from  position  of  judge  holding  court  alone,  60. 

from  being  party  to  record,  though  not  interested.    See 

tit  Party. 
from  being  husband  or  wife  of  party.    See  tit.  Hu9' 

band  and  Wife. 
from  infamy.    See  tit.  Infamy^  Conmctian. 
from  want  of  understanding, 
children.    See  tit  Infant. 
insane  persons.    See  tit  Insanity ^  Lunacy. 
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incompetent  from  want  of  religioue  principle.    See  dt  JZeKgion 
Belief. 
from  interest.    See  tit.  Interest, 
objection  for  incompetencj,  when  and  how  taken^  256»  7, 706  to  710, 

1557.    And  See  tit.  Interest,  Infamy,  Competency. 
competency,  how  restored.    See  tit.  Infamy,  Interest,  Goayetouy. 
rule  as  to  competency,  in  respect  to  summary  proceedings,  58. 
in  admiralty  courts,  81,  1514. 
examination  of  witness, 

in  chief.    See  tit.  Examination. 
cross  examination.    See  tit.  Cross- £jxamination. 
on  voir  dire.    See  tit.  Voir  Dire. 

priTileged  from  answering,  when.    See  tit  PrvsHsge  of  Wftrtets. 
not  allowed  to  answer,  when.    See  tit  Privileged  CemmufiiortioM, 
•Attorney  or  Counsel. 
credibility  of,  how  weighed  or  impeached.    See  tit  Credit,  EsBmrnnatssn^ 
Croes- Examination,  Character. 
to  be  determined  by  jury,  how  far,  395,  6,  786. 
witness  to  be  believed,  if  not  discredited,  396. 
jury  not  to  believe  witness  if  plainly  impeached,  806, 

745,  747,  8,  772,  786. 
of  accomplice.    See  tit    ^ecomfHiee, 
credit  of,  how  supported.    See  tit  Credit,  Character, 
WORDS  AND  PHRASES 
in  instruments, 

to  be  understood,  prima  facie,  in  popular  sense,  1395. 

when  secondary  meaning  to  prevail,  1395, 1386,  7. 

evidence  of  contemporaneous  circumstances,  allowed  to  eaq>lain,  1399. 

See  tit.  Parol  Evidence. 
usage,  admissible  to  explain,  1408,  9.    See  tit.  Usage  and  Custom, 
whether  enquiry  as  to  *'  common  understanding,"  admissible,  1418» 
rule  where  words  are  of  settled  or  plain  meaning,  1386,  7,  1418. 
prima  facie  unintelligible,  how  explained,  1418,  1419. 
technical  terms,  1388,  9,  1418. 
abbreviations,  1388,  9, 14ia 
provinciaiiAms,  1419. 
words  in  a  foreign  language,  1419. 
words  obscurely  written,  1419. 

whether  court  or  jury  to  say  what  words  are,  1420* 
in  statutes,  how  far  explainable  by  parol,  1895,  6, 1408. 
in  written  challenge,  to  fight  duel,  1419. 
how  far  explainable  by  parol,  1419. 
declarations  of  parties,  inadmissible  to  explain,  when,  1385,  1SS8,  9. 
inadmissible  to  vary  legal  effect  of  worda,  1470. 
WORKMEN.    See  tit  Master  and  Serwna. 
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WRIT.    See  tit  Frwen^  Execution,  Officer. 

fuiBg  out«  &c.,  how  proved,  1076  to  1078. 

procese  or  authenticated  copy,  to  be  produced,  when,  1076. 
admission  of  party,  does  not  dispense  with  best  evidence,  when,  1076. 
secondary  evidence  admisible,  when,  1076,  7,  1097. 
need  not  be  produced  to  prove  time  of  commencement  of  suit,  when,  1077. 
record,  prima  facie  evidence  of  time  of  issuing,  when,  1077,  8. 

but  not  conclusive  evidence,  1077,  8. 
of  attachment,  proved  as  ag;ainst  receiptor  by  receipt,  1076.    See  tit. 
jReceipt, 
not  proved  by  admission  of  adverse  party,  when,  1076. 
of  certiorari,  issuing  and  contents,  how  proved,  1076. 
of  ea,  sa.  issuing  &c.,  not  proveable  by  docket  entries,  1077. 

when  proveable  by  secondary  evidence,  1076. 
of  Ji  fa.    See  tit.  Extcution, 

of  sequestration,  fact  of  obtaining,  proved  by  record,  when,  1077. 
of  subpcma  ad  testificandum.    See  tit.  attendance,  Non-Jlttendance. 
must  be  produced  in  action  for  non-attendance  upon,  1076. 
production  of,  not  dispensed  with  by  admission  of  service,  1076. 
of  wbjHBna  duces  tecum.    See  tit  jtittendance,  Subpctna. 
of  habeas  corpus.    See  tit.  Habeas  Corpus. 
protection  of  officer  &c.  under.    See  tit  Officer,  Process. 
WRITING.    See  tit  Deed,  Wm. 

contemporaneous  or  prior  negotiations  or  contracts,  merged  in,  when, 
1466,  7,  et  seq. 
written  contract,  &o.  merged  in,  when,  1471. 
parol  or  written,  not  merged,  when,  1471  to  1476. 
rule  as  to  promissory  notes,  14d9  to  1462.    See  tit.  ProtMssory 
JVbte. 
generally  the  best  evidence  of  transaction  evinced  by  it,  and  to  be  pro- 
duced, 561, 1208. 
rule  inapplicable  where  writing  a  mere  receipt,  547,  8, 1211, 1437,  et 

seq.    See  tit  Receipt. 
memorandum,  547,  549,  550,   1211. 

See  tit  Memorandum. 
bill  of  parcels,  when,  548,  1475, 6. 
letter  of  credit.  1476. 
other  exceptions,  547  to  550,  1211, 
1895. 
certain  facts  proveable,  independent  of  writing,  1209, 1210. 
coUateral  fticts,  1209,  1210. 
time  of  commencement  of  suit,  1077,  1209. 
matters  relating  to  existence  of  writing,  1209. 
to  custody  of  writing,  1209. 
title  derived  through  bill  of  sale,  when,  548,  9. 
sale  of  note,  549,  1209. 
fraud  in  sale  of  chattels  or  lands,  1475. 
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^neral  results  from  numerous  documentf ,  1212, 1213. 
general  practice  to  accept  bills,  &c.  1213. 
other  matters,  547  to  550,  1209, 1210. 
always  the  best  evidence  of  its  own  contents,  549  to  553,  1210,  1211, 
1467. 
even  though  not  the  best  evidence  of  transaction  evinced  by  it,  548  to 
550.  1211. 
or  only  collaterally  in  question,  463,  1211,  1212, 1263,  4. 
must  be  authenticated,  or  it  cannot  be  read  as  evidence,  1310. 
if  proved  prima  facie,  counter  proof  not  admissible  before  it  is  read,  1310. 
execution  of  by  all  the  parties,  to  be  proved,  1261. 

otherwise  J  when,  1261. 
execution  of,  need  not  be  proved,  when.    See  tit  Deed, 
ancient  writing,  1316  et  seq.  1356,  7. 
authenticated  by  acts  of  party,  1320,  1. 
admitted  in  pleading,  1213,  1321. 
produced  by  one  claiming  under,  1205,  6.1 
party  precluded  from  proving,  when, 

fraudulently  erased,  altered  kc,  1216,  1346. 
party  giving  attesting  witness  an  interest,  1266,  7. 
unattested,  how  authenticated, 

by  proving  band-writing  of  party,  1305.    See  tit.  Hand-  IFritwig. 
by  admissions  of  party,  1307. 

whether  admission  inferior  to  proof  of  hand-writiDg,  1907« 
by  circumstantial  evidence,  1308,  9. 
not  signed,  how  authenticated,  1308,  9. 
printed,  how  authenticated,  1309. 
newspaper,  1330. 
aiicsted,  how  authenticated, 

must  be  by  attesting  witnesses,  1261,  2. 

who  are  or  are  not  such,  within  the  rule,  1262,  1293,  1305,  1310. 
where  attesting  witness  denies  attestation,  1303. 
where  attesting  witness  recollects  nothing  but  his  hand-writing, 
1303,  4. 
party  calling,  cannot^impeach  witness,  779,  781,  2,  1303. 
whether  he  may  prove  contradictoiy  statementa,  781, 2, 1303. 
one  witness  sufficient,  though  there  be  several,  1262,  8. 
attesting  witnesses  dispensed  with,  when, 
not  by  admission  of  party,  1263, 1265. 
not  by  admission  on  former  trial,  1265. 
writing  only  collaterally  in  question,  1263,  4,  1297. 
ancient  writing,  1319.    See  tit.  Deed, 
writing  produced  by  party  claiming  under  it,  1205. 
writing  proved  by  recital  in  another  kistrunient,  160   1    1285  l» 
1237. 
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witeeM  interested,  1265, 1293,  1810. 

if  there  are  seyeral,  and  one  interested,  others  to  t>e  called 

or  accounted  for,  1265. 
interested  at  the  time  oi  attestation,  1310. 
becoming  interested  since  attestin|^,  1266  to  1268. 

by  act  of  party  seeking*  to  prove,  1267,  8. 
party  need  not,  but  may  use  interested  witness,  1293,  1342. 
interest  must  be  proTed,  1293. 
unauthorized  witness,  1262,  1305. 
fictitious  witness,  1262, 1305. 
witness  not  present  at  execution,  1293. 

presumption  and  proof  as  to  presence,  1293. 
witnesses  absent  or  abroad,  1294. 

beyond  the  reach  of  compulsory  process,  sufficient,  1294, 

1355. 
temporary  absence,  1294. 
how  shown  absent,  1294  to  1299. 

by  diligent  and  ineffectuat  effort  to  obtain,  1294  to  1299, 
1355. 
examples  of,  1295  to  1298,  1355. 
absence  presumed,  when,  1297. 
hearsay  as  to  absence,  how  far  admissible,  1298,  9. 
absence  may  be  proved  by  parties  and  persons  interested, 
1298. 
witness  dead,  1294,  1356. 
witness  ill,  1294. 
witness  denying  signature,  1303. 
where  there  are  several  attesting  witnesses,  absence  of  all  must  be 

excused,  1265,  1300, 1356. 
proof  of,  where  attesting  witnesses  not  produced, 

hand-writing  of  witnesses,  next  best  evidence,  1305  to  1307. 
otherwise  where  attestation  a  nullity,  1305,  1310. 
attestation  presumed  regular,  1293, 1299. 
sufficient  without  other  proof,  when,  1266,  1299  to  1303. 

in  case  of  erasure  or  alteration  appearing,  1317, 1318. 
hand-writing  of  one  of  several,  sufficient,  1300. 
hand-writing  of  party  to  be  also  proved,  when,  1300  to  1303. 
statements  of  witness,  inconsistent  with  attestation,  may  be 
shewn,  764,  771,  1302. 
and  bis  general  character  assailed,  764,  771. 
hand- writing  of  party,  his  acknowledgments  &c.,  1305. 

admissible,  without  effort  to  prove  attesting  witness'  hand- 

writing,  when,  1262,  1293,  1305,  6,7. 
not  admissible  as  a  substitute  for  proof  by  witness'  hand- 
writing, if  attestation  valid,  1305, 6. 
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tftbtnrbe  if  paity  untbla  to  prooan  proof  of  witaen' 

haod-writtng,  1906,  7. 
dili^Qce  to  procare  proof  of  buid-writin^,  must  appear, 
1807. 
ancieiit,  how  sutheAticsted.    See  lit  Deed^  WUL 
erased  or  altered,  effect  of,  1216,  1217. 

whether  preiuined  done  before  or  after  execution,  299  to  301,  1817, 

1318. 
how  proved,  when  altered  ftc.,  299  to  301, 1317,  1318. 
secondary  evidence  of.    See  tit  Secondary  EMenc€y  Deed,  WUL 
recitals  in.    See  tit.  Recite. 
construction  of,  generally  to  be  decided  by  court,  1420. 

rule  where  construction  depends  partly  upon  parol  evidence,  1420. 
in  a  foreign  language,  how  contents  ascertained,  1419. 

translation  to  be  made  under  oath,  569,  1419. 
obscure  or  difficult  to  be  read,  how  decypbered,  1419. 

whether  court  or  jury  to  say  what  contents  are,  1420. 
referring  to  another,  how  construed,  1420,  et  seq. 
rule  as  to  contemporaneous  writings,  1421,  2. 
what  reference  sufficient,  1420,  et  seq. 
referring  to  foreign  expression  of  intent, 

when  reference  may  be  to  words,  1422,  3. 
must  be  to  writing,  when,  1422,  3. 
parol  evidence  to  explain,  vary,  annul  or  coBtradicU     See  tit  Portl  fin- 
dence. 
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